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STATE OF SOUTH CAROLIfiA- [D E@E COURT OF COMMON PLEAS

COUNTY OF LEXINGTON |
D3 WR28 ATISO po11.cp329950

Samuel D. Harmon, | P,

'S.C.D.C. No. 328335, S g

% OF COURT
LEXINGTON, 8¢

Applicant,
ORDER OF DISMISSAL
V.

State of South Carolina,

. Respondent.

N Mt e e S’ e N

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed August 4, 2011. The Respondent made its return on April 5, 2012. An evidentiary
hearing into the matter was convened on J anuary 31, 2013 at the Lexington County Courthouse.
The Applicant was present at the hearing and represented by Jeremy A. Thompson,' Esquire.
Karen C. Ratigan, Esquire of the South Carolina Office of the Attorney General represented the
Respondent.

The Applicant testified on his own behalf at the PCR heAaring.1 Also testifying was the
Applicant’s trial counsel, Wayne Floyd, Esquire. The Court had before It the trial transcript, the
.Tecords of the Lexington ?gggp; Clerk of Court, the Applicant’s records from the South Carolina
Department of Corrections, the PCR application, the return, the appellate records, and the
Applicant’s Exhibi‘t 1.

PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Corrections pursuant io

orders of commitment from the Lexington County Clerk of Court. The Applicant was ind@_cth at

' The Applicant bricfly.took the witness stand to assert he wanted a new trial on his charges.
1



the April 2007 term of the Lexington County Grand Jury for possession of a weapon during
commission of a violeﬁt crime (2007-GS-32-1440), murder (2007-GS-32-1442), assault with
intent to kill (AWIK) (2007-GS-32-1443), and assault and battery with intent to kill (ABWIK)
(2007-GS-32-1444). He was represented by Wayne Floyd, Esquire.

After the State called the case to trial, the Applicant was found guilty. On May 7, 2008,
the Applicant was sentenced by the Honorable R. Ferrell Cothran to concurrent terms of five (5)
years for possession of a weapon during commission of a violent crime, life imprisonment for
murder, and ten (10) years for AWIK. Judge Cothran levied a consecutive fifteen (15) year
sentence for ABWIK. |

A notice of appeal was filed on the Applicant’s behalf ai the South Carolina Court of
Appeals. Robert M. Dudek, Esquire of the South Carolina Office of Appellate Defense perfected
the appeal. The Court of Appeals affirmed the Applicant’s convictions and sentences. State v.
Harmon, Op. Nb. 2011-UP-080 (S.C. Ct. App. filed February 24, 2011).

ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the

following reasons:

L. Ineffective assistance of trial counsel: _
T Ta. TFailufeto piépare and inveéstigate. T
b. Failure to interview and call witnesses.
c. Failure to present a viable defense.
2. Ineffective assistance of appellate counsel.

In an Amended Application for Post-Conviction Relief filed November 14, 2012, the

Applicant made the following allegations:

1. Ineffective assistance of trial counsel:
a. Failure to object to testimony that the Applicant was a member of a
gang.



b. Failure to object to portions of the Solicitor’s closing argument
wherein the Solicitor argued that the Applicant committed the
crime because he was a gang member.

C. Failure to object to testimony by Investigator Eric Russell during
the State’s case-in-chief that George Mack identified the Applicant
as the shooter on hearsay and Confrontation Clause grounds.

d. Elicited testimony from Investigator Russell that Mack identified
the Applicant as the shooter.
e. Failure to realize that he could move for a mistrial and/or a

directed verdict at the close of the State’s case based on the State’s
opening argument that all of the Applicant’s co-defendants
identified the Applicant as the shooter when Mack did not testify at
the trial and his statement should have been excluded.

f. Failure to object to the improper admission of prior consistent
statements by Investigator Russell that Sherman Davis, Brandon
Harmon, Alex Haigler, and James Keitt identified the Applicant as
the shooter. '

g. Failure to object to the Solicitor’s insertion of himself as a witness
during Hope Frick’s testimony.
h. Failure to move to disqualify the Eleventh Circuit Solicitor’s

Office following the Solicitor’s questioning of Hope Frick
regarding the plea agreement that was reached between the
Solicitor’s Office and Mack.

. Failure to object to the admission of Mack’s statement on hearsay
and Confrontation Clause grounds.
] Failure to object to portions of Mack’s statement referring to the

Applicant’s neighborhood as a “bad” neighborhood and that
“people there all have guns.”

k. Failure to object to the trial court’s charging the jury on the law of
accomplice liability.
L. Failure to object to the Solicitor’s bolstering of the testimony of

the Applicant’s co-defendants in his closing argument where the
Solicitor argued that he would not prosecute the co-defendants for
murder since they had given full statements.

m. Failure to present testimony that Mack had confessed to an inmate
at the Lexington County Detention Center that he fired the assault
rifle.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
* This Court has had the opportunity to review the record in its entirety and has heard the

testimony and arguments presented at the PCR hearing. This Court has further had the

(W3]




opportunity to observe each witness who testified at the hearing, and to closely pass upon their
credibility. This Court has weighed the testimony accordingly.

Set forth below are the relevant findings of fact and conclusions of law as required by
S.C. Code Ann. § 17-27-80°(2003).

- Ineffective Assistance of Counsel

The Applicant alleges he received ineffective assistance of counsel. In a PCR action,

“[tlhe burden of proof is on the applicant to prove his allegations by a preponderance of the

evidence.” Frasier v. State, 351 S.C. 385, 389,570 S.E.2d 172, 174 (2002).

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under

prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.
State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). In order to prove prejudice, an applicant
must show “there is a reasonable probability that, but for counsel’s unprofessional errors, the

result of the proceeding would have been different.” Cherry v. State, 300 S.C. 115, 117-18, 386

S.E.2d 624, 625 (1989). “A reasonable probability is a probability sufficient to undermine

confidence in the outcome of trial.” Johnson v. State, 32_5 S.C. 182, 186, 480 S.E.2d 733, 735

(1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052).

Trial counsel testified he was appointed in this case and had 5-10 meelings with the
Applicant while he was in jail. Trial counsel testified all of the co-defendants identified the
Applicant as the shooter. Trial counsel testified the odds were slim that they would win at trial.

Trial counsel testified the defense at trial was that the Applicant was not the shooter and the

Applicant testified to that effect.



This Court finds trial counsel adequately conferred with fhe Applicant, conducted a
proper investigation, and was thoroughly competent in his representation. This Court notes,
however, that the State presented overwhelming evidence of the Applicant’s guilt. Four of the
Applicant’s co-defendants (inclgding the Applicant’s brother) testified at trial and all of them
v identiﬁed th‘e Applicant as the shooter. (Trial transcript, pp.57-58; pp.97-98; pp.125-26; pp-151-
54). Three other individuals ideniiﬁed the shooter as someone who was not present at the initial
altercation.._‘ (Trial transcript, pp.185-86; p-227; pp.263-64). Two more individuals testified the
last person they saw holding the assault rifle before the shooting had not been present at the
initial altercation. (Trial transcript, p.250; pp.274-75). The Applican; (along with Alex Haigler
and James Keitt) were the only members of that group that were not present at the initial
altercation. As such, this Court finds that ahy minor errors made by trial counsel during the trial

could not and did not affect the ultimate outcome of the case. See Franklin v. Catoe, 346 S.C.

563,570 n. 3, 552 S.E.Zd 718, 722 n. 3 (2001) (finding overwhelming evidence of guilt negated
any claim that coux;sel’s deficient performance could have reasonably affected the result of
defendant’s trial); Geter v. State, 305 S.C. 365, 367, 409 S.E.2d 344, 346 (1991) (concluding
reasonable probability of a different ‘result does not exist when there is overwhelming evidence

of guilt); State v. McFadden, 318 S.C. 404, 416, 458 S.E.2d 61, 68 (Ct. App. 1995) (holding the

solicitor’s comments did not infect the trial with unfairness to the extent that his conviction was a
denial of due process where there was ample evidence of guilt in the record).
A,
Trial couﬁsel testified the discovery materials included comments that the Applicant was
in a gang. Trial counsel testified he believed these comments would come out at trial and
decided not to file a motion in limine. Trial counsel testified he decided to attack the problem by

5



arguing the organization mentioned was not a gang. Trial counsel noted the Applicant testified
on direct examination that the organization in question was a music group.

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected to references to a gang. At trial, the Applicant’s brother said he told someone he
was not in a gang but his brother was. (Trial transcript, p.51). Jamar Porcher stated someone in
his group said - at the initial altercation — that someone in the other group was “GKB, and that’s
the — that’s the blood gang group.” (Trial transcript, p.178). The Applicant testified he was not
in a gang. The Applicant testified he was involved with Gpan but that it was called Gpan
Entertainment (and he identified a CD released by Gpan Entertainment). (Trial transcript, p.460;
p463). In the State’s reply, Investigator Russell read George Mack’s statement into evidence,
which detailed the initial altercation and argument about “if [the Applicant’s brother] was Gpan
and if [another individual] was a blood.” (Trial transcript, p.490). In closing argument, the
Solicitor mentioned the above-referenced testimony from the Applicant’s brother. (Trial
transcript, p.520). The Solicitor stated “[The Applicant] doesn’t care about the law. Not him.
He’s Gpan.” and references the Applicant’s testimony that Gpan is a music group. (Trial
transcript, p.524; p.532). This Court finds the limited references to gang activity during the trial
did not have any effect on the outcome of that trial and thus trial counsel was not deficient in not
objecting or seeking a motion in limine. This Court notes there only one witness who testified
the Applicant was in a gang. The other references were to general gang activity that occurred
during the initial altercation — an altercation where the Applicant was not present. Further, trial
counsel stated he made a strategic decision to combat this issue by arguing Gpan was not a gang
and the Applicant was able to explain the nature of Gpan and even identified on re-direct a CD

produced by that group. See Roseboro v. State, 317 S.C. 292, 294, 454 S.E.2d 312, 313 (1995)
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(finding where trial counsel articulates a valid reason for employing a certain strategy, such
conduct should not be deemed ineffective assistance of counsel). This Court finds any

references 1o gang activity did not prejudice the outcome of the trial. See Cherry v. State, 300

S.C. at 117-18, 386 S.E.2d at 625.
B.

Trial counsel stated he believed all of the Applicant’s co-defendants would testify at trial.
Trial counsel testified that is why he did not object when the Solicitor mentioned a statement
made by George Mack during its opening argument. (Trial transcript, pp.39-40). Trial counsel
testified he did not object when Investigator Russell implied Mack said thé Applicant was the
shooter. (Trial transcript, pp.397-98; pp-400-01). Trial counsel acknowledged the first thing he
asked Russell on cross-examination was to verify“ Mack had identified the Applicant as the
shooter. (Trial transcript, p.405). Trial counsel testified he did not move for a mistrial — because
Mack did not end up testifying — but admitted Mack’s statements to police were cumulative to
Statements and testimony presented at trial.

This Court finds the Applicant failed to meet his burden of proving trial counsel
mishandled issues related to comments made at trial about George Mack. This Court finds there
was no basis for trial counsel to have objected to Russell’s testimony. This was not hearsay
testimony, it was merely testimony about statements made during the course of the investigation
that explain why the investigation — into the Applicant as the shooter — was undertaken. See

Caprood v. State, 39 S.C. 103, 111, 525 S.E.2d 514, 518 (2000). This Court also finds there was

no error in trial counsel’s question to Russell in which he had Russell verify Mack had identified
the Applicant as the shooter. This was clearly cumulative testimony. This Court further finds
there was no basis for trial counsel to have moved for a mistrial. Based on the cumulative nature

7



of Mack’s statement and the overwhelming evidence of the Applicant’s guilt, trial counsel would

not have been able to demonstrate any prejudice. See State v. Harris, 340 S.C. 59, 63, 530

S.E.2d 626, 628 (2000) (“In order to receive a mistrial, the defendant must show error and
resulting prejudice.”). —
C.

Trial counsel testified Mack’s statement was admitted at trial. (Trial transcript, pp.189-
92). Trial counsel testified he did not object to a portion of the statement because he questioned
whether or not it was really evidence of bad character. (Trial transcript, p.489, lines 13-14).
Trial counsel testified it was part of his trial strategy to have Mack’s statement and sentencing
sheets admitted.

This Court finds the Applicant failed to meet his burden of proving trial counsel
mishandled issues related to Mack’s statement. This Court finds from both the trial transcript
and testimony at the PCR hearing that it was clear trial counsel’s strategy was two-fold: to argue
the Applicant was not the shooter and to highlight that the co-defendants all pled guilty to the
lesser charge of accessory after the fact. To this end, trial counsel argued that he should be
allowed to enter Mack’s sentencing sheets into evidence. (Trial transcript, p.467). After
discussion betwéen the judge and parties, all agreed to allow admission of both Mack’s
sentencing sheets and statement. (Trial transcript, pp.468-77). Trial counsel noted to the trial
judge this was a strategic decision. (Trial transcript, p.469; p.471). This Court finds trial
counsel did not render deficient performance because this was a valid trial strategy. See
Roseboro v. State, 317 S.C. at 294, 454 S.E.2d at 313. This Court further finds the Applicant

cannot prove he was prejudiced from this strategic decision because, as noted supra, the




information in Mack’s statement was cumulative to the testimony from the other four co-
| defendants. See Cherry v. State, 300 S.Ct at 117-18, 386 S.E.2d at 625.2
| D.
Trial counsel noted Invest.igator‘Russell testified that the Applicant’s co-defendants had
identified the Applicant. (Trial transcript, pp.402-05). Trial counsel stated he did not object.
This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected to Investigator Russell’s testimony that the co-defendants had identified the
Applicant. Invest.igator Russell testified he believed the Applicant was involved with the
shooti.ng. (Trial transcript, pp-400-01). Investigator Russell testified he continued to investigate
and int-erviewed the Applicant’s co-defendants — who all stated the Applicant was the shooter.
(Trial transcript, pp.402-05). This Court finds that, as this was not hearsay testimony, trial
counsel was not deficient in failing to object. As noted supra, our Supreme Court has held that
statements made for the purpose of explaining why the State’s investigation was undertaken do

not qualify as hearsay. See Caprood v. State, 39 S.C. at 111, 525 S.E.2d at 518. Further,

Investigator Russell’s statements in this regard were merely cumulative to the four co-
defendants’ prior testimony in which they identified the Applicant as the shooter in open court,
E.
Trial counsel testified he did not object when the Solicitor asked the Clerk of Court —
Hope Frick — about Mack’s sentencing sheets and guilty plea. Trial counsel testified he also did
not move for a mistrial. Trial counsel admitted, however, that he wanted Mack's sentencing

sheet to be admitted at trial because it was part of his trial strategy to demonstrate that the

* This Court also finds the alleged evidence of bad character was not bbjectioﬁable. The portion of

Mack’s statement was “[t]his is a bad neighborhood and people there all have guns.” This Court finds

there was no reason for trial counsel to object to this portion of Mack’s statement under Rule 404, SCRE.
9



Applicant’s co-defendants all received plea deals. Trial counsel further aamitted that not moving
for a mistrial likely did not change the outcome of the trial.
~ This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected or moved for a mistrial during the Solicitor’s direct examination of Hope Frick.
As discussed supra, it was determined by the parties that Mack’s sentencing sheets would be
entered into evidence. (Trial transcript, pp-468-77). Trial counsel called Hope Frick, the
supervisor of the criminal division in the Lexington County Clerk of Court’s office, to
authenticate Mack’s sentencing sheet, and note he received a seven-year sentence for a guilty
plea to accessory after the fact and that several Qarrants that had been dismissed. (Trial
transcript, pp.478-81). On cross-examination, the Solicitor asked Frick several questions about
the indictment process. (Trial transcript, pp.481-83). The Solicitor asked “I can’t try anybody
unless the Grand Jury indicts them for a crime; can 1?77 and Frick said “[c]orrect.” The Solicitor
then asked if Mack was ever indicted for murder and Frick said he had not. (Trial transcript,
pp.483-84). Pursuant to the Solicitor’s questions about Mack’s sentencing sheet, Frick also
stated he had been indicted for accessory after the fact and the State had not made
recommendations or negotiations. (Trial transcript, p.484). The Solicitor then asked “[s]o we
didn’t have anything to do with the sentencing” and Frick said no. (Trial transcript, p.484).
Contrary to the Applicant’s assertion, this Court does not find the Solicitor effectively
made himself a witness during Frick’s cross-examination. Rather, as noted supra in Section C of
this order, it is clear the parties agreed to have both Mack’s sentencing sheet introduced into

evidence. Trial counsel stated at the time this was part of his defense strategy. (Trial transcript,

p-469; p.471). Again, this Court finds this was a valid strategy. See Roseboro v. State. 317 S.C.
at 294, 454 S.E.2d at 313. In any event, this Court finds the Solicitor’s comments were not made
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from a personal angle. Instead the Solicitor was merely asking if the Solicitor’s_Ofﬁce. -asa
whole — do such things as pursue cases without an indictment or have impact on sentencing in a
Case without a negotiation or recomrﬁéndation. As the Solicitor did not make himself a witness
in this case, this Court finds the Applicant’s reliance on State v. Sierra, 337 S.C. 368, 523 S.E.2d
187 (Ct. App. 1999) is misplaced. Further, trial counsel was not deficient in not moving for a
mistrial during Frick’s testimony. Based on the overwhelming evidence of the Applicant’s guilt,
trial counsel would not have been able to demonstrate any prejudice. See State v. Harris, 340
S.C. at 63, 530 S.E.2d at 628.
F.

Trial counsel noted he did not object during the Solicitor’s closing argument when he
said the Applicant’s co-defendants were telling the truth. (Trial transcript, p.530).

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected to the Solicitor’s comments. The Solicitor made the following statements about
the co-defendants:

But folks, they weren’t lying. They were telling the truth.

They told the truth on that Saturday night. They told the truth Sunday »morniing.
They told the truth Sunday afternoon. And they told the truth Monday . . . .

And I'm going to prosecute five people who have given full - for murder?
(Trial transcript, p.530, lines 11-20). This Court finds the Solicitor’s comments did not
constitute either bolstering or vouching. The Solicitor did not say he believed these witnesses or

that the jury should believe them. See, e.g., Gilchrist v. State, 350 S.C. 221, 227, 565 S.E.2d

281, 285 (2002) (“Improper vouching occurs when the prosecution places the government’s

11




prestige behind a witness by making explicit personal assurances of a witness® veracity. . . .%).
Rather, the Solicitor’s comments merely referred to the credibility of these four co-

defendants/eyewitnesses. See Matthews v. State, 350 S.C. 272,276, 565 S.E.2d 766, 768 (2002)

(“A solicitor may argue the credibility of the State’s witnesses if the argument is based on the
record and its reasonable inferences.”).
G.

Trial counsel testified he should have objected to the trial judge’s charge on accomplice
liability because the Applicant’s co-defendants all pled guilty to accessory after the fact and the
Applicant was on trial for murder.

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected t6 the jury charge for accomplice liability, or “the hand of one is the hand of al].”
This Court finds that, given the facts presented at trial, the charge for accomplice liability was

appropriate. See State v. Knoten, 347 S.C. 296, 302, 555 S.E.2d 391, 394 (2001) (finding the

law to be charged must be determined from the evidence presented at trial). The South Carolina
Supreme Court has stated that under “the hand of one is the hand of all” theory, “one who joins
with another to accomplish an illegal purpose is liable criminally for everything done by his

confederate incidental to the execution of the common design and purpose.” State v. Langley,

334 S.C. 643, 515 S.E.2d 98 (1999). While the Applicant argues he should not have been
charged on accomplice liability because his co-defendants pled guilty to accessory after the fact,
this Court finds this argument is unpersuasive because the facts and evidence presented at trial
clearly supported Va charge of accomplice liability. See State v. Peer, 320 S.C. 546, 553, 466
S.E.2d 375, 380 (Ct. App. 1996) (finding a trial judge has a duty to give a requested instruction

that correctly states the law applicable to the issues and is supported by the evidence).

12



H.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that trial counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that trial counsel committed either errors or omissions in his representation of the Applicant.
This Court also finds the Applicant has failed-io prove the second prong of Strickland — that he
was prejudiced by trial counsel’s performance. This Court concludes the Applicant has not met
his burden of proving counsel failed to render reasonably effective assistance. Sce Frasier v.
State, 351 S.C. at 389, 570 S.E.2d at 174.

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any evidence regarding such allegations. Accordingly, this Court finds the Applicant
waived such allegations and failed to meet his burden of proof regarding them. Therefore, they
are hereby denied and dismissed.

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not
established any constitutional violations or deprivations before or during his trial and sentencing
proceedings. Counsel was not deficient and the Applicant was not prejudiced by counsel’s
representation. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court advises the Applicant that he must file a notice of intentvto appeal within thirty
(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His
attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules
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for the appropriate procedures to follow after notice of intent to appeal has been timely filed
~ IT IS THEREFORE ORDERED:

1.

That the application for post-conviction relief be denied and
dismissed with prejudice; and

2.

That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this_ &9 day of VW"L‘L_} 2013,

wton Mcintosh, Preg@i'ﬁg Judge
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