HENRY MCMASTER
ATTORNEY GENERAL

March 23, 2009

Jackson, Allen, # 00178827

Lee Correctional Institution L3)
Anthony Padula, Warden

990 Wisacky Highway
Richapvills SC. 29010
803-428-2800 or 803-896-2400

Re: 2005CT4002868

Mr. Jackson:

Judge Barber informed me that he was not going to sign off on the State’s proposed Final Order of Dismissal; and thar
your PCR should be set for a hearing on the next available dare. PR

-~

* My next hearing date is Monday March 30, 2009 before the Honorable I: Casey Manning,

. L will arrange for your transpért, the hearing is scheduled for 9:30 AM at the Richland County Courthouse on Monday

March 30, 2009.

Sinverely

Boan T. Perrano
Assistant Attorney General
bpetrano@ Ag.state.sc.us
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application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental, or amended application.

Pursuant to secfion 17-27-90, successive PCR actions are barred unless an applicant can
indicate a “sufficient reason” why new grounds for relief were not raised or were not properly
raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991). The -South
Carolina Supreme Court held the PCR rules “contemplate an édjudication on the merits of the
original petition, one bite at the apple as it were.” Id. at 452, 409 S.E.2d at 395 (citing Gamble v.
State, 298 S.C. 176, 178, 379 S.E.2d 118, 119 (1989)). The Court also noted, “[f]inality must be
realized at some point in order to achieve a semblance of effectiveness in dispensing justice.” Id..
at 451, 409 S.E.2d at 395. Any new ground raised in a subsequent application is limited to those
grounds that “could not have been raised . . . in the previous application.” Id. at 450, 409 S.E.2d
at 394. If the applicant could have raised these allegations in a previous application, then the
applicant may not raise those grounds in successive applications. Id. Applicant bears the burden
of showing the allegations could not have been previously raised. Land v. State, 274 S.C. 243, 262

S.E.2d 735 (1980).

Here, Applicant’s current allegations could have been — and in fact were — raised in the

proceedings based on Applicant’s prior applications for post-conviction relief; thus, the current

application is successive and barred under section 17-27-90 of the South Carolina Code.

Applicant’s current allegations are identical to those raised in his prior collateral actions. Applicant
[ S - R
has failed to establish any sufficient reason why Applicant could not raise his current allegations

in previous applications or why this Court should overlook the fact he has previously raised these

exact claims of ineffective assistance and subject matter jurisdiction. Accordingly, Applicant has
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SCACR. Applicant untimely filed a Motion for Rehéaring, and the Court issued the dismissal and
Remittitur on January 30, 2008.

iii.  Second PCR Action and Appeal (2008-CP-40-2868)

Applicant filed a second application for PCR on June 16, 2005, in which he alleged the
following grounds for relief:
1. “The Court lacked subject matter jurisdiction.”
a. “See attached ground - trial court lacked subject matter jurisdiction because the
| murder indictment failed to state the time and place of the victim’s death.”
Respondent made its Return and motion to dismiss on July 1-0, 2008. On July 21, 2008, the
Honorable L. Casey Manning, issued a Conditional Order of Dismissal, provisionally denying and
dismissing the action, while giving Applicant twenty days to show why the dismissal should-not
become final. Applicant filed é response to the Order August 28, 2008. Following receipt of the
Applicant’s response, the Honorable' James R. Barber, III, then Chief Admin?strative Judge,
requested a hearing be set for Applicant to make his requests in open Court. The parties appeéred
before the Court on March 30,' 2009. Respondent argued the matter lacked a genuine issue of
material fact for which to have an evidentiary hearing. Applicant raised his claims as pled in his
| ' - allegation. The Court held the matter under advisement. On October 11, 2008, after reviewing the
response and record, Judge Manning, in his capacity as Chief Administrative Judge, issued the
Final Order of Dismissal denying and dismissing the PCR action with prejudice.,
Applicant appealed, and on November 30, 2011, tﬁe South Carolina Supreme Court issued
an Order dismissing Applicant’s appeal pursuant to Rule 243(c), SCA/CR, for failing to show an
arguable basis for asserting the lower coﬁrt determination was improper. Applicant thereafter |

submitted a Motion for Rehearing. Applicant’s motion was denied and the Remittitur issued

\ January 11, 2012.
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iv.  Habeas Corpus Action *

Applicant then filed a pro se Petition for Habeas Corpus under 28 U.S.C. § 2244, requesting
an order authorizing the district court to consider a successiive petition for relief pursuant under 28
U.S.C. § 2254. On September 26, 2014, the United State Court of Appeals for the Fourth Circuit
denied the motion by written order.

CURRENT APPLICATION

In his third and current application for PCR, Applicant alleges he is being held in custody

unlawfully on the following grounds:
1. “Trial Court lacked subject Matter Jurisdiction”
\ a. “Murder Indictment failed to state Element of time, place and cause
of death.”
2. “Ineffective Assistance of Counsel”
a. “Ineffective for failure to move to quash indictment in accordance with S.C.
Code Ann § 17-19-90.”
For purposes of this Conditional Order of Dismissal, the Court incorporates the Richland
County Clerk of Court records, Applicant’s SCDC records, the trial transcript, Applicant’s
appellate records, the records from Applicant’s prior PCR actions and subsequent appeal, the

records from Applicant’s prior habeas corpus actions, and the records of this PCR action.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the pleadings, the records submitted to it by the parties, and the
applicable law. Pursuant to South Carolina Code Annotated Sections 17-27-70 and -80, this Court
informs the parties of its intent to dismiss the application as there is no genuine issue of material
fact which would necessitate an evidentiary hearing. See S.C. Code Ann. § 17-27-70(b)

(establishing procedure for summary disposition of PCR applications); Leamon v. State, 363 S.C.

432, 434, 611 S.E.2d 494, 495 (2005) (summary disposition appropriate when there is no need to
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