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RESPONDENT’S REPLY TO RESPONSE TO MOTION TO DISMISS  

________________________ 

 

 

 Respondent filed for dismissal because this matter is not ripe for appeal and CAA waived 

the right to appeal the Circuit Court’s Order in this Court by appealing the same issues in the 

Administrative Law Court. CAA should not be permitted to continue forum shopping after losing 

in arbitration and having its court claims dismissed. The proper procedure should be for the ALC 

to rule on CAA’s motion and then, if CAA still desires review by this Court, it can appeal from 

the ALC to this Court as contemplated by the Charter Schools Act.     

 

 

  

Feb 04 2022



 

1 

 

INTRODUCTION 

 On December 3, 2021, School filed both this appeal and an appeal in the Administrative 

Law Court. Both appeals seek review of the District’s decisions made at board meetings held on 

November 14, 2019 and December 13, 2019. The District has filed for dismissal of both appeals 

based on the failure of the School to comply with the requirement to file an appeal of final 

decisions by the District within thirty days to the Administrative Law Court.   

The District disagrees with many of the alleged facts and characterizations of fact in the 

Response, but the dismissal is based on the undisputed procedural posture of the case. CAA’s 

failure to seek timely relief before the proper court when the decisions at issue were rendered 

more than two years ago should not be an excuse for it to file multiple litigations against the 

District now. 

DISCUSSION 

I. The appeal is not ripe. 

This case is postured similarly to Spivey ex rel. Spivey v. Carolina Crawler, 367 S.C. 154, 

160, 624 S.E.2d 435, 438 (Ct. App. 2005), cited and discussed in the Motion to Dismiss. In 

Carolina Crawler, the appellant filed dual appeals before the Court of Appeals and the Workers 

Compensation Commission following an adverse decision in the Circuit Court. This Court 

determined the issues regarding jurisdiction were not ripe for appeal because matters regarding the 

same subject matter, the enforceability of a “clincher agreement,” remained pending before the 

Worker’s Compensation Commission. Id. at 160-161, 624 S.E.2d at 438.   

CAA makes no effort in the response to distinguish Carolina Crawler  ̧ and this Court 

should follow the same logic as it used in Carolina Crawler: 
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The rights of the parties have not been fully adjudicated, and any 

decision by this court would be premature. Therefore, pending the 

outcome of the hearing before the full commission, we find this 

issue not ripe for our review.  

 

Id. at 160-161, 624 S.E.2d at 438.  Similarly, in this case, CAA challenged the decisions of the 

District in the Circuit Court, where its claims were dismissed based on jurisdiction. CAA has filed 

an appeal in this Court as well as the Administrative Law Court regarding these same decisions. 

The decision of the Administrative Law Court remains pending. Therefore, the issues are not ripe 

for review at this time.  

II. CAA waived its right to appeal directly from the Circuit Court. 

A party that acquiesces to a court ruling or takes a position inconsistent with the right to 

appeal waives or is estopped to assert the right to appeal. See In re Estate of Boynton, 355 S.C. 

299, 304, 584 S.E.2d 154, 157 (Ct. App. 2003) (citing 4 C.J.S. Appeal & Error § 185). In its 

Response, CAA does not oppose the District’s position that it acquiesced to the Circuit Court Order 

by filing in the Administrative Law Court. In fact, the Notice of Appeal to the Administrative Law 

Court states it is filed “pursuant to an Order by the Honorable Roger M. Young, Sr., in the 

Charleston County Court of Common Pleas dated November 3, 2021.”1 This language expressly 

indicates acquiescence to the Order inconsistent with an intent to appeal the Order. 

Importantly, CAA would not be foreclosed from seeking review in this Court after 

dismissal. The impact of granting the motion to dismiss would be no more than requiring CAA to 

appeal from the ALC rather than the Circuit Court if CAA once again is unsuccessful. This is 

precisely what Section 59-40-90 of the Charter Act requires and exactly what CAA was told to do 

 
1 The Notice of Appeal to the Administrative Law Court is Exhibit C to the Motion to Dismiss. 
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in the Circuit Court’s Order denying its Motion for Temporary Restraining Order and Preliminary 

Injunction on February 26, 2020. See Exhibit E to Motion to Dismiss at ¶¶ 17-20, 32-33. 

Therefore, CAA waived its right to appeal directly from the Circuit Court by acquiescing 

to the Circuit Court’s Order and filing in the Administrative Law Court. 

CONCLUSION 

For the reasons set forth above, Appellant’s appeal should be dismissed. 

 

Respectfully submitted, 

     HARRELL MARTIN & PEACE, PA 
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