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STATEMENT OF ISSUE ON APPEAL

THE ADMINISTRATIVE LAW COURT IMPROPERLY RULED THAT
RESPONDENT’S DRUG TRAFFICKING CONVICTION UNDER S.C. CODE ANN §

 44-53-370(E)(2) IS ONE THAT IS ELIGIBLE FOR PAROLE EXTENDED WORK 4

RELEASE, AND SUPERVISED FURLOUGH



STATEMENT-OF THE CASE

"Thls matter is before the Court pnrsuant to the appeal of the Department of -
“Corrections. Respondent ﬁled-a Step One Grievance on Jnne 28, 2017 -claiming Appellant :
had “mcorrectly calculated h1s sentence‘ Appellant mvest1gated and denied the gnevance
¢Resp0ndent ﬁled a Step Two Gnevance on July 18, 2017 Th1s gnevance was also
1nl/est1gated and demed Respondent ﬁled a Notlce of Appeal in the Adm1n1strat1ve Law
Court on September 20, 2017. T_hereaﬁer, on June’20, 201_8, the Henorable H..W—.‘AFunderbur'k; |
Jr..issued.an order reVeraing and remanding tlle deelSiOn of the‘ Department of éeneetiOHS.

Pursuant to Administrative LaW‘ Court Rule 65, “[t]he decision of the A‘dminiHStrative’Law-'

Judge is a final decision and motion for reconsideration will not be considered.” Therefore,

' ~ this appeal' follows.



STANDARD OF REVIEW

S C. Code Ann. § 1 -23-610(B) prov1des the applicable standard of review:
- Thereview of the adm1n1strat1ve law judge’s order must be conﬁned to
the record. The reviewing tribunal may affirm the decision or remand-
the case for further proceedings; or it may reverse.or modify the -
" decision if the substantive rights of the petitroner have been prejudiced
) because the finding, conclusion, or de01s1on is:
‘ '.;“‘ "(a) s =in violation of constitutional or statutory i)rovisions;‘
L (b)i' " in excess of the statutory authority of the agency, B
o ‘(c)' qmade upon unlawful procedure

NG} '_affected by otherlerror of_laW'~ T

(© clearly erroneous in view of the reliable probative and
L 'substantial evrdence on the whole record or o

M arbitrary or caprrcrous or charactenzed by abuse of discretlon or
R ‘clearly unwarranted exercrse of discretlon '

?’i',' ‘Inan appeal of a final decision of an administrative agency, the standard of appellate

review isfwhether the ALC’s ﬁndings aregsupported _by"substantial‘evidence., S.C. Code Ann § S

. 1-23;610(B). ;A’“_‘Subs.tanti_al evidence” is evidence vvhich, considering the record- as .'a whole,
’ \vould!allow a reasonabie mlnd to reach the sanie ’conclus-ion that’ administrative agency
 reached. Hendley v. 5.C. State Budget & Control Bd., 325 $.C. 413, 481S.E.24159 (Ct. App.
1996). A reviewing court shall- not substitute its own judgment for that of the ALC as to“
ﬁndings of fact, but it may reverse or modify decisions that are controlled by errors of lavv or

that are clearly erroneous in Vievv of the substantial evidence on the record as a whole. Id.



ARGUMENT
, THE ADMINISTRATIVE LAW COURT IMPROPERLY RULED THAT
RESPONDENT’S DRUG TRAFFICKING CONVICTION UNDER S.C. CODE ANN. §
" 44-53-370(E)(2) IS ONE THAT IS ELIGIBLE FOR PAROLE EXTENDED WORK
' RELEASE AND SUPERVISED FURLOUGH.

On August 25, 2016, Respondent was sentenced to seven @) years for Trafﬁcking in_'v
Cocame more than ten (10) grams but 1ess than twenty-elght (28) grams, second offense
pursuant toS. C Code Ann. § 44-53- 370(e)(2)(a)(2) SeeR. atp. 14 and 51. Appellant is also

- ‘'serving a,concurrent eight (8) year sentence for manufacturmg cocaine base, second offense; in -

' ‘vrolatlon ofS C. Code Ann. § 44-53-375 (B)(2) R at p. 16 and 51.

On June 2, 2010 the Ommbus Crlme Reductlon and Sentencmg Reform Act of 2010

- went into effect The Act amended portrons of S. C Code Ann. § 44- 53 370 and § 44 53 375' S

, _by addlng th'e followmg; language to. certaln" subsect1on.slj“. dealmg» ‘W_l\th -
.' ‘manu_facturmg/distribution-l‘evel drug offenses: . |

Notw1thstandmg any other prov181on of law a person convicted and sentenced
pursuant to this subsection for a first offense or second offense may have the
sentence suspended and probat1on granted, and s eligible for parole, supervised
furlough, community supervision, work release, work credits, education credits,
and good conduct credits. Notwithstanding any other provision of law, a person

_convicted and sentenced pursuant to this subsection for a third or subsequent

" offense in which all prior offenses were for possession of a controlled substance
pursuant to subsection (A), may have the sentence suspended and probation
granted and is eligible for parole, supervised furlough, community supervision,
work release, work credits, education credits, and good conduct credits. In all
other cases, the sentence must not be suspended nor probation granted.

This language was not added to any of the subsections dealing with trafficking-level offenses.
See S.C. Code Ann. § 44-53-370(e) and S.C. Code Ann. § 44-53-375(C).
The case of Bolin V. S C. DeptofCorr 415 8.C. 276, 282, 781 S. E 2d 914 917 (Ct.

App 2016) reh'g demed (Feb 24,201 6) held that the addition: of the above-quoted language



to the manufacturmg/d1stnbutron level subsections 51gnaled the leg1slature s intent to repeal :
S. C Code Ann. § 24-13-100 (the “85% law”) to the extent it conﬂlcted w1th the amended
pOI’thIlS of S.C. Code Ann. § 44 53- 370 and 375 Accordmgly, the Bolzn court found that |
these offenses were no longer to be cons1dered to be 85%, “no-parole” offenses. However ‘
: SlInce the languagedlscu.ssed in Bolin was'n_ot added to Athe t‘raf‘ﬁckmg subsect_lons of the drug,
- St;tutes,t:‘BOli.n has no application to convictiOns for trafﬁcking.jf .V
: :Re"spondent’s trafﬁéklng conviction falls under the 85% “no parole"' statute because the :
; offense isa Class A felony which carriesa. max1mum sentence of th1rty years | S'ee S. C Ann ‘.-

Code § 44 53 375(e)(2)(a)(2) (stating that second- offense trafﬁckmg in cocalne lO 28 grams =

S '”carnes a sentence of ﬁve to th1rty years) S. C Code Ann § 16 1- 90 (deflmng Class A

L felomes) and S. C Code Ann § 24-13- 100 and 150 (generally, statmg that offenses carrymg
twenty years or more are 85% no- parole offenses) )

Notw1thstand1ng the above in 1ts order the ALC used the followmg language from» ’

- sC Code Ann. § 44 53- 370(3)(7) to COIlClude that Respondent s offense was one that is

. »ellglble for parole, extended work release, or superv1sed furlough:

E ~A person convicted and sentenced under this subsection toa mandatory term of
imprisonment of twenty-five years, a mandatory minimum term .of
imprisonment of twenty-five years, or a mandatory minimum term of - .
imprisonment of not less than twenty-five years nor more than th1rty years is -

* not eligible for parole, extended work release, as provided in Section 24-13-

610, or supervised furlough, as provided in Section 24-13-710.
" Initially, this language has no application to Respondent’s conviction since he did not
receive a “mandatory” or “mandatory minimum” term of imprisonment of twenty-five to thirty

“years. More importantly, this language (which, notably, was never mentioned or discussed in

.the Bolin caSe), does not repeal, implicitly or otherwise, the 85% provisions as applied to



X

Respondent’s drug trafficking offense. The above language»became effective on J anuary 12,
1995. See S.C. Code Ann, § 44-53-370(e)(7) (Supp. "199_5).' At that time, there was no law
re'quiring an inmate to serve an 8‘5%, no-parole term, so the provision prohibiting parole for
certam serious drug trafﬁckmg offenses had meamng However subsequently, on]J anuary 1,
1996, the 85% “no parole” statutes were enacted. See S.C. Code Ann. § 24- 13 100 and - 150 | _
-(Supp 1996) These broader statutes requlre 85%, no- parole terms for all sentences for class
, ;A,' B, or C _felo'nies vor those exempt from _class'iﬁcyat)ion but carrying a_pOssibl’e penalty of o
tyyenty years or more. Seé S.C; Code Ann.'§ 24-13_—10(l and -150 (Supp. 1996): Additionally, ‘l
N _- ‘as a part of the January 1,1996 enactments S. C Code Ann. § 24 21- 560 was added WthhA |

‘ requ1res that all mmates sentenced for 85%, “no parole offenses must be released directly to a

) com‘mUmty superv1s1on pro gram under the superv1s1on of the Department of Probation 'Parole ¥ S ;

“ and Pardon Serv1ces fora perrod not to exceed two years See S C.Code Ann § 24- 21 560(A)j
-& (B) All of thls subsequent 1eg1slatron - mcludmg S.C. Code Ann § 24- 13-100, § 24 13- "
‘ -{:‘150 and § 24 21 560 to the extent 1t conﬂrcts with the language in S.C. Code Ann. § 44-53- :“
370(e)(7) superSeded -370(e)(7). See e.g., ‘Wzllzams v. T own oszltonHead Island' S.C 31'1' |
‘S C. 417 421 429 S.E.2d 802, 804 (1993) (1n instances where it is not poss1ble to harmomze
two sectlons ofa statute a later 1eg1slat1on supersedes an eatlier enactment) State v. Brown,
3178.C. 55, 58,-451 S.E.Zd 888,891 (1994) (f‘More recent and speciﬁc legislation supersedes
prior general law.”).” | .b |
“ For the reasonsset‘forth above, Appellant contends that the ALC, erred in finding that o

Respondent is eligible for parole, extended work release,‘and supervised furlough. Appellant



believes that Respondent, as an 85%, no-parole offender’, is required to serve at least 85% of ~
his sentence and then be released directly to community supervision pursuant to'S.C. Code
Ann..§ 24-21-560(A). .

| CONCLUSION |

Based upon the foregoing, Appellant respectfully contends that the ALC was incorrect

in its 1nterpretat10n of the language in S.C. Code Ann § 44- 53 370(e)(7) and 1ncorrect in o

concludmg that Respondent s drug trafﬁckmg conv1ct10n is one that is e11g1ble for parole o

extended work release, and supervrsed furlough.v : Thereforez Appellant requests this Court _
» reverse 'thedecision_ of the ALC.
Respectfully submitted

‘ vSOUTH CAROLINA DEPARTMENT %
' OF CORRECTIONS ' -

N/
_ %sey B. Evans
. Deputy General Counsel
-~ SC Bar Number: 102215 -
Office of General Counsel
“South Carolina Department of Correctlons
Post Office Box 21787 - :
 Columbia, SC 29221
(803) 896-8508

' June 21,2019

! Notably, the ALC did not dispute that Mr. Young qualified as an 85% offender under S.C.
- Code Ann. 24-13-100 and -150. (SeeR. at p. 53- 55) ‘
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