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S .Pamela Collins’ (collectlvely “Plamtlffs”) archaeology clarms for destructlon of. archaeologrcal

STATE OFSOUTH'GAROLINA, ) . = B
o )~ - IN;THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND R -
MODESTA BRINKMAN, DAVID ) Givil Action N6, 2015-CP-40-5598
BRINKMAN; JAMES COLEMAN; CARL, ) L
FOSTER, KARENFOSTER,ROBERT ).
COLLINS, PAMELA COLLINS, ) -
) ORDER GRANTING!DEFENDANT
Plaintiffs; ) NORTH AMERICAN PIPELINE
)" MANAGEMENT’S MOTION FOR,
s ). SUMMARY JUDGMENT AS
) PLAINTIFES’ AR 5
). CLAIMS PURSUANT TO S.C. CODE
) . ANN:SECTION16-11780
| .LAYNE NLINER, ; ;
Defendants )

ThlS matter comes before the Court upon Lefendant Notth Amerrcan Plpe]me
e Management‘( ‘Defendant” or “NAPM”) Motron for Summary Ji udgment as to Plamtlffs Modesta,"

Brmkman Davrd Brmkman James Coleman Carl Foster Kaien Foster Robert Collms and

-

P

‘structures pursuant to'S:C: Code Ann.: § 16-11- 780(1) (Supp 2017)

~r:,86.$90dva_os_t;oa{;HSyjo.;- SYTNOWINGD.~GNYIHOI Y - Wd:S0:2:91 Rew 8102 - a3id ATIVOINOH L0313 f

A ‘hearing was held’ before thes undersrgned on May -8; 2018 in Columbla South Carolma

'Present at: the hearmg were:: 1) counsel for NAPM R Trrppett ‘Boineau, III Esqurre, 2) counsel .
:&.;ASamgso_mEngmeers_,_ Inc., Amy.a Hf.-;Wh_ootena Es_qurre; and;;ﬁ) counsel for;',,the,Clty of,CD.l.umblél;?
South: Catolina, Mike Hefnlepp; Esquire. Plaiftiffs were represerited by Johin Adams Hodge,

‘Esquite arid Geotfrey K. Chambers.
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. After considering Defendant’s Motion, M@fnforandumi in Support and.other supporting
deQH@QQtSﬁ ggd.‘hggﬁﬁgﬁargpmqn_t:s-s on fh_e_ matter, ‘f;or the reasons statéd,"bélé_\&? 1firid that V:théf_’ef. |
’ gxnst§ no genuine issue of material fact and'Defendant is-entitled to judginerit as a méﬁci 6'f“'1'é’\3vf"
o on Plaintiffs? claims pursuantto S:C. Gode:Ann. § 16:11-780(l), ‘Therefore, Beferdant’s Motiof
_for;S’Umméry: Judgment is hiereby gf_f’aiﬁ'téd. |
STATEMENT OF FACTS

“This.réal’ propeity: dispiits arises Sut.of alleged damage to Plaintiffs’ properties:resulting

frorh a Gity: of Columbia corstriietion project to gvaliate and repair the West Columbia Basin

Tn 2007, Plairiiff David Brinkman iscovered: some large-rock- arraﬁgeﬁénfs_srwhi‘ch he.
beligves fo have been old bridge: abutments; on his ;propert'y__‘loca“tedf at 154 Castle Road,
‘ COIUﬁlbla, South Cal‘dlina?-:' In 6rdqr to gather more information, Mr. Brifkinan corntacted Di:
Jonathan ~Leader; ‘South: Chroiih'ais Stte: Archaeologist, -to ¢ofe ‘afid mspect therocks '
' ?The?eaﬁe.r; "Mr:;‘,,B’r«i'rikman»; and. Dr. Leader continued 1o keep in contact of 4 profess1ona1 and
;social basis. | |

Iii. May 2008, in ‘Tésponsé to Mr. Brinkinan’s request for ifie: bridge abutments to be:

966S00PAOSEOCHISYD ~SYTTIINONWOD - GNYIHOIH - WdiS0Z 91 KB 8102 - AT TI4 ATIVOINOH 19313

Gonsidered for | National Registry, the South Carolina Archives.and History Center

declined the: request Stating, i .shoit, “that 4 great deal more research and archacological.
‘ivestigation, and ‘assessent will be necessary: - : * More specifically; the ‘State Historic
‘the ferry:and. bridge site to -‘an_vgy?in:‘qny*t‘ang_ib‘lé way. the history-of this area &f thé.river befote,
during ‘and ‘immediately. following the .Civil:'War” despite an “abundarice of documentafy

'fma’teﬁ_al»’«?»'compile_d and.submitted’by Mr: Brinkman.. ..
Page 2 6f 12
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and Sampson built

I or around 2013, The: Cify of Columbia (‘the City”): began a.construction-project to

evaluate and‘,\rﬁpair_‘thf;e Westf;CQlurribia-Basin QSargitary Sewer System: T he City; engaged Weston

& Sampson Engineers, Tnc..(“Weston and Sampson”) ‘to provxde certam setvices-on the: pl’O_]eCt

' fmcludmg revrewmg CCTV footage of the: sewer :lines’ and helpmg 1dent|fy manholes requrrmg '

R4

Layne Inliner, m turn,, enigaged NAPM -to, assist fwi'th the yyorl{:.. I_n order o access several

]

manholes located. ‘albh‘gs'P’laiﬁtiff"s"aafa‘péni‘és ‘NAPM heedéd o create acess along ‘the: City’s

;sewer lme easement Plamtlffs allege that the creatlon of. thls ineaiis of ‘access to: reparr the Sewer

B Ting’ drsturbed and/or destroyed the Fock: arrangements’ found by Mt Brmkman

- Plairitiffs contendi APM and Layne T Inlmer at; and upon the recommendatlon of Weston

438

Git's s line casement: - Plaiefs furhe allege that some.of ther properties contaned

archaeologrcal structures that were destroyed by the constructlon of. thls road.

As A result Plaintiffs filed surt agamst Weston and Sampson the: Crty, NAPM and Layni¢!

'Inlmer allegmg various -causes: of action,, mcludmg -one: for the -destiiiction of archaeologlcal
‘:;s'truc'tur,esa*pursuantit"'o;%S".C.{Cc?)dexAhn. §16- lrf l,r-.7,,,803(l‘)‘.,

 However; despite Plaintiffs’ allegatlons to the contrary, NAPM walleges it was never
award of any: histotical strictires; ias neverseenany documentauon of any historical structures:
and, began s work without any kniowledge of the area in ‘question havmg a historical
designatioi:, Further, NAPM alleges ntnexthermtentnonally mahcnously or recklessly destroyed

any- historical structure nor did NAPM ever knowingly or maliciously move; or displace. any:

! This “road? was atemporaty dift access way aiid not an éstablished, paved public foad.
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focks allegedly part of a Historical structtre. Finally, NAPM alleges it did ot enter Plaintiffs

propeity(ies) for the:purpose;of destroying or defacing any historical orarchaeological resource:

A motion for ‘_.s.umm@ryﬂj’gd‘gmcnis;shall hé :grant.@ii whicfe~'~tﬁ¢re:'_i's ‘no',g,enuiné issue as 'to
'_ any rnatenal fact: Qﬂé i;h_ef. m’oyi’ng; p@r'_tyfis_ entit_ledi‘t“o._judgment’aSza- matter. 6f law:. 'Sfayl;eS*‘v: Cily
of Fdlly Beach, 331 8.€: 192;:500.S.E.2d 160 (1998); Summer-v. Carperitér; 328 S.C. 336,-492:
S:E.2d 55 (1997) :A motion for summary Jjudgment shall be rendered forthwrth 1f the pleadmgs

.deposmons -answers to; mterrogatorles and admissions: on ﬁle together with the afﬁdavrts if

- ﬂany, show that” there ) genume issus, ds 6 any’ mater1a1 fact and that the movmg party’ is:

éﬁtntledJ t'og a jiidgrient a8 a matter of l.a',w. Standard Fire Jnsumng.e; Co. v. LMQEW Contracting
 gnd. Towmg Co,301 S.C. 418,392 S:E2d 460 (1990):

In determmmg whether any triable issues of fact; exists; as would preclude summary.

. jiidgﬁi'éntx the- 'ev1denc‘e and =a11 inferences whrch--'can' reasonably; be 'drawn ftherefrom must. be, :

viewed in the light-most favorable to-the: non-movmg party: Koester v. Carolzna Rental Center
. \Inc 313 S.C. 490, 443 SiE.2d 392 (1994). If trlable issues exrst thosé iSsues: must:go to the

:jur\y.i A party~“opposings;a~‘properly%‘supported motion -fon. sumaty jﬁdg’ﬁaeﬁ't_ niéy'f'ﬁéjti'r'eSI.ffd“ﬁ thie

mere allegatlons or denials of the: pleadmg, but must set forth 6f 'pomt t0. spemﬁc facts showmg
theié i§ & genume issus of fiiatérial fact. Arnderson: v. Lzberty Lobby, Inc 47T U.S, 242, 248
(1986); A patty’s Tespoiise to thie iotion st set forth specific Facts; admissible in evidence,

showing thiere is a genuiiie issue foitrial. [fthat party doss niotso respond, summary judgment

shiould be entered against that party. Moodyv. McLellan, 295 S.C.« 157, 367 S:E:2d 449:(Ct.App.

1988): Moreover; the- existence ‘of a mere scinilla of evidence in isupport of the non:moving
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‘paftys. position: s ot sufficient to. overcome a mofion for summary judgment. Dickert v

Metropolitan Tnsurance: Cox; 306 S:6. 31154 i1 SE24 672, 673; (Ct.App: 1991), rev'd in part;

o oifier grounds, 311 8:C.218; 428 STE2d 700 (1993), | |
In a motion for summary: judgment;; the evidence and all :reasonab']e ’iﬁfeﬁenjcés therecf

must:be viewed/in-the: light: most.favorable 'to:sthe;_non:-:moving;-;party-.,.,F iéiﬁiﬁgﬁ; Roise,. 350 S.C.

488, 493:94; 567-S:E:2d 857 (2002)(citing Summer v. Carpenter, 328 8.C

~(1997)):

* FINDINGS OF FACT AND CONCLUSIONS OF LAW:

NAPM asseitsthere exists o gerinine. issue;of material fackand it is'entitled to judgment

- GNYIFOIH = WdiS0:2/9) AeiN BLOZ - F1I3-ATIVOINOHLOTTE

& 4 matter of Jaw becaiise: 1y NAPM did ‘not willfully; knowingly -or maliciously, enter

-

/8655005406108438Y - SYTIdNOWNOD

“Plaintiffs’ ‘property(ies). for the $0lerplirpose of discovering; ‘uncovering; moving; ’férnovi'ng.»:on
atteinipting: 1o removel fan archeological resource and 2) o dte, the arc‘hedIOgicélz i
'r‘esgu_rce’/faréliaeqlogiqalfi structure(s). iat issug: tLh.;.i.\ﬁ/e *’fidlt- beeh designated: as historic By afiy
apphcable and/or:governing preservatron and/or conservatlon authorlty(res)

I BASED ON THE PLAIN LANGUAGE: OF THE STATUTE, S.C. CODEVANN
R (TECI INAPPLICABLE IN'THIS CASE:

By, M/ay of background and to prov1de context: for the statute at-issue; the South Carolina

General Assembly enacted S C: Code Ann; § 16- 11 780 as; part of South Carohna S crlmmal
code:: The ‘statute is located in Chapter. 11 of Title: 16 (Crrmes and Offenses of the South
‘Cg’g(jl_jﬂ@ Cod’e; oﬁLaws’) for“Offenses Agalnst P.roperty».’? Sectr()n'z 1,6:‘]‘.'1"2780(6),s pr,\owd,’e_s:;

it is unlawful'for :a:person to willfully; knowmgly, or mallclously

1tes nds. of ‘another or the: posted' lands ofthe State-and
disturb ot excavate a prehlstorrc of hlstorrc site. fo¥ ,the purpose of
a’zscovermg, uncovermg, moving, removing, or attemptlng fo.

réemove, an'archaeologzcal resource.

Page S of 12
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. S.C. Code Aiin. § .16 11 780(C) (Supp. 2016)(emphasns added).  Further; § 16-11:780(T)

provides that 4 “landowner; in. the case of i‘:“r;zv.atszs lands, . -, - may bring a civil action ‘for a.

violation of this section to recover the greater-of the archaeological resource’s: archaeological,

' BBSS00YADSL02#3SYO - SYT1d NOWINOD ~"ANYTHOIH - Wd §0:Z:9) ABIN 8102+ AT 114 ATTYINOHLOT T3

value or commercial value, and ‘the cost of restoration and repair. of. the: site whefe, the. -
archaeological resource was loeated~- plus:attorney’s fees and court costs” S.C., Co'de’ Ann. § 16=
11-780(1) ‘More ‘importantly; .§ 1611 780(K)(3) contains: an- exceptlon to the above ¢ited rules:
' -and provxdes ‘that nothmg ouflined in.§ 16 11 780 “sha]l limit:61: mterfere With... t_he lawful acts: -
of a utlhty worker-acting iii the sedpe of a’nd;__-.m- the;weou,r-;s,e* o,f_ ._hlS" emgloymept. L SC "Qogéx
Ann; § 16I1-780(K)(3). - | |

Tii. applymgthestatute 't:c‘s ‘this case, the couirt find that it ust first, look fo the ules of -
sttiitory construction fo guidance in deterfining whether:or not Plaintiffs actually have acivil |
claim under the statute. In:doing:so, the court is persuaded that the stafute.fs inapplicable:to the
facts of this: case’ and, therefore NAPM is enfitled to’judgment asa matter of law?

Thee‘caz;dina!. rle of:stafutory construction isito asqerfaih:. and effectuate: the: interit-of thé
legislature. Cha_rleston County Sch. Dist. v. State »Budggt'; and _.€onixolf Bd, 313:8.C. 1, 4_,377
S:E.2d 6(1993):. ‘Under the plain‘meaning rule; it:is hot the e'o,u‘r"t”- é;‘l‘)i'é_éfé"té Chaﬁge themeanmg

. of a clear and unanibiguous statute. In-re Vincenit J, 333 ‘S.C. 233, 509 SB.2d 261 (1998)

(citations. omittéd), WHers thie.statute’s langiiage is plain afid inambigiious, and donveys a;clear
afid definite meanini, the:fules of stattory interpretation afe'not néeded and the court'has no

fight to’impose ariother meaning. Jd. at 233, 509 S.B:2d at 262 (citing Paschalv. Siate Eleciion

% The ‘court: notes tha Plamt'ff 5 ‘_request to have appomt the State Archaeologlst as an expert

Order this court: + ap|
Arehaeologlst ii @ crtmmal matter mvolvzng a vzolatzon of Sectzon 16-1
added).

.“‘780 2% (empha51s
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Commn3 17-S.C. 434, 454 S.E2d 890 (1995)) Further "and. more importantly, *[w]hat a |
legnslaturesays iff the'test of a statute is considered the best evidence-of the legislative'intent-or
will; Therefore the courts: are: bound'to give ’effe;et to-the’ expressed :infeni-of the legislature.” -
‘Hodges: v. Rainery; 341 S.C; 79, 85, 533 S.E.'2d-578; 581 (2000) (quofing;' Norman J :‘.Singer:,,
Su«tﬁhgr@,ﬁf&qmtmy COpSinuciion §4603 at 94 (Sth ed: 1992)). | |

. “[W]hen a:statute ‘is:-‘.,penal in nature, it:must be: construed: strictly:against the Staté and.in

 favor ofthe defendant.” State v. Blackmony304S.C. 270,273,403 $:E:2d 660, 662 (1991). The

" statutory langifagé thiist b constriied:in lighit.of thie intenided purpose of the statute. Town of M.

 Pledstnti. Robevts, 393 S.C. 332,342, 713 S.E:2d;278, 283 (2011). “A statute as a wholemust
iéeéive a practical, reasonable, and fair. intetpretationconsonant with the purpose, design, and
policy of fhe lawmakers™ State v. Sweat, 386-5.C.,339; 350, 688 S.B2d 569, 575 (2010)

(quotation marks and citation omitted), “In interpretinga. statule; the language of‘the statute

- SYT1d NOWNOD - aNVIHOIH - Wd'50'2 91 Aei 8102~ AF 14 ATIVOINOHLOT 1S

. miust be read ‘in a ‘sense ‘that:harmonizes withits' subject matfer-and. accords: with ‘its. general

 purpose” Roberis, 393'SC; at 342,713 S:E2d at283.

©

86550070 HOCHISYD

" “In offenses: ‘at. common law; and under statifes which do ot disclosé: & Eontiary
legislative purpose; to constitute a-crime;;the:act:-must-be accbfﬁfﬁéiﬁi’éd by . \é'xii"rf'ﬁi-ffé‘l,fi‘ﬁtent__,: of by Ny

such. negligence or: iridifférence. to’ duty or to cofsequences: as is- regarded by the Taw as

equivalefit’to, @ criffiinal ihtent” Sware v Fergison, 302 S:C. 269; 272, 395 SE.2d 182, 183

(1990). (quisting Siate. v..dn: Agric. Chen: Co:, 118'5.C.'333, 337, 110 SiB: 800, 802 (1922)):

“Iheefore, wihethier kniowledge and iitent are necessary elements of a stahitory:crime must be
deterined from the: language of The statiite, construed in the light'of its purpose-and design.”
Giiinyard'v: State, 260 8.C: 220;227; 195 §.5:2d 392, 395 (1973): Tn a crimminal case in South.

Carolina; the State cannot rely on. civil concepts of negligence and recklessness, ie.. statutory:
Page’7 of 12
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violations, -to, meet its burden of proving;a: deféndant's. state of fiiind; the; import of the terms
negligénce arid. féc‘klés’é’ne’s,“s‘ as used ini civil.law aﬁd in,criminal law afeingither equivalent fiof

mterchangeable State V. Rowell 326 S.C. 313,311, 487 S E 2d 185 187 (1997)

In readmg the plain Ianguage of § 16 11 780(C) it is: clear that the. Ieglslature mtended

ifminal statute to.apply in sitiations; Where' a person willfully, knowingly or maliciously

&niters; another’s- landgfor the: sole’ purpose: of - discovering, uncovering; moying; removing: or
attempting to removeran. archeological resource: Therefore; reading the plain and unambiguous
language of:§: 1611780(C)based on the record:presented, there:is no evi"ciénceéNfAPM entered
upon ‘Pléi’rifi'ffs-3~ iproperties :7fore ‘the: sole *purpose of “-fﬁndingg' and’ removing=—to -any: degréfé%éﬁ.. .
'arehaedliog.gi,cali resource. As noted ‘above; ’the only. reason, NAPM was, iii aiid aboiit; Plaiiitiffs”
prepertieSf ‘was. to eyaluate and repain ﬂthe.W‘estv ‘Columbia Ba’sﬂin,_Sénit‘a’ry‘}vSEWé“r‘Syfsitémﬂ; If
Plaintifs cannot pbint 16,4y Evilénce that the,above named Defendants were on their properties
onlyto firid wand distisfh, an drchiasological esouice, then thete cannot be & vlolanon of ‘the

statute: -

NARM was riever aware: of any’historical structures; has neyér*s,_een:zany:;dﬁoj_cume‘nta_t'jbn.

of any ‘historical -structures and began its work without any. knowledge of the area:in questlon

865500rdOS02#3SVO - SYITd NOWWOD - ANYIHDIY - Wd 50:2:9 LABW 8 102 =:QFT1d M:lv:)mogmm;.

havmg 4, hlstorlcal designation; “(Affidavit of Shannon Herford - 99 2:3; 7). Further; NAPM'
“neither 'r_nt‘egt,rgngjly—,;r_na_hmggﬂy gr'frgclglgs'gly qestrgyed any; historical ,structurer nor did NfAPM _
‘ever knowin gfly»or.;-mai.icionéiy;-moye ‘or:di‘splace any:rocks all'egedly, part 6f a histoFical Sftﬂilétﬁfé;
(I af 97 4:5); .'Fi‘nal'ly,-» NAPM did not ente Plainiffs propeity(i69) fof he purpose of destroying
or.defacing any historical.of. archaeologlcal resource: (Id at.q 6) |

| Based.on. the above; it.is clear the plam language of S.C. Code Ann § i6-11; 780(C) afd,

the. ]egrslatrve mtent behmd therstatute requlres some; level of mtent before the statute’can apply:

Page 8 of 12
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1 thé‘ facts of thi§= case. Since: this é‘riﬁatnai Statute requires an: iritent to- enfer Plaintiffs?
property(les) for the sole purpose of - dlsturbmg/destroymg a known hlstorlcal/archaeologlcal
resource; Plaintiffs must ‘come -forth ‘with: some. evrdence that NAPM knowmgly vrolated the
terms fo1h§~'§l§t!}t§l» Ho,we\‘ger; ’no.such; evidence is avarlable from: ther record béfore the court;
_ therefore; 'S.C: Code Ann: § 16=11=780 is 'i’napplicableu‘in :‘this ,:caser and NAPM is éititied: to
;_judgrnentl as as.matterofélaw on’L-Plaiht"iffs-?« claims ;pursuant:-t"o:S";C; 'C(")’dé ‘-'Anii'.« § 1*‘6?-1 1'37 80(1)

o TO ‘DATE, _THE_ ARCHEOLOGICAL RESOURCE/ARCHAEOLOGICAL:;
. STRUCTURE(S) AT.ISSUE HAVE NOT BEEN DESIGNATED AS HISTORIC BY.

;ANY APPLICABLE AND/OR GOVERNING PRESERVATION AND/OR
: _T_‘CONSERVATION AUTHORITY(IES) I

-As ‘outlined above in. ;2(‘)'0‘.-7--- Plain't'i‘ff‘ Davi‘dt ‘Brinkman di"sc‘:‘o\’Té“r'"e‘d', .lafi‘géf rock
»arrangements on his property Wthh he beheves to: have been old brldge abutments In order 6)

gather more: mformatlon ‘Mt.. Brirtkman. contacted Di. Jonatlian Leader South Carolma §¢ State

- SV NOWINOD.* ANVTIHOIY - Wd S0°2 9t ARy 8102 - 03114 ATIVOINOHLOTTS

,Archaeologist?- tor 'é';oi‘t'i"e_- and inspect: thé, FocKs. T ﬁé’feaﬁér; i fM‘ayf QQOZS', ‘i, tejsﬁﬁﬁfsft?‘f to Mr:
Binkihan’s rﬁé@li‘é‘Stf’:'f‘dﬁ a, hstmg oii ‘thie National Registry; the :South Carolina Archives ;and
History Ceiiter: - State’ Historic \’Prése”fvatfon Office déteﬁﬁrrt'ed» among ofher fhiings, ad‘d'iti“ona’l,
fesearch and othet steps needed fo be complete before the: 31te could be ellglble for consrderatlon

_(See generally Letter 0. Davrd Brmkman from State Hrstorrc Preservatron Ofﬁce May. 2 30 2008) -

8655007dOGL0Z#ISYO

‘More specrﬁcally, the State Hlstorlc Preservatron‘ Office: questloned whether there‘*ls a sufficient:

' amount of physrcal Temains from the ferry and brrdge site: to convey .in- any; tanglble way the' ~
}hrstory of this area of the river before during; and 1mmed1ately followrng the:Civil War” desplte-
-an “abundance of: documentary materral” complled and. submltted by Mr Brmkman (Id ). Asa

©

:result; the State Historic Preservation Office did “fiot believe the site.is 'é_l_l_':glbl@ for:the Nationall

Registér” and.could fiot “recorimend that a foriial iomination be prepared.” (14,

Page.9 of 12.
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 Therefore, ‘asedon thie above; Plaintiffs cainot pointito. any: evidence that the alleged
archeological ;resource/archaeological structure(s) at issue have beer dc;si,gnat‘edi as istoric by
any :égpli§§51§= and/or ;govening "nrgs._e,rva,t‘ign*an.cﬂgr @c_znsér,vaﬁonf authority(ies). -As a. result,,
theirclaimsunderS.C, Code Amn.§ 16:11:750:fil a5 amatter of law.

‘bf‘Sinc_;g. no au‘thorifaiive'f ':bodyv' ,_haS designated *thi‘é ,sité: _és hiStoriéél!yi_§ijgﬁiﬁééi1f and
- Plaintiffs? own archacological expert believes additional ar’e}ia‘eaiqg_fi_eai work and ‘research. are
needed;; Plaintiffs” claims under Section: 16:11780:f4il & 4 fatter of faw. As apestilt, NAPM is
-entitled to.summaty-judgiiiefit ot Plaintiffs’ claifns pursuanttoSC Code Ann§1611780(l)

TIL.

EVEN IF S.C. CODE § 16-11-780 APPLIED, NAPM FALLS UNDER THE
UTILITY WORKER EXCEPTION FOUND IN § 16-11-7800K)3)., :

Evenif the:court:were to assumé; arguendoé'thdf S.C. Code Afin.. §16-11=7 80(C)and the
legjslative intent behind the statute: did nof require some: lével of iiitéint biefore the statuts can
apply in this case and that ai authoritative body has designated the site at issue as historicaily -

significaiit; NAPM:s work falls under the tility worker exceptior fourid in the statute: Section

16-11-780(K)(3) conitaiing an excepition to liability-and provides that fiothinig ouflinédin § 16:11-

780 “shiall limit or-intetfere:with . . . the lawful acts of'a utility worker acting in the:scope of and

8655007405 L02#ISYD.~ SV Td NOWINOD - ANV IHOIE:- Nd '50:2 9k Aeiy 8102 0314 ATIVOINOHLOZ 13

in the course of his employment. ... > 8.G: Code:Ann. § 16-11:780(K)3): As outlined above;
the work performed by NAPMat issue was part of-a larger project to evaluafe and repair. the
Wesi Columbia Basin Sanitary Sewer System, During arguments, Plaintiffs acknowledged
NAPMWQS on th@ijr’prop,c'rfty-f(ié:_sg)ifor the purp‘osezdf ddiﬁvgfutilityf-WOfke Thus, NAEM’@}_p'rEéeﬁdé
on _P’,vla:int"iffs"‘""‘pro.pert'y'(-ies)j} was: in the céﬁrse and: scope of tHeiE’.émpiﬁyméﬁt 48 & utility worket:
As:a result, NAPM cannot be liable for. any alleged damage to any archaeological reésource(s)
located. o1 Plaﬁ{tiffs" property(ies) under the; terms of § 16-11:780(K)(3); Therefore eveti

assuiing § 16+11-780 applics to the Facts' of this case; Plaintiffs' claims for destruction of

Page 10 of 12
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achiaeological structures pursiantio $:C. Code Ann. § 16:11780(1) fail as'a matter of Taw asto.

NAPM.

, o CONCLUSION

In' v1ewmg ‘the: facts in’the;: light most: favorable to: Plamtrffs ‘there:remains: no genume:
ITigsge; ;qu; material fact: and NAPM fis; ;therefore;_ entitled: to. =summar«_y» j_ud_gmer'rt on. Pla‘m‘trffs
Clalms gpﬂrs,g,antsfto S.C. Code Ann: § fl’6:-ii‘l‘3780(f)f. ‘Tt:is clear the, plaini language of SIC. Code
Ann § 16-11:780(C) :and the ilegisiatis/e».infenf- beHind: the. statute féqdirég $oitie level of ime*m-

' f'before the:statute:can: apply to the facts of this.case. Smce thlS crlmmal statiite requrres i interit

t'o;_*ente‘ré "Plamtlff_s property(res) for the sole purpose of dlsturbmg/destroymg a knownx‘
* historical/archagological resouice, ;Plam.tlf.fs. st coiig .;.fgr_th with, some evidence !t;ahNAPM
';Rﬁav‘éi’ﬁ'g'ly‘*vib‘faté& thie terins of t’h'e‘ statite.  However; no such evidence is availab"le from the

record before the court; therefore, S.C. Code Ann; § 16-11-780 is: mappllcable in thrs case:

Further, ,’rifos authoritative 'b’o‘d“yf’ has. des"i‘g'natedl ‘thi_’s_ sit‘ez as’ -h‘1st'or1call,y' -sr_gmﬁcant-, and
Plamtlffs own archaeologrcal ‘expert: belleves additional archaeologrcal -work: and: research are

. needed Fmally, even: assummg the leglslatrve antent: behmd the statute dld hot Tequife soffie -

865500PdISEGZ#ASYD - SYITE NOWNOD: - ANV IHOIE: Wd S0:219 L ARIN 8102 - A37IA ATT¥OINOY LD

level of intent: before ‘the. 'statli'ter: can apply; in this: case 4fid that ‘&n athoritative: body has
designated the site' at -issue: as: historically. significait, NAPM’s work. falls “under the utility

worker éxcéption f5iind. iri § 16-1 1-780(K)3). As result, NAPM is entitled 1o udgmientas a

matter: of law:6i, Plalntlffs Slaiins for ‘puisuantto: S. C Code' AR, § 16- 11-780(])
IT IS THEREFORE ORDERED. that Defendant North. Amerlcan Plpehne
Maiiagginent’s Motiof fqr'~;.S\umsmary‘ lu‘dgmc.int asto Pla!,gtl,fﬁs “claims under S.C' Code Amn., §

16-11-780 is hereby GRANTED for theireasons outlined hereinaboye:
Page 11 of 12
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_ AND IT IS SO ORDERED.

G Thomas Cooper, dr:
) 'Rres‘idi'rig J udgé
Eifth Judicial Circuit:

~ GolumbiaySouth Carolina

8655007405 10THISYO - SYITdNOWINOO; ANV THOIH:-d 5029k ABIN.8L0Z - 0314 ATIVOINOHLOTT3,
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Richland Comiion Pleas

Gaise Caption:

. Case Numbers

Type: - Order/Summary Jullgment;

§o Ordered

s/ Honorable:G; Thomas Cooper,Jr.. Circuit
+ Judge 2126 . -

y:Sighed 6n'2018-05:16°13:41352 -~ page 13 of13;

Modesta Brinkiian ; plaintiff; etal vs Wesfon And Sampson Inc ;
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

Modesta Brinkman, David Brinkman, James |

IN THE COURT OF COMMON PLEAS -

FOR THE FIFTH JUDICIAL CIRCUIT

' _Civil Action No. 2015-CP-40-05598
Coleman, Carl Foster, Karen Foster, Robert. : :
- Collins, and Pamela Collins,

Plaintiffs;,
R : - - | ‘ORDER.ON DEFENDANT CITY OF
- COLUMBIA $ MOTION FOR SUMMARY
Weston & Sampson, -Inc; Weston &

JUDGMENT
- Sampson . Engineers, Inc.;. Weston & :
Sampson Services, Inc.; Weston & “Sampson.
. CMR, Inc.; City of Columbla SC; Noith
Américan Plpehne ‘Management; and ‘Layne |
Inliner;

Defendants. | -

ThlS matter comes before the Court upon Motlon for Summary Judoment by Defendant

- City of Columbla Wthh was’ ﬁled on October 20 2017 A hearmg was conducted at the. Rlchland

.County Judicial Center on J anuary 3, 201 8. Plalntlffs were represented by John Hodge Esqulre.
.and Geoffr’"ejy Chambe_rs, Esquir’e; Defendant Weston and Sampson Englneers Inc was., represented
bS/ Arrly H. Wootefi, esquire; Defendant City of Colurnbiet was 're’pre’s‘ented by Jeanne Lisowski,
'Esqulre Defendant North American P1pe11ne Management was represented by R Trippett - '

‘ 'B,oineau, I11, E‘squire; and Defendarit Layne, I'njhner was re‘p"r’esented by Rett Kendall Esquire. and .

Brandon Gottschall, Esquire.
' For the redsons set forth bel_ow, Defendant City of Columbia’s Motion for‘ Summary

Judgment is GRANTED IN PART and DENIED IN PART.

Page 1 of 6
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- FinoinGs oF Fact

Plainfiffsare landowners and residents of parcels of real property: located on Castle Road

i thie City'of Coluiribia, Souith Caroliiia (“the. City”). The City owiis-and operates the sewer lines

‘that run beneath a"portion of the Plaintiffs’ properfies, Each-parcel of land hasa sewer casement

“held by the.,@ity:;‘_;rnnning.;acrosSu.aabackapcirtion of each of ‘the.-pfoffeftiés between'Castle Road.and

approxitnately: fifty, feet from the banks of the Broad River. The easementgrants to the City-the;

- right "fo censtruct; operate and'maintain together-with the right.of ingress and egress at-all times

foithie pirpose of constitictinig, operatiiig, and maintaining -a sewer main and with. the right

that:the property wrll be restored as nearly as: practrcable to 1ts orlgmal condltlon upon: completlon

of the constructlon and damaged shrubbery and trees w111 be replaced wrth the same Vatiety from :

. nurseryi-_stp’s;ls;'gfe‘aip,ra?@tl;gabl_e, size«:"

 Pusuiit to.4 Coisént Decres with the; U:S. Envifonmental Protection Agency, the, City

is engaged iin a comprehensive inspection, temediation and-maintenance program for its sewer
lines; including the: sewer line:tunning across the. Plaintiffs’ propéties: ~ After-an inspection of

tﬁe‘se; sewer linesrevealed that “slip liriing?™ ’m“a’i’r'"iteti'a"r‘ic“e'évsias;’néédéd' Deféndant North American

P1pe11ne Management (‘NAPM”) began clearrng ‘the: easements of obstructlons 1nclud1ng
vegetatron shrubbery and trees that had grown over the easements since: the sewer lies: Wefe

' installed i in the: early 1980’s Itis also undlsputed that the entire; portlon ‘of the propertres upon

which. NAPM was working, was a fv_vooded; -overgrown: poitioh: of e 'property Withotit,

improvements.
The City hired various contractors:(including the other defendants‘in this action) to perform

services: specific to this effort, such s clearing of sewet edséments, sioke testing, and visual

Page 2 of 6.
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inspectionsiof the lines; construction repaits and remediation of the property after the completion

.of-the project. However; before the: project’s: cOmpletion‘,.P"lai’ﬁﬁff‘s' .ijf'e"’(:’,t’ed‘. to. the woik ‘dnd

demanded all ‘work cease; and Defendants complied. Defendants were, therefore, unable: o

- complete the ‘slip; lining -or post-project remediation of ‘the area; To- date, this work remains

incomp‘lete
Plalntlffs ﬁled their Complamt on September 11 2015 an Amended Complamt on

'December 16; 2015 and a Second-Amended. Complalnt on J anuary 13 2016. The sevei plamtlffs

sued e1ght defendants assertmg causes of actlon for trespass gross neghgence Tuisance; violation -

of’ S C Code. Ann, §16-11:780 for“destruction of archaeologlcal structures;” “takmg,” negligence, -

and ne_ghgenee perse,

Six o*f:'t'he:pl‘ai“_, (if fs.are :‘t’hé:’o?wner“sfof‘re'al pr“operfy'nn @astl'”’eiRoad»:;Pl‘aintiff's; Modesta and
Dav1d Brmkman own the: property and'reside at 154. Castle Road; Plalntlff James Coleman owns

the property and remdes at; 150 Castle Road Plamtlffs Carl and. Karen Foster own ihe property and

:r'e;,s;.‘c;l;esat 142 Castle .Roads and Plaintiff Robert Collins owns the real pr@perty 199%16@ at 156.Castle -

" Road; which. i:s‘f*urfdévei@fséd’,; but:do hot:teside the‘fe.. It is also: uﬁdisputed;fﬁat‘ Plainitiff Pamela.

CONCLUSIONS OF LAW

Summary Judgment iy appropriate “1f thie pleadlngs deposrtlonS, answets ‘fo’

interrogatories; and, admissions on file; together w.i.t_h:tl..i;,e affidavits; if-any; show that there. is no

genuitie issie:as 1o anyertﬁ'ateﬁai fact.and that the moving pmyv;'i's;' entitled tojudgment as-a matter

of, law > Rule 56(c);;SCRCP.  The; paity movmg for summary. judgment bears; the:initial burden

of" pomtmg to the absence ‘of a; genume issue' of material fact Richardson v. State. Record Co

Tne:, 330 S.C. 562, 499 S.E.2d 822 (;Gt‘.-,f.Ap’p. 1998). The burden then shifis to "t_he; IlQl}émQVmgi '

Page 3 of 6
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party to’ respond w1th spemﬁc facts:to show that: thele is artriable:issue of fact. City, of Columbza.
. Town of- Irmo 316 S C. 193 195, 447 S E:2d 855,857 (1994). The Coult nust; View the facts

and inferences therefrom i the hght most favorable to: the non-movmg party: Strother v.

.Lexington. County:Recreation Commzsszon 332 8.C. 54 504 S.E2d 117 (1998)

L. Plamtlff Painela Collinsris: Dlsmlssed A8 a Plamtlff

Pla,intjff Pamela Collins hasfailed to present @v.i.s_i.eng,e,_tfth@'t; she'is.an- owner of record .of the

real property located at'156 Castle Road as alleged in the Plaintiffs’ Second Amended Complaint

or'thaf she otherwise has  legally recognized and'protectable interest in that property.

:Sbiith Carolina e'euft's .‘havez IOng' adhered to »the:zri'edﬁiférhéﬁtf; of stahdmg to institiite. and
1 prosecute a. actlon See, eg., Joytzme Dzstrzb & Amusement v. State 338.8.G; 634; 639 528
| S: E 2d 647 ( 1999) (“Standmg to sue isa fundamental requlrement in 1nst1tutmg an-action:””) 'In .

'as'ses’smgf‘-whethe‘r a-paity s 'stfm‘dmg; ‘théState édh'er'es to .the/fstr-mgent standm‘g‘ test set; forth'm

Lu]an V.. Defenders of Wzldlzfe 504 U 'S. 555 (1992) 1d. The Lujan test requlres the Plamtlff to

t

demonstrate: the followmg

i

dec1sxon

- 1d (cxtmg Lujan 504 U:S: at 559 61)

‘The uncontroverted ev1dence before.the Court: as-to Mrs., Colhns standmg confitms. that

evidence of any other legal interest that-would G,Q.r.;fex'upgn‘hs;ristanc;_iingftofmdihtain suit to recover

‘Page 4 0f 6
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‘for alleged property damage has been presented, Put simply; Mrs: Collins'has failed to establish
- any element of the Lujan test for standing; -Accordingly, Deféndant City of Columbia-is entitled
to judgnent as a mtter of law'as to Plaintiff Pamela Collitis’ claims..

I Plainiffs’ Claims for Violation of 8.C. Code Ann. §16-11-780:are Dismissed:

T their Séconid Amerided Complairit Plaintiffs also seek daniages for'thie City’salleged

“violation of $:€, Code; Amm., §16:11-780. Specifically, Plaintiffs contend that Defendants®

fmai_nienance of the-subject:sewer line ‘di’Stui'bed~'two historic bridge abutments:. |

fPlamtlffs rely for this claimis wholly 1napp11cab1e to, this case: Spemﬁcally, the:Court ﬁnds that'

'-there is no: govemmg preservatlon ‘or conservatron authorlty Wthh recognlzes the alleged‘

archeologlcal structures as elther archeologlcal FESOUTEES: OF hlstorrc structures Addrtlonally,

plain .;reading of S:C. Code ‘Ann; §16- 11780(K)(3) wguldfezseznp;t the parties:in this action:from-

Ay liability underthls statiite. The femainder 6f the conelisions of law: c*em'éi'ﬁeai ifi thie Conit’s

éMay 16 2018 are hereby mcorporated by reference and Deféndant Clty of Columbia‘is. entltled’

J

‘to Judgment as .a. matter of law as to: Plaintiffs? clalms for damages to and destruction. of‘

archaeological structuifes.
Judgment is GRANTED IN'RART.

IT IS FURTHER ORDERED that’ Plalntrff Pamela Collins s, DISMISSED as:a’ party to
“this action.

TT°IS FURTHER ORDERED that Plaintiffs’ 6lai'ms-;fQT violation.of S.C. Code Ann. §16-

11-780:are DISMISSED as to:Defendant Clty of Columbia:

Page:5 0f 6.
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ITISF URTHEK@RDERED that:the-remainder-of D@f@&@é&iﬂ@@"@fCdlymbiﬁ";s. Motion:
forStthiary judgiment i DENIED, |

AND IT.IS:S0 ORDERED.

- JocelynNewman
o - Circuit; Court Judge
May 22,2018 . |
Coluimbia, South Carolina.
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- i’Ri‘jchl“ari‘d;_ Conimon Pleas:’

Case Caption: . Modesta. Brink
| . defendant, etaal
Case Number:  2015CP4005598

imn , plaintiff, etal vs - Weston And.Sampson:Ing ;
Type:  Order/Sumitiary Judgrieit,

S0 Ordered

Jocelyn:Newman.

| Electionically sighed 6h 2018:05:22721:25135,  paigs 7 of 7

. 8655007dOG51024#3SYO - SYI T NOWWNOD -.'.G1NW_HOIB*1';W\Z’I;:l,;.BJ;EZTABWf.siEOZ;?"GBJI:J ATIVOINOHLO3 13

Page 20 of 583



STATE OF SOUTH CAROLINA: - S L JUDGMENT IN A CIVIL CASE
. .COUNTY OF RICHLAND ‘ Lot '
IN THE COURT OF COMMON PLEAS -t %, CASENUMBER:2015-CP-40-05598:

o Weston&SampsonIncet al;

DEFFNDANT(S)

-'c—ﬁra‘ ATIVOINOHLOFT

S— Attorneytfor |:| Plairitiff E] Defcndant or D Sclf Represented thrgant

) DISPOSITION TYPE (CHECK ONE) _ :
|:] JURY. VERDICT ‘This action ¢ame before the colirt fora tridl by, jury: 'The.issues have beé

1€ 10 trial.of hearmg‘before thc couit; The iSsues have been trrcd of heard and‘

[:] Rule 12(b) SCRCP D Rule 4l(a), SCREP: (Vol Nonsurt)
D Othér,
[Z] Rule. 40G); SCRCP |:| Bankruptcy,
|:| Bindi g arbrtratron, subject to rlght tos restore to. conﬁrm vacate “OF: modrfy arbrtratlon award;: EI Other:

~WNd! 9,;.&&81 Aew 810&

ATTORNEYSARE
RULING IN‘THIS'APPEAL.-
TTViS ORDERED.AND. ADJUDGED El Seciattached ordér: (fonnal order to’ follow) E Statement of. Judgmcnt by the Court i

NOTE:

Plamtrffs Motion for Summary Judgment on the: Trespass clarm is DENlEDx There are factual'issues regardmg he’ trespass

owwg’o i--iqm\ﬁl%ioru

| upon completlon of'thez

. ‘construction, of t e‘sewer line: ‘The:p :
' perpeturty for-the mamtenancc of the;sewer line: and temporary easements for purposes of constructmg‘_ the,sewer line: The temporarym ,

“This:order EI ends (X does:not- end the:case: : L S
Additional: Informatron for:the Clerk: o o

INFORMATION FOR THE PUBLIC INDEX A
Complete ‘this section below when the Judgment ffects title to real'or personial property orif any, amount'should be enrolled:. Ifthere: |
{is'nojjudgment.information; indicate “N/A” in-one of the;boxes below: : ) '
Judgment in Fayor of (Llst name(s) - -Judgment Agamst (List name(s) ‘Judgment Amount To be Enrolled
N below) I o below) B i

_Circuit,’CQurt;Judﬂg_ed ' ' Judge Code 2118 L" - Date:

SCRCP Form 4€(10/2011).
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ATIVOINOH 10T

- Foi Clerk of CoiiFt Office Use Only
dayof . 20 . and.a copy‘mailed.first class of placed in
_ 320 _to attoriteys of record or to parties’(when appcaring pro:se) as-follows:

“This jidgmeiit Was entéFed on the 1 appropriate

‘attorney’s:box on this__*__ day of:

~ TATTORNEY(S) FOR THE PLAINTIFF(S)

TATTORNEY(S) FOR THE DEFENDANT(S)

‘Court:Reporter

- ANVIHDIY, -INEO K- 81 ABW 8102 -3’

865500¥JOGHOZHISYO - SYTTdNOWNOD

SERCP Form4C (10/2011),
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Richland Gommion Pleas’

‘Case.Caption:  :Modesta Brinkman: ;;\plaintiffzjfetéa] vs. "Weston:And Sampson Inc ,
| - defendant,ctal. - -
Case:Number::  2015CP4005598

~ ANVAHOIE - W 91:v:81 KB 8102 = A4 ATIVOINOHLOTFTI

OrdeF/Forin 4+

865500y D5 102#ISVD - SYI I NOWNOD

s/.Alison Renee:Lee:

EIgctionically sigiied on 2018:05-18'15:53:45'  page 3 of 3
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.STATE.OF SOUTH CAROLINA-
.€OUNTY. OF RICHLAND:
- IN THE COURT OF COMMON PLEAS

Modesta Brinkman, ef al.

JUDGMENT IN:A CIVIL.CASE

CASE NUMBER:3015.CP-40-05598

_Weston & Sampson, Ine, ctal,

~ PLAINTIFEES)

’ 'DEFENDA‘NT(S)’ ”

| Submitted by:_ " "

Attorney for EI Plamtlff [:] Defendant or D Self Represented itigant

DISPOSITION TYPE (CHECK: ONE)
[:] JURY VERDICT . This: actlon came before ‘the:court for a frial by jury. Thei lssues have beéen tried and:a verdiét. rendered

E] ACTION DISMISSED (C’HE' K'REASON):
E] Rule 43(K),.SCRCP (Settled);. E] Other
E] .ACTION STRICKEN (CHECK ] REASON): [] Rule’ 40()); SERCP; I Bankrupt
: [:] l:l Bmdmg arbltratlon subject:to: nght to.restore to conﬁnn, vacate or: modlfy arbltra

‘NOTE:

gist fo purp ‘
The propriety of utlhzmg the State Archeolog1st as an. expert witness: due to any professmnal OF personal relatlonshlp he.may

"have with the Plaintiff.should be; addressed in‘a motion on hmme before the tiial judge:

der . ends E does not end the case.
for: 4

INFORMAﬂ ION F 0 ":THE PUBLIC INDEX

"'J"'udge;.éode, 2118 ‘Date _ 7/&47/20/,7

SCREP Form 4C (10/2011)



For Clerk of Court Ofﬁce Use. Only

"“ATTORNEY(S) FOR THE PLAINTIEF(S)

SEREP-Form 4€ (10/2011)
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STATE OF'SOUTH CAROLINA,

IN'THE COURT OF COMMON PLEAS
- FIFTH ]UDICIAL CIRCUIT

COUNTY OF - RICHLAND:

:MODESTA BRINKMAN DAVID
“BRINKMAN, ]AMES COLEMAN; GARL,
- FOSTER, KAREN FOSTE ,_~-_ROBERT
COLLINS; PAMELA COLLINS

Plaititiffs;.

vs. Civil Aétion No. 2015-CP-40:55%¢

‘WESTON & SA V PSON IN” : ‘WESTON &

)
)
)
)
)
)
)
)
)
). +
)
)
)
)
)
)
)
)

PIPELINE MANAGEMENT LAYNE
INLINER ANDr ROBERT'HORNER, P:E,

)
)
Defendants. )
TO THE. DEFENDANTS ABOVE NAMED .
YOU ARE, HEREBY SUMMONED and requlred t0: ansSwer . the Complamt herem a copy: of
. which is herewith. served upon you, and to. serve a‘copy of your Answer to this Complamt upon the
‘subseriber, at the- address shown below, withiii’ thu'ty (3 O) days after servxce hereof exclusive of the day
of such service, and if you fa11 to.answerithe Complaifit, Judgrnent by default W1II be rendered agamst

yiou for the relief demanded in the Complaint;

Columibia; South Carolina

o : B AI{QJ;n_ eys: for the Plamtlf_fs -
Dated: January:11; 2015 | | |
‘ ' ]ohn Adams Hodge:

SC:Bar 2456

| .Geoffrey K. Chambers
411 Walnut Street #10646
Green Cove Springs, FI, 32043-3443
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STATE.OF § OUTH CAROLINA,
_COUNTY.OF. . RICHLAND
' 'MODESTA BRINKMAN ; DAVID:

~ FOSTER; CARL FOSTER, ROBERT

| EINLINER LLC AND ROB'ERT HORNER P .E:

IN THE GOURT OF COMMO!
.. FIFTHJUDICIAL CIRCUJ

BRINKMAN, JAMES COLEMAN; KAREN.

COLLINS -AND: PAMELA COLLINS:
Plafiitiffs,

Givil Action Nos 2015-CP-40-5598

'SECOND AMENDED COMPLAINT

‘ Defendants

’ ~'The Plalntlff above _named complalmng of the Defendant herein, would lespectfully show :
_ -unto this.-Honorable Gourt:

L. 'Thé Plaintiffs David and Modesta Brinkman:areresidents of Richland County and reside at

154 _cas"aé,_Raa@;c;aitiﬁiBia, Soift?h.gc'-arolina.

2. The P]amtlffs Carl and Karen Foster are reSIdents of Richland County and re31de at 142 '

Castle Road in Columbla, South Carohna

3: «T.Eh:eff.l,?lai.\r_l_tiiff‘ James Coleman. is a resident of Richiand County ‘and resides at' 150 Castle

Road in Coliimbia, South Catolina,

4. The Plaintiffs'Robert-and Pam Collins areresidents of Richland County:and are the owners

' of property located.at 156-Castle-Road in Columbia, South Carolina.
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The Defendant €ity-of Columbia is a political subdivision of the:State:of South Carolina and

islocated in Richland ounty: =~ T O

The Defendant Layne Tnliner, L€ (Layné) is/a corporation headquartered'in the State of
Texasiand is:a contractor doing business in Richland County; South:Carolina..

. North Amierican Pipéline Management, fnc. (NAPM) is a corporation headquartered in the
State of ‘Georgia. NAPM holds a South, Carolina General Contractors: License. and- has an
agent-for service in Lexington County, South Carolina. Through, information and belief,

. NARM i$ doirig business in the State of South Carolina, Coutity:of Richland.

" The Defendant: Weston & Sampson,.[né. is 4 borporatiof ‘i'i"égiét'et%‘ed ifi Massachisétts and
mamtams offices. and conducts B‘ﬁsi'ﬁeéé, in Richland Coiinty, South Carolina. Weston &
Sampson, In. s Tiot. registered Witl the South Carolina Secretary of State; Upon
Information and belief, Weston & Sampson Engineers, Inc. Weston: & Sampson CMR Inc.
afid, Westoii & Saiiipson Seivices, Ig. are. stbsidiaties of Weston &Sé“r"ﬁpﬁah,_ Itie. and are
 used ‘iﬁt’éﬁc‘h'aﬁjg'éaﬁly with Weston & Sampson Inc: They aréall in. th’é,:"liﬁé:6fiB'Li’§i"r'1és’s?- of
. designing, constructing, and ‘mairitaining 'fritiﬁi‘Cipai, wastewater treatment Systems:
Hereinafter, the. Weston & Sampson enfities are referred to collectlvely as Weston &

.Sampson.

‘On information and belief, Robert Horner, P:E is a resident of Gharleston County, South
Carolina: The Defendant: Horner ‘is; an employee: of Defendant Weston & Sampson. ‘The

Defendant Horriér is béing:sued injhis:individual and;professional-capacity. .
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10, For the:purpose of this-action, Defendant or Defendants refers to thejparty 6t paties, thei

agents, successors, and dssigns.

THEFACTS AND.LEGAL PRINCIPLES UNDERLYING THIS ACTION.

1L The Plaintiffs (Brinkman; Foster; Coleman; and Collins; hereinafter collectively referred to

aé thie Plaintiffs) :own residential properfy along Castle. Road in thé City of Colunibiz and

Richlatid County, South Carolifia -

12. - 'The: Deféiidant! ity of Coliimbia has-a 15-foct wide easeinent: across the Plaintiffs”

propeties for the purposé of raintaining & sewer line. -
13, The-City of Coliimbia's sewer line easement does.iiot state that the easement 1§ for ithe:
' purposes of buildingaroad:,
4. The DefenidantsHorner aid Weston & Sanipson recotiitniended to the City of: Cofumbia the
‘buildiig of & road. across Plaifitiffs' propérties. This rééoifﬁrﬁé'n*dati'ﬁ'n wand proposed
contract s articulated in a Memo dated November 72014, :
15, The Defendant City'of Columbia contracted with the Defendant Layne to enter the landsof
the Plaintiffs for. the: purpose of building:a: paved access'road and.inspecting and repairing
 the-City's sewer linewacross'the Plaintiffs' propeties:

16: The D efendant01wofColumbxa did not:obtain an easemerit from the Plaintiffs regarding

the building of a road across:their properties:,
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17.  The Defendants Layne, City of Columbia, and 'Nb'fthlArher’iCan."PipeIihe» Management built a

road through the back yards of the Plaintiffé' resideritial properties.on or abdutFebriary

ol . . ey

10,2015; -
18:  'The:road built through the Plairtiffs' back yards.éxceeded both the dimetisions:and scope

of the Defendant City of Columbia’s easemeiit forsewer line miaifitehance.

19, There existed two bridge abutmerits ottside of thé City of Columbials séwer easement:
These bridge abutments were the-oldest existing structures in. the Midlands. ‘The bridge
abutments were built by John Comptyin the 1700s:and were madeof carved, rock

20, ‘The City of Columbia's contract to build.the road through the Plaintiffs’ back yards

‘incentivizing the removal of rockstictiirés-sich-as the bridge-abutments,

21 Thé éxistence of the two. historicbridge abutments were matters‘of public kiiowledge that
“could have been gasily ascertained from public and private historic and cultural resource
sources.

22.. Employees working for the Defendanits:Layne-and North American Pipeline Management

Cornipany were told about the histori¢ bridge abutments by thePlaintiff James Goleman,

23.  The Defefidatit Citj- of Columbia; the-Defendant Layne; and the Defendant Northr American
Pipeline: Management' Company willfully and wantonly destroyed the: historic bridge

-abutmenifs:
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24.  Since February’ 10; 2015, the slope theif ‘was created ,by?‘ the Defénﬁan‘fS”‘é‘CﬁOnsz .and

omissions has resulted in: s01l erosion;. s]umpmg, and fallure of: the: slope and road created

by the Defendants These otclfrerces are Ongoing: and contmue through=-‘;thls day

For:a First Cause of Action
Trespass:

25, ThePlaintiffs reallege.arid reincorporate the allegations set forth i paragraphs 1 thirough

23:as ifsetforth verbafim.

-26.  The Defendaiits Gity of Colutnbia,, Layne, and. North Afiierican Pipelifie Managemernt:did.
not:have a right torbe outside of the 15:foot easement and did ot have tiie rightto be on.
the easement for purposes other than maintaining the sewer line; such as building a road:

-

27. The Defendants: Clty of Columbla Layne and North American: Plpehne Management‘:

forcefully‘entered; the area out51de of the easement with, heavy’ equlpment

28. The D’e,f_en,@;‘ants Eity' of Columbia, Layne, :in'd_ North' American Pipeline Management

intended to be on property-outside of the sewer maintenance easement and intended to,

exceed the seope of the-easemenit.

29.  The Defendants City of Columbid, Layne; and North Americari Pipeline Management
caused damage on.the Plaintiffs" property by removing vegetation; trees; and:soil in such-a:

manner as to cause slope: instability and: erosion problems; created a-road, created ‘a cut
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30.

31.

32

33

34

- and drove:stakes into the ground for asilt fénce.

bank; created a debris field of dirt and vegetation, destroyed historic bridge abutments;

GirossNegligenice

The.Plaiiitiffs reallége and réincorporate the dllegations set forth in paragraphs 1 thibﬁgh,

- 28as if set forth verbatim. -
‘The Déféndant City.of Coltimbia, the Defendant Weston & Saiipson, and thé:Deferdanit
Hornerhavea duty to keep the scopeé of projectswithin the property rights.and property

* ‘boundaries of easements-granted to the City: The boundaries of the:easements granted'to

the City‘are matters:of publicrecord.

The DefendantCltyof Columbia, the Defendant Weston & Sampson, and the Defendant

Horrier knew or:should have known that the:road exceeded the:size:and scope of the

 easerierit held by the City of Columbia.

The Defendants City of Columbia, Weston & Sampson, and Horner willfully and wantorily

- breachied the: aforementioned duty by failing to desigh. or' neégligeritly desighing and

biiilditig 4 toad through the Plaintiffs' backyards.

The Defendants City of Columbia’s; Weston & Sa_mgsq.n:"s;,anfclk._ligm&ér’s‘ failure'to design or

: neghgent projéct desigh, Which exceéds the size and scopeféf’_prdpé’r’tly«right's; granted to .
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35

36

38
39
40,

41,

the City of Columbia, s the. cause and proxiimate cause of damage to the Plaintiffs’

properties.

Thié Plititiffs were damaged by the Defendarnits’ designing and building & road. through

'Gi"’d'Sé:Nég’ligénEé

The Plaintiffs reallege and reincorporate the allegations set forthin paragraphs 1through

34:as if set forth-verbatim. -

“The: Defendants City.of Columbla Weston & Sampson Layne and North American P1pehne§
“Management have a duty to, obtam thé ) proper permlts pI‘lOI‘ to commencmg constructlon:
- .aetivities.
In order to build a Foad :through afloodplain and a.bridge -across a-stréam, and to. fill a

‘wetland, permitsare requited froni stateand federal environmiental agencies.

Oh‘informatioratid belief;ifi 6rder to build a foad, @ pefriit is:also requiréd fror Richlatid

County anid-theé City 6f Columbia.

i the peimitting process for most of these ageicies, identification of property rights afid

identificatioh ofarchaeological Structiiresis areqiirement.

- The Defendants City of Columbia, Weston &-Sampson, Layne, and North:American Plpehne
Manhagement: wﬂ]fully and- wantonly breached. thé.duty to. obtam propér permits: priot to.

building a'road, b.u,i_lgiing a bridge, and filling a wetland:
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44

45:

The Defendants’ breach of duty was thi¢ caiise and. proximiate. caise of damage: to the.

 Plaintiffs' properties:and destriction of archaeological striictures;

The willful and waiiton actions of the Deferidants caused property dammage and injuty to

the Plaintiffs which hiave resulted in the destruction of rare archaeological structures; loss

‘of 56il, adverse:impact torthe stability of the slope of the Plaintiffs’ land, loss of access to

 theirproperty; changein topographiclayout of their-property; loss of trees and vegetation, |

destruction: of low lying areas‘that are presumed t6.be wetlands, side: casting.of soil from

theé Plaintiffs“property iﬁtd"thé‘iﬂb‘éﬁ.‘_‘pl'ﬁi"r‘lidf'itjhé;-'”vBiﬁﬁ:id River; and loss:of property value:

The actions of the: Defendants have opened up the;lands. of thé Plaintiffs and provided
Aécess to-tréspassers, thus adversely affecting the Plaintiffs' use and enjoyment of their
property..

For & 'Fourth Causé of Action

-

Nuisarice:
The Plaintiffs reallege and:reincorporate the allegations set forth.in patagraphs 1 thiough -

’

43 as if set:forth verbatim

and enjoyment of their property:
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47.

. 148.' ‘

50.

52.

ForaTifth Cause of Action.

. - Destruction of Arcl

The Plaintiffs reallege and reincorporate the allegations set forth'in paragraphs1 through

52:as-if:set forth verbatim.

The Defendants. City. of Coluiibia, Layne, and National Pipeline Management .kQQWf.Qg]Y‘

- efitéted iiponthe lands of atiother.

The Defendants City of Columbia, Layne, and National Pipeline Management removed aid

déstroyed the two bridge abutrients-for: Compty's firstbridges over the Broad River.
- Pursuant to Section .16:11:780(1); the Defendants are. liable to the Plainiiffs for the
‘destriiction of the -two bridge abutments for thé greater of the archeological valiie;

- tonimercial value, or cost of réstoration, plus-attorneys' fees.

Eorasisth Cause ofAction .

v Taklng! | . o . | ¢

1

‘The Plairitiffs reallege and reincorporate the allegations, set forth in paragraphs 1 through

49 as if set forth vérbatim.

‘The City of Colunibia, by and through its independerit.contractors, created'a road through.

the backyards of residents on Castle Road, including the Plaintiffs' properties.

‘The City of Columbia's road is wider. than the 15-foot easement, and creation of a road

exceeds the seope of the easement..
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54 The destruction of slope dbove the road and the debris fiéeld below ‘the road are also

outside of the City of Columbia’s easement:

55.  The City of ‘Columbia’s road has created an unstable slope, furthier threatening and

~ .

| devaluing property-and'structures outside of thie City of Columbia's:1 5footeasement

56, The City of Coliimbia'seasement did not él"iow‘f’b“rftifébﬁ‘i‘i‘d’ing@fa‘ foad.

57.  The Défendants' actions and omissions ¢aused the destriction to the twe Very; iinportant

- and oldest staniding structivesin the-Midlarids of South Garolina that date from thie:1700s:

58.  The City of Coluimbia's road, the Tesulting slope instability, arid the: debris field. have
devaluied the Plaintiffs’ properties, taken. the use and enjoyment of their properties, and
made:it harder for the Plaintiffs to-aceess part of their '_p.rié peitiesand theiriver,

59.  The.dctions of the Deferidants in placing:fill in the flood ‘plain-and ifi suspected wetlands:
‘Tave adversely increased the risk of property damage and erosion from flooding’ of the

Broad River:

60, ‘The City'of Columbia difl not obtain the easement necessary for the activities thatoccarred

with the building of this Toad: .'

16;51,;:; ' The City of Colu n.i;big;,-bif» an_difhrg,ggh,. the aforementioned actions and omissions, andthe
actsand: om1ss1onsof1ts contractors engmeers arid-agents, have:appropriated‘the. o
'Elaizitifﬁs’ property; resulting in.Va.It_.ailgi,né;gfngttions ofthelrpmpertles withoutjust
:éafnj”p”,’éﬁsa'ti*an,~ whichis prohibited by the South Caroliiia Coiistitution.and the'Us.

Constitution.
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62.
63.

65..

66..

67.

stit‘ip’fe'j:tﬁf “easément:..: E

.
- Fora Seventh Cause.of Action.

o | Takingll, . ... s

‘The Plaintiffs reallege aiid reincorporate the-dllégations set forthiin paragraphs I through

60 4 if'setforth verbatim,

The City-of Coliimbia, by and through its independent contractors, created:a road through

| the backyards of residents on;.éajs'tl‘c.,R;q;a_&;ijnjcil;g;ciiiir;gjthef Plaintiffs"properties.

'No-easement:éxists thatallows for the biiilding of the road thirough the Plaintiffs!

’;pr"cjﬁfé‘fﬁ‘ée -

' ‘The s]ope stablllty isstuies: created by bulldmg the road destructlon of slope above: the road )

vand the debrls ﬁeld below the road are: also outSIde of the C1ty of Columbla s easement afid

The Clty of Columbla S, road has created ar‘l&u,r;,st’_a}gi“e;glgge;;,f_i;,,@r;t;her threateningdtid -

Adevalulng property and structures |

There is:1o éasenient allowmg for the destructlon of two very, lmportant ‘and oldest .
' standlng structures’in the Midlands of’ South Carohna that date from the 1700s

, ,;Des.t:ruc;ti10n,g_fftk.l‘.eS,e..rsutrejc:.:tur;:@s;;e.zseéec_iei@:-th‘éascofp‘eOfv‘an-y-neXls,tmg,,;easement: ‘

The Gity of Golumbia's road;plus resulting slope instability; and debris field have devalued
the Plaintiffs“properfies, taken the use'and enjoyment of the propértiés, and made it

‘harder-for the Plaifitifféto access part of theéir properties and the river.
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- 69.

72

73:

The actionsof thie Defendants’in placing fill in'the flood plain and'in suspected wetlands
has adversely increased the risk of property damage and erosion from flooding of the

Broad River.

X

 The Gity of Columbia:did nof obtain the easement necessary for the activities that occurred

- with thebuilding of this road:

- The City of Columbia, by and through the afforéméniiﬁned actions and. omissions; has

appropriated the Plaintiffs' property that has resulted in.a taking ‘of portions of their

‘properties-withoutijust compensation, whicl-violatesthé-takings:and due process clauses

of the 5th.aiid T4th Airiendnients of the United States Constitution.
Foran Eighth Cause of Action

Negligence Per Se

- The Defeéndants should: have :and were: tequired to obfain various permits prior to-

construction of a road.

Upon information and belief,no permits from Richland €ounty and from state and-federal

environmental, agencies were dbtained by any of the Defendants prior fo -commencing

construetion.on theroad.

Permiits require, the identification of easerients and idenfification of culturally and

archeologically important Structures;
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75

76:

78

79.

se.,

Had, the '_DEf-eﬁdéf;ts obtainied necessary perrits from: state and. federal. gnyjigqg_,rgentéiﬂ
agericies; the lack of necessary. easemerits and existencerof the Coimpty Bridge Abdtments

would haveior shétild have:beeh identified in the pérmitting process.

,,,,,

Fiilure:to apply for necessary pefmiits prior tosconstruction of the road was:the cauise, the

proximate cause, is directly reldted to,-and resulted ifi darmage to the Plaintiffs-and to the

archeological and ciiltural resourees on the building'site.

Failure:to apply:f6t and obtaiti fiecessary petHiits; prior to:construction is megligence-per.

Forari Ninth Causeof Action

:N_sgli‘ggnée

The Defendants Horner and Weston and Sampson have a duty tosupervise iid check the

‘work of unlicensed employees,

 Upon. information .and. belief an employee who ot licensed @s a professional engifieer

recommiended building the road across private property withu clieckiiig:or secirig an

gajsg_mgp;ti without obtdining: permits -and ‘without gevtechiiical engineering studies.and
remedies. Defendants:allowed:thiis, Fecommendation -;an'd“’ftsl'l‘bw-np work to ‘proceed with.
both “Deferidant Horher and Defendant Weston and Sampson mnamed on the

recommendation;

14
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81. Déféndahrs Horrier and Weston & Sampson breached. the duty of care and duty to
_superv1se when they allowed ‘an employee to send :an ema11 and memo to the Defendant
City. of Columbla recommendlng the building of the road This duty was further breached |
when the gmp.lgyg@ continued to work with-other defendarits to fa‘cilitété»ﬁfﬁilaiﬁg‘f'the-‘fdéd-
yvitihoutmeeesszlry easernentsf_or';eng_ineer-in;gj:v,vit-)r"l{-»7 |

82, 'The Defendant’s breach of duty was the proximate cause and the caiise of.damage to the-

Plaintiffs. Plaintiffs were damaged by foad biiilt across their property that exceeded the
scope of anyexisting easement, Plaintiffswere further damaged because of slope stability
issues on their property; Toss of use of ';p.ir.op,.ert;y;' defacing the ilazid,scape and the

destruction:of archeological resources:

WHEREFORE; the iElai_’rlE_i-f'fs«préy?thatith‘i‘s’ Court:
(1) Issue itsjudgment that the Defendants areliable to the Pldintiffs in that:

(a) The Defendants' actionsi were willful; w‘aﬁ'tf'er,f knowing, ;_'i‘f-itéfi'éi6f1?;‘il!:Aﬁ‘i:;f"g'ligér‘it5 and
‘grossly negligent.
‘(b) The Deferidaiits are liable to the, Plaintiffs:for their dainages, including both actual and
punitivé damages.

(€) Award the: Plaintiffs the costs and atforneys’ fees for bringing this action as allowed by

(@) Graiit such dther relief as may be jiist, proper, and appropriate:
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Respectfully:Submitted:

JOHN ADAMS HODGE & ASSOCIATES, LLC:

'John Adamig Hodge
Box25553 ‘
Columbia, S€29224
(803) 386

1504

$:G-Bar'2540

, 411VVdnutSUeet#10646
‘Green Cove Sprmgs FL. 32043 3443
(864)508:0899
bGeoffrev@CPERLGroun com:

fs C.B4r 78415 .
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| Moﬁoﬁa%ov%Smﬁniai;)iljvJ‘.udg,iﬁént:

| -Affidavit.sf Shainon Herford

Judgment:

orandum in Support'of Mofion fof Summary

Page 42 of 583



STATE OF SOUTH CAROLINA o
L IN THE COURT'OF. COMMON PLEAS

COUNTY OF RICHLAND

MODESTA BRINKMAN, DAVID Civil Agtion No. 2015-GP40:5598

BRINKMAN, JAMES COLEMAN, GARL
FOSTER, KAREN FOSTER, ROBERT
COLLINS, PAMELA COLLINS, | o
- _DEFENDANT NORTH AMERICAN
PIPELINE MANAGEMENT S NOTICE:
OF MOTION AND MOTION FOR
SUMMARY JUDGMENT AS/TO
PLAINTIFFS’ ARCHAEOLOGY
CLAIMS

Plaintiffs,

V8.

'WEST.N & SAMPSON »ENGINEERS

.PlPELINE MANAGEM ENT AND{'
" LAYNE INLINER,

o s S e Rl il W i R i St e,

'Dfefféri‘dgmfs;

TO: .JOHNAADAMS HODGE,‘A_ESQUIRE AND. GEOFFREY K. CHAMBERS ESQU]RE

p co A *ARL FOSTER; KAREN FOSTER; ROBERT COLLINS: AND:
- ,..PAMELA COLLINSF:'

“YOU WILL, PLEASE TAKE-NOTICE:that: ten (10y days aftéi the : service: of this Notice.

-upon;-you«,or as:-«_so:on 'there_after‘-"as counsel may-be heard, the undersigned.attorneys:for Defendant

North Amel“iﬁcan P'ipvelin,ei Management: (“Defendant”) will, move ;b‘efo,lje; the ‘-p,rg:s‘iding‘aJ,,ud‘cre of

Earolina: Rules ‘of 'QIM!J., Prroc.cdurc granting: Defendarit s_u.mm,ar.y. J.ud,glnellt as 't Plaintiffs

‘Modesta Brinkinai, David Brinkinan, Jares c,o‘lémaaiz Karen Fostei; Cail Esster; Robeit.Colliiis
and: Pamela Collins? (collective:**Plaintiffs?) claims.for destruction: ofrarchaeological structures
pursuant-fo 8.€; Code Ann. § 16:11-780(1) (Supp: 2017) against- Defendant on the-grounds: that
there is'no-genuing issue as o any'material fact and Defendantis entitled to judgment as a matter

of law:

INTIFFS: MODESTA BRINKMAN, DAVID BRlNKM“.N? :

86550074OGLOTHISYD - SV NOWNOD ~ ANVTHOI Wy 85612 idy 8107314 ATIVOINGNEDITS
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Specifically,, Defendant asseits there exists no genuing issue of material fact and it is
;e‘ﬁtitiéd" to fj;id’gjr1n~éﬁt. a5 a matter oF AW becdiise: 1) Defendarit did hot w’i_ll'fﬁ_lly? l{ﬁ_ow_iﬁgily oF
maliciously énter Plaintiffs” plopelty(les) for the:.solé purpose of - dlscovcung, uﬁcoveung,:
movm>g, ‘removing or attemptlng 10 remove an alcheologlcal lesomce and’ 2) -to date, ‘the:

archeological resource/archagological structure(s) at issue have: not been designated as historic

by aiiy applicable:and/or goveriiing preseivation @id/or consetvation authotity(ies).

Defendant’s Motion. is based upon ‘the pleadings, -discovery; affidavits, exhibits,

deposition téanisciipts, aiid otheit adiiissible; evideiice: as wiell 4 the. applicable South Caioling
Rules. of Civil Procedure, commen :and statutory law- of the State: of South. Cardlina and any-

Meimorandum in Suppert that may ‘be presented prior 'to or at the- time .of any: heating on'the

matter.

‘McANGUS GOUDELOCK & COURIE; L.L:C.

" s/R. Tuppett Bomeau I“ :

Ry Trlppett Boineau; 11T St :BarNo 73769
. Heath'M. Stewart, lI1'SC BaiN: 7¢
Post Office Box. 12519; CGapitol Statlon ,
Meridian, 1320 Main Sreet, 10" Floor: (29201)
;Columbla South Carolina’ 292]] 2519
(803) 779 :2300.
. -trippett. bomeau(a)mgclaw coim

Theath. stewart(a)mgclaw com

ATT@RNEYS FOR. DEFE
AMERICAN PIPELINE: MANAGEMENT

April 27,2018 :
Columbla, Saiith Carofina

‘NDANT NORTH‘

8655007DSHOZAASYD - SYT T NOWAOD ~ONVIHOIY - 1Y 856122 dy 8102 ~/aT 14 ATIYOINOYLOT 1S
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~ EXHIBIT

A

IN THE COURT OF COMMON PLEAS

)
)
5
)
)
)I
)‘
)
)
)
)
)
)
)
)
)
)
),

v e 5
C) y Y

STATE OF SOUTH CAROLINA

 COUNTY OF RICHLAND

MODESTA BRINKMAN, DAVID: - civil Action' No. 2015-CP-40-5598, -
BRINKMAN, JAMES COLEMAN, CARL
FOSTER; KAREN FOSTER, ROBERT

COLLINS PAMELA COLLINS

AFFIDAVIT OF SHANNON HERFORD
Plaintiffs; I ' ,

Vs:

WESTON & SAMPSON; INC:; WESTON
& SAMPSON EN( ¢, .
WESTON. & SAN
JINC., WESTON & SAMPS(
ING., CITY OF COLUMBIA, SOUTH

'CAROLINA,NORTH AMERICAN
PIPELINE MANAGEMENT, LAYNE
:INLINER AND ROBERT HOMER, PE;

Defendants

PERSON”:*‘;‘LY APPEARED BEFORE ME the undersngned Shannon Herford wh07

- SYT1d NOWINOD-ANYAHOIY ~INV:85'6 L2 idy-g10z- a1l 4 ATIVOINT

after bemg duly sworn, deposes and states:
. I'am: cuxrently an employee of North Amencan Pxpelme Management. and,

wotked on the pl’Q]eCt which:is the subject-of: thls Iawsmt

9655007 dOSHOZHISY "

2 Atino’ pomt ‘was | or anyone from North American Plpehne Management |
aware. of there bemg any:l hJstoncal su'uctures on’ the property m question:, i
3. 1 have never; seen‘any: documentatlon of any hlstoncal bndge abutments on the
- property in question and perfoimed Gur- work w1thouj any knowledge: of the afea: being
designated-as historical, |
4. 1, nor anyorie from Noith-American Pipeline Management hever inténtionally,

milicioiisly, or reckléssly destroyed any _li_'i,,_stq;i_ggg;_g_gructure.
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5. L, hor diyore from North American Pipeline Management; ever-moved ‘to
. displace knowingly or. with malicious iatent aifly focks. which: are alleged to have"beéﬁ
histoical. |
6. I, nor. anyone- ﬁom’N‘dfthf ‘American Pipeline. ‘Managéiﬁe’ﬁt; éi‘/éxﬂén“téfed the:
. property. of; the: Plaintiffs: for the purpose-of fioving or destroymg or defacmg any hlstoncal
figures.or historical landmarks or archeologlcal resources. | '
7. Tothis fdét*q,_;\l;héve.’r‘x’"dt‘_b‘ééh!iriade“ awaré of any designation of any part of the

' Plaintiffs” propeity:as being istorical and/or archeologically significant in nature.

8655001dD5H0Z#ISYD SV Td NOWNOS - ANYIHDIY

 FURTHER, AFFIANT SAYETH NAUGHT,

Shannon Hertérd\ -

SWORN TO AND SUBSCRIBED BEFORE'ME

Notary'Pubhc for South Carohna

_ My.@pmﬂnssxc)nﬁ)gplf,es: A’?n\ ‘7)"2021’?
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STATE OF SOUTH.CAROLINA

MODESTA BRINKMAN, DAVID!

- BRINKMAN, JAMES COLEMAN, CARL.

FOSTER, KAREN FOSTER, ROBERT
COLLINS; PAMELA COLLINS,

VVSL-.“

'WESTON & SAM}X)SON‘ENGINEERS

‘ ;LAYNE INLINER;?

Defendants.

Rt R S

R N Rl 8 R W UGN R AW/ N e

IN'THE COURT OF COMMON PLEAS
CGivil Action N6. 2015-CP-40-5598

DEFENDAN_T NORTH AMERI"’ AN

 MOTION FOR SUMMARYW o
JUDGMENT AS TO PLAINTIEES?
ARCHAEOLOGY CLAIMS.

Pursuant to tlié.;é;ppliqa,bl’e South Carolina‘Rules of €ivil Procedure.and for the:reasons set

 forth heréin, Deferdant North Amierican Pipeline Matagenient (“Defendant™ or “NAPM®), by

?afid"?‘"ﬂi‘r“ough‘i‘té un‘de"rsii"gned‘ counsel, suBmits ‘this M"em‘orandum'?ih ‘Support of iits Motion for

| Summary Judgment as to Plaintiffs Modesta Brmkman Dav1d' Brinknian, James Coleman Carl

vaoster Karen: Foster; Robert Collins and. PamelaxColhns (collectlvely “Plamtlffs ): archaeology

| f.(Supp 2017):

STATEMENT OF FACTS.

This:teal propeity dispute atises out of alleged damage to Plaintiffs’ properties resulfing

from a City of Coliimbia. construction project to. evaluate and:fepaii the ‘West. Columibia Basin

-

Sanitary Sewet Syste.
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In 20‘O7L'Plaintiff Dayid Brinkman discovered some: lafr':gérr‘&ék .arfaﬁg"em”ents ‘which; he

believes. to have .been old ‘bridge. abutments, on_his propertyl located: at 154 Castle Road;

Columbra South Carohna In order fo gather more: mformatlon Mt. Biinkmin contacted Dr.
Jonathan Teader, Soiith, Carolina’s State Arshaeologist, fo come: and _1,1_1§pe,et the: rocks. .

‘Theeéafter; Mr. Brinkman and Dr; Leader continued. to: keep 4n coritact 6ii- a ptofessional and. .

social ‘basis, ‘including; through theit féspective: membershlps ‘of the ‘Columbia, chapter of the:
Esgp‘l'ére‘f"“s"c“lﬁtf a

-~

considered ot hstlng o the Natlonal Reglstry, the : South Carglina Archlves and: Hlstory Center
declined. the: request stating, in. short, “that -a great deal ot tesearch and archaeologlcal
j 1nvest1gat10n and assessment w111 be. necessary (Letter tor Dav1d Brlnkman from, State:
Hlstonc Preservat1on Office, May 30 2008)(Exhlb1t “A”) ‘More spec1ﬁcally, the:State Histotic!

Preservation Ofﬁé.e »que‘stldned% “hethet: t,h,ersc;: ¥4 :sufﬁqxentr;,amountse-of ‘phystcal,:,r,emal.ns from

the ferty and bndges1te toconvey in any tangible Wa'.y;ﬂi;e history:of this a¥ea,of the rive before,
during ‘and immediately: following, fhe Civil War* despite an “gbundance of documentary
material” ctompiiljedrandésgbmiﬁeﬁ;'by‘Mr.a Brinkman. (Id): | |
In or around ,20'1"2‘,;_. The City of Coltimbia (“the City™) begana ‘;c:onétmdtibn ,ptgj:t?ict to
& Sarnpson Engineers; Inc: (“Westin and Sampscn":’)‘ t6 :pro;v,_xde: c.e.rtam services ont'the project
mcludmgreVIewlng CETV footage of the sewer lines and helping; identify manholes requiring
tepair. ‘The Cify also coritracted with Layne Inlinet serve as the contractor forthe project.
Layn€ Inlmer ifi. o, encraged NAPM fo a831st with, the. work -In order to access several

manholes located along ] Plamtlffs propert1es NAPM: needed t6 create wccess ;along the City’s
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sewer line éasérierit. Plaiitiffs allege thiat the creation of this meansofaccess ‘to repair-thesewer
linedisturbed and/or -ii;@rstr,oyetl'the rock arrangements found by M. Brirkman, |

‘Plaintiffs conteiid NAPM and Layne Inlines, at ad upoi the 1ecommendatxon of Weston
and -Sampson, builf a “road”" across tﬁ}e;if;r“i'pirﬁp‘ertii:e;s that ?.c?,(@@éfdéd the 'scope gnd,'pmposezofi.theé -
City’s se‘\yer line eusement-.r fPl'ai‘ntifffs. further -allege: that .some of ‘thlélrj -pfr}o_péfl‘ti'efsi contained, B
| érclraéﬁl"o gi‘éﬁl"'smcurrésrthat v‘ve’ré "desrfoyé'd by the construction ofthJs road;

As-aresult; Plamtlffs ﬁled suit agamst Weston a.nd Sampson the C1ty, NAPM and Layne- .
':Inlmer alleglng ‘VATIOUS Calises’ of act1on mcludmg. ‘ofie. for the destructron of. archaeolog1cal

structures pursuant to S_C‘ Code Ann '§ 16-11-780(D):

‘However, desplte-: Plaiiitiffs’ all‘egauons tor the Coritiry, | NAPM ;Wasfa never aware of any
' hrstoncal structures has never: seen any documentatron of any- hlstorrcal structures and began 1ts
; -wo1k wrthout ‘any’ knowledge of the ‘area. in questlon havmg a. hlstorlcal desrgnauon (Afﬁdawt 4

- af Shannon Herford ‘1[11 2 3 7)(“Xhlbltl “B”) Further NAPM nerther 1ntent10nally, mahcmusly

or recklessly destroyed any hlstorlcal structure ToF d1d NAPM ever knowmgly or mahc1ously

o 'move ‘or _‘dls‘p’lac‘ef any ir‘o‘eks if'all"ege"dly 'part of: a ‘h1'stor1’cal s_tjructu,re;_f ({d.-at 19 .4-5): Fmally,

NAPM did not enter Plamtrffs property(xes) for the purpose of. destroymg ot defacmg any
hlstorlcal oF archaeologlcal tesource, (Id atﬁ[ 6)
: "AS'» IQi,§@ES§§Q 1rnore.fftilly; ?belové_/,;f.NAPM "ass'erts.' lt—if; 1s ‘.’e_’r‘itltlzefdi f(f))‘ Judgment dsd ‘r‘riéitte‘r; of

Ja*w as NAPM d1d 1ot enter Plamtrffs prope’_wf‘;(les) for the sole purpose of; movmg or removmg

an; archeologlcal resource: and ‘thes archeologlcal resource/archaeolog1cal structure(s) atiissiie have o

E]

" not been designated as Historic.

Tt is important,fo note that'this “road” was a temporary- dirt: access. way- aiid fiot.an éstablished,
paved public road-as Plaintiffs contend. ‘
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Rule:56(c) ‘jqf:ihg S Olé_ﬂ(_l_ Carolina Rules of 'Givil.iProcedUIe fprovi"dés_', that ;éiit'r'i;eli'l courtmay
, grant a fGtioH for sumimaty judginent. °‘fif':the{_p;1ea"c1in‘fg§, depasitions, answets to inferrogatories
“and admissions:on file;: togetherwith the affidavits, if aan;' show that there-isi.no, genuing is§ue-45
to any rr?aterlal factand that ‘the noving, party s entltled to Judgment as a matfer of law?”
S CR.CivB.56(¢). Tn defermining wheher anytriable issues of fact exist, the Gourt must view

“the evidence and all reasonable inferencésithat iy be drawn‘from the evidence in the light most,

favorable to the non-moving party: BrockBankv. Best Capifal Corp;,341 S,C, 372,534 8.C:2d.

688 (2000).

In order: to resist. a:motion for summary jﬁdg_rﬁ'éntz thé noR:HOViAg: party miust come:
forward, with specific. facts showing genuing ‘issues necessitating trial. - NationsBank v, Scott
Farm; 320 scz99 302 (1995). When a'plaintiff is faced with a defendarit’s rribtibh for

‘summary Judgment that is supported by ev1dence the: plalntlff cannot defeat the motion. by:

relymg on the allegatlons ‘of his Complamt but must d1sclose the: facts he 1ntends 'to: relyz on by'
affidavit ot the:pract. Shipe v: Serle, 315, 8.C. 510, 516 (_’_'1_:,9,,94)‘: A QQQL@.LQ&@I-}?’ist‘af@msc.n't%@s to:

the ultimate issue in a case is not; sufficient to create a genuine, issue of fact for. purposes of

_resistingzsummarr‘y'ijhagmeﬁtz Id. at:516-517. “The: trial. cotirt:should grant summary Jjudgment |
agamst a,party who fails:to make: a, showing sufficient to estabhsh the existence of an essentlal
element of the party s case.™ Fender and Latham, Inc V. F st Unzon Nat: Bank of S:C., 3 16:S:C.

48,50 (1994).

At the. outset, Deféridant asserts thiete €xists.ho genuine issue of.material factiand NAPM

{s-éntitled to judgment-as amafter of law because; 1) Defendant did not willfully, knowingly of
4
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halictously enter. Plaintiffs” property(res) for the: sole purpose f drscovermg, uncovermg,

moving, removing &f Attemipting, 16, témove: &n archeologrcal resource and: 2): o date the

| atcheological resource/archagological, structure(s) at issue: have qot been de51gnated as: mstorrc _
‘by any. applfcable:\and/”or governing preservation and76'r‘:~'c'“oh's”é’1rifationf'authofity(i‘és).

I ;BASED ON‘THE; PLAIN LANGUAGE OF THE STATUTE S €. CODE ANN.. §
416 11-780 IS INAPPLICABLE IN THIS CASE

lBy way: of background and to prov1de context for the statuté at issue, it should be noted

- that the South: Carohna General Assembly enacted’ L C, Code Ann § 16% 11 $780.as part of South :

: Carolma St crrmmal code The: statute 18 located iti: Chaptet . 11 of Title 16 (Crrmes and, Offenses ~.
Of the SOUth Carolina, Code of Laws) ‘fQﬁi‘ ‘“foe'l,lls._ﬂe.Sl A_ga;mst ?IQPF?IEY‘-?? * ‘Section 16-11:780(C):
 proyides: I e | |
| 1t is unlawful for as person to w1llfully, know1ngl$/, or rhahcrously

enterupon the lands of another-or the-posted. }lands of the Stite-and
'drsturb or excavate a- rehrstorrc or: hrston srte for tlze pur 'ose of

Femove.dn; archaeologzcal 2 esource

' $.€. Code Ann, § 16:11. 780(C) (Supp 2016)(empha51s added) Further § 1611:7801)
: provrdes that 4. “landowner in, the case of prrvate lands may bnng a c1v1l action: for a .

_.'Vr'olatron ‘o’f-‘ thls s‘ectlon to recoverv th‘e greater' of ;the: archaeologieal vr‘ésdﬁree’is "’arfchae”ol‘o‘gi‘eéll

- value: or. commercral Value,l ad fhe cost of restoratlon and ‘Tepair’ of the srte where the
‘archaeologlcal resource was located plus attorney s feeseand court costs 2 §.C. Code Afif. §. 16-
11-780(I):. More 1mportant1y, ) 16 11 780(K)(3) ¢containg ‘afi: exceptron to- the above cited:rules -
andprOVIdesthatnothlng ouflinedin § 16-11-780 “shall limit or interfere with ... .the fawfulacts
of ‘a-utility worker: actmg inthe scope of and iti the ¢ourse of his employment. ...” S:C. .'Cfode
Anmn., § 16- ll 780(K)(3) In applymg the statute to this-case, NAPM would submit that. the cotitt

must first look fo the:rules: of statutory construction for guidatice it determl,_mng whether, or not
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Plaintiffs: actually have a civil elaim under the statute. Tn doing so, ffh’e"'_ﬁi‘tﬁﬁ’%'aééﬁ”c‘lﬁﬁsfﬁ‘ﬁtié‘ |
that: the: statute i§ vinaipp'i‘i-‘caislé to the. facts of fhis case and therefgre;_ NAPM 1is entltled o+
Judgment asamatter oflaw2 | .' . |
The cardinal rule of statutory Sonstiviction i3 to ascertain-and effectuate-the intent;of the
leglslamre Cliarleston County Sch: Dist: v. Stare Budget and Gontrol' Bd.; 313 8.C. 1,437
SiE.2d 6 (1993): Under the plain.; meéring riile, itis not the coutt’s place to change the meaning
of a cleat and unamblguousstatme Ine Vincent J; 333 8.C: 233, 509 ,§51?3=t2d“261.: (1998),
(01tat10ns omitted): Where the statute s language s p1a1n and unarnbrguous and COnvEysa, cléar
anid, définite rneamng, the; rules of? statutory mterpretat1on are not: needed and the ‘court has no.

» r1ght to. 1mpose another mearung Jd: at 233 509 S.E:2d at 262: (01t1ng1,Paschal Vi State Electzon

Commtn, 317 $.€. 434, 454 SB2A 890 (1995)). Fusther and more 1mportant1y “lwlhat &
'leg‘i‘s'l'ature .says"i'n the 'tex"t:' of a’statute:is considered the ‘bestrevidence of ?the%iiegi;sflatiVé ftént of
will. Therefore the courts afe. bourid 1o glvev effect to the ‘expressed intent of the legislature.”
Hodges v. Rainery, 341 S..79; 85,533 S.E.-2d 578, 581 (2000) (quoting Normar J. Singe,
Sutherland Statutory Constiuiction § 46.03 .94 (Sth &d.. 1992))

“[W]hen a statufe is penal in nafure; it must be. construed strrctly against: the State and in

favorof the defendant.” " State v. 'Bl'ac"kmon 304 §.6. 970, 973, 403.5.E2d 660, 662 (1991). ‘The

N Statutory language must; be construed in. hght of'the mtended :purpose of the statute; Town of ‘Mt

\Pleasant v: Roberts; 393 S. C 332 342, 713 S.E2d 278 283 (201 1) “h statute as: afwhole THUSt

fecéive 4 practical, teasonable, and fair mterp.r,e,t.at.lon. consonant with the purpose, :desxgn,- and

2 It should be. noted that Plamtlffs ' request to have this:court. appomt the.State Archaeolog1st a8
.:an expert-under S:C. Code: Ann. § 16:11+ “780(B) was dénied. by Otrder: filed: September 10, 2017.
{Exhibit.“C?);. Invits Order th1s cotrt specrﬁcally 1nterpreted “this statute:to allow:appointment
-of the Staté. Archaeologlst in a crzmmal wadtter ‘irvolving a violafion of Section 1 .1 1-780.”
-(Id )(emphasrs added)
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pou;‘q;;_g: ofthe lawmakers ‘.Stc.f.te. Vi Sweat, 386 S.G. 339; 350; 688 SB:2d 569, ’57:5‘.('-29,..10)
 (quotation marks and citation omitted), *Th interpreting a statut, the mgﬁa’ge of the statiite: -
st be ;r'eac‘l,:ii{: 4. sense that harmonizes with its subject: mattef ‘and accords with its' gerieral
purpose” ‘Robers; 393SC at 342, 713 SE2dat283
| offénses at comimon law, and Under Statites which do not disslose a contrary
legislative purpose; to constitute'a orime; the act —_— accompanied by-a.criminl infent, or by
- such=. negligeh'c?’é: or i‘ridifféir'eﬁcé 10, a'ﬁty* ot to, ,éeﬁseqﬁe‘ﬁé“‘e@ as is. 'régafded- by e law as

_equlvalent to'a cr1m1na1 intent?” State v, Ferguson 302 S:C: 269 272 395 S E2d 1825 183

(1990) (quotmg State v. Am. Agric.. Chem. Co., 118 S8.C. 33 337 110 SE 800 802 (1922))
Z‘Théféff)‘fé Whé’thér*”kn'dwled"ge and intent are neces:s;ary: elements-i of a--statut'ory crime: must ;'be" . '

.'determmed from the language of the: statute, construed i the hght of itgs ‘purpose anid, de51gn >

_Guznyard Vi State 260 S.C. ~220 227 195 S.E: 2d 392, 395 (1973) In a crimindl’ case iy South
'.Qf;rghgg;-; the: §tgt§e cannot rely on .c;yﬂ :conceptS' of. neglipence -;ands -r,e_cklessnessz 1€ statutoryr '

violations; to meet: its burden, of proving a deferidant's state of: mind; the: import of the terms

ne*gli‘%gertce: and fe‘cklesshess atSv use’d’ m civil lawl-andzfirrcrifninal' 'fﬁws are ;ﬁeithéf -éqliiiiéie’ﬁt Hof;

| In readmg the plain: language of § 16 -11- 780(C) 1t is clear that the leglslature mtendedb
’.thi'sz'cmmmal statiite: to. apply in situations whete a pcrsgn: wz,lvl,ﬁtl.,ly,\ kn.aw.z.nglyl oF '.mqlzcz.qu,sgy- .
fentefs..-aﬁo“therlis: lands for the 'Sote purpose: of 'di'scoVe‘ri'né;,- *ur‘lcev.ering,x m.o..v'i‘ng; ;remo,v_"inge or,
-attempting;to remove, an archeologlcal fesolrce. Therefore readmg the- p1a1n afid, unamblguous
;language of § 16- 11 780(C) NARPM would submit- there is no: evidence: that: any of the
;],_De'fendants_:. entered upon:Plaintiffs’ ;propertl‘es»,.-fo‘rf thé §61& pl‘l'i‘pos”e of fmdn;_’g and FeMoving—1to. "

ariy degree—an archagological resouice, As‘noted above; the only reason any of the Defendants |
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‘where 'in and g,_beutyf-.Pleinti'ffs’ ;properti'es was to evaluate and repaif thé;'WéStZ Colu'mei‘a Basin
Sanitafy. Sewet System Anything else that may ormay not have allegedly occurred on
Plai;iti.:’ff‘s"v'pr@p@;"t;ijgséha_s no'bearing onthe issues currently before the:court.. If Plaintiffs canfiot
poifit, to ahy evidence: thatany of thie, above fiarmed! Defenidanits wers, on their jprgp.eﬁic;s; only to
Aind. anddlsturbanarchaeologlcal resouroe; then therecalmotbe aviolation of the. Statute
To ‘bé iite; NAPM! wais neveraware of ang hlstorlcal stitctures, a8 never ssen. aiiy
'documentatlon of auy hlStOl‘lCal structures and began its'work’ thhout ‘any knowledge:of the area. -
in questlon havmg a historical desxgnatlon (Exhlblt B, Tﬁ} 2:3, 7). Further, NAPM nelther
inteationally, "ma11c1ously or .:recklessly destroyed. any ;hlstorlcal.v structure nor did NAPM ever
b;knowmgly or- mallclously -move or-displace any-rocks allegedly, part ofa hlstorlcal structiite. d
Cat “[HI 4:5). Fmally, NAPM did 1ot enter Plaintiffs property(les) for’ the purpose of destroymg or
defacing any'. hlstoncal or: a.rchaeolo gical resource: (1d.. at ﬁ[ 6)-. |
 Based: on the above it is clear the: plam language of S G Code Ann § 16-11- 780(C) and. -
the leglslatlve intent behmd the statute requues some level of intent before-the statute can apply:
16 the. fatcts' of thls case. -Sinice thls cr1m1nal statute . requn‘es an 1ntent to enter Pla1nt1ffs | :
property(ies)- for the sole purpose of disturbing/destioying a known historical/archacological
resotirce, Plaintiffs aiust coine forth with sofiie: evidence that NAPM knowingly violated. the

terms of the statute. As NAPM has shown, no-such evidence is-available:from the record before:

-the court;, therefore,, S:C.. Codé Ann. § 16+11-780; 35 inapplicable in hiis case and NAPM s
enititled: to judgimient as a matter of law on Plaintiffs’ clauns for destruction of archacological

structures pursuantto. S.C. Code Ann. § 1651127 80(T). _
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'II. TO_ DATE, THE ARCHEOLOGICAL RESOURCE/ARCHAEOLOGICAL,

' STRUCTURE(S). AT ISSUE HAVE NOT BEEN DESIGNATED.AS HISTORIC BY'
ANY APPLICABLE _AND/OR: GOVERNING PRESERVATION AND/OR
.CONSERVATION AUTHORITY( IES)

As outlined above,-in 2007, Plaintiff David Brirrkman di'scoiiér_edl some: large rock:
arrangements on his property which he:belfevesrto have been old bridge abutments In order to
(gathers more; information, Mr: Brmkrnan contacted Dr. J"’onathan ‘?Leaderf :South- Carolina’s ISta‘t‘er ‘

' -Aféhaéoldgtst *t‘o?‘coﬁre’ afid, i'ﬁ’s"’p'e'ct the r”o'ck‘s‘. Thereafter it May 2008 in, fésponse to. Mr
Bnnkman 'S request for a: hstmg ‘on ‘the National Reglstry, ‘the South ‘Carolina Archives: :and b
'_ Hlstor..y Center~ ;determrnedz amo_ngj other things, “Hhat a t\great «deal ‘mote res,e_arch and,
archacological. investigation ‘and assessment will be necessary o -’”’;_vbeié.rs:-‘ the site: could: be

' jjeiiifg‘“i”t‘fii'e fdrs-cb‘ﬁsfiaerati‘eﬁ (EXhlbltA) N | |

| More. specrﬁcally, the State Hrstorlc Preservat1on Ofﬁce questroned whether there is* a
sufﬁ<~':1er'-1t t‘amount‘. of phyf'src“al :r‘emamsi fr'Om: the=f‘err,y‘ a'n‘d 'b’r’rd‘ge ,s1te=s'to a.c_onveys many tan'girbl'e; B
’despite an abundance of documentary material” complled and submltted by Mr. Brmkman.
(Id) M. Brmkman was teferred to, professmnals ‘at. the South Carohn‘a‘ Inistitute: of Archaeology -
and Anthropology *to, determine -what -addmonal researeh and archaeologrcal. slnvestrgatrons
- ‘ mlght be advré'eﬂsie .10, answersome of the questrons ‘still outstandmg > ) As & result; the

State Historic Preservatron Ofﬁce :did “not beheve the:siteris ehgrble for the Natronal Reglster :

_and eould not: recommend ‘that . formal nommauon be prepared (Ia’ ) Therefore based on
the above; Plaintiffs cannot ‘point; to any evidence :‘th.e}’t; the ‘al.l,qg.ed _archeplp‘grs;al,;'
resource/atchagological, structife(s) at issuehiave been desi‘gfﬁatéd:éi'sﬂ historic by any :aﬁpfiéjahi’e;
and/or go.vemli.,r.xgt preservation‘and/or conservation authority(ies). As aresult, their claims under

S.C. Code Anri. § 16-11-780 fail as a matter of law.
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Eveii still, Plainitiffs moved this. couit to. appoiiit the. State Archaeologlst Dr Jorathan,
Leader; to provide certain testlrnony pursuant to S.C: Code Ann. § 154‘1f,'l17'8D;(B) related to their
alleged archaeological daanges; NAPM, along With othé’réz Op'l.jdséd.thi}s -éppdihtrﬂé‘ﬂt?éﬁd the.
court ultimately denfed Plaintiffs” request by Otder j,ﬁléd,.- September. 20, 2017 However,
Plaintiffs haveengaged “Dr;.’Leéd’e'r—, asﬁn*qnpaid expert and: reljoni his; expértiée;ﬁtbf ééil'é‘ﬁlat'e;'théi"rf‘
alleged féfc‘iiia‘é“dlmd’g‘i'c:'él dz"afﬁé”g‘ésﬁ Bés?ﬁité fhi:s fact, D. Lé‘édé’r;iﬁasr-iésﬁ“ﬁed he:has 1ot dong any’
independent: research; ‘excavation,, archaeologlcal researéh OF- other testmcr ‘that would result. in.

"any g(;vermng authonty 1ssu1ng & historical de51gnat1on f01 the ;site: at issue. (See generally

Depos1t10n ofDr Jonathan Leader February 16 2018 P 20 11, 9-14; P 25,11 7+ 10'-=~'p_5_ 32,1.8

through p. 33,1, 6;p. 41, 1. 5- 12;9 41 11 20:25; .42, i 1 5, .43, 1.4 6; p- 43 1 23'through
p. 44, 1. 105 p. 14.6-,\;11:.4 6-13; p: 91, 1. ::'24 thrgug,h, p:92, L :.51; p: 103, 1L 7-145.p, 160,11 17:25): In
fact, Dr. Leadér’s.opitions and damage 6@1’¢ﬁiéti6r'ié- ate;based ot the a“g's‘aiﬁﬁtio‘;%‘tﬁat & historical
site is Tocated on TEI&iéﬁfﬁs"’“ prOPerty(leS) (d. o p. 91, 1. 24 ihrough p-92; 1 '5). More:
irﬁpor-’tén’tly;_ Dr:. iI-';eadére.fbelié_'v_éSJ ‘that ‘while -Mr. Brmkmgn § fesearch is irmpressive, there. still
FEmALTis s1gmﬁcantwork to: do o verify his ultimate conclusions regardmg the historical nature
o’fthé’property(ies). (Id: atp. 20, 1. 9:14; p: 25 11. 7 10; p. 32, 1. 8 thidugh p. 33, 1..6; p. 41,11, 5
123 p.41, 11.20-25; p. 42, 11 1-8yp. 43, 1. 3-6; p. 43 1. 23 through p: 44; 1., 10; p46 1:6-135 p.

.91, 1.:24: through p. 92,1, 5} p 1035 11, 7-145p: 160 ll '17:25)

Thitefore, sitice tio, aithoritative body has designated this site as historically significant
and Plaintiffs’ own archaeological expert believes additional archaeclogical work and research
afe needed, Plaintiffs” claims under Section 16:11-780 fail as'a matter of law.

| CONCLUSION.

Fof the: reasons set forth above, Defendant North Amherican Pipeling Management’s

10
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Mot1on for Summary Judgment as to: Plamtlffs Modesta Brmkman Dav1d ‘Biinkhian, James

Coleman, Carl Eoster -Karen Foster Robert Collins and Pamela Collins” (gol_legt;yely

Code Afin, § 16-11- 780(1) should be granted 10 thi§ hiatter,

MANGUS GOUDELOCK & COURTE, LL.C.

s/R Trmpett Bomeau III

R Trlppett Boineay; TH.SC Bar‘.No 73769
Heath M Stewa I SC Bar No 74190

iheath stewart@mgog?'v_i.ootﬁ B

'ATTORNEYS FOR DEFENDANT NORTH
AMERICAN PIPELCINE! MANAGEMENT '

Ti
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- May30;2008

| 154 CastleRoad
| - Golumbia: SC29210

Re: Broad River Femy and Biidge Site 7911500}, 154 Caste Road [Richand Cousty)

o has c"au:su‘f yp We appreciate. your| interestin hxstory é.nd hlstoné'prese&ﬁoon,aan ' i
- -you puk:into the PIF fér this-fesource, We also appreciate you allowing several of my colleagues and:me-to.
visit your property.on May 13th. Tt-was-alsogood to see:Al Roberson of the Confederate Relic Room: and

Wantier Montgomery,of the Cilsrbia Star there..

Our staff commttee on National Registér ehglbxlxty réviewed your application:
A _ ek_and agrees-with the conclusion we made on site’ that'a great deal inore resean:h and
» investigarion and assessment will be necessary | before:a positive:determination of ehgibﬂxty
could‘b made ‘Based on:the infortation. that we now-have in hand, we donotbelieve:the site is eligible
nalRegister and cannot recommend that:a forinal -Rominatios réd. Yot ¢ n
pressive:and your liypotheses:are interesting; and i mmgumg ; however, toc gL §;
1dbntrfx‘ ton'and location:of elements of the bridge abutments aindsuppons ini the
“the:abunidarice of doi rial that ‘you have compiled on the site's history; we:
questlon whether there:is a sufficierit ammiog ical remnains fmm the ferryand, bndge site:to conyey In.
iy tangible wayt the history o of this area’ of Lhe fiver before, during and imned atély’ followmg the. Cm]‘;War

“We do, Thowever, recorimend that, you cortact Steve Smith-of the South. Carolina Institute:of
Archaedlogy and'fAmhmpology [SCIAA],and his colleague, Jim: I..egg both.of whom have worked
extensxve!y,on ] 5 War and Civil War battle and related sites, to deterinine: what additional

archand amhaeologlcal mvesuganons mig idvisabl m'thxs case to.answer;some: of the questions
-~ suill ouitstanding, “They can be:réached at 803-777:8170.. You m b in oqsulnng with both
-896-6182]'and Pamick McCawley [803:896: 6103], two of iy collcagues’.here at Archives
in millitary-and Civil War l'ustory ”

and History who Have pémcular expernse

5. G, Depanmen of Archives & Hislory + 8301 Parkiané Road » Collribia « Saith Cardlina » 2§223-4905. (803) 8966100 « www, state.is/scdah
'EXHIBIT - : ' o

A L] . - CITY OF €COLUMBIA 000105
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Mr: David Brinknifi, : o
May 30,2008 : . | v
pageZ ' s ’ ‘

' I'm sorry thit ouFresporse carinot be-a positive:oiie, bt must give you out best pmfessmnal
assessmient of your chances. of having the property listed in the Register, The National Register, critéria-are
ob;ectxve and strice federal standa:ds bywuch all pmpemes”bemg consxdered for designation are evaluated.

if: you have any. que ,,C,please do not hes:tate to. contact me by phone at [803] 896—6179 or by es

mzul at chandles@sedahis

‘Mr: James:B. I_egg 'SC[AA '
'Ms. Robin, Waites; ) Execuuve Director,; 1 HiStonc Columbza Foundanon

CITY OF COLUMBIA 000106.
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STATE OF SOUTH.CAROLINA |  INTHE.COURT OF COMMON PLEAS
COUNTY OF RICHLAND : ~ FIFTHJUDICIAL:CIRCUIT

'Modesta Brmkman DaVId Brmkman

PLAINTIFFS” MEMOIN OPPOSITION
‘ - TO.NAPM’S.MOTION FOR SUMMARY'
V'Wcs_ton& Sampson Inc., Weston & . o JUDGMENT

-Sampson Engmeers Inc:, , Weston &
- .Sampson. Servmes,\ Inct—-*Weston & B

* Defendants. -

INTRODUCTION
The ‘Defendant, Noithi Ainericahi Pipeline Mandgereiit, 1iic. (NAPM). secks

suminafy judgment .on two ‘grounds. First, it claims essentially that it did not vidiate

Section 16+11-780'(C) of the South Caroling Code of Laws i deshoying two Histori
bridge. abutments that:now: lié in ru‘iné on‘t'vs;.o of the Plaintiffs?~ properties, and-secondly, it’
sliis that thefe is iio. genifie. i(s"sué},affmaterim fact tht thése, bridge abutiieits weré.riot-
desigiigted a$- historic by any applicable histofic préservation o Somsevation aithorities.
Both oftheseclalms are mcorrectand sufficient evidence ih this mafter presents genuiiie
issues-of material fact sufficient to c'lennyAPMiis motion for sAumm.ar‘x judgment:.

STANDARD FOR SUMMARY. JUDGMENT

Rule;:56:(c).of the!South: Carolina. Rules:of. Civil Procedure provide that summary
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judgment shall be granted when “the-pleadings, depositions; answers to Interfogataries,

and.admissions on-file, fogether:with the affidaviis; if-any, show that there:is no-genuine.

. issue:as torany material:fact and:that-the movi'ng{ party-is entitled-to ajud‘gtnent as a:matter’

bri,l_aw.,’" Cuinninghawi v. Anderson Courity, 141 S.E.2d 545, 549 '(S;',C. A,‘riﬁ- 2013), citing;
Jackson: v: Beimiuda Sands Iié; 667 S.E2d 612, 614 2 (S C.. App 2009) The party
seeking, summary, Judgment ‘has. the burden of clearly establishing:the absence of ‘genuing:

issues .‘o'ﬁ"materi'alf factl .!Mbe’ll?v.ﬁ State Farm Mui:.'nAu:fO.' -Ins‘- €o., 597 S:E2d. 181, ,1.83

(S C App 2004) (Dnce thé-party moving for:sumiiary Judgment meets the m]tral burden :

of shgwmg_z an, a!zi Z';gg of exlgentlary suppgrt; for

cannot:rest: on, mere allegations: or-denials; contained in the pleadings. Jiegzgns Bank-v,

’Szhmauch».-’582 S.E2d 432,.438 T(JS‘C? App 2003). “The »nohm‘oving party must; comef'_

_ forward ‘with; specrﬁc facts showmg there .is -a. genume issue: for trlal Rifé v Hztachz'.-

G(Snstr: Mach. Co, T4d, .609'S“E‘ 2d 565 568 (S"C

fi nder Dawkzns V.. erlds, 354 S. C 58 69 580 S E 2d 433 438 (2003), quoting; George Vi

Fabti, 345 S.C.440, 452, SABSE, 24 868, 874 (2001)
| ;fAsTiATEMnNT:oE;EAcrr_sj )

In September 2014, the Defendants proposed bu1ld1ng a road -across. the backyards

’ of the Plaiﬁtrffs along the Broad Rrver ‘Without: not1ce to the Plamtlffs, the Defendants

’ planned to build the ATCESS road and* then commenced bulldmg the road in February 2015

purpose of :maintaining a sewer. line;, however the road that was built created permanent.

- dafmage 't6 the Plaintiffs” property outside of the easémént. This ‘work was “conducted

he ‘opponent’s ¢ase, the, opponentn

Y~App 2005) The Purpose o ,‘"‘f m ary '
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outside:of the:easement. The Defendants added additional money.to-ihie budget fo temove
rock=from the ‘site (Exhibit B) The City, by‘.;a[\'(j-'.t(h‘rggg]j‘ its' contractors; destroyed two.
‘istoric ‘bridge. dbutments that: were builf ‘by- a French engineer; John :Compty; :in: the

17905. The abutients, ‘that. date back to the tiie .of Georpe: Washington’s presidency,

wete two ‘of fie-oldest historic: steuctures i Centyal, South’ Carolina: Since' the: road’ was

" builty erosion: of the cut: bank: that was created by the Defendants has occurred; and

.evidence of'structural damage to two of the Plaintiffs? homes has been documented. The
Plaintiffs: filed this action seeking recovéry: of damagesifor the alleged nuisance, tréspass,

takinig; negligence, gross negligerice, and destriction of archagslogical Structures:

R

PERFORMED NO DUE DILIGENCE

NABM claims i its motion fhat ‘the brldge abutments; or “archagological
-’r.eé-‘?E%r‘ce/archaeologi@g! structure(S)atlssue Tave not fb.e_,.;e:u.é'@.,sfigg@t@@ as:historic by any:
applicable .‘:anc'l/_on;_gyo.,'veming_: preservation éndlon éénséwéﬁipn author_iiy(ieé)???-This 'ciairn=
i titterly without founidation, ‘and Q‘Bﬁ.t‘r‘“airy_'tdr'tﬁ‘é évidfice, developed i discovery, in this

First, itis undispued fhat neither NABM nor any ofher Deféndant condlscied an

dnvestigation to determine: if there: were; any historic: or:cultural sifes: on the Plairitiffs*

‘propeity prior 1o digginig & Foad throughi the Plaintiffs backyards that fesulied.in the

intentional ‘destruction, of ‘e bridge abitments: that: date; back to, fhe era of ‘Gearge

'Washington’s presidency; Had theiDefendants conducted-a usualand customary cultural

resources” investigation, they would have known that such structures existed on -our

- clisnts” propeity. It is fuithes indisputéd -that hiorie of the Defendants have produced

EPRESENCE OF: THESEBRIDGEHITORIC ABUTMENTS WAS CLEARLY,
ASCERTAINABI'E FROM PUBLIC SOURCES, BUT THESE DEFENDANTS.
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evidence that the: Plaintiffs- were notified in advance of this: work; and all ofithe Plaintiffs
deny ‘that they -weré contacted. by any .Deféndant: Had the Defendants conitacted: the:
- Plaiitiffs regardinig the Seope of the proposed Work, they: would have leatiied, of the

Tistoric :nature of the' structiires, -and. they: would Tave been instructed to avoid these

structures: In -addition, it is undispufed that the: Defendants: failed to: obtain permits in

:advance for: their actions that-resulted in the illegal fill of: j;u’risdictionalv wetlands thaf are

* regulated by the U'S. Army Coips of Engineets (USACE of Cofps). It is further

undisputed that iad the Defendants first sought a. permit ffom the USAGE, they would

Have been required to conductand. submit o the: Corps:a culturaliresources evaluation;. -

Thé South Carolina-Department. of AréhiVes'andi,Hi’story; an agency, of-the State,

iaintaing;a website; shipo.sc,gov: Had these Déferidaiits enterad theit!job.Tocation fito the

- ArchiSite quéiy: form, thiey would have iinediately known that itwas the site-of historic

‘bridge abutmenits, The first page of the website:has:a “Quiick Liinks” section that:takes‘ong

fo. the -“ArchSite (G1S)* database: Once one; clicks ;on: the ‘address ',éﬁ’the.'Plaihfiffs;; a
- polygci appears that. indicates: that a. historic site éxists 6vér the: Plaintiffy’ properties.
Exhibit C:js & screen shiot of the identification of the bridge abutients: Archsiteindicates

‘that: there. are; bridge -abutments ‘adjacent Castle' Road .and the: Broad River :on: the: two, -

jpt(jpeffiés:owned" by&the;:Blaihfif}fs;. The pubic:database:identifies the:Plaintiffs’ ‘pr'oll‘)_efty at

“HistoFic Areds: Broad River Feiy-and, Bridge-Site...Dite of Resotirce: 1791419007

Archaeologist, testified regarding ‘the: docurrientafion -of ‘these: bridge abutments .in: the

" .records of the SC:Departmeit oF Archives:and Hi's"‘ftorxvarid( in the,.,'S'Ou'_‘tliJ‘Cardlina:f_lns'ti'tilte

of Archaeology anid Anthiopology. I his.déposition, Dr: Leade testified:

lina. State -

Page 63 of 583



Q. Okay ®kay~ You earher testlﬁed' ’hat the brldge abutment

State ﬁle --the State srte ﬁles correct‘7

Al Pursuant to the Office.of the State. Archaeologrst 1t isa
historic:sife;”

- OKay;: When = When was that '.detennimeﬂ?': :

) Basically when we' ﬁrst got :to. 1t I¥’s: been considered a
historic site:sirice, day ofie.

Would that have Bée"n in 20077

A Yeah .As :soon -as: it was fo d on prlvate property, it was
protected --We' thought Of | | 4t that timie. Aid :
was a hlstorlc structure wnth materlals demonstratmg from a

; C to‘ be ahisforicsite from that

(Exhibit D; Deposition of Dr. Jonathan Leader; State; Archacologist; Marchi 21, 2017 -

As such, There -is no credible argument that fhe SG Department of Archives and
* History; and the. South Carolina Tnstitute .of Archagology and Anthropology did not

designate: these’ bridge: abutments ‘as: historic sites, and-that:these:sites-were' not known:as:

‘historic archagslogical: resources.

LIABILITY UNDER SECTION 16-11-780 DOES NOTDEPEND ON.
DESIGNATION BY HISTORIC PRESERVATION ORGANIZATIONS

"Liability. under -Section 16‘;—11..—7’_‘805- does 'not depend on whe‘ther: a sites is.

'i-‘dés"igfifatéd.‘ as historic. ‘by -any. .applicable: -and/or governing, preseivation -and/or:

coniservation aiithorities” as Defendant NARM asseits. The statuts fequires that @ site is a

“prehistoric-or Historic site”, bt if does not requ1re that it be:formally: desxgnated by any:
specific =or}g;1niza'tion. Such designation‘ does not depend on listing; in the: Nationdl

Regjster of Historic Rlaces, but solely whether a site is “prehistoric: of historic? AS

‘demionistrated above, ‘the Plaintiffs” propeities were: designated as, historic sites. n
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ArchServe by the: foremast historic presefvation agenicies in South Caroling; the South

Carolina Departmerit of Archives and. History, ffie South Carolina Institute' of

Archaeology~'and Anthropology, and by--the Office of the/State Aréhaeologj’s,t-;i

- THE DEFENDANT NAPM VIOLATED SECTION 16-11-780 (C) -

'NAPW"S :Lmotiion; and 'supporting .’%ifﬁdavi.t:misst‘ate the pringiples. foiliiifiiii'ty‘ that:
A govern' the Defendants under Section "16:11 780 (©). NAPM seeks -an ‘order: from- the.'

Court that it did not “w111fully, knowmgly ot malrclously enter the Plamtrffs propertres %

T ,th_'a,t its “sole purpos‘e” wa$ ‘n'0t 'tO:fde"stroyr ‘th'e" hlsto'rirc‘f brldgei»-abutmentSvthatj.were’ in our‘

eifenfs’ b‘a‘cky’ards (See Hertford afﬁdavrt) The Herford. affidavit :rélied: upon by the.

.....

NAPM fi‘-lnt'eﬁtlonal]y, -‘m'ahelouSlyv, or:'reckless‘l'y= deétro‘yked..-any hlstor_lcial; :'Sft_rlfl(}tu.r'ei»"

v Mlssmg from Herford’s affidavit’ is: the word “w1llful ». Herford’s statement: does ot

: ‘avord the hablhty provrsrons “of: Sectron 16- 11 7 0

Firsty it: is ‘undisputed -that the NAPM and. the: other Defendants wrllfully and

knowmgly entered theaPIarntlffs property for'the alleged purpose of. bulldmg 4 road over

4 SeweE easement (Exhlblt A- Constructlon "Progress Meetmg 9 18 2014) They mtended

to build 'a:froa‘d.-and rem‘o‘Vex'rock‘: (Exhrb’rtiB~ 'N‘ovembe‘rh’ls '-201v4-memo_randum r,egard,,mg; |

" access: road) “They-knowingly exceeded the scope:of-ihe: easement (See Plamtlffs Motlon‘

for:Summary’ Judgment and“Return and Exhibit. D and E: Deposmons of, Plerce and: Shue)

It'is further undrsputed that the Deferdant NAPM drove the-earth movmg &qui “ment that__

ﬂgsﬁt;roye.si the bridge abutments; on fhie: Goleman and Brinkman properfics (Extiibit F _.an,g.l'

G, Depositions.of Fosterand Coleman);

1fii one; ifiStance;: Dt Jameés: Coleman told NAPM: employees to. avoid. the bridge.
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abutment ofi i3 propeity: He' told thiem that it was & istoric structire, but: whien e

refurned;; the: abutment- was‘rediiced, to a pile of rubble. (Exhibit G; Coleman’ Deposition);

Thus;, prior fo* its destruction, Defendant NAPM was -on: ‘actual nofice that thie bridge:

abutmeént Was & histori€ structure:and it knew- or'-"s'h'c')uldfhafyé_k"r’lé_Wﬁ that it had. 1o right:or

e abutiients:

parmission to,go outside.of the easement aiid destfoy these

be:[fable under Section 1611 ﬂébl;offﬁic:Ié?o;de{a;ﬁeﬁcnfdant‘%mysfé

1. wullfully or knowmgly :enter upon the lands of‘anotliersand,”
2. *disturb-of excavate aqprehxstorlc_ or historic site?
- 3. “forrthe purpose of...unicovering, moviiig, fefiioving, or-attempting to femove:an

archaeologicalesoiirce:”

~ Qne: does: not: have: to- “intentionally, maliciously; of recKlessly destroy a historical

- structure? .as Layne: claims ‘in:‘its ‘motion’ to be: liable: under 16:11-780. (G). 'In his .

deposition, D'r'.iL‘éad'e“ﬁ.téstiﬁéd'tha“t-'he was invdl’ved.with the,,le'g‘iélatﬁfesvvh'éﬁi'thié statue
was an:archaeological ~.z.§,tt,.u.gtt1r,§:§titl_1f¢ tinig ’tliat the da‘t;r’l.ieig? Qc'szu,r.s‘;tb;ez .r.zepl.;@d »‘“N‘gf:”-
“leen the: dlscussmn ‘that. occurred. at—wnth the: -folks. at. the

islature: when'théy were putting’ this ‘act together and the specific -
: .case Wthh klcked the whole thmg off the answer ;1s 6. All they

‘have to know. that the thmg ‘was a. burlal they SImply have had to

the damage’®

. ibit' H, Dep: smon of Dr Jonathan Leader, State Archaeologlst
February‘l6 2018 . pages172:173)

The material facts*in.the record:support theiconclusion‘that:
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disturb” ot enter upon the lands -of another 1o disturb, This statute says, “an

archaeological resources™

1: WAPM intended to enter our clients’ property and in fact did. enter out clients™
property” without knowledge or permission of the Tandowners, They: worked:
outside.the easement.

2. NAP—M ifitended t6 coniduct 1and-disturbing, activities that ificlided the remioval of
rocks. |

3. 'NAPM knew that it was excavatinig, moving; femoving, or attemptmg fo remove
these: standing: rocks :and :surrounding -soils. In this case; they: knew: or should,
fh’:’i’ifc;‘;ikhbii/‘i% thatthese structures were .histbricali,sfrucjfu'r"és'.. ,

4, Fad NAPM or the- other Defé

its, performed diie. diligence. regarding the:

presence of historic:structures;: the presence. of the bridge abufments:was-easily:

-ascertainable:

- 5. Ttigtindisputed NAPM, even:after-it was warned;; proceeded.to é‘iba”)iét@;;;uﬁcbve'r;_;_

 iiove, aid Feiove &, hiStofical Site. These. actions were; intentional #hd
knowing, particularly after being warned by one.of the Plaintiffs.
6. .Section 16-1-1:780 (C) does nof:require:that the party. who.damages a-historic site

. know-that the:site is historic:at:the fime that:the ,d?strudfibﬁ%téké"s@l_ééé:

. CONCLUSION

P

Eontrary tosits assertion, NAPM wilifufly and kiowiigly eritered: apon the Jaiids

of the Plaintiffs and knowingly- went:outside of the casement; and disturbed a historic sife:
for. the ,:pul;posve\ of: removi'rg_gg the rock. in-an archaeological resource; bridge: abutments:

from the; 17905, :Section 16:11-780; says;, “eriter. uponi the Iaiids: of anothér: aiid

defendant” ‘NAPM cannot claim that they did not:know of the existence of: the: bridge.

ot necessarily ““an drchacological resource known to'-a -
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abutmerits because; as demonstrated, these ‘abiitments were easily. a§c;erfa,iﬁ;ibﬁl¢ in public;
records;; and: Plaintiff Jay Coleman ‘Hspgg'iﬁqéjjy-' told NAPM that:these: abutments; were
Historical.structures:and that the)(ushould' be:avoided prior-to the _dés”truct’ipn of'the bridge:
abutient o his propety. It is undisputed that no o, contacted the Plaintiffs fn advaince
1o ‘obtain perrmsswn o work oitside of the casement. Had he been contacted; M.
Brinkman woild have: certainly-told NAPM {o avoid His abutment, If NAPM. and the:
other-Defendants:had not tréspassed’?’; the deSt‘rliCtioﬁ df’-'tl{efibridlgﬂ(e .abuﬁneI)iSi _w,ould.}neyer,
havehappened | |
| .
Thirinotion i basedupon the pﬁ_iéﬁdiiﬁgfsg discovety, and fécord in this cise 45 viell

- asithe applicable:law relied tipon herein.

Réspectfully submitted,

CPERL GROUP, LLC

s/Geoffrey Cham{_bers.:

Geoffrey Chambers
411. Waliiut Stréet

* Number 10646 s
Gieen Cove Springs, FL 32043:3443
(864) 508:0899.
geoffrey@cperlgroup.com.
S.C.'Bar 78415

JOHN ADAMS HODGE & ASSOCIATES,;LLC

s/Jotin Adain Hodge,

Jotin Adams, Hodge
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Johnhodge@Johnhodgelaw coti
S.C./Bar2540

May 7,2018
,C,o.lulmblad South Carolina:
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2. Contractor reperted on going work and -anti

| EXHIBIT A |

¢

1€1::803:667-9504. fax
‘www.westonandsampson:corn;

- §87218 Construction ..PEQQIBSS?

Méeting Minutes

September 18,2014 @10 AM
1136 Washington St

el FI;‘OC_FLQQ[]ferenQe RDOm .

4. Piogiess Meeting was;atfended by Michael:Shue, Erilia FIoyd, and-Alan Cockrell of the

City of Columbia; Steve Cokeraiid Dori Robertson of NARM:;
and Méghan.Moody-of Weston & Sampson

‘Shannon Herfordiof Layne; -

cipatad schiedule for CIPP. manufacture and

delivery. CIPP is éxpécted to being install by second week of October and.will bé.corplete:

by béginning of December. Weston & Sampson is.reviewing

3. ‘Discussed the:$tatiis 6fthe 6" sewerline replacement along Rivermoiit Df. “The

the CIPP ishop drawings:
ity

"~ strongly:considering self-performing'and may use:SS7218 flinds to purchase materials.

Pl . o S ey

3

Final decision to be made

and Bili Davis.

Within next week following further discussions with Robert Judy:

4, Discussed the proposed actess foad——clear 15" easement-and grade for.a12’ access road.

@ 2 B Lo . L

Layhe to provids pricing by linear foot in orderto give City flexibility-with budget, Concern

for large; tock formations being along route—pticing will include cost for excavating, fock.
Additionially the goRstitiction contract is proposed to be exterided if the accessi road i
added to the scope: “Current:budget is. estimated to be under contract amount by

2 E e . . .

approxi

RN

. The western 1-126 crossing that'was propased to be repaired during the SSES'phase:of

project may. nothave beéh repaired as of yet. Emilia will check on status of.any repairs to

that pipe..

6. Contractor raised concems aboiit risk of GIPP iristallation under Boozér Shopping.center.

Shotild-a problem.occur during installation while.crossing.un

derheath the building it would

be very difficult and costly: to correctthe problem and would significantly affect the business

within the building: Weston &Satpson will review the CCTY and make a recomimendation

“to'the City on: how best'to proceed:.

Whelit’s e5santiah. s Wegis

0075440

) :01-0
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sxcéss funids that exist within the project afid the dient-controlled cotingancy:

P T
TEXHBIT B | |

T0:
FROM:

DATE:
SUBJECT:  SS7218WG-D2 Sub-Basin Rehablltation, 4000 LF Access Road

et e A SO CMraC R oG AL AS e

e e R

Dlunng the presrefiabilitation CCTV partion of this project it weis found that a signifiéaint lerigif of sewer maif
along this project, | iy

the Broa ad River wiould be inaccessible-for required.répairs: memnmdbfs protégé, NAPM, discussed
) cigate.acce those areasandproposedde ng the Sewer.easenient anc ‘constructing.a

an added benefit of allowing for futurs service acoess fo the:

in"conjunclion with. the Gonfractor identified 34,000
4 @ constriiction of an access foad. The conffactor

5t consideration: The consulting engineer; Weston:& Sampson,
tities:. Please, firidattached o proposed cost fortheworkin' -

I

Indludes an allowancs for,off-ste fill 28 Wellas the excavation of

ltis recoifiianded fhat fhe-access road téadde to thie S87218 contract. Finding is avallable through'the;

s SR A e AL 8 sTe T 4 et

R

City-of Coluribia 000111
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Robert L. Horner PE
Méghafi E: Mo&dy; EIT

Cityof Columbla?
557218 WCOZ Rehab’
Layne-Iniiners/NAPM:

Itém

ST .. '| Eutended
UnitPrice- | itemTotal L o

Total..

 ‘Clearing:
-Grading:& Restoration

(does notincluderock).

(Créek.Crossing
Siit Fenee
Fil Allowaice.

Ragck Excavation Allowance
Permitting .
Detail Drawings &
COnstructfon Admln 3

S

$
$

$ '3.40
.

S

3

$

21.00.

4800
10,00

57.00

308,00 |
2,000.66:)
8, 000 00.1

4;800.00
27,20
14;250.00
77,000:00

| 2,000.00

8,000.00.

"5 84,000.00'].5. 84,000.00

'$:192,000:00'}:$.276,000.00

$ 280, soo 0o

$ 399;250.00
$ 401,250.00
$409,250.00

Total Cost =

.$:409,250.00

City of Columbia 000112
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Legend

S RS R %sc Af&hﬁieiPdﬁl’i‘c.-Webe{a-

Legend

Mational Register Points:

National Registér Palygons

- Historic Structures

J O T R P T

| Historic Areas: Broad River Ferry and Bridge: |
| Histoic A . :

| D LigiHXg

1 &7

& NotEligibleorReauires 1 N o b T 7

Pty

Evaluation

A Eligible

Broad RiverFerry and Bridge Site

iy

Y Ao

Historic/Areas ) B
o 8 Not Eligible’or Reguires Evaluation.
Ciigibility » |

L

¥

NotEligible or. Requires
Evaluation |

147511500

i

dawey

-~ Sigpificant

Resource/Redutires

iEvaluation:
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| EXHIBIT D |

e

OY

- 11
17
13
14,

16

17

18
19.
20
27

20

23

24.

25

recdll whe ~=

®. Okay. Regarding the State site files ==

JONATHAN M. xEADER' Pm;'" o 1
JONATHAN M. LEADER, Bh.D, page 173

“A,- Not imm&diately.

Q. -- might have made a request.

A.  Serryw

0. Okay. Okay. You earlier testified fhat the

bridge abutiient has been determined to bBe &

‘historical site pursuant to the State fils:-—- the

State sike files, cortect?

A pufsuanEJt@;ﬁhg;@fﬁi@e-gﬁ-th§$$tatey

A rchaeologlst it is a’hﬁsto@i@:éité,

Q. '~ Okays - When == when was that determ1ned7
A, Basically wheﬁ;ﬁésflrStngpt‘tp‘;g,.:itﬁsf
been corsidersd éwhistﬁxic-site»fE@ﬁaaéﬁf@ﬁéu
Q. W@@Ld'thatfhaﬁefbeenriﬁ 2007

_Eﬁ Yeah. - -As. SOOR as 1t wWas found On.- prrﬁate

: pr@perty, 1t was; protected e We th@ught or

b_.,e.ltl,evetd.-.ate-;tha-t.--t}.me“ ‘And &ince it was.a

"histbric;strue@ureawithfﬁéterialSHdEan§§£f;?

from a hiSt@IlC perlod we con31dered it +to 'bé a
‘hlstorlc gite from that time peridd. on prlvate
propertyﬁ

0. Okay. So that would fiot have oecurred ufitil

 afEét your initidl meeting with Mr. Beinkman?

A. Immediately after.

M NAe ~ Page 74 of 583
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; EXHIBIT E

' GENE E. PIERCE; P. E. . L T 76

Do you tecall when the gradlng st,rted?

Early Februa y

Where —- weﬁe'youitherefw&eﬁAiﬁ4§ﬁ"

T 'was not there the day it started.

Were you there at. any ‘point while it was going.

.\)a

onz

‘Yes.

o,

Was dofe, -

They had clea

Eemeanf-it looked llked ey
neesded to be dene.to complete thelr rehab on.

the sewef*lrmes;

pid it leck te you Like it was wider than the-

L5  foot easement?

QﬁLy~»w@Q@We thahflﬁhe«,k5~<E@q@

to the form.
T JidA't méasure i€,

Same objection:

‘Satie 6bjectior.

When Was the. flrst tlme that anything weg-&&i&
about the work havrng~eXCéédéd ¥he easement

‘dimensions?

1230 Richland.Street /' Columbza SC 29201

f'cf» CREEL COURT REPORTING, INC.
N~ (803) 252.3445./(800) §22-0896
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@
o

GENE E. PIERCE, B.E

I do not. o g S .
thatQWQ@é,fh@;éfigiﬁii.=ffmhat was the, @rlglnal
area &Q_Qleﬁrgdtaccquimq o number four?

.1%'§a¥s,.c1éar 15 foot eager

12 Feet. IR : - R

t happened?

Is that wl
WOOTEN: Object to the form.

‘Same: @bjectlon.

sascment was excesded.
So; it says that Layne &s gonna provide pricing -
by Llihéa¥ foét. What doés that .mean?

a«priee_toibuihd'ﬁme 

road at a Goéﬁfpériliﬁﬁar ﬁt@t&
'Didfﬁhsy?do'thatg |

I don"t know.

Was Méghan the go-to person on this project at

the top, it has an address of . Ma

t; Suite 1850, Columbia, Soélth CHFOLARAA.

vﬂrf* CREELCUURTRETURTUW;INC
' @ 1230 Richland Street/ Columbta» SC 29201
(803) 2523445/ (800) 822-089:
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GENE E. PIERCE, P.E.

Az No..

0  So you pelieve that everybody st there k‘ ‘,eiyq -
- that that easement W_fa s being excee d ed whén $f
-~ when that road was being Built?

MS. WOOTEN; Object £o the form:

GOTTSCHALL:

ject to the fori.

Ay T think we were AWake that . ’Qh >: easement Was
peing gxceeded:
Qi Okays.

CHAMBERS:

v %
FRASY

| MR.

MR, PIERCE - EXAMINATION BY MR. GOTT S‘C:H’ALE’E 5

Qi . Mr. Biexg e-_-,_.  ‘Brandéil G sttgchal i for Layne

Inlines:. JUEE to clazify somethlng that T think

the deposition, th

hele; meaming: thé entife West '

columbia basin proje ot versus Ckind. of &h

@__S:tle Road ptlo of the project - L ff‘.,,

want

to comf»a.rmY that as fa*r as Layne’s
Lihing plpeS, you - drd not gee Layne and Layne,'

in fact, did TGt Tine pipes w

Ro&d area, is that righ

A:  That's correct.

f .w. CREEL. COURTREPORTING INC.
' @ 1230 | RlchlandSn:é it / Colimbia; SC.29201
* (800) 822 0896"
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EXHIBIT F i

j' .

GOTTSC HALL : Object to form.

“MR;"GO$E§CﬁAEL; Objectlfn to the fd“

easement: allowed you to build a toad across the:

platntiff's properties?

I belleve the easement allows Us to a

= our easement == aliong  our

sufficient with -- sufficiently to allew the

eqmipmeht we need_t@-get-in There to maip

our sewer lLine.

Does the easement use the word ﬁﬂad?

I don't knew

@Kgy,; You - dentt know but yeou tegtifiag thei‘
‘the easement allowed you to build a road?

We Seem to be afguing abbut the definitishn of
road. The egagement gives us: the == “é':mQIa?‘:o‘-w*;ev:s, us
6 ENLSr ©Of. Chat Propefty fOT PUrpeses of
maintaining our sewer line.

okay. So. then s it your 1hterpretation that

that easement that allowed you to m

Sevwer line also allowed yéﬁvté‘bhild'a woad?

We Dbeliewve that it allows us tée leweldl that

suffic to gef our equipment  im to

maintain thak lrne}

Okay. D6 you ~- is it ~- I8 it your belief

'ir' CREELCOURTREPORTUW?INC
@ 1230 Richland Street./ Columbia, . SC. 79701
(803);2,5.'2-‘,3445‘/ (800) 3 =0
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O Okay:

Az  It's unfoftihdte it did =- that operation did

- SO uffﬂa"j;g;*;;;wgg'{gy;wv nity to remediate that

9: okay. Mr. shed, were back on the mecord. T'm.

" A: Tt's a meebding minutes

0:  okay. Were you present at this meeting?

‘that +hat easément swed you to exceed 15

ff§§t>ﬁg péﬁﬁQ;mfmginﬁehanEé,bf,thé.; ﬁéf:iiﬁ“

Now The easerient. 18 for 15 feet

{

(O£f thé Redord)

ameeﬁiﬁQeéf‘thﬁbér ieth, 2014,

1?’ CREELCUURTREPORTUW?INC
@ 1230.Rich t/ Columbia,-SC 29201
(803) 252-3445/(800) 822:0896
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access road Was being built?

No. ‘L't not an dnspector.

Had you Dbeen eut there before the: road

Lt Ut fhére until it became

Lat

ﬁééﬁiﬁq ~= you might've have --

have been ﬁhété{ We étaftad to have several:

meetings out there.

Okay . About long .after the ==

| stopped weré youw thered

What did the

Site look like at thit Point,

you remémber?

Wﬁm@-gﬁﬁé in @@vdg the ®seeding, which we

Uh=hul, ‘W§$ the clearing widé®r than -the

You know absut how == how much widerd

Tt varied. It goes up slope and doin &lope.

'1ié

wa.s

you Might well

ot

15

q@?;%, CREELCOURTREPORZUW;;;a“
(@ "ok Coll 201
- (803) 252-3445 /(300) 822-0896. -
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@)

>

i <)

Did the City have the land gwners permis®isn to
Operdte olt&idé theé easement?

Ne: speci

ouE easement..

T MICHAEL sHEU | 116

fic permission: NO.

But you

11e%e it did operate outiside the easement .

And what's the basiis for that Belief?

g:t@%@leﬁr the area within

trying to olear

so that we @puiqiéR

y@u can' t t
e the basis of the belief, is that right2

The basis of the belief i§ it did go out

the easément.

So woiild you agrée with me the prioce

de&uments that you k

estified to Fef&rénced

That was the @§§i;e,;yésg

And would you agree with me the priex documents |
contemplated a 12 foot road within theé 15 foot

egasement ?

CREIH;COLUHPREPOR]ZNG”HVC,
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MICHAEL SHEG = EEE

Al At least a 12 foot tleared -area to carey ‘the
iﬁ;uéks;,yes; |

Q: Okay. But you admit that thé work exceeded the -
15 £o ot éasément?

L Aw - It .'d»-i.d;. in that ---

"o
et

Ry === particular leecation. e . S
o) I want to kKhow in your vast years of experlence
-—- yoeow'wve been dovng efggneerlng a long tlme

When were yéu firs@ licensed ds & PE_agéiﬁ@'

Cn . 1975 oxr 'T6-

S0, - from. 21975 tio present youxn

1ce as a professional engineer; what is

== What is your bagis for beliewing that work

qggldffbe legali"' conducted ~of thé

sasement?
MS. WOOTEN: Object to £érm.
MR. GOTTSCHALL: Object to the form. -

e

MR HEMLEPP: Objéct to the form,

MR.. BOINEAU: - Object to the form.

I1i1 ask it one more time -- W& Fould
ask it 10 times ==~
MR: HEMLEBP:  Yeah. Yeah, And 1711 objeet 10 5

times. You aSKéd” ‘Him - the QﬁESWiQQw He

e¢ady asked

>d theé questlon. You've a

CREELCOURTREPORZU«?LNC
?@ o S DR TING, I




fi EXHIBIT G ‘
CARL FOSTER P

-'the young fella that was renti:

<went,ovéfiﬁéy'

Qﬁhertperson == that perso;yf"'

‘Colvimbi&. Hig boss was running

the equlpment° v

Well, T thought ‘T heard them for -= féf.d@?éf'bﬁ@%i
-~ that was SC&C. |

And How did you respond when you £irst saw the
trackhoe?

when I ~~ whep i@sawjie I‘a%.Ilwaikeé’upfﬁhe¥hill'a
llttle bit and I ‘saw my = my~féﬁt -- the nelghbor,‘

ng the nelghbors

h@use.andihgiwas tdlkiﬁghtdasgmebcd?? zAngfgo;I

LATKIT ’g £o, ‘wa pparently a spotter for the

;j;pg-*.Reed' that what --

f&rackhoem' And he vas tel

‘that they weve contractéd with the City of

ggked 4f we wantéd to talk to the boss.
I'kﬁew‘ﬁhatflﬁhadva.IS-f@bﬁ:easgmgnt‘bqgagag

Id @nly bought the property two years earlier and

thatwdgeé-wa§%parb.of But -- our 'papers, clos1ng
doeuiments.,

,i'watched;=a;1-wa§ch¢@!%he -+ ghe showel, the

big’ rackhoe: scooping and dum_f@@;

¥he: back becdusé We were up: the bank. I couldn”

féee:what»lt ‘was scoeplng but T could see that it

was dumping on the other -- on the other side -

GARBER REPORTING SERVICE
80342564500
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CARL FOSTER

_ Page 3

Z?%

»

- 4

S o 2 o]

Q. - trackhos?

towards the #iver.
The boss came up, her gave me & card, he was

with No¥th Riigrican Pipeline:

Qv So the spotter and the trackhoe dEiver; as you

indérstand; were --

Right. Talk == talk --.

b

-+ from North American =¢
- =- there were the four of us. They weré &n. thé

sproperty;, yeés.

0

And. they .were from North American Pipeline?
 Right._

D6 you know their names by any: chatce?

‘T have the card and T believe his last name Was

Nesmith.

. How do youw spell that; do you. know?
. That'§.the name of the gentléman Who was driving

tHe: =

A The trackheé.

i

-

to ‘know. that by chance?
A. ;ggbgyg;nosidea}
0. ©OKay. And tell me about that conversationm, what

was the context and what was the substance of the

‘The name of the spottér. do you happen

' GARBER REPORTING SERVICE
803-256-4500
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S - S N =

o oo

10
]
12 |
13|
14

16

18
19 |

20
21

22

23
24
25

!
} EXFHBFT H

jAf&ﬁﬁ _urtﬁblv

bulldozera
| A Well, they were both =- they Wefe both. theze.
0 Okay. So there was one giy oh a bulldozery
correct? | -
A And ‘@ guy, I Guéss standing there, T guess.
Qr | GEaY‘ ‘Was there anybody other  than those
two, that you saw on your property? | o
A wo. - |
'Q{_. Okay And. you sald that you told them,there

was a. valued Columbla monument, "probably the flrst

' bridge: " What does that mean,'"the flrst bridge?*
» .A",« From what: I had learned 1nclud1ng the

jphotographs I guess that are avallable somewhere that

hthls == in, hlstorlcal work done, ‘the. John Compty Brldge,

Wthh T ve learned untll 2015 were the oldest - thlS

gthe oldest structures standlng on a Columbla property
. Now 1t S the Selbels house, is the oldest

"Q,lj Okay And you sald that you yelled at them .

';as,loud as: you could to relay that. 1nformatlon What.

*response did you rece1ve7
A . It s kind of llke an. == I thlnk I saw & nod
of some gort from the QEY‘whovwas;standrngn
Q okay. | |

A T -- I just didn't know what to do. T.--1

Vbrldge abutment and the one on the Brlnkman property were,

. . 2 DEPOSITION SOLUTIONS
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\TAMES COLEWMAM

was astonlshed by what had happened

Q Did you see the driver of the bulldozér

,acanWledge;ynu,in:anYaWay?

A . T =- T couldn't be sure about- the driver of

the bulldeozer. He was faced away from me.

9 Oh; okays Okays 8o what happened next?
Well, I -- I left the deck.

 And whére did you go?

L R <

»,Wéil,'I‘Wéhtnbaék»EbImY”houéém

©

'fOkay and dld you ‘take any steps at that

_p01nt t0 flnd out what ‘was g01ng on; on your property°

A .1 dld the next morning: I tried to call the
Columbia engineer -- City Qf'Engineens; I talked to some

-- I still don't know who I talked tov-—‘Assistant~Gity'

Englneer And I -- I didn"t write it down, it the tlmem |

T mean he was pretty busy and I had other thlngs d01ng

-neegbb@gh@ng 'K@b@dy'lfve'ta;ked to has seen-a:filef;<

inéliding ftie.

The original sewer was put in; in 1985, by

' the -- during the tenure of the previous owner. And they
';dld a beautiful job of not destroylng the property: 'XQQ
would hardly even know that the sewer was there. éAnd
~they had sent out fliers at that time to alert people:

that a séwer was being put in.

ESQU RE
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19
20

22

24,

25

February 16,

Johnathan M Leader; PhE)

2018

ﬁéﬁiéuéweoneerné té me. The flnal determlnataon of

thether 1t wag in truth a Vielation. &f that law o

not. 1s a matter fo% the Court and I am more thanA

Wigling to‘leave?iﬁ il the hands of ‘the Court

as far as I am concerned

agaln, had I been asked,

I would have said go talk to a prosecutlng;' :

attorneyrzgg find a magistzate, fiLéwéréémpﬁaint

ad.,. and you knowp have them

‘iral, determlnatlon because they

..v,. st

“?han@ I amﬂnoEe That is 3s close as 1 can

“fﬁ to an.- answer on that Bne:y

Q- DQ.Yﬁﬁfﬁaveaan épin&én as to whather a

[

Object to the form

iMR KEND _L»

MSQ“WQ@TENE Object to ‘the form

MR... STEWART S ohiectibnw

'BY MR HODGE“

0 o be Liable. undér this act?

the diseussion that eccurred. at

But

172




a
t

SR
flosy

16 |

17

18

20.
21
22
23

24

2.5

‘Modésta Bnnkman etal.v.

Jbﬁna‘than M Leader PhD
February 16, 2018

Weston & Sampsori, etal. .. . 5 e
All they have to do or

damage They do ﬁét’ﬁa,vw ”fknow that the hill

1mply have had to cause the damage~
Q. Just to ‘hésdache sure oUr recordlls
dlear t@d@Y}.@éff@rmlng>damageuasseasments uhder
jhsegeibn 16-11-780 is a part of: youk normal job

duties as state archaeologift?

Q. . Okay:

B It doesn,t have to be the defense OF
. Okay-

A At 1o, cost

. ' Q. SO*Dr Leader, what was the cost: of

puttlng together your report that 1s EXhlblt 259
Was thére a cost of tHat?

A T did not parse -ut any eost because
{im nét billing anybedy.
[oP okay . | |

I didn't get pald any ext¥a Lo my

the law was passed, it éiﬁpiy Was*anuéXtra thing

they weré going up and down was a meund fThey<de

not have to know that the thlng Wag a burlal Ehey

A As far as I'm concerned it is. Whethe? E

if T'm ‘asked By anybedy I will beé happy to de: it.

the plalntlff ‘ Iﬁ‘I‘m agked, it w1ll bé. produced:

salary. It's simply, ‘as far as I'm concerned, once.

173 |

A VV‘TR—‘ A WILLIAM ROBERTS JR:; &ASSOCIATES (800) 743 DEPO
il | B Kol cheduledepo com
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STATE'OF.SOUTH CAROLINA. " IN'THE COURT'OF COMMON.PLEAS

'COUNTY".OERICHLAND‘ | " FIFTH JUDICIAL CIRCUIT

:-Robert Collms Pamela Col]ms

Plaintiffs,

'ORDER'

Weston & Sampson Inc., Weston &
Sampson. Engmeers, Inc. Weston &.
Sampson Serv1ces lnc-»-- 'Weston?& ‘

Defedaiits.

INTRODUCTION

On April:22, 2018 the Defendant North Amerlcan Pipelitie: Management (NAPM)r
filed. a. Motion for Summary Judgment assertmg that theré “were 1o genume issties ‘of,
‘iaterial fact: that it did not; 1“w1llfully, knowmgly or mahclously enter Plaintiffs”
property(ies) for .fhe sole: purpose- oﬁ‘di"scovering»‘,, ‘uncovering; moving; removing or: .
attéiptifig to, Temove -an - afeheological resource and 2. That the archeclogical
, : o \ _
resouiice/archasological striictiire(S) at-issus Have riot been, designated as historic by any
applicable andlor- governing preservatlonandlor conservation authority(ies)”  The
Plaiiitiffé- have -alleged. in lits zcomu(laint;, ']iébdlityﬂunder- Section 16-11-780, of ‘the. South'v. '
Caioliiia Code Sf LAWS;, a8 amerided, foF ths -anegéd‘-déétrt’uc'tiaﬁv of two: histofic: isr'iég'é:
abutméiits that it clarms the Defendaiits; destroyed ‘on two of the, Plamtlffs propertles '

Defendant NAPM is seekmg summary judgmention, these c]alms A hearlng was- held on
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May 8, 2018. After: hearing-the. arguments ‘of the parties, -and considering the motion;,
briefs, and exhibits.that were-submiitted tothe Court, the Court Heteby: issies.its judgmeit
if the matter:

‘The. ;ba'Si’S‘ fot :the: Defendant NAPM’s motion is the: affidavit ‘in: support of its:

 istion by Shanson Hertford, an eifipiogee of: NAPM; which states:in;part that ieithier hie

ior-:anyong ¢ise at NAPM was aware that historical structutes existed on the Plaintiffs”

 properties; he had not seen any- documentation that: historic: bridge abutments -existed
thereon; :flbrf did. he. have: knowledge that the area had '.been.'designatedfﬂas.f ‘historical..
Sgeondly,, e statéd thiat neither he: o :éh:yb‘r‘xée fiom NAPM had, evér iﬁteﬁtiéﬁélj’iyj,;
maliciously, or recklessly destroyed any historicalstructure. Flefuriher stated that neither
'hg not anyonefrom NAPMhad ever moved'or displaced any rocks that weﬂ; -’alie.ged-to be:
historical or. “entered the property of: the: ?Blhih'tiffég'fOr‘ the pu‘rp_ose‘ ’dﬁ.n‘lovin»‘g;; 0L
destroying, or defacing any historical figures of :stoncal Tandimarks. of archaeological
resources:™ | | | | |

In Oppos"ihg{NKB:M’;sA Motion. for Summary Judgment, the Plaintiffs. provided. a
printout:from the. ArchSite database:that'is maintdined by. the. South:Carolina Départment:
of Archives and Hlstory Which ifidicates that the Plaindiffs’ propetty. is covered by'a
polygon denoting:it & & historical site (Exhibit C). Thie notation attached to the polygon
sfates in part; H istoric: Areas: Broad River Ferry and Bridge -’Sitef" It:further references

the date ‘of ‘the resb_urce;as being 1791:1900. There is a:notation:that the sife; is. “not

eligible 6t tieéds further evaluation:” NAPM prodiiced. a letter from Mr. Aidrew W,

Ghiandler of the South-Carolinia Department of Archives aiid History. to Plaifitiff’ David

‘Bfinkman daited May 30, 2008 indicafing that while’ Mr. Brinkmari’s work.was described
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as “1mpress1ve » the site. Was not ehgnble for- mclus1on ifito: the "National Reglste_r of
Historic Places a.t thiat -tlﬁié'h@@dﬂS_é additiotial evaluation needed to bf,f?' P?!.f,QfmGQQIl'fh@
site: | |

"The: Plaintiff ‘cited'testimony: from: Dr- "Jonathan!'Leaderf':the ,.Souj’th '@arolina S't‘at‘e:‘
Archaeologist; who testified. that:the: property was de51gnated as a histofical ite. in 2007'
after its’ hlstorxcal sngmf cance was Tealized.

“The Plantife allege i heir brief and at-oral argument ihat it was undisputed ihat

neither NAPM: nor ithe: offiér. Deféndants had performed. any- sort:.of. cultural resources.

sufvey’ priot to undertaking: their laiid disturbing activities on; the. Plaintiffs” properties.

"The Defenidants did not object 1o this characterizatiornior did they: offer-any: evidence'to. -

the con'traryf‘ '
In reply to the afﬁdawt of Shannon Hertford the Plamtlffs produced theminutes:

of a preconstructlon meetlng that occurred on September 18: 2014.. This : meetmg was:

?attended by NAPM afid the other Defendants The niemo drscussed the bu11d1ng of a road '

i@?’fQS’S: tll@ap laintiffs’ land; Léféfﬁhlfcfefd the existence:of a ﬁﬁé@n‘ (l:ﬁ),;fQQti W‘Q@'-;Q@SQM‘?M}

and further: mdlcated the need to:remove “large rock: formatlons that were: along ‘the:way:.

Tn-addition, thetiPlai‘xitiffs; set for’tl‘i’?ithihibit’ B”:a.proposed,;éﬁéofpé of work aridbudg'et that

was prepared by the Defendant ‘Weston. and’ Sampson. ‘The: docament; a memorandum
from Defendant Weston'and Sampson to'thie Defendant‘City of Colunibia, references the

road .bu'il‘vdinvg; andl:'rock;.%r_emOValn along with: a'budget»-f-fOr,. each.. Eachrof ‘the;DTe'fendarit‘s is

Teferenced. i Exhibit B, and
dociitheiit ; prior. to thie work bemg perforimed. The: Plamtlffs argue that Exhlblts A:and B
demonstrate that NAPM and the others infended to enter the/ Plaintiffs* backyards:for the

purpose: of land disturbing; activities ‘which -would. involve the: road building: and rock

sumably each Defendant had: seen or been aware, of this |
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refmoval. Oiie: could Teasonably. concluide from thiése ‘exhibits that:NAPM and the othier
- Defendants liad a concerted plan to enter the property of, the Plaintiffs, and NAPM in fact

did enter:the Plaintiffs® property and conducted land:disturbing:activities.

The:Plaiiitiffs. further-allege. that. work was performed ouitside: of the gasements that.

were pranitéd o the, City o mainterianice of a sewet: [iiie, The Defendants: do. not argue:

thiat the rocks which were:id

{19) oot wide easement, and'the Plaintiffs alleged hat the two-abiutments were:outside.of
.’thé aforementioned €asement.. The Plaintiffs. s“tate_’ that hadl the Deféndaiits peiforitied. a.
cultiral fesouifces siirvey, N,‘AEM,éﬁdz'thé otﬁéféivlvb,ﬁld.ﬁ%i.\‘{c knowntheywere working o
2 prewously identified Historical further arguethathadthey been given
adyanigg"ﬁoﬁqq of thie proposed work that they-would have told NAPM and. the others.fo

avoid the: historic. bridge abutments. The Plaintiffs produced. Exhibits E -and F, the:

testiinony:of Geng: Pierce, P:E. of Westod and Sampsoii diid Michael. Shue; P.E. of the,

the easements: This'testimonyisuggests:that at: the fime=the~wofk'was',being done, some:if
_not:all of the: Defendants, including NAPM knew- that the.easement was beirig excééded..

fhe legislature: did not require kniowledge thata site-which is damaged:is an‘archagological

resource (Exhibit 1), Dr; Leader provided an example of a case that was considered.by the:

Legislature-when he was ‘consulted.about’the bill in which person(s) damaged a Native:

Amigtican:noufid aiid did ot khnGw that the TMoifid was an dichaeological Tesource:, Dr..

Leader testified that under the stafiite, the person disturbing a structure did not have to

know that it was‘an archacological resource.(Exhibit I): Tn addition, the Pldiritiff cites the

testimonyof Plaintiff. Dr.. James Coleman; -who stated that he wamed;NAPMx'er’r'l}_Sléﬂyéé'S'f.

ntified as histotic bridge-abufments were within the:fifteen,

ty. of Colunibia, indicating that the work which' was dong exceeded the dimensions of .

Page 92 of 583



that the bridge: abutment was: a historical structure .and ;advised. them riot ito, disturb. it

(Exiibit H).

" Rule 56 (c) of the South Carolina Rules of Civil Procedure provide that summary-

judgment: shall be granted when: “the ‘pleadings;, depositions, answers: to interrogatories,
aid.adinissions ori file, fdg’ether*with the affidavits, ifany, show that there. i§no; genuing.

of" 'law?-" Gunmngh‘am;'v: Anderson Gé’i[ntj); '7'411. ‘S;E5=2d£:—545~~ 549 ’(S";G; App: 2013)‘-,- citing:

- Jacksonv. Bermuda. Sands Inc: 667 S:E.2d 612, 614 n:2-(S.C. App. 2009) The: party-

' seekmg summary J ‘dgment has the burden of cledrly’ estabhshmg ‘the absence of genume .

ssuss:of materlal fact., McCall Vi State F aFi Mut Auto Ins Go., 597 SE: 2d 1815 183 ‘

]

(sc App; 2004): | - | L e -

Once the party movmg for summary Judgment meets the 1n1t1a1 burden of

Tést on'mere allggallqnszqrsfdenl.als.;c_ont_ame.d. in the ple.aadmgs;-;Re,g,ans; Barik. 'S.Chll?unhs: |

$82 S.E24 432, 438 (S.C: App. 5003): The nonmoving: party must: come Torward. with

specific facts ‘s"h'oWingy"thereuii‘s»a gentiine issue for trial. Rifesv: Hitachi G’onstic;;Maéh;ﬂ_'Go;‘-,»,
Ltd. 609 S.E. 2d 565,'568 (S.C. App. 2008). The: puifpose of stftimary judgmient is to
expedite the disposition of cases which, do ot 'ré'quirés the services of ‘4 fact finder:

'anléiiiva= Fields;?:

345 S. C 440, 452 548 S. E 2d. 868 874 (2001)
il ‘Srdef to bé 1iable undef Section 16=11-780, (C) of the Siith Cafoliiia Code of

Laws:as:amended, a Defendant nust:

I: “willfullyor knowingly enter upon the Tands-of another and,”

354 S G, 58 69 580 S~.Ei.2d 433 438; (2003), quotlng George Vi Fabrz, :
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-

2., “disturb;of éxcavate a prehistoric ofhistofic site)”
“3. “for: the. purpose of...unicoverinig, moving, feitioving, or attempting to removel an

archaeological resource.”

The-evidence before:the Courtindicates that NAPM intended to-enter the: Plaintiffs

prooerty, and willfully and. intentionally did so: NAPM intended -fo, and ‘ii: fact did,

engage in land dlsturbmg activities. as: part -of then operatlons 10 ; bmld a road across‘,v

Plamtlffs propertles NAPM admitted that stones which weie; prev1ously characterized by’

testimony, of the ‘Stite .Archaeo]ogist 'that the site has beeﬁt,’cié'si:g‘f]zitfédifafs’: historic since:

2007 is sufficient to, conclude:that the, 1o¢ation .of the bridge abutinents i a historic site.

and ;archaeological, resource. Just because thie sife was not granted nomination: to the:

National;,R/‘e‘g_;is'terfofiHi’st’onic Places does not diminish the fact thaf it had been identified

by historic agencies ‘in, South Carolifa 4 & historic site. The Colft cari .conclude, that

NAPM kiiowingly and wilfuily entered e fands of the. Plafntiffs and conducted earth-
moving acfivities that-apparently ‘damaged what had previously beenidentified.as historic
structures. | | o |

| "NAPM’$ im6tiofi-thén turns on ,.W,héther"SéctiO'r’l_51"6"-:1‘71‘=780 ©) requlfes a:party to.

kiiow ‘at; thie' tirie of entry and damage that"the thing: or site which. is damaged ‘is a

historical:structure, NAPM xalleges that the statute should be read to require the specific:

knowledge by a defendant -that the sife which is being affected is an archaeological |

resource: The Statute states that: : ' 5

It is unlawful for a. -persoi’ to w1llfully, knowingly, o m
- efiter’ upon the lands- of another or: the- posted lands of:the State and,
- disturb or-excavate a prehlstonc sxte for: the purpose:of discovering;,
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uncovering, -moving; removing, or attempting -to; Fémove .an
archacological resource. ., '

This ‘stafufe:can be reasonably- read.fo: mean that one does not necessarily have to know: -

thait: thie: objéct Which s ‘béifig disturbed is an archaeological resource: The -opetative

Tanguage is that lidbility is premised uplori the requirement that ofie “efiter” the' lanids of
an archaeological resource. The statute: does: not: say that liability- requires ‘that: the

distuibafice must bs to “an archagological resource knowii? 48 steh'by:the defendatit.

aiid ifsulated. fiohi. liability dué to-their failire-to, check -for historical Fesolirees. Sich

dpplication wauid be coritiary to the Furpose of the statute. T additibi, the impossibility

 of provingiadvance knowledge would render the statute ineffective as any-defendanticould

claim a purpose other than. disturbing or.discoyering: an-archaeological resource:and ‘gain

‘immunity. ‘NAPM?s interpretation -would .encourage: persons- to. avoid due diligence :and

et o duny-of iy whether :site was of contained ar archaeslogical resouree,

The interpetation of the statute by the State Aréhagologist that one d‘cp@,si- not'need
foknow that‘thg;dis’tixfbéd- site:was:an aréﬁaeolpg__ibél resource af t’he"ti'n‘lelc‘)f distﬁ%ar;ceﬁ’s
fedsonable, ﬁaﬁ'd..iit";“féﬂé.é‘,,t‘sz a- plain Alhn'g‘uzi'g;c;: -r,ez;dih_kg-; of thie. statiite. It appéars; that thie
purPOSCOftheStatute1stoaddress 51tuat10nss1mllarto fhie Facts in this Gase whiete there’is
a willfil o Kowing eniry o Jand belongite to somieone else, there i a distuibarsstor
excavation; and.the purpose of the entryis to effecfuate disturbance;or excavation of‘a site
‘where there isqan_afc‘haeol'o‘grical’ résource. For the. pﬁrposes;’of liabil'ityr,. the statute does

not .state ‘thie' violator ‘must know: that “what, i being disturbed o excavated is an
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atrchaeological résoiirce.

“The warning by Dr: Coleman to NAPM employees that the bridge abutment'on his:

property. was historic and:should be: avoided prior to its destruction further suggests:that.

NAPM wa Gii noticerpriof to reducing the abutmént on.his propeity to “a:pile.of rocks:”

Sucl riotice’ by Plaiitiff Colemian it clearly contraiy-to the assertions egarding lack of

knowledge contained. in the.affidavit by Shannon Hertford:

In regards to the purpose of discovering; uncoveting, moving, ‘removing; or
attempting;to remove: an archaeological resource; NAPM is assertifig. that their puipose:

was something, differént. The docuiieiits supplied by Deferidaiits in.discovery, such a8

Plaintiffs’ Exfifbits A.and B; show that thie Defendatits identified the rocks constititing the
hisforical structures as.something that would need removal, The Defendants placed extra
funds; in the;budget for removal:of the rocks constituting; the abutmaiits (Exhibit:B). The,

Defendauits showed i with heavy equifpmentand proceeded 1o feove the aréfieological

resource: A landowner notified Defendants that the rocks. were an important archeological
resource half way through ‘the: destruction. The Defendants continued fo ,exca\/afe, and:

remove. the archeological. resource after explicit. notice. ‘All of theSe: facts -point: to .a -

purposé of removing the rock bridge abiutment striictuies.

Section 16:11-780 (1) provides & private right of as follows:

State:lands, ‘may f ,‘sasectlon. -
to. recover, the: greater of “the archaeologlcal resources’s, -
_archaeologlcal valie or cofmimercial value and the cost of restor. atlon_

-plus attbmey s fees and:court: costs'

This Sestion dogs not. expréssly Fequire & GFiinal proséoition, under the statute: -4

Prerequisite for a, civil ;action. Judge Lee hiad previously ruled in ithis case fliat: the

‘Plaintiffs have a private righit:of action under the statute,

" Page 96 of 583



_ NAPM further raised in their argumentthat liability under Section 16:11-780-does.

not»apply-because’:‘itksta’tes:

(K) Nothiig coitaified if 'th,isi‘s'éctioﬁ,;sliéll;i'i"“rrifi'tl.ofr'?’. ifitgfere with:
(3) the Tawful acts 'of 4 ut111ty Worker. actmg n], the stope of and i,
the-course of his:employment..

This argument-is inapplicable; as: the evidence has indicated thaf the:-work was conducted

outside of the easement; and, was thus not alawful act. I addition, the. Plainitiffs” Exhibits

A and B references the-intenfion t6_build, the: road  within thie: casement. Since the: work;

admittedly’ was performed outside-of the -easement where: there: was no permission; this: -

" section {5 iinapplicable: In addition, this Section: does nof sfate-explicitly that there; is:no

Vidbilty fo iy Workers:acting if the couisé aid Scope of their eployinent.
Ii respondmg thie  Deferidant NAPM’s miotior; the Plaintiffs have et forth

.numerous lssues of materral facts: that are contrary to the assemons and' arguments of

bNAPM ThlS Court concludes that sufﬁcrent lssues of materlal fact exnst to deny.f )

’Defendants NAPM’S Motlon for Summary J udgment

‘Having iconsidered the motion filed: by NAPM, ‘and the briefs and 'arguments of

Both paitics, thie Coutt fifids: that the Plaintiffs-hava sét. forth Sufficiént evidence in this

attér to demonstrite tliat there remain peruing issues of fiatetial fact.in thisicase. For the. -

“reasons set forth herein; Defendant NAPM’s Motion for Summary: Judgment is hereby:

- denied.

T Thig order, docs not address the proprrety of whether the easeimiéit allowed bulldmg thie
road; however, ‘the: evidence before: the .court ‘indicates ‘that the acts of NAPM: were:
outsrde the scope:: and course of their employment
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1T 1§'SC ORDERED,

The Honorable G: Thomas Cooper; Jr:
Circuit Court Judge:
{121 Broad Street, Riv
Post Office Box 1557
‘Gamden, SC:29021

May 2018
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STATE OF SOUTH CAROUINA ¥ iN THE COURT OF COMMON PLEAS
g ) 52 FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND. %
Modesta Brinkmian, David Brinkman, James; }
Colefan, Carol. Fosier. "Karén Foster. Robert: } . ) .
Collins., Pamela Collins,, } ‘C/ANo.; 201 209.'-40-5598
Plaintiff; b
-} MOTION AND. ORDER lNFORMATION
. ¥ FORM AND. COVERSHEET
~ City of Columbia, et al. %
e _Defendant. _ } .
Plal nﬂﬂ‘s Attorney . Defendant Clty of Columbla's Attorriey:
ohin .Esqui : Jeanng Llsowsk' ‘Esquire . '8§C'Bar #69429

' Hodge & Associate >

; Attorney
Post Office Box: 25553 -

lgmbia SC 292()2l

| = MOTION I-_IEARING REQUESTED (atla«:h written: moﬂon and comp! ¢ SECTIONS 1 and )iy
1 land Ill)

- ‘SECTION Iz Mot&onlOrder Type o VV o o P U,;'i =
® Wmten ‘motion-attachied: - o RS 2
o Form motion./ order r;na -

l»he_reb mQve for relief or. actlo by 5he Court as set forthin the attached proposad order-a W
] 1012017 o
Sngna re of Aﬂorney for a Plammfl = Defendant “Datesubritted
SECTYON I Mohon Fée, . . :
@ PAID. AMOUNT Please bi II Oifice of the' City; 's-account
3 H or}Spousnl Support” -
‘o Motion for:Stay | in Bankruptcy B
ol Motion for. Pubhcauon 0 Motion for E Execuhon (Rule 69 SCRCP)
o Proposed order st
.Name of Cotirt'Report :
u.Other; - Tt
JUDGE'S SECTION ) - I
‘o Motion Fee.{o'be patd upon flmg of the. attached e o _JUDGE |
order: ‘CODE:_... eae o DAt ;
‘o Other: T - ' T
“Collected by: ‘ T T T Date Filed:
a MOTION FEE COLLECTED C
a CONTESTED B.AMOUNT DUE:
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STATE OF SOUTH.CAROLINA,

3
COUNTY OF RICHLAND )
)

© - ModestaBrinkman; David Brinkman,: James)

.:Coleman, Carl Foster, Karén Fosteér; Robeit. )
ACollms Pamela Collins;

Plainitiffs,
s.

Weston & Sampson, Inc:, Weston &

Sampson Engmeers, Inc., West: & Sampson )i
Serviees, Inkc., Weston; &~S‘ampson EMR, )
Iiic., Clty of Columbxa ,-SC;North Americafi );

Plpelme Management Layne Inline afid Yy
Robert Hotrier, P.E.,

Defendants

" IN'THE COURT OF.-COMMON PLEAS'

FIFTH JUDICIAL CIRCUIT'

C/A FileNo.: 2015:CP:40-5598.

NOTICE OF MOTION. AND
MOTION FOR SUMMARY JUDGMENT
BY DEFIENDANT CITY OF COLUMBIA

Tox  JOHN HODGE AND GEOFFREY CHAMBERS ESQUIRE, AT']I‘ORNEYS FOR

;PLA]INTIFF S ABOVE—NAMED

YOU WILL PLEASE TAKE NOTICE that the: Defendant . City of Columbia, by- and

thirough, its nndcr_r_,'lg_n,,.emd attomey; will moye: be_fore ‘the: Presiding Judge ‘of the Fifth Judicial

Circuit at the Richiand Cotunty Judicial Center in Columbia, South Cardlina oin the 10" day after

service hereof, or 4s soon flieteafter as cotnsel may be heard for an Ofder Graiting Sufamary

Tudgment to the Defendant City-of Columbia puisuiit to-Rale 56 of the South Carolina Rules of

Civil Procedure.

Thie Defendant’s Motion for Summary Judgnierit shall be based upon the following

,gr,burls!s;;to“yyi‘t;

Pa‘g'_e Tof 3
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lt-.. The Defendant is: 1mmune from: suit in thxs matter. pursuant to thie: promswns of

§.C. Tort Claiiis Act; specifically Sections 15:78- 50(1), 15:78- 60(2), 15:78-60(3); 15-78:60(4);

15-78-60(5), 15a78-60(;’7_;)3 15-78-60(9);. 1-5”,-78-60.}(‘»,:1:.:7.)\, and, 1,5,-18-60_(,‘-,20"); of the :South Carolina

‘Code of Laws, 1976, as amended.
2. The Defendant is entrtled to Summary: Judgment as a.maitter:of law because: there:
is: no evrdence ifi: the record to.establish the essentlal élements of i mverse condemnatron

3 There is no ev1dence in the. record to estabhsh a. private, diity owed by the

Defendant to the Plaintiffs: whlch is drfferent from the duty, if’ any, owed 1o the: public: at large..

. 4. There i§ o ev1dence in, the: record to estabhsh the elements of 4 private nght of

élqtjigl,f fO.!fﬂ,!@gdes,_jgructrgn:gf.‘archaeolqglca_l;és_truetur_es.urtder":'S.G.Co_de Ann. §~1,6-1_ 1-780.
5 TheSouth ?C"?ardl"inn 'Tdﬁ"élairrrs Act is the’ exclusive remedy-availible in.an
actron agamst the Clty under S. C Code Ann. §15 78-200

6 The Defendant ‘is; 1mmune from the award of ‘punitive or exemplary damages,

 attorneys’ .fees;;_ or interest prior to ;;rgsigment, _pursuant o' S.C. Code: Ann, §15-78:120 and

televant case law.

7 Any recovery by.the Plaintiffs against the Deferidant is liriited 35 & fiatterof Taw

by the provisions of S.C:.Code Ann: §15-78-120:
§: ‘The Defendant ‘is imfune from suit in, this matter pursuant fo S.C: Code Ann,

$16-11780000).
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The Defendant shall rely upon the pleadings-in-this case, Rulé. 56 of the South. Carolina

Rules of Civil Procedure, affidavits; deposition. testunOny, applicable statites and case, law

Post Office: Box 667
: Columbla, South Carolina’ 29202
©(803) 7374242

Attomey for Defendant. C1ty of Columbxa .
October 20,2017 A _

Columbla, South Carolina '
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. STATEOF SOUTH.CARGLINA | IN'THE GCOURT OF COMMON PLEAS'

)

i o ) FIFTH.JUDICIAL GIRCUIT |
COUNTY'OFRICHEAND: + )
| )

- Modesta Brinkman; David Brmkman, James): .(;;[A,FilestNofiz’-» 2015-CP-40-5598
Coleman; Carl Foster Karen Foster, Robert ) '
Collms, Pamela Colhns

Plaitiffs,
DEF ENDANT CITY OF COLUMBIA’S
- MEMORANDUM
IN-SUPPORT OF ITS
MOTION:-FOR SUMMARY
JUDGMENT '

vs.

Weston & Sampsou, Inc, Weston &

JTI3NNVEP

2409
‘gm B E-HVrBI0L

5

3(.11883?1!??

)
P
)
)

s : . Defendants

summa:y Judgment based upon Rule 56(0) of the South Carohna Rules of ClVll Procedure The;
-' gAlt)({:ge"spggtfullytsubmlts this memorandiim, in suppon.g.f itsmotion _f_qr summary judgment,
STATEMENT OF THE CASE | |

This »Iacﬁ'on is broughf by the “'Pl'aintiffS' "s‘ixfléndowno"r's | arid/or:residents 'of'. pfOperiieS'f on
Castle Road in Columbxa (and one non—landowner), which propemes each have: 4 sewer
gasemeiit, held by the: City of Columbla, running’ across a back jportion.of the: propemes Seg
Exhibit. A, attached Heits. Pursuant to- a ‘Consent Decree with the U.S. Environinentl
Protection Agency; the City is engaged in a cofipiehensive iﬁi"‘n;v;‘pécﬂtiqtija; remiediation and<repair

progiam (the “Program”) for its sewer lines “to achieve and maintain full compliance with the
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CWA, the SCPCA, and thie:NPDES Permit; including thé goal of eliniirating; all fiture §505.

CEPA Consent D_,e.cr@és Section. III, p: 8; May 21, 2’014,: aftached heréto. as Exliibit B. Michael
Sheu Dep: 69:2-10, 175:6— 177:14, September 19, 2017, attached hereto as Exhibit.C.

 The Plaiatifts’ properties:are located in what Deferidant City: lids designated as its West
Columbia Basin (the “Basin”). The Cify hi:edevér&iqy.sxg.oglrépigrs'tO. perfori seivices specific to
_‘.thei.?r:qgram;smgli as ¢learing of ‘sewer-easements, 'smpkcr-tqsting;f.\'."i;sual?ih_sp:c,cjions of thelines; .
constiiction: Feﬁéffsr anid. slip lining: of the ;s'éxver lities, Sheu Dép. 67:1-68:7, ‘Exiﬁbit-::@a After-
‘inspection ¢ of the lines under-the sewer easements located on’ Plamtlffs propertles determined the.
*mcludmg heavy vegetatlon shrubbery and ‘trees’ that ‘had overgrown the :easements .since thev
sewer” 1mes were: installed in the early 19803 ‘Befoie Defendants could complete clearmg the:
easements; Plamtlffs stopped Defendants from contmumg -{hesproject:and: ﬁled thi§ mstant actlon
cla1m1ng varlous causes of Action for propeny damiage. Sheu Dep 77 8—9 Exhlblt C The‘.-
"Plaintiffs filed their Complamt o1 September 11, 201 5 afi, Amended Complamt on' December 16, |
2015, and a: Second Amended. Complaint on. January 13,. 2016 The: seven Plamtlffs sued elght
, defcndantsg; asserfing nine causes of action: trespass; fwo causes of action for gross negligence,
fitisance, destruction -of'>'air6ﬁae_iolog”ic'ai struictiires, two causes of acfion for taking, rneé_l,igsmsgs: :
and negligénce pérsé. _ o

f.UNDISPI_JfIZED FACTS |
Sik of the Plaintiffs are the owners of real propeity 6ii Ciistle Road ‘within. the Clty of

Columbta. Pl"aint'iffs Modesta. and David Brinkman own the pro'per'ty.» and reside at 154 Casﬂe
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Carl and Karen Foster-own the:property and reside at 1142;Cé‘s'tli'aiRoﬁd. ‘.‘if’ilé.)i‘rit’i'fﬁﬁbiliéttf Collins
;own the real property located. at 156 Castle: Road ‘which: property is undeveloped.. It 1s
undisputed that Mr. and Mis; Collms donot resxde af 156 Casile Road, Itiis also undlsputed that
"Rame,lg@olhns ismot a‘record.ownep;of the property dt:156 Castle ;-Road.

 Defendant:Gity is the owner and operator of ‘the sewer systein for (e West. Coluibia
‘Basi and owiis and operates the sewer li;n‘e:s% that run beneath & portion qﬁ‘,Ptgintj.itf,s-’?‘ property:
De‘fendant?'city-= has duly-execited. -4nd. '-fsfbﬁ"éﬂy?: recotded gasements for the sewer liges in.

attached hereto as.Exhibit: A, The easenients. grant to the Clty the. nght;; -

2 1

?‘questton See: Easements

- f‘fftcr ‘c‘onétrne‘tf :e'p"e’rate;: and rﬁ’am'tam 'tdge'thérﬂ-'w‘i'tﬁ‘fthe :right’ of i‘n gress ‘ancl 'CglfeSS;;;a:t‘.v all times:fort

\the purpose of constructmg, operatmg, and. mamtarmng & sewer: imain. and w1th the nght tor
-remove shr ubbery, trees and other growth from the rrght-of-way and constmctron area. provrdedi |
that the: property wrll be restored as. nearly as practlcable to 1ts orxgmal condmon upon,
completlon of the constructlon and damaged. shrubbery and trees Wlll.,.,bevleﬂpl,ahee;l_ with the:save -
' ‘-.vanety ﬁom nursery Stock.of a practrcable §iZe,.." Id

It is also undlsputed that. the Clty d1d not complete the Prolect ‘because the Plainitiffs

"ét’op"ped thie. Defendants from completmg.the:c[earmgaof the easement, then :ms_tttuted-ttus action - |

and refused to al]ow the Defendants to conduct the sewer hnmg and complete post-pro;ect
remediation: of the aiea during the pendency of thlS lrtlgatron Sheu Dep: 77:8- 9 96: 6-7 99:6.—
1’1 00 3 - 147:17:20, 177 17:24,.184:5:9; Exhlblt C ‘The Clty w1ll at some' future date proceed
-wrth the;P.rgJ ept‘to tens‘urea.the"n.ntegrl,ty,'tgf the sewerlines under Plaliitifts’ ‘property and, s is the
City’s standard pracnce will coridiict the rernediation measures.required by-the:Project and the

easement documents. Sheu Dep. 148:5:13, 15011214, 152:15, 181:10-15, ExhibitC.
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STANDARD OF REVIEW
Summary judgment is approptiate “if the pleadings; ,dst‘:pcs,iftiQn.;s;ﬁ ‘answers: 10
interrogatories and admissions on-file, together with the affidavits; if any, show fhat there.is no
gefiuiinie issue of material factand that .thq.'moymg party is entitled fo iﬁdém'em 48 ' thatter’ of

Taw.” Rulé 56(c), SCRCP. “T]he evidence;and all reasonable, inférences therefvorn st be:

viewed.in the light most favorable:to the:ion-hovinig:party.” Osborne v, Adams, 346 SiG. 4, 7;

550 $1E:2d 319;:321 (2001); Byrd v. City of Harisville, 365 8.C. 650, 656, 620 S.E:2d 76,79
005y |
ARGUMENT =
Plamuffs have alleged causes -of action- agamst the: C1ty for: trespass gross negligence,
_ nuxsance, destructxon of archaeo]ogxcal structures, takmgs and neghgence ‘perse. Each of these
causes of action should, ds:a maiter of law, -besdnsmlssed-.-..P laintiffs alleged a cause of action for
negligence:also; bﬁt’-only-'ggg{nsts the: Weston- & Sampson: aéféﬁdaht‘s}

L. AThe' Court shouild-dismiss Pamcla Collms as:a-Plaintiff, - ‘

It is: undlsputed thiat Pamela Collms is: not: record owner-of the property that is the.
subject of this-property damages lawsuit. Robert Collins Dep. 80:12 ~81:12, April _1‘._1' , 2017,
attached hereto as Exhibit D: Because ‘Paméla.Collins has no property interest jurthe property-at:
136 Casile:Road, Mrs: Collins does not have fsiﬁnaiﬁg to biifig-a propgity damages lawsuit: for
destruction o_f an 1a1_ch_a_eol,oglgal structure; even if 156. Castle Road did contain \an_‘hJs\tong or,
 archaeological siructire, because only:landowners hiave standing to §1.,1<.=';u,nd§rfthefAD@stfr;uction of
Archagological. Structures Act S.G. Code Amn, §16-11:780(D). Therefore, Pamela Collins’s
4 .~/
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causes of action against the Defendants should be dismissed ‘and:she should be dismissed 45

' Plaintiffiin this case:
11; The:Court shiould dismiss. Robert and Pamela Colliig?: aiid. Carl and Karen' Fostersf_, :

claims: and causes of actiofifor dama"es”_to _historical or: archaeological
Striictirres;

~ Anyal fsged historical of archasdlogical structures located on the Plaintiffs properties are
only located on: the- properties .of David and Modesta Briikirion, and Jarnes Coleman, Carl
| Fostér Dep:;27:18 a.;-fzﬁ'}.}:#i__l:;s;;._,_«xp;ﬁi_l‘_ 18,:2017; aftached herefo as Exhibit E: Robert Collitis ,Ii_ép;.,.
‘43:1 + 22, Apsil 11, 2017, Zit_tachéa‘i hereto as Exhibit D. ,,nga};ggf?lgintiffs ~Fos’t’éf dnd/Robert .
 Collins.do notsassert that they. liave any historic ot iﬁrchaeﬁiégjiégi; structures logeited: on their
. properties and they donot haye sianding 10-sus for daiiiages.t6 structures rot located on.their -~
';ﬁfiihbfﬁés-,z'.thein .'c:é"ifl"S'QSﬁ'i of action against:the Defendants; for the daniage: to of destriiction of '_

archaeological structures:shiduld:bé dismissed.

4 faxlure to allege. facts sufficient to‘

- 1IL The. Court should dlSIﬂlSS thlS actmn for Plamtlffs
ynstitute a ca t vi és of action.

A.  ‘Giossnegligerice

‘The Plaintiffs havé fiot produced 'dfi"yfé.\“'idéﬁéé‘ that .tﬁe‘-:Ciiyfac'ted grossly negligently of
R 'caused any damages to:the Plamuffs Plamtlffs allege two(separate gross: neghgence causes of -
| e‘actlon ‘based on separate facts. They:allege:t the City“was gross]y neghgent in exceedmg the size;

. and scope of the easement held by the Cxty (Second Amended Coriplainit, 1]32) and in fallmg to‘
V, obtain the ‘ﬁfépér“ﬁéﬁﬁi'fs (Second Amended Complaint, §137,.41)-

In;a: negllgence actlon a Plaintiff rinist show (1) the. Defendant owes a duty of care; (2)

_ the Defendant breached the duty by a neghgent actor omission; (3) the breach wais the: actual and
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pgpiiméfe-cause of the Plaiiitiff's.injury, and (4) Plaiitiff suffered an injory or damages: ;*______Andradé;

v..Johnson; 356:8.C;:238,588'S.E.2d 588 (2003). Proxirmate Cause:is the efficient or-direct cause

of an ‘injury.  Willis v. Floyd Brace. Cos; 279°S.C/ 458; 309 S E.24-295 (Ct: App. 1983).
Négligenge is riot aétioriable unless it is . proximate cause of the. injury; and negligence may be.
deemed a proximate: cause: 6rily. When. withioit Such negligence: the dinjury would not have

occurted or Gould have'been avoided: ‘Ellis v. Oliver,:323/S.C: 121, 473 $:6.2d 793 (1996).

i the instaiit case; Plaintiffs have not slleged. negligence against the City but have

alleged. gross negligence:“Negligence i§ ¢ failiie to éxercise due cate, while gross negligence,

is the failie fo exercise:stight care: Solanki'v. Wal:Mart Siore:No. 2806, 410'S.C. 229,237,

763 SE.2d 615,619 (Ct. App. 2014 eiting Cliyburn v:

Sumnter Cnty. Sch. Disi, #17,3178.C.
50,53, 451 SE2 885, 887.(1994)).

L No E’yiﬂdencezngug‘ ‘
- Plaintiffs have siot produced any evidence ’qemonsﬁtxat;ing that the Citjf Has ary. duty, uitder

/

¢ge i both. thielr causes; of -action for grésvs} negligence aiid

' ihe ficts alleged. Plaintifls all
negligeice per se-that the City- wa fegligeit s the sesilt of faling to obusin “the proper.
permits”, buf does:not:specify:what those permﬁg were-or the statite that equired them.

The ;’{publi‘c-;duty- rﬁié’=‘ast:ates,: fhat statites t;hair’g,rga,tfé:opdgﬁxt@ thié diitie'6f4 public office’

do not:créate: 4 duty of care, toward Tndividual membets of the: g@gezga;'lg,nppligy Arthiirs & 18l

‘Bstaté:of Munn v, Aiken Cotinty, 346 S.C. 97, 105,551 SiE2d 579; 583-(2001); §Publi'¢?-0fﬁcia1§f "
are not held liable to individuals for negligérice:iii discharging public duties because:the duty is

owed to fhe public-at large and not to any one’individual, Washington v. Lexington. Cnty. Jail,

337 $:C. 400, 523 S.E.2d 204-(Ct.App. 1999) Fuither; LtO?,csiab,lj_sfh’?gi dufy under negligence per
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5€;. there iiust be ‘4. duty of care. arising from the statute at‘issue followed by evidence: that- the

defendait violated fhie statate, Whitlaw v: ;.Kron'yerACo“.», 306 S.C. 51, 410 S E 2d251°(1 991) In |

this action, the Plaintiffs’ have not: alleged that the City violatéd a partlcular Statiité, but instead
 they miake & -vagupzallegatmnf that the City failed fo obtain “the proper pémhits™, Néithér.did the
~ Plaintiffs prov1de any ‘testimony of: ev1dence of atty- apphcable statute that created :a duty. of care
" for the Cny Accordmgly, the Clty is entttled to: Judgment as a matterof law-on Plamtnffs gross "
ncgug,e,n_ce.agdan@ghggngggzr’se« causes:of action for:their fallurcéto establish that thie: ity owed -
‘e Blatitfs apartlcu]ar duty of cae ' | |

2% No Ewdence of Daimn age

have been deposed ini thts matter Not oniet of these: ‘

All Plamuffs ‘except | Pamela Collms

‘petsoRis WS ‘ablﬁé“@;}?’t@dﬁb’é evidence ofanydamage i their"grqpmx orto-any alléied historica

Aor*archa'é‘c'ilogi‘tél striictifres on: t}'iei'rf:a pm‘p‘e'ffyr Soitie iﬁlﬁiﬁt‘i‘ffg#ﬁl’légeevt"hey: have, cracks in their

'Sttllcfwﬁsi»hayé been ,topfplcjd-,hutiugnﬁrhay@ -.jgmv,:\dsdt receipts or 9ther‘p_roof for. the'rrepalrSr ther

e e 7 . U - P . . PO . . - )
allege were: necessitated by thie aets, of ‘the: Defendants; nor have they provided'proof that:any of -

these allegeddémiages-dreféQoaoﬁedihi'»thééﬁEfe%hdénté\éleaﬁﬁ‘gﬁ the éasernént,on the lower portion
of the. Plamtlffs pxoperty | _} | ‘ . . |

| Addltxonally, although Plamttffs desngnated several experts durmg dnscovery, as of the
date of - thls memorandum . ione have: prov1ded an expert. oplmon regardmg the Defendaiits”
alleged dutzes;,, thi¢ Breach, .Of"t_hQS@.du_Iles;, O.rsi Plaintiffs alleged: Qgrg..ag?sa. One of thosé experts
appeared for deposition, bt: expressly diéé’laiﬁfe'd ‘he-was éaetiﬁgj=ja§ :an.ze;gper_tffgr; the Plaintiffs

because he believed fie Had a conflict of inferest, Andrew TollesonDepo. 48:2-25, Septeribe 1,
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2017, attached heretd as Exhibit F. Afiother Plaintiffs’ expert, Allan Abbata, festified thai h@'h@d- |
niot formulated a.final opinion, refuséd to-afiswer many of the Defendants’ questions and refused |
‘to produce ‘his file, including -over 100 photograpis, claimirg .,atfdrﬁey-fciiéﬁt privilege. with
| Plaintiffs’ counsel. See Deféndant North American Pipeline Management's Notice: of Motion
.'ana Motion to: Show Case Cénc‘e’miﬁg: Allan Abbata, P.E;; filed ‘on December 21, 2017in this
case; Plaintiffs® expert; Dr. Jonathan Leader; also testified that.he, has not ‘fornitilated a. final A
‘oplmon in; this ‘matter. See Defendants Jomt Motton to; Exclude: Tesnmony of. Dr; Jonathan: 1
Leader and for éds‘tﬁ‘,;ﬁleid,_dﬁ December. 21,2017 i this mater, As Plaintiffs. haveznot:ptesentc:d
“any gv_idgnce;;e'iihen from,-fthe.Pl'aixifif"fs*Qthems'eives.ar fromn thieit experts, ofdamages the.City is
eniiled to.summary judgment as-a maiter-of law on these '9.@ﬁ$¢${6§i€6tiﬁﬁ! | |

B, inverse Condennation/Taking

- The Pléiﬁti’ffs‘ Yave: asserted “what appears to, be a cause of action for "invcrse‘
‘condemnation - agamst the: City: The. Complamt stafes that the cléaring of the easetrient beyond
the: boundanes ofthe. easement constituted:a takmg of Plamtlffs property. See: Complamt 1]‘}]53-» ,
61 and 996371, wmw:ap“péaf‘ito}'b‘ezindéﬁtlcal;;HOWeYerj; the-ctomplmtagll,egge;sngecppduc,tcthasf
‘both gqg,sgi;tutgs an-affirmative-act that is a_,.g‘akih“gffb’f"pjl‘iﬁlié;t‘ls‘é?ﬁﬁ&!hés”a,.dégtéé, of permarience:

If inverse: condemnation results- from a:physical appropriation. ()f private property, the
-elements of an inverse: condemnatlon -are; 1) affirmauve conduct on the: part of the: governineént
agency, 2) a takmg, and 3) the: takmg is for a pubhc use, and 4) the. takmg has: some degree of

-permanence. Manetta Garag 3 Inc V.. South Ca:ohna Dept of Pub Safetv, 352 8.C. 95,101,572

$.E:24.306; 308 (Ct.App:2002);.C

311
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S:C: 144,149, 427 S.E.2d ,8,'99;_ 902 (CtApp1992)mw36S 8C, 650,620
SE2T6 Q005 |
Plaintiffs canfiot éstablish the elements of afi inverse condetnntion: The City did ot

| physically: appropridté any of Pla_i;;'_tiffs;_hpggpgr{y for public iise with-any degres .dfjséhﬁaﬁéhea
Title to the pzopcﬁy-fremainedés&i;tﬁ the Plaintiffs at all times. I¥is well-esfablished that the City,
asa mau:gr:,Qf’isianfdafr;drpract'icg,_;iastofe‘s‘ gasements:and surrouriding areas if the: City disturbs the |
ground or-clears Vé'gfetai‘iéﬁ,, switkin the régiiirerients of the eéseﬁfems: and tite obhganonofthe
- Cltytomamtamaccess to ifs easement; ‘See/Exhibit C: ‘Thus; but for the: Plaintiffs fsfpppiﬁg'Ihe'
Defendants, fiom, completing the: Prcject, which fnclixded Testoration, the ity would, have
tetiified the workareas to this Eondition thiey werem pricr to. the work, o ‘better: Infact, the

 Gity will o the restoration wo,r,kbaﬁe.rv‘@mp,l,eﬁoé of the Project at o poiit ifithe fiat: futire,
 There is nio-degree;of permanence to this alleged faking, nor is there any-taking at all. Thus,
- Plaintiffs el for teking oFiaverse eordemnation against the City should be dismissed.
C Nuisance s | |

To theextent Plaintiffs* Complaint;alleges a-cause: of action for nuisafice; it fto“é,. Iacks

?ment ‘The, doctnne of sovereign 1mmumty was judicially: abohshed Jn South Carolina. for torts
‘.;:commmed by the State and local govemments who are agents of the ‘State for govemmcntal;

";«purposes- in McC-all-'v Batson= 285 :8iC.. 243 329 §'E.2d 74'1*(-’1985) Tort-clatms» agamstj,

" :governmental entmes are now governed by the ‘South Carolma Toit Clauns Act, S.C. Code: Ann .

,§§15 78- 10 et seg: (Rev 2005) enacted by the. General Assembly- pursuant ‘to. artlcle XVII.

section 2 of the S,t..a.tq' Constitution. $:C.. €ode Constitution, art: XVII; §2:(Rev:2009). That: Act

provides.that, “ficither shiguld thé governiment be subjéct to-unliinited or-ungialified liability for
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its actions® S.¢, Code: Ann. §15-78-20 (a). The, Act limits the amount 6f dammages thiat may be:
recovered-and provides thirty-one-specific exceptions to:the waiver of sovereign fmmunity. The
.seventh excéption states: “The govéminerital entity is not liable for a loss resulting from ..;'a

'nuisaoce;’éf §}15-78 60 (7).. However; nulsanee-hke actwines by theigovemment have frequently~

'been the focus of ifiverse: condemnatlon lawsmts to the:extent they inyolve:an: afﬁrma’ave and

—

aggressive _.aét_'i by the governmet. -Sfee; e‘.g‘;, Gasque v: Town.o of f.Conway, 194 S.C: 15, 8 S:E:2d

871 1940y (A denial of a building:permit did not:grow out of & positive: act.of: aggresswe step by ' )
the govemment and thus'was not-a takmg ), Hansen Vi U S:; 65 Fed. Cl 76 (2005)

- Thus, any attempt by Plainitiffs to allege a cause of action for -nuisance: should be
,dlsmlssed asa separate cause.of action because. (l) the Tort. Claitiis: Act: expressly precludes an
acuon for ‘nuisance : agamst a governmental entity and (2) it is encompassed i’ an ;inverse
'eoﬁdé?ﬁﬁ'ﬁnoﬁ 'cl'arm' which’ Plﬁxhtlffs»‘*a‘l“so pleaded and has been dlscussed-sabove»

-~ In addition, Plaintiffs havé failed. to allege. facts sufficient 16 consutute a eause of action
for ndisance: In their Second Amended Gomplaint; in:pleading theli:Foutth. Catise of Actlon,‘ N
NmsancePlalntlffS tierely state: |

45 ‘Tt Plairitiffs: reallege and remcorporate the allegatlons set.forth in
. ‘paragraphis 1 thought 43-as 1f set forth. verbatlm :

46,  ‘The actions of the Defendants have: created anuisancé that
‘has denied- the ‘Plaintiffs:use-and-ehjoyment. of thieir pr DEfty.

| 'Plamtlffs allege no:facts' nor even identify:the “nulsance” that'has been allegedly credted by the
Defendants In this case, the Plamnffs have not alleged any mdependent allegations of aéts of.
omissions that?vf\'vduld conistinite. a fuisange created by the Defendants:. Tﬁh@f Plaintiffs’ legal

conclusion-that the Defendanits have: created a nuisaficé is not supported by afy well-pleaded
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: aliégaﬁans it the éd?n‘"pféiht and should théfe’fét‘e" be disissed: See DeBerryv. MeC 'v;.'Mt:'Gain; 275
8.0:569,,574:575, 274SE 24293, 296 (1981) | |
D Neghgence perse
Piaiiitiffs allege that the Defendants “should have and were required-to obtam various
pérmits™ aiid that the. Deferidants’ “failiire- to .agpiy for and obtaini necessary permity prior to

-construdtibn%:-JreStiltéd :in damage to the Pléinﬁfﬁ aid to-the dichaeological and cultural

- Tesources on; ithe: buﬂdmg site:” Second Am: Compl, 1]1]72 78 However, howhiere:i i Plaintiffs”

Complaints of test:mony do they' Spe(ufy whlch Permits were required, nor: do they establlsh
whlch statutes: required ._Ehtz; ‘Defendants to obtaiti péihits to clear the;teas.ements. ot Elqtntlffs "
propeties. As the P]amtlffs cannot establish the souce:of 4 duty: of iarie & Statuté that the
Defendarits'have v1olated, t’hésé-:canﬁdt es‘tabl_i’s‘h.=a;cﬁﬁl‘utymﬁiic:i‘r.z_ﬁegl'igmcgpgr,sg and this cause:of;
‘actxon should be: dxsrmssed |

ln addition;. vxolatmn of a statute is not concluswe of lxablhty ,Whltlaw V. vKr““ff er'Co.,

306 S:€. 5 l 51, 4108 B2d 251 253 (1991) "Even ‘if Plaintiffs can 1dent1fy a. statute; that
_estabhshes a duty of ' the: Defendants to obtam pemutst for the ‘work they performedﬁ ‘on the:
'ﬁPlamnffs‘ \properties; the Plaintiffs ‘then: must prove that ‘the, essetitial. purpose of the: statute~
.allegedly violated:i 1s to protect a class of person from the kmd of. hatm that the Plamtlffs have-
. suffered aiid that the Plaintiffs are part of the class 9ﬁ'g@t§gn§:th§s;§t§tute .wasfdéss‘gnédrtofnr‘.otect'.; -
' 1d, Although ~ﬁiﬁintiff§»}iiairéf Hade vaguereferencestothe need fo obtdin landdlsturbance
permits of.foad pefriits, Siich egulatory rie’quiferfiéﬁt's were 1iot; enacted ;t,op_rqt@'c_‘ta thePlamtlffs o
from: the' harm they claim =i.es; the: destruction’ of archaeological and cultural FESOUTCES ~ ~but:to,

‘énsuré compliance with. bildinig staridards. As the Plaintiffs-cannot establish ( 1) a:statutory.duty
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to. the Plaintiffs, (2) viclation 6f that statiitory duty by the Defendants, and (3) that they are the
intended profecied class of the statiite, the Plairitiffs’ catse of action fdf.ﬁe‘gligéncie per'se should
be dismissed: |
E. “Trespass

Even assuming; facts: miost favorable. to the, Plaintiffs, that the Defendants _Lexcggd}qg, the
width of the: easement during their work on, the casement, 'Plaintiffs“s have failed to define he
.scope of the. tiémagés, describe ‘the. nature. of the fd‘at'na“ge_s‘-. or-place: 2 .mohetary value, 6n %tife:
damages caused by the Deferdaits;, wlnch value would. be normnal ‘at, most In add1t10n,:
. Plaintiffs have failed to mitigate: eny damages by prevéiiting . the Defendants from entermg the
properties to -(:"dtj’dﬂt?!iﬁtemﬁdlfatl_@nfW(lﬁr,kg as- wag' qr.xgmallyf s:gntemplated-» Sée; Exhibit C. The
City, inits 'Eﬁmﬁletfdﬁ of thie Project at a near futiire date will; ‘at that time; rém?di@t@@&? and all
work: ;areas as appropnate ahd, ifi gecordance. with standard Clty practlces and easement

requirements. Id Accordmgly, the: Plamtlffs cause.of actionfor trespass should be dlsnnssed

IV, The Court shiot should d:snuss all toit ¢laims. agai inst_the Defendant City of Columbla nbia:as -
the Cit Lis: 1mmune_ from habilitv ‘under-the Tort: Clalms'Act '

AAAAA

‘caused:thé-harmk complamed of in. Plalnnffs Complamt that is, the destructlon of archaeologtcal
structures. or:ciiltural-tesotitces lo‘catedron P—lamnffs- Britikiman’s and Q,Q_lcm.@n-s properties; or'in.
later deposition: iﬁs»ﬁ,mogyﬁzégasgi.ng-..-éracks;in the Wwalls of tesidential dwellings; retaining walls |
and_ the possible erosion f soil on the properties. However, the City is not liable; to the
Deferidants fdﬁaflb'slifr;ﬁsﬁlti‘nzgv from various governmental actions under the South Cardliria Tt
Claims Act. Affirmative deferisés m-:gﬁveﬁifﬁeﬁtal‘jl‘iébil'{ty shiould be liberally construed to limit

 fiability. Richland. Gounty-v: Cardlina Chloride; 382 S:C. 634,.677 S:E:2d 892 (Ct.App. 2009),
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Page 114 of 583



jrehearmg denied; certiorari granted, affirmed:i in part reversed it pan 394 S‘C 154 714 S.E:2d
869 rehearmg granted rehearmg dismissed 396 S.C. 311, 721 S E 2d 441 certiorari demed 133

‘ S.Ct. '168;.568 U.S. 821, 184 'I’:,.E‘d.2d.'36; Steinke v; .'Sogtrh_,garohna—sDept; .of Labor, Li¢énsing

and Regulation, 336 8.C. 373,396,520 S.E.2d 142, 154 (1999).

Ay ‘Eeg’i'slati've‘,‘ju’dit:‘i"al‘or"quasi"-judiéihl‘ac’tio'x’i‘sj
The Clty £ operat1on and mamtenance of 1ts SEWer lmes constttutes quas:-Judlclal'
dtscretronary -gcts for which the Cxty 1§ not hable under thie- Tort Claims: Act S.C: Code Anh,

f§'15-78_ 60(1) Ina very smular case, the Coiirt foiind that 4 cxty S de51gn and niaintenance. of its

;dralnage system was quast, -judicial function subject* fo govemmental 1mmumty utider the Tort.
‘iClalms Act /Hawkms.v__ Cityof _Greenvnlle 358 S.C. 280 594 SiE:2d 557 (CLATD: 2004), Hers, -
F-'t‘h_,e;‘ City’s .operation and [idinteniance of its: séwer’ hnes_;_, -whteh _mp_lyd,e.s,, the ;pgtt;tegmge .and-
' ,cleanng, i necessary, ifrits: se.wer easements, is: also a. quasx-Judlctal dtscretlonary act for which
the City: enjoys govemmental 1mmumty ‘Therefore; the Plaintiffs: ¢laifis shiould’ be dlsmlssed

’ B ‘ Adviiinistrative actmn oF machon of'a: leglslatnve, Judlcml or quasu-mdncml
' natire; - :

To the extent that the: P]amttffs allege that the Ctty 5 acttons constltuted admlmstrattve
', ‘actton or inaction; such as the fallure to obtam permtts for~a pmJect those admtmstrattve qctions
ate sumlarly exempt: from habtltty under the Tort: Clatms Act. S. C ‘Code Anh; §lS -78- 60(2)

Therefore the Plaintift's clatms ,agamstt the City should- be dtsm1ssed

C. Exccutlon, enforcement or unplementatlon ‘of thea order of any" court OF
execution;. enforcement, or' implementation.of any proéess

1t is undisputed.that the City is subject to-a consent decree-filed it U.S: Distriet Court in -

May 2014. By its express-terms, the City is obligated to “implement the Work pursuarit fo this.

‘Page 13:0f19.
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:ééﬁs;é‘h_t- Decreengxhlbxt B. Itis also undisputed that the sewer line mainfenance Project
hiat i the subjéct of thiis litigation. ful fills the Objectives of the "Consentj;,Décree. ‘Therefore, to
‘the extent; that the: Plaintiffs attempt to impose Hability Upon. thie '_Cityﬂ for. fifé’ perfonnance of
VWork under the C0nsent Decree, the Clty is exempt from llablhty for-its: executlon enforgément
or 1mp1ementatlon of thie.ofdets of any couit tifiderS. C Code Ann:. §15-78- 60(3) |
- D. Adgptﬁienv enforcementior compliance-with dny law

It is: equally ungisputed; that the City’s Work under the Conséit. Decres fulfils the.
objectivé of City’compliance with the Clean Water Act, the. South Carolina Egl_lftiﬁpn@ Coniol
© Adk; and the City’s NPDES permit. See Exhibit B. Thus; the:City’s work tocleartheeasement
4s g pait of its sewer line maintenance Project is cxempt from liability. tindet S:C: Codé Ann:
§1578:6000). |

E.. Thé, -oxercise: of discretion or judgment by the governmental entlty or
employee or the performance or fmlure to perform my act of serv:ce w!nch is in

| The =dec1swn- 0: lear thie: sewer-~ lifie edsement, on the Blamnffs propemes,, in :drder o |
“access the manholes:and. pérform:the necsssary:s Sewer lme repalrs ‘was a. dlscretlonary act: wnthi‘n
thie purvnew of €ity' employees ‘Therefore; to the extent the: Plaintiffs' clainis pxoceed tinder.a
. theory of ncghgent cleanng of the easement; -such claims are ‘barred by the dlscretxonary

irtysity provisions of the South Caroliia Tort Claims Act. 8.C-Code Ann. § _1;5;7;57-»@9(5);,

F.. Entry -upon. :any: property -where: the; entry is exprossly or. implxedly
autherized: by l'1w

As discussed supra, it;is undisputed fhat the: City has, valid, récorded easements, which
Plainiiffs acknowledge exist on their properties; Those easements are for defifed ateas as

describediti the easeiiient documents; but aiso allow for rights-of ingress and egress to and from
' Pageldof 19
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the easement To: the extent that. Plamtxffs claim a loss:resulting from the énitty upon theu' land:

for the; purpose of accessmg the Cnty s easement such entry is expressly authonzed by the Jaw-of -
_easemeﬁfs; and by the edsément, documents theiselves and the City is immune from liability
-under .G, Code Ani. §15:78:60(9). | -

"G, Employee conduct outside the;scope of his-official.duties or wWhich: coristitiites
actual- fraud actual: mallcc, intent to harm, or 4 crime mvolvmg moral turpltude

To thie exteiit that fhe: Plaintiffs allege that a, City employee -acted. ‘with: aetual malice-or
{intem,:.‘tdz harm-within the scopé of his :dﬁtiés on the Project, the Cxty is. immune ‘from liability
.under S.C: Code Ann §15 78: 60(17)

H An dct oF ‘omission ‘of 4, pej“' on, other than -any employee mcludinu but not
hmlted to-the eriminal-actionsio SR :

Plamtlffs allége the negllgence of theﬁvarlous Defendants without specxﬁclty as to wlueh
"Defendant performed a. specific: act or omission that damages the Plamtlffs However 1o the
:extent that:any’ acls: alleged to cause: the Plalntlffs harm were conducted’ by defendants othér than ’
:the Clty, thie Clty ist unmune from. hablhty under S:C: Code Anh: §15-78 60(20)

V Dcstructlon of. Archaeologl al Structures

Plamttffs allege a: pnvate cause.of action: agamst the: Befendzmts under S G Code Ann.,

.-80(1), whlch allows @ landowner to'bring acivil-action:for'a vnolatmn of SiC. Codeé: Aniy;

§l6-1 l-7 80, forihe: Defendants alleged destructlon of ‘historic: brxdge abufiignts: located on. 1he
"propemes of Plamtlffs Brinkman. and Coleman Section. 16- 11-780 is a criminal: statute that:
-declares it unlawful for- -any Person. 1o “w1llfully, knowmgly, or’ maltcxously enter upon the lands; -

of‘another ... and dlsturb ,qgl.exgavgte_g,gggl;;stgne gx_:l;_;stonc:-mte,for the purpose. ot' d_lscovlermg,i

Page 15:0f 19

Page 117 of 583



tedsons; thif‘s cause of a'c;iibn‘as,houl‘d be dismisged-?against _thc Defendanfs-\

A,  Nointent-

This statute cOritaiiis an ifitent élethént: Section 16-11-780:prohibits a personfromgomg
ofito another ‘person’s property; or the' pos’tediland:s of'the: St"a‘t’e-,:- w:'th' intent 1o :—di‘fé‘o‘fre'i?,t “ziﬁ?iﬁ?fer;
move; rentove, or. atrempt 10 Feémove an archaeologlcal resource: S.C. Code Ann. § 16-] 1-780(C)

see.Op. S C Att"_;Gen s February 11, 2013 (2013 WL 650579)(empha51s added) Although the

' ,Complamt alleges that the- Defendants mtentlonally entered o1it6 the Plaintiffs’ lands' 1t dogs ot
allege, and Plaintiffs’ testlmony conﬁrms that there 'Wag 1o mtent on ‘the part, of the Defendants
to-destroy. any archaedlogical. structures of Plaii‘titlffs propcmesz; Robert Colling Dep.. 107-16 =

108:1, Exh: D: In fact, part of P]amuffs argument 'Genteérs.on Defendants failing to. setture: certam

- permits whlch, if the Defendants had secured,;: allegedly would have led Defendants to;perform;a

~ Gultiiral fesources study and to discover. the existence of the: alleged h1stonca1 Structures:. Second.
-An; Compl. 1]2! “This argiirierit indicates:the; Plaintiffs are- aware of the:fact, that the Defendants,
{id not know, that alleged archacological struictures existed on the-properties:

Tni. theit Complaint;, Plaintiffs attempt to: impose 2 strict’ liability ‘standard on. the
‘Défendarits — that if the: Defendants. intentionally enter the lands-of another aid. incidentally
, move an :aTChﬁéeibgiééi, tésource of which. they have no Lknow.le‘gige they are:liable.. However,

this argument does ndt EoMmpott Wi"th‘t'hé‘v_i’ﬂ?iih langtiage. of the statute, which requires;the intent
{0 enter-onto lands of-another “for the'pitfposé 6f discovering, uncoveriiig, moving removing;; or |

attéipting to Temove an archaeological resource.”

' EDefendarts... knowirigly eritered 6rita thie:Tands. ¢ aottier.” Second A Compl. 48

Page.16 0f 19
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' The cardinal rule of stafufory construction is to ascertain afid effectuate the iritent of the
legisiature. Garvin v. State; 365 S.C. 16; 21, 615 S.E:2d 451; 453 (2005); Georpia-Carolifia Bail

Bonds, Iné. v. County of Aiken, 354 S.C. 18, 22, 579 SE2d 334; 336.(CtApp2003); Knotfs-v:

C. Dept. of Natural Resources; 348 S.C. 1, 10, 558 S:E2d 511, 516 (2002). ““What a
legislature says in the text of a statute is considered the best eviderice of the legislative interit of

© will " Knotts 348 S.C. at 10, 358 S.E2d at 516 (quoting Norman J. Singer, Sutherland

,Sra*mraf;i Coristritction; § 46.03 at 94 (5th Ed 1992));, Ba«fl‘ee. ¥ .South . Carolina Dep't .of

- Tran anSP;, - 344 S, C 115, 122 542 S.E2d 736, 740 (Ct App 2001). “The leglslature 5. mtent should

- be ascertaxned pnmanly from ‘the. plam language of! the statute M State V. Landg 362 S C. 97

o

State:v. Mot “an~,352 $.6. 959, 366, 574 S.E24 203,

3102-"606 SE2d 503 505: (Ct App 2004),

206' (€t App 2002) Ste hen.v Avins. Consfr. Co/ 324 3.¢. 334 338 478 S:E2d 74; 76

(CL-A: ‘pw1996)*ﬂ” e “Where the statutes ]anguage is plain. and unamblguous Arid conveys a clear

_ and definite meamng, thie: rules of: statutory mterpretahon are. not needed and the Court has o
right to-iinpése anothér mieaning.” Vaughn-v. Bernhardt, .'345-.*S,_C':. 196, 193,5-47 S:E:2d 869, 870
(2001)(citing Hodgges -v. Rainey, 341 S.C, 79, 533 SE2d.578 (2000); “[Tlhe words of the

‘statute. must be given their plain and. 6rdinary? meaning ~".w'iit.h9.ut .§9$9ﬁing to siibile of: forced:

QAA.T&T;czsfﬁmn‘me ti

of 8. WStatq’s‘ M_I_'r_yc;.agﬁl“ Si& 576, ;58.9; 606 SE2d 468; -‘_’470‘

(2004) (citing; thachwa,:ta $§s. Corp. v. Léathérinan, 300°8.C. 174,,178; 420 S:E:2d 843,846

(1992)) 43 Ea~ le Container Co.. LLC v. Count of Newbetty, 366 §:C: 611,621 622 622 S.E2d
733, 738 (Ct..App. 2005): Here; the Plainfiffs attempt. fo force a meaning to-the statue when the

plain language is sifficierit and o statatory constriiction isnecessaty.

N
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The Plaintiffs did not-ailege: that the Deferidants intended fo destroy historical sfructures
on their larid and, in-fact, testified that.they did hot believe: the Defendants intended 1o destroy
anyhistorical siructures on their land; therefore; as-a maiter of law; Plaintiffs” cause 6f action
“inder §16 11: 780(1) should be dlsmlssed

o B,  Utility work exceptnon

~ In.addition ‘to the. prov1smns cited -above, section 16-1 1-780(K) states: clearly that'

""‘né_thiﬂgfi'nt this section shall limit qx'im@r.,f.ém with: ... the lawful acts-of a utility worket ééﬁﬁi’;'

in ths Scope. of and in ‘the course of hxs employment.” Tn this. mattex, it is undlsputed that

Defendants were:acting as’ ut111ty workers cleanng ;5 lltl]lty easement ini, preparatlon for sewerre- |
lining. As‘such, theyweﬂr,,e‘jpnmnng M!hzn-tms;~9&9_lgs,;.on-a.nd_,fas a matteF-of law, their actions
aré exempt from the other provisions éf;§_l'6+11;11-"-7f80;~ It apb.e.a:s tht this exceptior v desigied
“to-addiess p‘fé&i‘é‘é‘l’i the 1ssue in:this:cases CirCMStﬁﬁéeS%ﬁhérc.guiﬂjty workers, in the course-and
_ iscope of their- dutnes madvertently 1mpact an - unknown potent1al archaeologlcal ~structure
Accordmgly, the. Plamnffs cause of action against the Defendants undek. §16 11-780 should be-
| di smlssedi;
CONCLUSION. |

The City is immiifié from i’iabi‘ligy'v:faf:‘iﬁefpiaihtiffs* tort-causes of action under the Souith
Garolina Tort:Claims Act: The Plaintiffs also fail to éilégé;'f’é’c’tsgs*ufﬁciem to Gonstitutera cause of
action against the ity for takings, muisance; ",tr@spgg»s, 'dﬁst;géiidn7'6'f~»aréhéeé"ldgié:£i fasouirces
g'r1039€iiég1.ig¢;ic§; and negligence per se: Plaintiff Pamela Collins does not have-‘ét?anzd'iiijg’tb sue
for-property daindges on 156 Castle Road. Plaintiffs Robert Collins and Carl and Karen Foster do

‘ot have standing to sue-under a private tight of action for damages to archaeological structutes
Page 18 of 19
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fliat ate: not: 1ocated ‘on their properties. For these reasons; and becausé there aré 1o genuine
issues of inaterial fact, "S“Ummaryjudgmem i appropriate:as fo. the Gity forall causes of action

foundin Plaintiffs' Complaint,

: b LISO KI
0 cé of the Clty tomey
' QPost Ofﬁcg Box 667
- i(803) 737-4242 - |
' o) : ,Attorney for Defendant Clty of Columbnaa o
. January -2 2018 |
Colurnbna, South Carolifia’
o
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Sewer ling easeéments over Plaintiffs’ properties
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K

IN THE UNITED STATES DISTRICT COURT
~ FORTHE: DISTRICT OF SOUTH CAROLINA
Columbia’ Dmsmn

THEUNITED STATES OF AMERICA. ), ‘Civil Action No. 3:13-2429-TLW

and

‘STATE OFSOUTH CAROLINA by.and
through the DEPARTMENT OF:-HEALTH
AND ENVIRONMENTAL CONTROL,

V.

THE CITY OF COLUMBIA,

)
)
)
)
)
)
)
L )
Plaintiffs;, : )
)
)
)
e
)
)
)

Defendant.
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WHEREAS, Plaifif, theUnited States of America (“Utited Staes”), by he
anithority:of the Attotiey Gexeral of the United Statesand through 1ts undersigned counsel,
aétisig it thetequést and ofi belialf of the United States Bnvironmental Proteétion Agesicy
(SEPA?), tias filed & Complait contemporaneously with the lodging of this Consént Décreé:
aﬂegmg that Defcndant, the Clty of  Colurbia;; South Carolina (“Columbla”), has violated aitd
contifiies to vlolate Sechon 301 of the Clean ‘Water Act (“CWA”), 33US.C. § 1311 andthe
temis-aiid conditions of 1ts Namonal Polliitant: Discharge') Ehmmatlon System. (“NPDES”) perm.lt'
issued-tinder: Sectmn 402:0f the: CWA 33 U S C. § 1342

WHEREAS Plamhff, the Soiith Carolina Department of’ Health dnd
' Envnronmental Control (“DHEC”), on behalf of the: State of South. Carolma (“State” ), has Jomed
in thé .CBﬁi}iléihtéﬁd;ﬁééﬁﬁ,‘ﬁjﬁﬁbﬁﬁeﬁkliéf énainYﬂ‘};@naliiegéfgs‘Cémﬁia"si~allegedhwolan6ns

 of the Siith CarolinaPolliition Control Act (“SCPEA”), 8.C. Code Ann. §§ 48:1-10 et seq, and.

1the‘regul”a‘ti6?zi§v§rb'mﬁlg’ﬁiéﬁ p‘i‘iﬁﬁﬁﬁt'ﬂi’e’réto | -'Secﬁan-zéé(é) éf?‘the..CWAai:’»a U.S:C.§:1319();.
frequtres the state:in Whlch a mumcxpahty is located to.be ]omed asa party whenever the
s-mumc1pa11ty isa party to a civil: actmn brought by theUnited States under Section 309! of the:
, CWA',i | _
 WHEREAS, Columibia i a*“municipalfy” pussoantto Section S020fths CWA,
338 § 136 o |
WHEREAS, DHEC has been authonzed by EPA to: adiministerthé NPDES
' A_program pursuant to Sectlon 402(b) 0 of the EWA,33 U.S.C. § 1342(b),

“WHEREAS; Columbta 's'Wastewater Collectton and Transmlssmn System

(“WETS") trans otts wastewater to a;publ_iszlyownqdj wastewater fréatinent plasit (“WWTP”),

;4_
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jihg‘ig_glugg_;_bié:Mét‘x'& WWTé;-vdﬁich,is._agefatédéﬁy Columbig.pu;_siggqjt to NPDES Eéi‘t’ﬁit”NﬁihBéﬁ :
$C0020940. A map of the service atea for the-Sewer System is attached heréto as-Appéndix A;
WHEREAS, Coliimbia has:feported to EPA:and DHEC numerous Samtary Sewer
Overﬂows (“$80s%):and other violations of fhe NPDES Permit in the past five yeats. The
"United ‘Statésiid the Stte:corténd that these reported events are violations of the CWA,
| | scgcg\,,,and Colunibia’s NPDES Peiinit; |
WHEREAS, Coliimbia has voliiritaily lmdertakcnvanous 9@pi§?l¥improvemenf |
Proj :ecfsfintanded?‘to:' jmprove.its WETS.atid WWTP as well-as reduce the occurrence of $508,
 which, overth)e PaStﬁVBYeﬂIShaveresultedmmgmﬁcant expendlmresofresourcesby
 Columbis; |
'WHEREAS, this Coiisént Decree requires Columbia to.develop, submfi,t;;svﬁnali’ze_s
»and nnplemcnt existing:and additional plansfor the contimied 1mprovement of its WCTS and
’WWTP ‘with the goal of ehmmatmg ﬁltura SSOs and other violations of the NI’DES Pérmit;
WI-IBREAS the Pames to ﬂns Consent Decreehave negotiated in good falth and.
- have reached 4 settlemient of the issies rmsed in.the Complamt,
'WHEREAS, Colunbiadoes:not admit any liability.to the United States or'the. |
State arising ou of the tratisactions of setirrences alleged in the:Complaint;

- WHEREAS, the Parties recognize, and the:Court by entering this caﬁ‘s'éntrn’ecréa
hhgauon among the Partles and that this Consent Decree is falr, reasonable, and in the pubhc
interest;

| NOW THEREFORE; with the conserit of the'Parties, it i beréby ORDERED),

ADJUDGED and DECREED; 3s follows::
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1. TURISDICTION AND VENUE

1. This:Court has Junsdlctlon over thig subjéct matter of this action; pursuant to 28
USC. §§ 1331 1345, and 1355, and Section 309(b);of the! CWA 33 US C §1319(b); and: over.
the Parties. 'This Court has supplemental jurisdiction over the state law claims asserted by the -
State;pursuant 1028 US.C. § 1367, Venue is proper infthe District of South Carolia pursuazitto
Section 309(5) of the CWA, 33 US.C: § 1319(v); aiid 28 U.SC: §§ 1391(6) and 1395(a),
because the violations alleged in the Complaint aie alloged toiave occusred in this judicial
d1stnct, and’ puxsuant t028 U:S:C.. § 1391, For purposes of thJs Decree Of dhy’ actlon to enforce
this:Decree; Columbla consents'tothe: Court’s Junsdlcuon over thls Decree: and any. such’ actmn

and.over Columbia and 99n§§11ts'-t9 venucm:fhlsuudmlal district:

-3, Forpurposes of this Conserit Dittes; Coliimbia agrees that the Coriiplaint states
claims wpon Whi'c}i relief'mayfbel-grahted pursuant to-Sections 301 arid 402 of the CWA, 33
US.C..§5,1311 and 1342, aiid’ 28U SC. §§/516 afid 519.and SCPCA, SIC. Code Anni. §648-1-

P

10:et seq:

3. ‘Theobligations of this Consent Decree apply to andiaré bifiding péii the United
States and. the State; and upqn;.Gdlumbia—. and any _sycceéﬁérs,_ assighs, or other entities of persons.

‘otherwise bound by Jaw:.
4. Notwiusfer of ownership or operation o iy part of ihie Sewer System, whether in
‘compliance Wit the procediires'of this Paragraphi or othérwise, shall relieve Columbia of its

obligation to ensuré that the terms of the.Conserit Decree are impleniented, unless (1) the
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transferes agreesin'writing fo be tiound by and assume responsibility’ for coinpliance with

-applicable provisions of this Gonsent Decree énd'to 'sﬁbnﬁt‘to;théfjliﬁ”sdiE:ﬁOﬁ of the Court for its'

enforcément by becommg a Party under the Consent Decreé and. (2) thie:United: States, in
consultatxon with DHEC approyves the subsntu'aon of the. transferee and consents torelieve

Columbxa of the. apphcable obhganons The: Umted States» decisions shall niot be:subject to

, _]udrcxal review; At least thmy (30) Days: pnor to-such: proposed transfer ‘Columbia:shall: provxde

a copy: of this Consent Decree to.the proposed ‘transferee and shall smmltaneously provrde

Siritten notica of _;thb;;prosgqgtis{o msfer,; together with a copy-of the -Propb'sed Writteft

Ustited States Departent of Justice and DHEC, in‘accordance with Section XVI of this Décree.
(Notices). Afiy-attempt to transfer ownership or operation of the Sewer Systemiwittiout

oomplymgmth thstaragraph constitutes a violation-of this Decree:. ‘This Paragiaph will not.

apply to the tansfer of-a pqrﬁon.qffthe;WCer}t_g Richland County piiféﬁéﬁt‘.fo thié Lower

Richlaiid Sewer Service Agroement aftached hereto as Apperidix B.

5. Columbia shall provide a: copy of this Consent Decree to- all ofﬁcers, employees
and agenfs with respon51b111ty for overseeing 1mplementat10n of work requlred under this

Consent Decree; as-well as to any.consultant or. contr'actor‘r,e,tamed.ﬁto;perfoxm Work required.

 under this'Consent Decree. Columbia shill condition'any such contract upon performance of the:

‘Work in conformity-with the terins-of this Consént Diciee.

6.  Tnany actioh to enforce this Cbns}ehﬁﬁ.égrﬁcs’cglumhi%‘ shall qot}r.aisfe'as a

,@cuong‘necessary. t0:comply” Wﬁhﬁhe,\provxsmns of this Consent ‘DS?E{QQ@ '

7=
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L. OBIECTIVES
T Thelobjécﬁve'dfme'plaﬂ*s', reasites, Téports; 'doﬁEtfuétiéh‘ mijiiterance;.
'opemtmnal reqmrements -and- other obligations in this Consent Décies of resultmg from the
-activities reqmred by this Consent Decree is:to-cause Columb1a to achieve and matitain foll

compliance with the CWA, the:SCPCA, and the NPDES: Permit, mctudmg the goal of

‘eliminating all ﬁ.lture SSOs

| .IV. DEFINITIONS
5,"8": Terms used in this Consent Decres thatare defined in the CWA: or in regulations
‘promulgated pursuant to the CWA shall have the meamngs ass1gned to them inithe CWA, 33:
USIC: §§ 1251 et seq,, an;dfr.@gulatmns}prgmtﬂgated under the EWA, wnless otherwise provided
i higecres. Wheneverthetenns set forth below are used i this Consent Decres, the |
folwing defisiions stall apply: |
& “‘iﬂix,ifi'ldfingj:Backgp“fsfhaﬁll mean  reloase of wastewaics -i#m-aiblﬁldihé'or~

onto; private property that is.caused by blockages, flow conditions, or-other malfinctions in the

WETS. A wastewster backup ot télease that is-caused by blockages, flow conditions, or other -

malfusictions of a Private Lateral or ofhier piping/conyeyance system that is not owned or

operationally conirolled by Columibia'is not a Building Backup,
b, “Bypass? shiall Hive the meaning set-forth at 40 C.FR. § 122.41(m).

. Calendar Quatter” shiall imean the three-month period ending ont March

-8~
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ending on December31.

L. “Certlﬁcatton or: “Certlfy” shall'mean compliance’ with the'ceitification

‘Téquirémetits ih Section VI (Review of Deliverables) of this Corisent Decree:

£ “Coluwmbia® shall mean the City.of Columbia, South Catofina, ibcluding

all of its departmeiits; agencies; instrumentalities such- as the Public Works Depattiiiert, and aty.

suécessor theréto.

8 “Complam tshall mean the complamt filed.by the Uited States anid the
Staté i this action.

%, “ConsentDepree” or “Decree” shall mean this consént décres document

and all appendices aitached hereto (lsted i Section XXV), In the event of a conflict betwesn

this docunent and any appendix, this-document shall control,

"4 “CWA?” shall:mean the Clean Water Act, as atnended, 33 U.S.C! §§ 1251,

étseq.

- “Date of Entry” shall meai thé dite on which this Consent Decree is

entered by the United States Disitict Court for the District f Soiith Carolina,

k. “Diteof Lodgmg” shall mean the date this:Consent-Decree'is lodged with:

>the Clerk of the Coirt foi the United States Distiiet Court for the. Dlstnct of South Carolina.

I “Day”shalltheanacalendar day unless expressly stated to'be.a business

 day. In conipiiting atiy-period of tirie under fiis Consent Decree; wher the last day would fall

.'-9-!
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b4 Satirddy, Siinday, or federal holiday; the period shall rununtil the close of business of the

next business:day.

m,  “Defendan®® shall mean the City of Columbia, South Caralina dnd aily

SliGeEsS0F thereto.

i “Deliverable” shall mean any written document required tobe prépared

* andot submittéd by:or o8 behdf of Columbia pursuant to this Conserit Decree.

6. “DHEChallmean the South Carolina Department of Health and
. . . _

Brivirorimental Control and any-successor,departmients or:agencies of the State,

p. “Discharge Monitoring Report” or “DMR” shall mean the miritorifig

report:which Columbia is required to submit-to DHEC onamonthlybasmpursuant 6 its NPDES.

Penmit:
Q. “DOJ” shall mean the United States Department of Justice.

. “BPA”shall mean fhe United States Environmental Pfotection Agency:

-and any of ifs:successor departments or agencies.
5 “Bffective Date” shall have thie definition provided in Section XVI.

t.  “Excessive Inflow/ Infiltration” or “Excessive UI™ shall have the meaving

provided in 40 GIFR, § 133:103(d) and 40 CER. § 352005()(16)

4. “Force'Main’ shall mean any pipe that receives-and conveys, or whose-
purpose is to feceive and convey, wastewater inder pressure, ffrom the'discharge side of 2 pump.

-10-
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v, “Gravity Sewet Lins” or "Gravity Sewer” shall mean any pipe that

teceives; contains and conveys, or whose purpose is to receive, convey, and-contain, wastcwater

‘ot tiormally under pressure; but unassisted under the inflitence: of graviiy:

'w.  “Infiltration” shall mean water otlier than wastewater that eniters the
WETS (including sewer service connectionsand foundation drains) from the ground through.

such means as, but not'limited:io, defective pipes; pipe joints; connections, or manholes.

‘Tnfiltration does:not include and is distinguishable from Inflow.

x. “Iuflow” shallmean water other than wastewater that enters the WCTS

(icluding sewer service'connections) from sources such as, but not limited fo, roof leaders,

céllat drains; yard drains, sump pgn;‘j)s; ‘foundation drains,; area drains; drains from springsiand-

swampy areas; manhole covers, cross connections between storm sewers and'sanitary sewers;
catch basins, cooling towers; storm water; surface nunoff; sfreet'wash waters, or.drainage. Inflow -

does niot include and is distinguished from Infiltration.

Y. “Ur”shall mean the toiak quanfity of water from Inflow, Infiltration, and

rainfall induced Infiliration.
2. *Major.Gravity Sewet Line™ shiall meas any of the following;

(). a Gravity Sewes Line that is fifteen(15) inches fn-diameter or

(). aGravity Sewsr Line ﬂmtconveyswastewaterfromonepmnpmg

station service area to another punping station service area; and

-,I 1-
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" (i), a Gravity Sewer Line that has caused or contribufed:to; or that.
Colifiiibia kiiows'or should know will Tikely cause or contribute to; capacity-related unpermitted

overflows.

da.  “Major Pump Station” shall iean 2 pump station receiving flow from: a.

sewer linie 6£:15 ifichies.in dismeter of greater.

b6 “MOM? or“Managetnent, Opérations, and Maintenance™ shall mean a
© prograiiiof accepted inidiistrypractices to properly fianage, operate and maintain sanitary
Siastewater collection, transiission snd tieatinent systeins; investigate:capacity-consirained

ateasof these systes, and respond o'SS0 events:

66, . “NPDES” shall mean tie National Pollutant Discharge Blimination

~ Systein sthotized under Section'402 of the CWA, 33U, 5.C. § 1342,

dd:  “NPDES Permit” shall mean NPDES: permit number SC0020940:issued to.
Coliimbia Metro' WWTP pursuant to Section 402 of the Clean Water Act; 33 US.C. § 1342, asid
any, futare extended, modified, or réissued penmts . ”

e, “Paragraph”shallmeanapomon of this Consent Decrée identified by ani

Arabic oumeral:

| ff - “Prties” shall theai the Utited Statés'of Arierica oii bebalf 6t EPA; the

State of South Carolina by aad fhiroigh DHEC, and Columbia.

gg:  “Plaintiffs” shall ean the United States of Amnerica on behialf of EPA and
the State.of South Carolina by-and through DHEC..
-12-
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hh,  “Private Lateral? shall mean thist portion ofa sanitary sewer conveyarice,
pipe that extends from the wastewater right-of-way ot utility éasement to the single-family,
rmulii<Family, apartment, or other dwelling unit or commsicial or industrial striictare.to which

Columbia’s wastewater service is:or has been provided.

i.. “Publicly Ownéd Tréatinént Works” o “POTW shall-mean a pubhcly
owned treatment works orr POTWa§: defmed in40 CF.R. §403; 3(q), and. inclides the WCTS

and the WWTP as definedin'this Consent Decree,

. “PumpStation” shall hieati-facilities comiprised of purips Which lift
wastewater to.a higher hydraiilic-elevation, incliding ail related electrical, mechanical; and
structural systems necessary'to'the operation of the facilities.

‘K “Sanitary Sewet Oveiflow” 6t“SSO? shall suean ati Gverflow, spill, or
release of wastewatér:from Colurnbia’s Sewer System ificiuding: (2) Unipermitied Discharges;
(b) overflows, spills, oF réleases.of wastewiter that iy not have feached Water§ofthe United.
‘States or thi Stats of South Carolina; anid (c) all Building Baclups.

M “Section? shiall incana portion of this Coriseiit Decres identified by a,

‘Rormian fiuitheral.

om; ‘?SeWerbaéin”'s?héﬂé7meanxé]l’liyd‘rauliéallyﬂliﬁked?poﬁons,of Columbia’s

’ffif@cil_yals::ads to theWWTPW Bach Sewerbasin is .‘indsp:qnd@ntgf other Sewerbasins. The

‘Sewerbasins in Columbia’s WCTS are shown on' the:map attached as Appendix C.

=13
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‘nm. “Sewer System” shallmean the WCTS ind this WWTP.
.00,  “State™ shall mean the:State of South Carolina.

p.  “SORP”'shall mean the Sewer Overflow Response Planthat Columbia has

-d@y@lqud;aggﬁhiéﬁvis attached as Appéndis D to this Consent Deciee.

qq-  “Subbasis?shall mesn a subdivision of & Sewetbasin which consists of
hydra_l;ilﬁifcglflyf;hxake@i,‘;sgwéré that are tributary to a-commoén point in the sewer systent. ‘Sewer
syStern evaluation fechniques are undertaken on'a Subbasin basis. A-Subbasin typically consists.
of 10,00 f0 50,000 linear feet o sewer ‘The Subbasitis i Columbia’s WCTS afe shown on the

rhap attached-as Appendix €
. “Subpatagraph” shall mean a pottion of a paragraph identified by
' lowercase lefters.
.88 '“SCPCA”shilliriean the South Carolina Pollution:Control Act; South
Carolina Code Ann. §§ 48-1-10 éf.ég. |
ft. “(ited States” shiall mean the United Statés of America; acting on behalf
OfEPA. |
i “Unpermitted Discharge” shall mean a'discharge of pollutants which
récies waters of the United States or the State from (a) the Sewer'System, (b) the WWTP

fhrougha pointsource not specified in an NPDES; Permit, or (¢) the- WWTE which constitutes &

 prohibited Bypass.
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W Wastewater Collection and Transmission System” or WCTS shall.
tiiean the municipal wastewater colleotion, retention and transmission Systém, inchuding all.
pipes; Force Mains, Gravity Sewer Lines; Pump Stations; pumps, manh6lés, and appurteniances
 thieréto, whichi are owned :o:;:,qu;_rqtgagiy:.gplﬁmbig;agd which flow:fo the Columbia Metso

" ww; “Wasiewater Treatment Plant”or “WWTP” shall mean au-,faeiﬁﬁes,
:‘d'evi‘céﬁ df“syﬁems wﬁich*are bwned?ma'nagcd, Qpﬁlfafﬁﬂi»ol’;;maitit@ii]&df by Golumbiafs?r the:

Metto WWTP/located at:1200 Simon Tree LM@;,@QIIWE!!@:?SQE@-gﬁfQ!}B% and all components;

ofsiich wastewater treatment facility:

xx: “Work? shall sieanall activities Colunibia is required to perform trider,

this Consent Decree:

-

‘contractors hired to perform Work pursuant to' this Consent Decree comply with: all, apphcable

;' lawsand w1th this Corisent Decree. Al Work 'shall be performed using sound ‘engineering:
‘pracuces, which-may include; but are not hm1ted to; appropnate provxsmns of South Carolina;
Regulation:61-67 (wastewater construction standards); Souith Carolina Régulation 619
(discharge standards); the Handbook: Sewer System:Infrastructure Analysis and ;l,iélzébilit@tﬁioi?si

BPAIG25/6-91/030, 1991; Existing Sewer Evaluation ard Rehibiliiation, WEF MOP FD:6,
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B

Page: 69
=== some other purpose° |
No. Thls was = the main purpose of these is r

té -- to lengthen the 1life of the system. and

prlnclpally ‘to. prevent or greatly reduce
znflltratzon and reduce ‘the: possxbillty of == I
Sf sewer.splllsafrom,falledupipgsg

Okay. Was this work required by EPA or

somebody else?

A. progrdm such as that is requlred ast part of

)

the conseiit dedrée we're in with the EPA:

- Okay.. X
‘agg»;gggtg ﬁhy«we”;ghﬁoiﬁjtiﬁ‘iﬁ Efﬁﬁéﬁrafdtﬁa
qgr‘gntireasyséemm'

Did you have any involvemént in ‘the original

sewer line placement?

No..

okay.. . _ , .

I don't #lilnk I was even 4FouAd Hefe at that
time. Or I guess I'd just gotten here, but, N 4&
no, . | | |
Okay. Now, whén was it deemed necessary; say,
‘to build a road along the BidédaRi?éﬁ?

=~~~ not build a road.

1230 Rléhland Street [ Columbla SC 29201
~ (803) 252-3445 | (800) 822-0896
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SHEU, MICHAEL ~ Vol. T

Mr. Shew; I appréciate it. I think that's all
‘he questions T have. Thanks.
MR. SHEU - EXAMINATION BY MR. BOINEAU:

Mr. Shew; I'm Trippett Boineau, I represent

 NAPM. And Mikeé; ¢an I refex to you as Mike?
We'vé met befors. Why were —- why was this
project necessary? o

‘This particulay portion of the project?

Correct:

It was necessary because ‘the CCTV fllmzng

'1n31de the lines 1ndlcated deterloration of the:

- And what ‘would happen if those lines

deteriorated to the point where they eventually

BUEsE? |
It would leak inte the Broad River:
Afid what would happén if it leaked into the

'Broad River?

It would of coursé caise pollution in the Broad

River. We would be -- we have to report that
€6 DHEC. Wé would have to get inm there very
quickly aé'na £ix that .a‘;u*’ici:iy if we could:. We
would bé fined probably by DHEC and definitely
by the EPA ===

And was the City ~* I'm sorzy. Go ahead.

1230 Richland Street | Columbla, 5C 239201
(803) 252-3445 [. (800) 822-0896
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7
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oy AN

. Yes.

‘And the maintchance of this line as well, weuld

it not?

get federal funding, correct?

SHEU; MICHAEL ~ Vol. I

‘Page 176
~-~ under the consent decree we have with the
EPA. |
And a consent decree is semething that requires

you ‘to maintain certain lines and ---

=== correct?

Yes, sir.

And so there. is a;gpgsgn#udgé:egfin;giagg>
relative to this particular sewer line,
‘correct?

Into our whole system; yéah.

Right. Which woiild inelude this line?
TAclading that lide.

Yes.
Okay. And the comsent decree allows you to

maintain the line, does it not? As a matter of

fact, it xequires you maintain the line?
Yes, it does.

And if you don't maintain you can == you don't

Actually we get fined. We've agreed to reduce

tha amount of SSOs ini the City system by
dertdin améunts and to achieve those, s6 if Wé:

Alcsowtay

1230 Richland Stréet | Columbia, SC 29201
(803) 252-3445 | (800) 822-0896
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_ | | page 177 ||
have spills we get fined by the EPA as well as
 DHEC. | |
Perhaps what'!s ~- what's more important is, is
that these lines leak, we contaminate the Broad

‘River; the séewer, correet?

Because of the proximity. That's right.
Okay. And contamination of the Broad Rive:
with sewer could cause problems elsewhers in
the City as well, could it not?

1t could. o

S6 it's in the City's == people of the City's
:Bééﬁ'iﬁtérééfsfdfﬁHVéfﬁhiB line repaired, |
.correct?

'jébgofhtely<., ’

Okay. And that's why it was done?

Yes. -

Tt's not dohe now, is it?

It"s not done, yeah.

Okay: It's not done for what xeassn?

‘Because we stopped work on the project wlén the

issues came up with the property owihers.
22 ¢ ﬁkagi The propegty.gypggsfaskéa,yoﬁ,£5{étdp
23 work, did. they not?

24 A Yes; they did.

25 @ Okay. .And you agreed at their request?

230 Richland Street | Columbia, SC 29201 |
(803) 252-3445 | (800} 822-0836
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That Project was léft to Layne Inliner and T

don't havé any materials about dates when that:

was-
Uh-huh.

it is a project for Layne and their subs to, ih

part TV the sewer lines == certain. designated

séwer lines in that basin to detexmine their |
condition, inside ===

Uh-huh.

. --- condition. Bnd two proceed based on those

investigations to do6 necessary surface repairs;

poin-i'. repairs to that -- that liné and to line.
the =~ with a chemical éloth, the sewer lities:
Uh=huh.

=== in order to increase ﬁb@zlongeﬁitf.ofﬁthé
pipes that are, many of which; are deteriorated
over time. Also, it has a - a component f£or
Eigeﬁbuzsting‘tp‘:gglacgg§gme:of3thoseylines

and by high pressure sleeve put in the line ---

' Uhshuh:

~—= %o and to also -= and in some cases have to

take it up and replace it. All depending on

currént conditions within those seéwer lines W=

Uh-huh.

1230 Richland Stréet | ( :
(803) 252-3445 | (800) B822-083¢

Page 67

“olumbia, SC 29201
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Page: 68 |
A:  --- somewhat determined by the findings of the
Pre-construction videoing of those lines ===

Qr Uh-huh.

‘that was over a wide area of that particular
drainage basin, what was cilled Wést Colimbia
Number Two.

Q:  ‘Was this just one: project :in a part of the City

1
2
_:3
4
5

- 6 -
7
9

or is ‘the City doing this all over town?

i
ot
>

It!s fiot all over town, but there were four

projects up in' that area between the Broad asnd

saluda Rivers, in that triangle.

k=

2N
©

Okay. And what wers thé just generalized

=

dimengions of this partisulaf project?

=
o
e

I don't know off the top of my hedd. It was

oy
Ry

quite a few square miles of project dAn @

gee
4t

‘demei‘ggeéi area.

oo
0

And, you say Broad River over the zoo, is ‘that

.
fles

a fair ~= along the river?

=
R

Off of 126 up to == I got td 1ok &t a plan.

N
o
©

Okay-:

Ky,
N

it was a fair sized area.

N
'
©O

Okay. Would you describe this as being

24 préventive maintenance or was this ===

! 25 A: No. No.

Mt oW ek, ey Y T T Sy e T T s r-remgRy #Y T ey

1230 Richland Street | Columbia, SC 29201
(803) 252-3445 | (80Q) 822-0896
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that that easement allowed you to exceed 15

feet, to perform mainténance of the sewer line?

A No. The easement is for 15 feet.

g:  Okay.

A:  It's unfortunate it did =< that operation did

exceed the 15 feet ~==

Qr Okay.

A: -~ &nd we had no opportunity to remediate that.

or repair it sinceé: -then.

Qs Okay:

A:  Nor ‘did we line the pipe which is thé object of

 this whole exercise.

. @ Okay. WNow T'm going to show you another memo

6n October 16, 2014, which has been previoiisly

entered into evidence and =~ off the record for

a second.

(0ff the Record)

Q: okay. Mx: Sheu; we're back on the record: I'm

showing you what's been marked as Exhibit 1186,
Afid can you. describe what this document is? 7
(PLaintiff's Exhibit Number 116 was marked while off
the recerd and introduced inte the record.)
A: It's a méeting minutes from the ;ia'rﬁg’r;ess;

‘meeting of Octobex 16th, .2014.

i

bage 7 |

T 30 2 Al ettt B AT

” 1230Rlchland Street .Ih Columbia, SC 29201 |
{803) 252-3445 | (800) 822-0896
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S -
So are you tell;ng me that yot dlsagree with
these memos that say that you were intending to

build a road?

M&. WOOTEN: Ob]ect ‘to ‘the: form,

.......

IE was intaended to ‘baild. fE*S'whaE<was

2prov1ded‘to 8. We haven't had a chance to

Roficd-od

‘Wbrl let"s continiié. Thiézigza ddcﬁméntswgidh_

I thlnk was previously 1dent1f1ed as 117.

Wi ;draw the question, you've alraady test1f1ed=

to ‘that. Okay. Let"s go to the next one which

okay. -

(Off the record discussion)

&Plaiﬁtiﬁfié.Eﬁhibieﬁnumbérfiib;ﬁas;mﬁfked;fex

identificaticn. purposes.).

Mr. Sheu, what's this décument, please?
. This is8 the ss7218 construction progress
.meetlng for: January 15th, 2015.

' Did yei attend this meeting?

Tt appears #o. Yés. |

Do you zéédll anything absit this meeting?

No. I mean, not == not off thé top of my haad.
It was two years ago =~ two and a half years

ago.

1230 Richland Street J Columbla, 8¢ 29201
- (803) 252-3445 | (800) 822- -0896:
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Page 99 I ,
1 ﬁ&arqsee&ing"?gﬁaihﬁ'to-hﬁ‘cogpletgg,
2 .~ Hydréseeding to be completed ASAP. Our l
3 contractor shall install cggg;éygagg ab sccess

4 "r‘déd'..'Pér Ccity's directiom.

5 Q3. Okay And. fead ‘thé niext P aragEaph.

6 &: “Qnéé‘hYd:9$$?ding is conpletéd, Eohtrdctor’

7 shall not work in this area until firther

8 notice f£rem the giﬁy}dﬂeJtQ“u&;e§o1vedyig§ueg

2 '“iéhlprggertg owners:: "

10 @i’ All wight. So tell me what's going on here.
11 A¢ wWe had t6 clear the acdess to our easement and
-  spparently at that tima the complaint was fizst

13 voided, fEom youi clients or someé of your

4 . clients ok whoevér, that this was an issue as
15 far as the clearing of that. We cafinot leave,

16 by DHEC regulations, any earth work uncovered.

17 for more than 21 days. So we -~ we ordered the

18 contractor to hydroseed that in order to
19 ‘stabilize the ground.

20 Qr  Okays ' | )
21 A: That's a requirement for erosion control. Thé

22 . property owners had:aléo.vqiqedfgémplainﬁé

23 about. thie ability of people to access along

24 there, where we'd cleared out to sixz or eight

| 25 foot deep weeds along that line, so we

1230 Richland Street | Columbia, SC 29201
(803) 252-3445 | (800) 822~0896
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Page 100
irstalled a gate to prevent at léast véhicular |
access, AIVs or dirt bikes or whatéver, frem
coming down theére on the easement.

Q: qu%; 86. lét's =< let's just talk about the --
what -- what's happened here: So under the
Acontract who was: responsible for gettlng
_permits, do you ‘know?

M§: WOOTEN: Object to thé form.

A:  The design engineer.

Q:  And who was that?

Az | Wbston ‘and. Sampson.

;va okay. And was the City 1nvolved in any of the
permitting raquirements? "

;gg_A It‘s done of our; ‘Behas= =z=

_ Q ‘Was: the C:.ty involved at. all in any k:Lnd of

perm;ttmng’

A That's done: by Weston and Sampson, ===

Qs okay:

20 9t Okay. So Weston and Sampson was responsible ‘to
23 ggt_glk;pérmits, is that correct?

22 R Yes:.

23 ¢:  Okay: What permits did they ge€, do you know?

24 A: T don't think there were any particularly -

25 necessary or thought to be necessary at that

s A rorrr

1230 Richland Street | Columbla, sc 29201
(803) 252-3445 | (800) '822-0896
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'A: I don't have an opinion on that, I'm their
construction managér. You might speak to the
city ateoiney. | |

¢  Uh-huk. Do you believe .as a professional
engineer that it's okay to go én Sémebody's
land and move dirt without getting their

permigsion?

O o AT oy U oas W N R

' MS. WOOTEN: Object:

Az Agdin; that!s not iy area. Why don't you to

B
= O

spesk to the City attorney?

e
o
©

ASéﬁ‘éQ&iﬁ.

That's ‘not my area of expertise. Why don't you

-
w
w

talk to the City attorney? I think we!ve

o

e

=
:(-J""

.a;g§§¢y;sﬁgteﬁ«manyytimesﬂtﬁéE thé diéﬁfiﬁyudia

,...\.
O

occur some outside of the easement. That is

regrettable. It happens. And when it happens

oo
Lo

we do the 'repair work both in and outside the

19 :  gasement, at the completion of ouf work, which
| 20 ~we have not had the opportunity to do.

121 O When. you were working as a. privaté &onsultant

22 == consulting engineexr did you have projects
23 : Jthat 1ntent10nally went outside, of an easement°

94 AF  Net that I recall.

iber @ny specific projects where you

1230 Richland Street | Columbia, SC 29201 -
(803) 252~3445 | (800) 822-0896 A _ )
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| ‘Page 177 F
‘have spills we get fined by the EPA &8 well as
_bHEc-

;gé Perhaps what's e what's ‘more: 1mportant is, is

~ that these linies leak, we contamlnate the Broad

River, thé .sever, é@iféét?

G s W N

Because of the: prox;m;ty 'Thafms‘righﬁk
©:  Okay. And contamination of the Broad Rlver

ﬂiﬁhfsgaer“gpyld»ggugguproblemswelSewhetgfiﬂﬁ

@6 oo 3

£he Gity as well, could it not?

16 A:  1TE could.
il @ - 6 it's in the éityTSﬁﬁéfgggplg‘Qﬁ'thé city's

12  best interest to have this line repaired,
13 ' correéct?

} 12 A  abselutely.

15 @: Okay. a&nd that's why it was dome?

17 é@ Qit*geﬁétadbnemnaﬁ; is i€?
18 Ay It's not done, yeah.
flge o3 »AOkay It s not dore for What reason°

20 Az ‘Because we stopped work on, thea project whien the:
{21 - ..i§§ues‘5ame~up'w1th~the;propertg OWNers .
22, Q@:  Okay. The property owWnérs asked you to stop
23 'wq;k;‘éid”thé3199£3 | o

24, A: Yes, they did. |

25 Q¢ Okay: And you agreed.at:theizr:equesﬁ?

1230 Richland Street. | Columbia, SC 29201
(803) 252-3445 | (800} 822-0896
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properties has impacted the ability of thé City
te get: whdtever was needed to be resolved with

-- the Army’ Cotps resolved, is that correct?

~ MR. HODGE: :.ob.j;"e’ic"itﬁiqn

A: _ -Again, I'll just go back; we can't finish our

- project.

@:  Right. And that is that at the request of the

Plaintiff's in this' case, Gorzect?
That's my understanding.

Q Okay. Mr: Sheu, are ,gc-i!i; aware of -:é'fivtliihé that
Weston and Sampson has done that you would o

classify or opire as being wrong in this ¢ase?

A¥ No. I'd. say, ‘mo.

Q:  Okay. If the City intended for the access —-
. if the City had intendad for the access to be’
a paved, public road; is it your understanding

that the City would havé .166_1‘:&,&1%‘:60:: and ‘

requi¥ed dofipliance with its specifications 'for

pavéd, ‘public roads f£rém. the contractor?

A:  Yeah. Well, we woild -~ #e would ~- we

provided that. to the contrastor; but. we didn't

ever contemplateé a paved, publié road out:
there.
Q: Right: And if this == if ‘the City had agtually

intended for the access to be .a paved, public

Page %84

SHEU, MICHAEL = Vol. T

s e v gttt tr s f e p e i e I — _ . . : — - —

yTTIE

1230 Richland Street | Columbia, SC 29201
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A:

weht outside of @n easement?
Nao'.

Okay. What exactly was the planned repair work |

q;Wb would ~— the plan Would generally. have ‘been

'to .return the easement to -- and. the ground to

" as much as possible the grade that was there ﬁ

‘T don't believe so.
*ggn‘tggtified?
Do you have SCE&G easement on your property up

" there?

ALl sight. Well, suppose =- do you =~ how wide

Page I48AJ

that you testified to?

cover what was tbg;g'befbre.and:thrgestabl;Sh

befora, or an acceptable staple grade and
stabiiize any areas that were disturbed. And.
we would like to maintain what we probably had
in 1983, which was at least a limited access
along the sewer line. |

So do you haﬁéfaﬁwscﬁ&e'éESéﬁénﬁ;Pn'XQHE“

property up at Blythewood° - : . . ’r

Yeal:

No: Service connection is at thé property .

line.

of :an easement do yeu hdve; do you know?

1230 Richland Street | Columbia, SC 29201
' (803) 252-3445 | (800) 822-089%6
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Pdage 150
MR. GOTTSCHALL: Object to form.
MR. BOINEAU: Objection.

B: I don't understand the question.
Qi Okay. ﬁbuyéﬁ'hgvetang'pubxighgdhéigpé-ﬁ6
. repair the slops?
A:  No. We don't xapair ===
| MR. HEMLEPP: Objéction ...
‘MR, GOTTSCHALL: Object to form.

W oo a ey G s W N

MR, BOINEAU: Safme 6bjedtiof.
i6 A: =+ a slope repair like that.

11 ¢ You referenced a planned rémediation.
A

We require remediation of the ~- and the répair

13 .of property where we go through within our

14 . éasement and certainly -=~

{IilS _Q% HdW“Wéfé~§5ﬁ 96iﬂ§‘té-iqgaix‘théyslope-ﬁni

ET I still havé an accéss Foad for future use? ﬁ
17 That's what T'm trying to £ind out. '
18 MR. HEMEEPP: Object to form. | |

19 -MR.tGommsCHALLf Objection.. e : H

'20 MR. BOINEAU: Objection. | I
21 MS. WOOTEN: Objection:

22 Ax It would not be ‘tremendously ~-- all of those

23 manholes in that section along Castle Drive

21 were visible at the start of the work. We

25 didn't dig to get to the manhole covers. They

-1230 Richland Street | quﬁmﬁia, SC 29201
(803) 252-3445 | (800) 822-0896
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@é;wéuldfhavg-thetdontraﬁtbf‘fiii that back in

‘o, some extent and to reseed it and stabilize

it; but try to leave at least & path between

the manholes so we could more easily access

that at least with an ATV type vehicle.

can you point Me to any written plans ---

Nao..

=== that the City had to perform. that

‘remediation?

We don’tvhaveva plén thth§ﬁ=kiﬁd of datail:

So Just l;ke you didn't design theé: road, you
didn't the des;gn the remediation., is that
right?

' MS. WOOTEN: Object to the form.
MR. GOTTSCHALL: Object to form.

It's not & road and —-= .
Well, you sertainly s&id it was a road: You
Efying to deny what you said now?

No.

WOOTEN: Objection.

No. It was calléd a road.
When did it stop being a read?

Okay. It's a road. It's.an unapproved road

and temporary.

It was certainly a road == you called it a road

Page 152
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that project. That was my understanding. Band
T den't deal with the Corps directly:

D6 you kiiow whether €he Gity has been fined by
the Corps? 3

I don't know. | |
Okay. Are you aware of anything that NAPM did

in this case that was dinappropriate?

No. Except that we know some of the clearing

exceeded. the 15 feet.

okay. But:-de you knew what, if-any, damage

that caused? |

I don't think any irreparable damage at all.
Okay.

Because whéi Wé have the opportunity we will
repair -all that area.

Do you know whether NAPM was provided with

notice of ‘the width of the easement?

1 don't know that. T would assume they knew

that but.

‘You don't know whether they were thoigh.

(Shakes head.)

Okay. You're not a geotechnical enginéer, aré

you?

NS

Do yéu krow whethe¥ the slope, as it sits

ﬂ%

ap— o

R
Page 181 N
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Q. Okdy. Have you évér seen -- well, strike

~ that. You understand that Mr. Brinkman contends

thdt he had an gbutient on His Propéity at one

‘point in time; is that correct?

A 1$h@ﬁ'schﬁr§ctl

Q. - Hawe you éver seen if person the: abutment'>
A No. | | |

Qg ZOkay+ And ﬁhat would be true before the

this case and since the work was @QQ@( is that

faiw?

A Yes.

Q.  Okay. Is it your undérstandifig that Jafies
Coleman may also: have an ‘abutment on his
property? | |

A T havé fio knowledgé of thaﬁ;.

0. Okay. T take it then you also haven't seen
it to the extent it existsd

A.  (Shakes head negatively:)

Q. I'fn §0XEy. Cah you give a ¥erbal answer for

the court: reporter?

A T hHave not séen it.

G Okay. Thak you ?e¥¥‘mu¢h~ I appreciate
that. Outside of the context of being Plaintiffs

iﬁ~ﬁhi5~iitiq&tioﬁk have yqu‘evér spéﬁt any time

MAGNA@
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15

1 16
1117

i 19
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relationship.

A. 'L have only studied David Brinkifan's work.
0. Okay. Have you looked on the Naticnal

Register in connection with Mr. Brinkman®s

| property?

A No.

0, Okay. If ;you could look. at response four, -

| if is on the second page of Exhlbit 64.

A ( Read:. ng. } _
0. Bnd it spills over to the third Page.
% ‘Okay. I have fo personal knowledge of

number -four:

0. Okay. Mr. CSllins, I"Vve takeén & ook at ‘the

deed. that!s publicly available for your property

on. Castle Road.

A Uh-huh (@ffirfiative response).

0: And it does not identify Ms. Collins as an

owner of thé property, And I ufidérstand that you
all ate married and that she has an ownership =-
4t's her position she has ap oWnerShip interest

in the property through that marital

A (Nods head affirmatively:)

Q Can you. tell me why Ms. ‘Collins was not

,,,,,,

P;“iirch"ase in 2006?»

MAGNAe

LEGAL SERVICES
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Page 81
A . Because il was my money that I receivéd from
one of my: .severances from being la:r.d off at one
of ‘those insurance agenc:.es t.hat was acquired by

‘someong else.

Q- Okalf
A My wife also owns several wental houses
whére T am not named as owner, éither.

Q. Okay. So theré was a decision between the

twé of you as to. how that property was goifg to

‘be Eitled; is that fair?

A No I'm not suré theré was a discussion
~ about. how it would be titled. |

Q.  Okay: Did y'all have a diScussion about

blying the property?

A Yes:
0. Okay. It was not a surprise to Ms: Cgllins

that you were buying the property?

A Bbgolutely not.
Q.  Okay.-
A Right, right.

0. ALl ¥ight. ?bu‘can;put,Exhibit:ﬁe;away-for’

how. Mr. Collins, T undérstand you're not .

personally on Fagébook. Have you seen any

Facebook. posts by any of the other Plaintiffs

involved in this case? 3

MAGNA®©
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STATE: OF SOUTH: CAROLINA )THE. COURT. OF COMMON PLEAS

COUNTY¥ OF RICHLAND YTHE FIFTH JUDICIAL GIRCUTT

MODESTA BRINKMAN,; DAVID BRINKMAN, )G:A. NO.: 2015sCP-40-~5598

JAMES COLEMAN; CARL FOSTER, KAREN' )’
FOSTER, ROBERT COLLINS, PAMEIA )

Plaintiffs, ) ~  Deposition of
w - ) CART, FOSTER

WESTON ‘& ‘SAMPSON, INC.; WEST & )
SAMPSON ENGINEERS; INC., WBST'& = ) - April 18, 2017

SAMPSON. SERVICES, INC., WESTON & )

COLUMBIA, SC, NORTH. AMERICAN ¥
PIPELINE MANAGEMENT, LAYNE INLINER;)
ROBERT HOMER; PLE:, )

| Defendants. . )

Deposition on oral examinatiéh of CARL EOSTER, reported by
Lisa F. Hufffan; ‘Verbitim Court Réporter and Notary Public in
arid. for the State of South Carolina; said deposition taken
pursuant to notice of deﬁ‘osii:ion, by agreément afd in
accordance with South Carolina Rales of Civil Procedure, at
McAngus,. Goudelock: & Coirie, LLC; 1320 Main Street, Columbia,

South Caréliha, Apzil 18; 2017, at 3320 p:m:
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CARL, FOSTER. '
| Page 27

Q-

As

 just been polished by the river?

history of the sits didn’t change yeur decision one

_way or: the 6thef, it was just something that you

discovered afterwards, after 'you had already
decided to purchase the site?
It helped: solidify my decision.

And have you done any archeclogy. or éxploriig in

your yard for historiGal and archeslogical sites or

I i6ve seratehing in the dirt.

Have you, been able to find =-

T ave a metal defector. T havé £ound a couple
Tudian pottery shards. I-- T walk along the
river’s edge and lisve found many pottery shaxds
that. have .been tumbled: | .

Aiid Eambled; I guess, that just means that it has

Anything that you ever found, any histozical oF
sighificant cbjests; artifacts that you found in
tha aren Whete the rosd access has been put in
place on your property?

Well, whén —- when I £ivst discovered the rocks at

‘the precipice,; they were all, completely covered

with either down trees or with ivy and-I removed

GARBER: REPCRTING SERVICE
803-256-4500

Page 205 of 583




10
11
12

15

16
17 |
18 |

20
21
22
23
24
25|

CARL - FOSTER

_ Page 28

T < =Y

of matkings. T don‘t know what I"m looking for and

haven’t séen dnything that T WQ@lddconsiaér .
made, but. T T not.an .archeologist. I'm - T
just. 1ike to play in the dirt.

55 nothing that you know of from. that area?
That’s correct. |

Has anybody been. 6ut: £6 your pfoperty in addition
to: you and/of Mrs. Foster to examine the property

£6F historical artifacts, whether that’s Mr.

Brinkiian or Dr, Coleman, or any &thér individual?
Not with me, no.

Sngbody whot s been it thére wWithout ==

No.
-~ you?

Nobody to- my knowledge:.

Do 'you know Dr, Leader? Doés that nane ving &
I've heard the name.  I'm -+ T.== I'm unsure. I
think he’s a state archeclogist, biit T'm not
posifive on that.

Where have you heard his naie, or in what context?

| I think I heard his name frommy lawyers.

Have you aver had any personal contdét With DE.

Leadex?

GARBER REPORTING SERVICE
803-256~4500
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STATE OF SOUTH CAROLINA
*GOUNDY .OF RICHLAND

: Modesta Br:.nkman, David Brmkman,
.James COleman, ¢arl Foster;
‘Karen Foster, :Robert. COllins,
‘Pamela Collins,

S

Weéston & .Sampson,. Inc., Weston & Sampson
Engineexs; InC:; W &
Servmes, Inc., Weston & Sampson CMR,

COURT: OF COMMON PLEAS

¢/A. No. 2015-CP=40-5598

Plaintiffs,

e T e S, St o S Nt N

pefendantss

TDEFOSITION OF
ANDREW R TOLLESON, PE, D.GE
KERRRURR

E'&:id'é;i; ,,s:é‘gtmaéje: 1, 2017

The deposition o6f RNDREW‘ R, ;T,Q&I!E§Qﬂ‘:

PE, D.GE, was tdken on behalf of the
pefendants at the law officed of MCAngus;

Goudelock .& Courie, LLC; 1320 Main Street

.10¢h Floor, Columbia; South Carélina, on the

‘16t day of September; 2017 befoxe Cassandra
P. Vance, Court Reporter and Notaiy Public
in .and for the State of gouth Carolinay.

_pursiant to Notice of Deposition.

ih P i e o

Reve wed admidhem s i PRy O

Andrew R. Tolleson, PE, D.GE:
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Q. Okay.

A. And I feel conflictéd .in this case with the

city as a nemed Defendant, &6 I just don't think

| that I could be an expert witness.

Qs Okay- All right, And T think. there: -

we'll go through these shortly, but I thifk there

are a cotiplé places: in the e-mails that: were
n.roducea;?as'r part of the yesponse to the ’8“';9°éﬁ"5"
fﬂ‘i..ah note: i == thei :déixi—lt_;; really say what the
confiict is, but they noté a possible conflict =+
A: Right.

A Well, even if — I'll say Ehis. Say thers

was. o Gonflict whatsoever; none, that we've

never, doné any Work for the City, never even

worked with theé City of Columbia, it could be our

ovn aversion ‘to, 'yol know, $0:

Q. _Sure .

A Bo ==
Q. You have the Fight ‘to decide whether or not

‘you want to:be:a.==

A. Correct.

Q0+ -- testifying expext.

A:.  Corréct.

Q. I undérstand that, Okay. ALl right.

T it e R A
—n et et s e maent R

48

e Veie Aok maie s mAreias 404 § Mawem Bob famt S ME T 000008

k Andx:ew R. Tolleson, PE, D
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA HE COURT OF COMM
) FIETH JUDICIAL CIRCUIT

N N e’

COUNTY: OF RICHLAND:

. MODESTA BRINKMAN, DAVID
BRINKMAN; JAMES: COLEMAN;
CARL FOSTER KAREN F OSTER
ROBERT COLLINS AND PAMELA
COLLINS,

Civil Action No:: 2015-CP-40-03598

Meitivtatidurh, inl Opposition to City of
Columbia’s Motion-for Summary Judgment

Plaintiffs,

‘WESTON: AND'SAMPSON, INC.,
WESTON AND:SAMPSON ENGINEERS,
INE., WESTON.AND-:SAMPSON
| 'SERVICES ING., WESTON-AND
~ 'SAMPSON CMR; INC., CITY OF

- COLUMBIA, SC, NORTH AMERIGAN
PIPELINE MANAGEMENT; LAYNE
INLINER.AND ROBERT HORNER, P.E.,

Defendants

‘Jud_gm,c.nt. 1o thie ,Clty ‘SINCE t...hserc ex.l_‘sts \multlpls: (ma._ter.lal’ ‘f_a.c;t.s that ‘afe in dl.sp.l;te,;, Eo.t s,us:h_

reasons,; itis appropriateto,deny the City’s Motion for Summary-Judgment:
‘Standard for Summat"y'-'Judgmen’t._::

Riile 36 (c) of'the South Carolina Rules: of Civil ‘Procedure provnde that. summary
judgrment sl b granted. whert “tie pleadings, depositions, answers: to, interrogatories, and
adriiissions oh. file, together with: the affidavits, if any, shiow: that there is NG genuine issue as o
any rha't"er'i}al fact .and. that the: moving: party is entitled to a judgment -as a. matter of law.”
‘Cunningham v- Andérson Couniy; 741 S.E:2d 545, 549 (SiC. App. 2013); ¢i't.,i.‘n‘g Jackson: v.

Berrida Sands, Inc: 667 SE2d 612, 614 12 (S.€. App. 2009): The party seeking summary
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judgment: has ‘the: burden of clearly, establishing the absence. of genuine; issues: of ‘material fact.
MecCall'v: State Farm M?;f-cf‘.l.ll...tfl-: Ins: Co., 597 S.E2d 181, 183 (S:C. App. 2004)-Once the party
moving for. summary judgment meets the initial ‘.bqrdfenf of showing' an absence of evidentiary
support, for the: opponent’s case, the: opponent cannot. Fest. on. fiere. allegations or denials

coritairiéd in the pleadings. Regioris Baiik v. Schinicuch, 582 SE.2d 432,438 €. App.-2003).
- The:nonmoving party must come‘,lforward,w’ith;speciﬁc facts. showing theré is aa:g:éh”ﬁiﬁé;i‘s*SUé for

trial. Rife'v: Hitachi Consir; Mach, Co.sLid. 609 S.B, 2d 565, 568 (S:C. App. 2005): The-purpose

of summary judgment is to expedite:the: disposition of cases which do notrequire the: services of

afact fitider. Dawkiris v..Fields, 354 S.C. 58, 69, 580:S.E.2d 433, 438 (2003), quoting Géorge ».

Fabri, 345:S.C. 440,452, 548 S:E. 2d 868, 874 (2001).

Sufficient Disputed Material Facts Exist to Deny Summary Judgmeit: -
The Gity incorrectly alleges many of facts as undisputed in the: sections of its Brief* titled -as
Statement: of the: Case: and, Undisputed Facts when in reality; there: are manifold disputed facts.
"The Citys section of “Undisputed Facfs? is an oxymoron:as that sectionis replete with disputed
nmaterial. The disputed-material facts include:

1., ‘The linifig of sewer pipes on the: access road built:through the: Plaintiffs: properties; was

Hot considered, absolutely fiecessary for any compliance with ‘any ‘Consent Deciee

fesulting from: the City of Columbia’s; non-compliance; with EPA regulations: Exhibit A

‘is.an email between Megan Moody: of Weston and Sampson and the other deféndants
clarifying the lining of the:pipes. cotild be:eliminafed in ifem 4.

2. Documentation from the Clty of Columbia and festimony-indicates: clearing and grading
'may have proceeded to-apoint:of completion. See Exhibit B, | |

3: ,.Af!;thgug'liiPlaimiﬁf—Cﬁar‘llFq,sltcrz'qo;nfr,qai@d; Defendants just over his:property line with a
‘copy of the:easement:in hand and pointing out'that'the:activity and width was not:
-allowed, the City. stopped rWor'k‘on::th.e;»fproj‘ectg‘; and:later:the:Army Corps of‘Engineers

issued-a stop work directive to the City of.Columbia and Layié from: doifig-any fiirther

2. ' N
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work at the site for failure to obtain a Section:404. permit prioF to fllllng;-wetla'r'i(ls_ oir:the:
Plaintiffs’ propertiés. See.Exhibit C.

4. Thééasemeits grant a.temporary Construction easemerit. The actual easemeént lahguage:
states “do hereby grant unto thie said City of Columbia, South Caroling, its successors ot
as3igns, an easemefit.and right of way 15 feetini width, with an additional widfh of 10-and
25 feet for constructlon ,purposes only...” This conistruction: easement is clarified a5 .

follows:

-«

Also ‘a temporary constructlon easement of 10 feet in w1dth shall extend along the

«««««

'entlre length of and adjacent to the east boundary of the aforementtoned permanent
easement.

The: construction of this sewer: line: took place. 'in 1986 or 1987. It.is clear that the
construction easement does. not-persist. The, consfruction easeitighits: becafiie. null and void
aftet construction of® the $éwer line was compléted. Leaving @ 15 foot pefirianent
easeriient. |
L The:Court:Should Not Dismiss Pamela Collins.
The: Motion for Summary: Judgment does: not mention the dismissal .of Pamela Collins.
. Therefore, -this :should. not: be considered 'by the. Court ‘when. raised. in-a feino provided to

Plaintiff’s:counsel at the béginning:of the hearing:on the. Motion to disiniss.

Mrs. Collins is:married to Robett. Golling, hag contributed to paymg for thls property and has an

‘interest by marriage-in the property:

1L The Coutt should not dismiss Robert.and Pamela Collin’s clairns. for causes of ction
‘for damiages to historical oratcheological structiires.

This issue'was also not raised in the: motion for summary: judgment. It was raised in the

‘memo supplied at the beginning of the hearing: For that reason, the:dismissal is not properly

raised -and should not: be considered by the Court: A. colonial. road was identified on. the

Collins property and.there:is evidence:that: it was buried by:the:City’s actions; thus-obscuring

any artifacts and structures that.may have existed.
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There- are no known archeological structures on Carlgﬁ and Karen -Foster’s property. .Any:
claims by Carl and Karen Foster-for Archeological Damages do-riot éxist a’ggiiné't any of the
Defendants.. | | | |

As to- the existence. of archeological structures, the. deposition of State Archaeologist; Dr.
Jonathan Leader identifies a.historic;road bed. While: Dr- Leadet’s deposition doesn’t place
the road on the Collins’ property, it'is placed:there in-the deposition-of Robert Collins-pp:92-+
93: '

Q. Do Joii kifow ariything about thit?

A; All T know is that my- lot is supposed to

contain remnants-ofithe historical roadbed.,

- Summary.Judgméiitis fict-proper because:a dispute of midterial fact exists-as to whethiei thers

i8 a'historical sticture:6n the. Collins? propetty.

IIL.  The Plaihfiffs,:'haveﬁall’e,g_ed-f:fa‘cfsszsu’fﬁcientvfto.;state;.aa‘Cause of Action:
A. Gross.Negligence: '

The City has a duty of care-to the Plaintiffs through the easements and private properiy rights of

the: Plaintiffé. An example easement jis affached as Exhibit D: The:Gity’s permanerit easement
limits their actiyitiesto 15 feet and-that limitation‘was known by:all parties; including the City’s
construction inspector and the Gify’s engineer: It was known: to the City and the City’s
construction ‘inspector. See Exhibit E; meeting minutes in which all defendants are aware of the
15*foot easement prior to:construction.

‘Weston:and:Sampson Engineet, Mr: Pierce, P.E. indicated that it was not his job:to stopithe.

conitractor: from exceeding the easethent because it was:the:City, of Columbia’s easeinent and the:

City Irispector; Mr. Cockrell, was present onisite. Depsosition testimony of Gene Pierce, Page
15 Q: And, so-'what I really: want'to understand; Gene,
16 is, i8 to, to. the best of your ablllty, explam

17'to me in detail; why the:easement's not Weston
18 and Sampson's problem.
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19 MS..WOOTEN: Object to'the form. You can‘answer:
20 A:Itis a Cit_y=,oWned easement:
21Q: Okay: -

22 A:And the City.inspéector was on: site: during the.
23 work Qur. role Was'to monitor constructlon

The: Plai'ntiffsf exp’ert ‘Mr. -Abatta *fUrther expounded on this duty’ to obtain 'permission ora

of.obtal_mr;g property-ownerpcrmxssxon orithe proper easement on both the City and Weston and

';S'ampsori.
From the ‘c’i‘ép'os’it'i”’on;testimony of Allaﬁ,ABatta Page 136-139;

23 Q. Atthe. beginning of your deposntlon L

24 asked you abeit your:--not. necessarily theé

25 beginning; but at some point, T'asked you. about your

Page 137
ALLAN A. ABBATA,' PE - EX:BY MR BOINEAU

‘opinions.. One of them was’ construction issues

damaging thie residence One of them was permlt

“violations.. I want totalk to- youa. little more-

about that. What:is your-opinions with respect to

ainy’ permlt violations?

e B N im

A, I guess as an engmeer ifT'wasa
design engineer; which T was iri the past: T'm not
currently a.design.engineer, but'1 can:still do.
’de31gn work. One of the blg things 1 would ook at.
would be:if Ineeded any permits:for: i
11 cofistiuction work that I was.désigning.
12 And:according to;the; ‘agreement between:
13 the City and Weston- & Sampson it clearly: states:
<14 that perinits are théir responsibxhty, both the City :
15 and Weston & Sampson. And in this.case here; when
16 you have that much disturbed sods ouitside of'a.
17 property permanent ‘easement, you 'ré gomg to-need
18 some:type.of perm1ts

19 Q: You believe:a:permit should have been
20  pulled:iii thiis case? '
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21 A. Absolutely, yes. And, you know, ['hate

22 to bad mouth any engingering company because I'm an,

23  engineer; but, you: know Lthere's'a:standard, there's

54 an ethics standard a§well. 1 mean, if the engineer

25 kiows that he needs to do that and doesn't do it; that's an-ethiics violation:

2 Q Why do you' ‘believea permlt should liave
3 been pulled?
4 A. Because there was work outside of the
5 permanent ¢asement.
6 Q So it's your-opinion that, if the work
7T hads: ‘,completely conﬁned to the easement, a
8 permlb would not have. been’ necessary"
9 A, Not rieessarily; but from .
10 constructability:standpoint; yes:
11 Q: What typeof periiits should have been

12 pulled?

13 A Permlt to you | know “to increase an
14. casement to-work on péople's personal property

15 - Q. ‘Where would: they have gotten:that
16 permit?
17 A. From thie C1ty, I would think.. I think B

18 the C1ty conducts; you kniow; business to-issue:
19 temporary-easements.

200 Q. Youthink the City‘could have gotten a
21 temporary, easement to do the work:on thiis sewer
22 line?

23 A. The City ot thie enigineer?
24 Q. 'Either:one.
25 A. Ibelieve sosyeah.. I mean,T don't see why ihey

[ why théyWoi't= Why they couldt.

The' contract between Weston & Sampson and the City of Columbia: places the responsibility of°

obtaining the proper easement for the construction on the City of Columbia. Specifically:
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The City: shall be responsiblefor the following: ‘obtain any required.

permissions fo ‘survey; prepare attendant legal descriptions for an)g" .

required -easements; acquire:any easements necessary. for.construction

6f-5the,:_Erbjéct§f subrmit any: ap_p]icaftidns and Suppoiting documeéntation

‘prepared by ‘the Engifieér: to. approptiate. authofities o obtain, afiy’

periits and/or approvals neceéssary. for construction: of: the Project;
and, prepare and provide the: fiotice to. cofittactors and ‘dny” standard

contract documents.

Thie €ity’s Enginéer, Michael Sheu, P.E. made it cléar that it was the: City’s e

esponsibility to stop!

ihis project.from excéeding the easement parameters. M. Shei specifically stated that it'was the.

City Tnspector’s job: Deposition of Michael Sheu, Page 118-119:.

6'QxOkay: I'll'ask-it one:more time. I'want.to

7-make sufewe're - the record is:clear: In

8. .your experience; having been a proféssional -

9'¢ engineer since: 1975, do'you have any basis fo.

10; _]UStlfy workmg out31de of an; easement ifi’ thlS

Il case" o . !

12 MR, GOTTSCHALL: Object fo form:

13 Ax T not an;attorhey, but | kiiow: it does’ happen
14'We have/to.clear:atileast enough areato geta
15.vehicle in to out: éasefieiit: And we do the
16°repair work on all of the easerient when we'ré

- 17:complete.

And that gave you permission toexceed the size
19:5f the gasemient?

,2'0,"!.MS».5‘WOOTEN; Objecttothe form. '
21 MR. GOTTSCHALL; Object to:the: form;

22 ATt did; It's unfortunate that it:did;exceed
23:the: I5:feet:- 1 wasn't out there:

24 Q: But.you agree that'the €ity.did not-obtain the
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25 permissioii of the land owners to-excegd the;
1 size-of that easemefit?

{2 MR. GOTTSCHALL: Object to:the: form
3 MR. HEMLEREP: Object to.the: form.

4.A: No. We did not have: any perrmss10n’from the:
-5 property. OWriers to: exceedthat easemerit..

6: Q :Okay. Was there any contractor of'the:City or:
7 siib-contractor-that:would have been résponisible
8'to ensure that-the'work stayed within the:

9: easement‘7

1 Q:?MR;MGO.TIFSCHALL: 'obj;ect’;to the form.

12‘stay Wlthm the easement.
13.Q:: In this; cas_ej,,. who would that have been?

14 A'*The inspector-on-the job.was: Alan: Cockrell but:
nd lt wag' unfortunate that 1t exceeded the

f20 ofthls

Tn surifiary, the easemenits establish that the project mist remain within the bounds’of the:15
foot permarient easement,; Both thecontract between Weston-& Sampson-and the Gity as well as'

‘the festimony:of Mr: Sheu make it clear that it was:the!City’s job to'ensure that this project: -

stayed‘within the limits of the easement and stop:construction. outside of the easement, The City

‘had-a duty to the:Plaintiffs to stay'within-the:limitsiof the permanent.casement..

:Gloss negllgenee 1s

504, 374 S:EZd. 296‘»‘(1988)

Eroiii thie deposition testimony ot Geiie Pigice PR193-194:
4 QiDid you otice any uiforseen site conditions?

5:A: No,not really.
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6Q: D"id‘-.they'--‘when’b-you‘,._went:out' to:the:site was.

7 their'road building.indicative of a;

8 misunderstanding:of how wide they.could build

9a foad? -

10 MS. WOOTEN: Object to the form.

[T MR. STEWART: Objectto the:form:.,  ~ ° : | '

T2 MR. GOTTSCHALLSaifie: objection. o - | '
'153 A:No. .

14 Q:So-'they were building-a road knowing they were
15 exceeding the eascment"

.16 MR.. GOTTSCHALL [Object to the.form.
17 MR:. STEWART: Object to theform;

I8 As I can'tanswer that for sure.

19 QOkay You:don't think thatwas Aforseen?
20 A+ Dt thifk what was uiforseen? |

21 QTheexceedn_ng theeasement

22 MR. GOTTSCHA_LL Object fo the:form..
23 MS: WOOTEN: Object to tlie forn:

24 A:NG.

25Q: Sor you ‘believe that everybody out'there knew
Page 194 :
1 that that.easement was being - exceeded when'if
2.-~when that road.was being built?

3 MS: WOOTEN: Object to:the form.

4'MR, GOTTSCHALL: Object 16 thie; foun

5 A: I think we weresaware that the easement was:
6 beirigiexceeded.

‘Per M. Sheu, the: construction. was:not possible on that slope:without exceeding:the.easement,
therefore all parties:knew the easement would be exceeded: before work began. Depositioh of

‘Michael Sheu, PP 146:

‘13 Q: OKay. Is it permitted to dig outside of the.
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14 easement?

15 MR HEMLEPP: Objection; |
16 MR. GOTTSCHALL: Object to the:form.

17 A: I'm not an‘attorney: 1 Kiow in this.case that
?18 some of the clearmgs did oécur outside of the;
t because they couldn’t physically do
full widthi of the easement without getting
21 out51de becatise of theé slope.

Before the construction even began; the. City knew from the slope of the-térfain that building a
road:there:would fégiiifesmoré:space;than their. easemerit allows. The steepress of the.slope and
conditions ifi that aréa was'riot unforeseen as per Gene Rierce’s testitony. It'is incumberit.onthe

,é"i't'y"tb stay-within' the easemenitand;to-actively biiild a toad that exceeded the dimen's:i'ciﬁs of the

'Clty s Edsement, they were. grossly neghgent by mtentlona]ly exceedlng the gasement.
 Negligence:Per Se:

The:City has alleged thaf;there is no'support for the Plaintiffs* claim of negligence perse; however, the City;
is:incortect. Although the City. filed 1o, Writtefi discovery With.the Plairitiff§:asking for the: basis fo the Plaintiffs

negligence’ per se claim; the City has been on notice; of such claims since June 16,:2016: On: June 16,2016 the

‘Plaiiitiffs? '5ri§'Weii§d the féﬁawiﬁg interrogatory i response; to that very question-and 6n'-infdﬁﬁaﬁ6m and belief
from Plaintffs” courise] to include’ M.s..;msqwsq :ancl her co-coithsel. Excerpted.from the discovery resporises is the:
- following;

13 Identlfy all permlts that you contend the Weston Defendants ‘were obhgated to procure in,
- el pe: R

'RESPONSE: To the: extent ‘that dlscovery xs ongomg and the relatlonshlp of the: Weston- & Sampson:
Défendants, o the Clty of Colurmibia and. dé , thise. interrogatories will be:
supplemented after the close of ery- Onvin ormatxon and bellef the‘ laintiffs believe: that Weston: &
Sanripson‘had a: dutyto protect: the, public, mcludmg thie: Plaintiffs ‘and 1o ensure’ thiat its fecommendations
were nof carned out in:a manier that would cause ‘damage to the lands of others.

Siich pefmits' shiould have beeiv obtaified. afid fully effectiverprior 1o the comimericement of wark on the.
project. On information and belief; permits that should have been obtained for the project include, but may
notbe limited to'the foll'owing:«

10
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«+ . Roadand Bridge Permit(s) City of Coluinbia, Richlai] County, DOT)
» . Stormwatérperinit (SCDHEC; Richland Couiity)
o - Floéd Plain/ EEMAPerinit/Apprdval’. (Richland County; FEMA)
" - Section 404 peimit (USACE); .
) - ‘Section 401 ceriification (SCDHEC)
o ZOMngipermit (Richland County; City of Coluriibia)

. ~ Land.disfurbance, permit. (SCDHEC)

The -aforemtitiofied. déseription. provided thé: City -with. hiotice of the type of peérmit. and the agency
.’h;avilﬁ'ge’jg;ti sdiction gver the permitting ‘process: The City employs and Enginecring Department and-the
haiiés of the aforeinentionsd perits: should be emirion knowledge to jersons i that Depanreht, [
-addition; -several- of the:permits:refer-to “Section 404> and “Section. 401" which.refér: to; the Clean Watep ’
" Act, On inforiation aiid belief; the City. s retained consiitinig experts in this case ihat have familiarity
with these: permits ,,and=fegulatory Eprog,rams;. In addition, it s undisputéd -that the: Clty has oiitside:
enyironmental counsel who are.intimately familiar with these programs. Lastly;a Google Search:of these.
pefinits would provide sufficientinformiation o .’tﬁé}City.‘THé;Cify:?é' failiifeto Sefve Written discovery had
if ot known. what: permits; statutes, regulations; or other authority Plaintiffshad alleged is fatal:to their

motion..

“The- Plaintiffs? -expert; Allan: Abbata,, PE' further testified on page. 275 of his. deposition: that:
several perinits should hiave been obtaitied including a Aty Corps 404 Perfhit:
13 Q@ Have yoi looked at the Statuts; the
14 regulations.that setforth-when permits are;

15 ‘required?’
16 A Yes.

A7 Q: Okay: Which one'wasiit? What=
18 A. 1404 permit.
19 Q. 404 requires-a permit for this?
11
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20 A Yes.

~ There is a gefiuiné tisSue of material fact regarditig fth‘e' City§ claim that the, purpose of these
'staEQtES';‘would have:protected.the Plaintiffs from the kind-of harm complained about. For example; under
- DHEC. regulation. 61-9, purSuant to the:Federal Clean Water Act this work fequired a Stﬁffiiwatétfﬁéfﬁﬁit.
for construction activities. it is undisputed that the threshold.a land.disturbance: greater :than one: acre
oceuiied, which fequited  pertit, The iy, andits contractors failed-to dbtain such a-permit: Had they
obtained a permit the Defendants - would ;have. been régui‘red to -prepare; detailed plans ‘and :drawings
depictinig-the work that; was: aniticipated: Compliance with such a permit: requires; that one 'have-proper
property rights,, cofduict activities ifi ‘within the limits of’plans, and. perform iﬁgp;e__atjaﬁs;;spe;igaifcauy t6
ensire that sediment does not runoff from thie site onto adaceni land:or info iearby waferways; Had the
Cify. obtairied -a. stormwater ‘.jpe‘f“m‘it; ;Rursuamﬁ to South Cafolifa Regildtioni .61:9, the City &id, iits
contractors would-have-confine their work within the dimensions of fhe easement and follow-the plans
and coriditions set for by SC Regiilation 61.9: '.

404 violations” & @ i&sult of the City“and it cotitractor’s actions. The Cotps-has alleged that soil from
“the City’s project was: deposited in' wetlands on the Plaintiffs* land in contravention to the:Clean Water

v

Act. Had'the City-and'its coitrattors obtaified ‘a.Section 404 permit, they would have been required to
obtain -the landowners> ‘(Plaii.itiffsiz"). permission for. ‘their aﬁtivit}{. The: United States: Aty Corps: of*
Engineers: administers:the Section 404Perm1tprocessBased upon, Corps” guidance and 40° CFR 320:4.
(e), Hiad the-City. &id. the! Déféiidaiit:ontractors obtained 4 :Séctiof: 404 Periiit, they Woild have been,
required to”perform a culfural resources review: ofthesne Corps’ guidance sstafes; “If sites listed as
eligible. or poteitially 8ligible for listing in the: National Register, of Histotic Places within the proposed
‘project’s. geographical area for: rgvi'qw,‘_,;,ggéh alternative site ‘must: be. reviewed ‘for cultural.

TeSOUrces.”

12
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Had the City and its ¢ontractors obtaitied a Section 404 perfit, thiey would have presuinably hiad hotice of
the two:historic bridge abutments that were. destroyed. In addition; both a: Section-404 Permit and:a 401
Cetification (petfotined by DHEC) réquire that adjacent laidowriers. receive written notification of fhe
proposed acfivity:.

If ‘the; Defendants had obtained the proper. peimits; notice would hiave occurred and, much of the.damage

complained.of by, the Plaintiffs would have been prevented. Since these-peithits:have fiotice réquirémefits,
 ihie Plaintiffsiare clearly in the.class of persons who would hév_@ been p,rioze.@te;d’ by these permit, Plainly;

‘examples- u;n..dﬁﬁ_ciozecb;w the Gl._ty-» and its contractors were:negligentas-a result: of their failure-to.obtain

permhits; afid how Siich failure Wa felated t6 thecinjury forWhith the Plaiiitiffs’ complaif.

Evidence of Darniages:

There aresnumerous disputed facts related to the City-of Columbia’s claims that:there:are no
-damages:shown. The memo suggests:Mr:. Abatta.showed.up-for his deposition and refused:to
answer. questions. Nothing cotild be farthier from the triith. The refusal toranswer quéstions was
Télated to approximately 8 documerits ovet Which-a privilege is:claimed, Claiming a priveledge

ovet p”'}iat‘o g‘r'apﬁs ‘Wasnever ’iﬁté’r’id'e‘d 'ﬁﬁ'd‘ M. 'Aisatga;mi'sundiers;qu‘d that thie photographs-were

Mr: Abatta actually answered the: d@f.endwagt{s questions for neatly nine hours. In that line:of

questioning he very cleatly layed . out-damages:caused by-the:defendant’s work on the site.

Page-307of Allan Abatta’s Depostion discusses cracks in James, Colemian’s residence that have

formed since the construction and links:them to'failure of the steep cliffs created below M
Coleman’s home:as'the cause:and proximate cauise:

9 Q ,AII rlght Bat. t_:learly that footer
i Y ) sunk over tume, correct to cause

12 A. ‘Yes:

13 Q.. ‘And.do:you:: is;it-your opinion that
14 ‘that.dropping of ‘the f ter is:a result of the soil
15 moving, is‘that nght‘?

16 A. ‘That's corréct.

13
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A7 Q. And how fdr is.it from that corner to
18 ‘the slope‘?

19 A. d:say its-somewhere:in the

20 neighbortiood of 201630 feét.

21 Q. Okay Now; do you see -- do you seé
22 ;actual ‘evidence of slope failure when. you'go out
23 ‘thefe?

24 A; Yeah: Because | would ~ 'would
: : _,_opefallure

In addition, residents did specify damages that occurred as a cause'and proximate cause.of the:
excavation, These‘included loss of access to part of the property. due:to-cliffs and loss.of trees:,

From the Depositon:of Robert:Collins on Page 54:

"Q. Have ou notlced =.you personally, have you noficed.a:
] y of .your property since the road or
e?

Q: Tell me of.déscribe for.me'what chafiges.you've noticed..

hardwood trees at thé:lip of the™ cllff that are eventually gomg 9
fall down.

The cliffs referred to.in M. Coliins téstimony aré showh ih Exhibit F, Per the Bk siitvey stakes
showing the boiindaties of the. 15 foot easerient, thie cliffs are for themost patt ot within the

- bounds of the easeiment,

.D.t:.» Lgajd.f.@,r; th@- Svtat;&Argh@dl@gi.jsit':;,,.vc,ry~'i§1‘.qqqcu'jtly':s..t'.a't:c,.‘cl..?'t'.hat ms;v‘,quf@n;ci@ntg causedharm t..9"chn]

-Q. Okay, Wht knowlédge or informatioh-do you't have that that
_person: did'it-on purpose?

A:1think there.are two thmgs thatgo to that; which I.have yet to
teceive information &n.- So.ofi¢ is information specific to an.
individual who was eng: in the act who said that they
Kriowingly went beyond .and did the damage.

14
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Whethet’ they Knew’ that they § were i the process: of destroyrng

the archeologlcal sute oF note to me. is. |mmater|al Once they

'wrllfully chose to: vrolate other Iaws ctures regulatlons to'go

onthe property if indee at:was e tase as: alleged then they

- whe they knew specrﬁcally there was an archeologlcal

resource ornot, they éngaed in a. neglrgent ‘actwhich damaged
“an archeolog|cal resource.

In his' Depostion D'avi‘diBri’rikman marked the:locations of the historic. bridge.abutmentsiin

yellow-on-page Plaifitiffs:== 00262. The sewer line is the'black:line:with déts indicating manhole.

locétions. The, 15 foot-éaseimeiit is the fist dotted line.on each sidé of that Sewet [ine. In Exhibit
G, it i3 clear that David Biinkman, the peéison who discoveted these structiifes and 6wis oiie of
the propeities; placestheém:outside ofithe easemerit.

Dr: Lgaders* testimony/in. conjunction with the:survey showing the easement-did not include the
-archeological structures-and the:explanation of permit requirements in-the:negligence:per-se
section of this memo indicate:that-theresare:damages-of an archeological nature that are.caused
by.the Defendants, ifi¢luding the City-of Columbia.

“Thete is:sufficient evidence of'damages that are both caused and proximately, caused by the:city

of Columbia exceeding its easement.

Sections 15-78-60(1) through 15-78-60(5) Do Not Afford the City of Columbia Immunity:

Fot- 15:78:60(1), 15-78-60(2), 15=78:60(3), 15:78:60(4) 4iid 15-78-60(5) the determination: of
immiinity from tott. liability tiins on the question of Whether the acts i question -were.
i 80..594.5.6.24
557 ($.€._App..2004), A fisiding of immunity under the, Act "is contingent on proof the

af'y’ rathie® thian ministerial: Hawkivis v, City of Gieenville, 358.S.

_government entity; faced with alternatives, actually weighed competing considerations and made:

a ‘conscious: choice using ‘accepted professional standards;" Woolen ex rel: Wooten.v.. Soutly:

Carolina.Dep't of Transp.; 333 S.C. 464, 468, 511 _S.E.2d: 355, 357 (1999). "The governmental

entity bears the burden of establishing discretionary immunity as'an affirmative defense.” Sabb v.

South Carolina Stafe Uiv.: 350 SIC. 416,428, 567 S.E2d 231,237 /(2002).

In the. case at:hand: the city.does not have discretion over whether to comply -with. easemients,

Fedefal environimeiital régulations and State environmentdl regulations.. Without that discrétion.

15
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. there is no immunity afforded under: 'l‘:S’.-,‘-"7'8.:—_6'O"(_'1\-.~5‘)} There: was no. valid exercise; of discretion.
'ZRespec"tihkgj progeny l*i'gﬁh'ts_.,' staying-in the bounds: of. easements and. obtdining . legally fequired

peimits.are.non=discrétionary. duties. -

15=78-60(9) Does Not:Apply

Several statutes and ordinanices permit specific. municipal officials. or utility workefs to. enter a

‘property’ for lawful purposes. Exceeding an easemetit; aiid destroying propeity is fiot a lawful

puipose. and: does. not’ qualify for immunity.. Much' of the; work conducted by. the City’ and its

‘Contractors was beyond the boundaries-of the easements held by the Cify. Allan Abatta testifies

to this:

15-78-60(177) Doies not Apply becauise Malice o liitent to Harm Plaintiffsis not Necessary.

S.C.Code Ann. § 15-78-60.(1 ’/;)}stéltesé “[a] governmental entityis not liable for:a loss resulting’

fraud, dctual falice; interit.fo harm,;or & Critié involving moral turpitude.”.
Sewer mdintenance is within the ity Employee’s official duties.

"The City is:unable to point:to-anythingishowing intent to:harm the:plaintiffs:or malice towards
‘the:plaintiffs by any individual because:such evidence does:not-exist: For both this.teason-and’

thie: fact that sewer repait is withifi

Likewise, the intents associated. with the calises. of-action do ot necessitate an intent to cause:

that would lead to:an intent to-cause harm-or malice:

While'the City fray have fiitended to exceed its eassmerit.and destroy the bridge abutments, there:

are other: motivations in exceeding that €aserment: The one stated over and over again bythe:City

of Columbia was they felt compelled to get equipment into the property: to maintain the sewer

16
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line. Exceeding the: éasements: and destruction of*the historic: bridge :abutmeiits wiis 4n -act of
conveniende, fathef than 4ii act 6f ill will. The City-actéd willfully and Wwaiitonl§, biit-not with

‘malice towatds ot inteiit to-harim: the Plaintiffs.

15-78-60(20) Does not Apply Because the-City Acted in Concert with Others

“This was not'a solo actbya non-governmental employee. The'City hosted progress meetingsaid

was actively linvalved in planning the: road. City of Columibia: Constriiction Inispector -Aldn

Cockrell generated the idea of building: the foad and was 'involved in’planning the road: See
Exhibit'H.

The saimié City 6f Colunibia eniployee. was. an inspector for the ¢ity and Was préseit . at the
progiess meeting where 13 foot easerients wete identified (see Exliibit E). M. Cockrell testified.
‘that hie'was presentat e constiuction site When the toad:grossly exceeding tie I3 foot.easeiment
was built., All of the Defendants, were present andpart of these road: planiiing nicetings Teading
up to the constriction that violated the easemeiits:and failed'to-obtain permits.

‘The Elements of Inverse Condemnation are Present in this Case:

‘The elefiients 6f4n inverse coidemnation ate (1) an affiimative, positive, aggfessive act.on the

part of thie goveriifeiital agéicy; (2) a taking, @) the taking is for apublic:ise, and.(4) the taking

‘has sofme degree of permanence. Rolandi v. City:of Spartanburg, 294 8.€. 161,363 S.E2d 385
(CtApp.1987). |

“The affirmative act-was the building of-an access road that exceeded the.easement:and created:
cliffs and: topography that eliminates -ability ‘to' access ‘part - of" the propeity and the: Fiver on.
riverfroiit froperty. The taking:was both elimination of ability o aceess part of the propefty-and:
e‘icccdmg the scope-and. dimensions of-4n easermient to baild an-access road. This is best showi

by the steep cliffs.depicted in Exhibit F. The sutvey:stakes-for the 15 foot easement are’pitik and

show-these cliffs to. be outside of the permaient easemierit in Exhibit F, The public use is an
access toithe: City sewer line that exceeds the easement dimensions and scope: Documents. from,

the City: of

Eolumbia proposing the'road indicate the public use as well as'intent for ihis to besa

long term accessiroad: See Exhibits, Hiand I

17
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‘There is-further evidence:in the testimony of City/Inspector-Alan Cockréll-that this.foad was
intended to .be pe‘ﬁhaneﬁﬂ Dep()sitib,n-;oﬁéAlan,C,o'ckféll on.pages:
Deposition of Alan Cockrell Pages 60-61:

15'QHow long;was it intended that:this-access.be:

16 used?

17.A% Long €ticugh to,do the work.

18'Q: Was:there an.intent:for this access to be

19-available for futiire Work?
20 ArYes, sir.

‘There is'sufficient evidence fo show dispute:of material fact-over whether there-was permanency
fo this taking of property as well as sufficient evidence:to show:thaf the City:did not-in/fact stay
‘within its easement from the:testimony ‘of ‘Mr. Sheu provided.earlier. in this:memorandum:. The |
ccliffs preventing access: to the lower. portion of*the property ‘meritiofied pevicusly frof. Mi.
‘Collin’s: deposition furthier show a; takirig by- cieating a bafrier to accessing the portion of the

‘property on thie Fiver.

‘TheElériients of 4 Private Right-of Action uiider'16:11-780 a¥e Established:

The elements are: established ‘in 16-11-780(C) and 16-11-780(D: The: clements are the
Defendants (1) wilfully, knowingly; or maliciously entered upon: the lands: of another and (2)
disturbed or' excavated a prehistoric: or historic site (3) for the purpose of discovering;

‘uncovering; moying, removing, or attempting to remove;anarchaeological resource;

‘There is no doubt aftet Michael Shes deposition that the: city: Kiiew: ‘thiey’ exceeded e
‘edséitienit, Sée Deposition of Michael Sheu, PP 146. Th archieological tesouices were. oiitside of
thie ‘sasenient' and oii private property. See Exhibit G- where the yellow maks are. striicture:
‘locations marked outside the 15 foot easenent, The activities, of the/ Defendants disturbed and
excavated the two sites; The purpose, was for movmg the stones of thebridge abutments:so that:
the ity could have a-wider roadway. Moving ifie.stones was accomplished by the Defendants.

Furthermore; from the ‘deposition testimony® of James Coleman and David Brinkman ‘the;

18

Page 227 of 583



Defendants: were told and knew:the: structures were archeological sites. Deposition Testimony of
ngvi'der'inlonan; p 76: 6:22:

‘Theén on Wediesday, it was when they came back

-and just started going over this toad, back-and foith.

You. kiow, ‘they ‘were like compacting it ‘and

when. Mr. -Colernan said he came out hiére on his
deck and pointed to them., Pointed out this structure,
‘told them it was 4:historic structure and they better.

‘not'mess with it;

ie. Teft, came back two Houts later. Some, of the

stones, that were; up! here: ofi. pait. of it had bgen

kriocked off: (irdicating/). This huge — the' larges

‘part of the structure iad 4 huge scrape mark on the:

~side ofit; which we’ve got photographs of all that. -.

‘There is clearly dispute: of material: fact regarding each element of Archeology Act.private:right.

of action.and-Summary, qudgmeﬁ't-:is not proper.
Section 15-78:200.does not limit Causes of Action that:are not Tort;

‘Both the South Carolina.Archeology: Act;. Section 16=11-780 and ‘inverse condemnation: are not:
tort. 16-11=780 is a. statute ‘that includes a private right of action for. recovery of,damagess to
-private. property. Triverse condemnation. also; relates to. recovering damage or loss to property
Because these. dre fiot. tits, they are: not limitéd by the' South. Carolina, Tort. Claims: Act.
 Liniitations of the. Tort Clairiist Act such as barririg award of attofniey’s fees for tort causes. of
action will ot apply ‘to. South Cardlina Code Seetion' 11-16-780 and inverse condemmnation,
‘Plaintiffs-agres that any tort claims such as Gross Negligence and Negligence brought against

‘Defendant City of Columbia are limited by the provisions of SC Code Section 15-78-120;

'SC Code Section 16:11:780K(3) Does Not Protect:the.City of Columbia.
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~ “The key-woid in this protection for government utility workers isilawful acts. Theé histotic bridge:
abutinents were oitside of the City’s easemeiit and by exceeding: the easemient, the -utility

workers wete no longer erigaged in lawful acts..
Conglusion:

For ‘thie. above:stated feasons, sufficient evidence.exists to creaté nuihetous disputés. of aterial
fact. ‘Siiffimaty, Judgient i§ thetefore hiot :apptopriate, thus the Court should deny: the City: of;

Columbia’s Motion for Sumniary Judgmient.
Respectfully Submitted
Geofftey Chambers,
Aitorney for Plaintiffs

This 3rd Day of January; 2018

Columbia, SC.
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Exhibit, A< Email from Weston & Sampson-indicating lining of pipes was not necessaryfo:
comply with EPA requirements in item 4.
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From: Moody; Meghan <inocodym@wseinc.com>

Sent: “Wednesday; November 19, 2014 3:03 PM :

To: Sheu, Michagl F <mfsheu@columb1asc net>; ﬂoydem@cdmsmlth com; Cockrell James
A <Jacockrell@columb1asc net>; Jeffers; Jeff J-<jjjeffers@columbiasc.net>;
- steve. coker@napmmc coiti; Do Robértson (Don Robertson@Layne. com) Shannon

Herford (Shannon Herford@Layne com)

Cec: ‘Horner; Robert

Sibjeet: RE: §§7218 WC Basiti.02

Attach: S$87218 Memo'to.M. Sheu.pdf; SS7218 RFI00T Nov 11 2014:pdf

All,

Based oi'the; below’ emarl and’the phone calls I've frelded from Steve-and. Mlke, prior t6-tomorrow'’s meetlng l.wanted. to.
lay:out-all’ of the mformatlon regardrng the'current scope, recommended scope. changes/addltlons and'the’ ba5|s foran
‘access:.road.

“Theproposed access foad wold extend from the power easement; paralleito Bicad River igrth from.Ss-

WC02-16592°MH t0.SS-W(C02- 16612 MH:and south.from 55:WC02-16615=MH to. SS‘WCOZ 14769-MH. These:
roads’ are approxrmately~1900 LF and: 1800 LF respectlvely

Of the pipes in-betweer those. po’i‘nt‘s" 8 incliide CIPPand:repairs within the'scope of the project: Those'pipes
are.all accessiblefor CIPP’and’the:contractor has-a:planto.do:the work on those pipes-without need:for clearing

Cor constructmg a road

Wy

"Tﬁe'p‘ro'p‘os'ed road would provide dccess to pipes that were, as per the projéctscope; only'scheduled for CETV:
That.CCTV has been, completed and those pipes-reviewed by the consultrng engineer for rehabilitation needs..
Approxrmately, half of those pipes:are: recommended for CIPP _mostly’ due'to tuberculatlon and:small‘joint
offséts. :

If-an‘access’road.is not added to,the project: scope, the:added CIPP can be eliminatéd. (thé. tuberculatlon is hot
5|gn|f|cant enough to be:greatly: |mpactmg the wastewater system): ‘

Currently, access to: apprommately half of. the pipes along Broad Rlver is hmlted if not: mpossrble for
maintenance veh|cles and eguipment.

' The prOJect budggt is currently‘carryrng approximately. $500;000+ of tinallocated fundmg Based Updn cost
savmgskfrom,a rediicéd niimber of_;_pornt‘rebarrs and less costly solution for lateral repairs.

| 3:de¢ision. made about
ow best to fund the project—either-
thro‘ug_h_}a _n_ew confcract p_ut_outwt_, ) rd,.by the Crty or on thls contract wrth the remalnlng funds..

Movmg forwaid,.in order to Use the money remamlng in'the budget, the contractor will most likely need to
extend the contract completron date currently set for mid- February Attached is an RFI from Layne & NAPM
requesting:an additional 90- days :

Look forward to seeing all of you tomarrow!.

Thanks!
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Sincerely;
Meghan

Meghan E. Moody; EIT
ENGINEER I

Weston&Sampson@

: et] -

Sent Wednesday, October 22, 2014.11:44 AM
To: Moaody, Meghan

Cc: floydem@cdmsmith.cori; Cockrell, James, A  Jeffers, Jeff ]
Subject' S$57218 WC Basin. 02

Mégh?a;n”

Justa remmder regardmg the Change; Order Proposal that Layne-Inlineris workmg up: the only* change ‘that
we'will be. consrderrng in, regard 10 constructmg somekind of. foad along the:r TIVET portlon of thé sewer liné
would be those efforts that:may be necessary to7access the linefor work thatiis not included in‘the basic: scope
of services. In other words as. several segments: of” prpe aré showi on the drawrngs as. bemg rehabbed and
several segments are shown.as being CCTV’d; we expect tlie: Contractor to:perform whatever-efforts.are
necessary to-access; those linesrand manholes; to-the exterit [Hecessary to accompllsh the work that was stlpulated
in thé plans and Specs, ‘without further compensation.

Lbelievewe have all made: thlS clear in the previous. meetmgs but the amoiints: of 1 money: and effort bemg
mentioned. at our last: meetingindicate that perhaps this is not-universally understood; and I wanted to make sure
we are “all on the same-age in this: ‘regard:”’

‘Please let iiie know,if'you have any quiestions.

Thanks

Michael F: Shew, P.E. Assistant City Engineer for Construction
Utilities and Engine ' ’
Construction: Manageiiient

1136 Washmgton Street Suite510°
.PO.Box 147

01-000946
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‘Columbia, SC 29217
Plione: 803-545-3327

Fax: 803-545:4130 -
- Cell: 803-240-9415

Email: mfsheu

@ColumbiaSC.net
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Exhibit B: Megting Miriutes. from February: 191 showirig aécéssiioad was completed in fitém 5.,
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1201 Mairi Street Surte 1850
Columbla 5€:29201

tel: 803-667-9904 fax:803- 667-9907
www. westonandsampson com
prammrg perm‘mr‘g

o e WestoneSampson.

§57218 Construction Progress’
Meetmg Minutes
February 19 2015 @ 10 AM

1 136 Washlngton St:
7" Flosr Conferenice ROSHT

. Progress Meeting was attended by Michael Shue, Steve Staley, Emllla Floyd and-Alan,

Cockrell of the City of Columbia;: Steve Coker of NAPM; Shannon Herford of Layne Inliner

.and Gene Pierce. of Weston. &: Sampson

Manhole lrnlng is. complete

CIPP is approxrmately 80% complete: NAPM to prowde schedule ofwhat is remaining..

"Wesfon & Sampson will provrde a write-up-for the change order request for the scope of the
-access road.

Access road construction is complete Hydroseedrng remains to be cormipléted.

' Hydroseedlng to be completed ASAP. Contractor:shall install cattle gate at access road
. per city's: Y
Once: hydroseedlng is. complete, coritractor-shall not work in this-area until further notice:

from:the: eity-due to unresolved issues with property owners.

Weston & Sampson will perform further: research and evaluation mto =126 west line and .
provide recommendation to, the' crty

Connecticut  Rhodelsiand  NewHampshire  Vermont:  NewYork  Penngylvania NewJersey  South Carolina:  Fiorida

When jt's essential...its Weston %s,am SoN &
Pag od(ﬁas
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- From: ’ Andrade Knstm B SAC <Knstln B Andrade@usace army hils:
- Senty - ' Thursday, March 19;i2015:9:57 AM

To:: -,nggms, Dana R

Cc McKoy, Peter (Bnce) SAG; Parker, Les L'SAC

Subject: ‘SAG:2015-00309 Castle Dnve (UNCLASSIFIED)

Classification: UNCT.ASSIEIED
Caveats: NONE '

Dana,

Les Parker-and [ investigated the Castle Drive sewer line prOJect yesterday and there are'several 404 VIolatlons ‘out there:
We. would advuse that: you Stope aliwork with the pro;ect We ing a'cease and desist letter to-the City. Can.

- you:send me:the name:and.contact'information for-the contractor?’ We will be: sendmg them-one also. If you haveany
questions or would fike-to meet to-discuss this; Iet me Know.

Thanks,

Krlstln‘ Andrade.
1835 Assembly St Room:865 B-1

Fax: 803-253-3446

- *“*Please note my email address:has changed to Kristin.B.Andrade@usace.army.mil.

Classificatiofi; UNCLASSIFIED
Caveats: NONE

City of Columbia 000149
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Exhibit.D: Example Easement: | .
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| : 'approxnmately $55,,. 00‘;

Exhibit E: Progress Meeting Minutes:Showing: 15 Foot Easement-is Known' to All Defendaits

SS7218 Construction Progress

Meetiiig Minutes

September 18, 2014 @ 10.AM

1136 Washlngton St

7w Floor. Cofiference. Room.

1: Progress:Meeting was attended by Mlchael Shue, Emilia Floyd, and. Alan Cockrell ofthe.
Crty of Columbia: Steve Coker @nd Don:Robertson of NAPM; Shannon Hérford of Layne;

- and Meghan Moody of Weston &:Sampson

,2 Contractor reported on gomg work and: anhcnpated schedule for CIPP manufacture and

R

by beglnnmg of December Weston & Sampson is revuewmg}the CIPP shop drawmgs
3 Dlscussed the status of:the 6” sewer line; replacement anng Rlvermont Dr The City.

_and Bill Daws
4. Discussed the proposed access road—clear 15' gasement and’ grade fora 12" access
foad. Layne t6 provide pricing by linéar-foot in order to:give.City flexnblllty -with budget.

: Concern for Iarge rock formatlons belng along route—pncmg w1II lnclude cost for excavatlng

5. The:western 1126 crossmg thiat.was proposed to-be répaired durlng the SSES phase of
project may:not have been' repaired. as of yet Emnha will check.on: status of any repairs’ to
that pipe:

6. Contractor raised concerns: about rlsk of CIPP installation under Boozer Shopping.center.
‘Should:a problem: occur dunn_g‘ installation while. crossing tindernaath the. bunldlng it would
b very difficiilt and’ costly’to.correct.the problem:and would significantly affect:the business.
within the building: Weston & Sampson will review: the. CC, [/ and:make a recommendatlon
to the Clty onh how bést.to procéed..

29

Page 241 of 583



26

Page 242 of 583



27

\

Page 243 of 583



Exhibit G: Map showing-Abutments are outside of the Easement
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“Exhibit:H: Permanent Nature:of Road Planned by City Inspector Alan Cockrell

10:: Michael Shel; PE 74
o RobertHomer 77

M ~Meghan Maody Z”‘
DATE: -Nwember? 2014
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ofmmssmd. -mmwar

;Ilbmmmdedﬁutﬁmammdbsﬁdeﬂbﬁmssmam Fmdmtamﬂab!sﬂuwﬂw
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"MOdesta‘Brinkman, David .

 Foster, Karen Foster, Rébert

'North Afericat Plp‘ ;né

State of South Carelina )

201:5-CP—40-05598

Brinkmar, .James Coleman, Gari

Colllns and Pamela Colllns
Plaintiffs

VS

Weston. ahd Sampson Englneers
Inc., Gity of Colum

Management, Layne Inl&ner,

Defendanits

January 3, 2018
Columbia, South - Carollna

BEF ORE:

| Henorable Jocelyn Newman, Judge

ARPEARANGES:

John. Adams Hodge, Esq.
Esgs
Attorney for the Plalntlffs

| mveretre K. Kendall, III, Esq
~ Robert T. Boineau, 'IIL, Esg.
jmwy:H Wooten, Esq

Jearnné Lisowski, Esq.
.Monteith Todd, Esg- .
‘Thomas E. Dudley, III, EsSqg.

- James W. Flynn, Esqg. I
Attorneys for the Defendants

Joy E. Holstoén

official Court Reporter

_ _ Yy Court of Common. Pleas
- County of Richlahd B

Transcript of Record
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10
i1
12
13

14.

15

.16

17

18

19

20
71
22

23

25

. THE COURT: All right, theé f£irst I have got is FECI

MR.

mMorning.

THE;

can Just

actually

- Insurafice, Modésta Br¥inkmar, I &m sSOrry.

KENDALL: My name is: Rhett Kendall. Good

COURT: Good morning.

KENDALL: There is a bunch of us here, maybe We
mention to 'you what the agénda might bé and

stall a little bit becausé Plaintiff’s counsel

hasn't arrived.

the room

MR

THE
MR.
THE
_MR.

Ame¥ican

Sampson. And Jeanne Lisowski represents the City of

- Columbia
are the trial litigators, thé liapility litigators. But,
dre two motions today oh. the docket that deal with

substantive summary judgment issues. There is ‘the issue

that involves the coverage, motion to dntervene.

COURT: ThHat is why y'all are on ‘the same side of

then.

KENDALL: 'IffepresentéLéyné Inlinex.
COURT: Y& hame again?

KENDALL: Rhett Kendall.

COYRT: Yes, sir.

KENDALL: Trip Boin&au represents NABM or North

Pipeline. .Amy Wootén represents Weston and

And T will let these other :fellows 1nt¥odi&s:

‘themselves when they get to their discevery motion. We

Your HSHo¥, WHat: T thought T weuld mention to you is there

And: then.
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11

13

14

16
17
18

19

20,

22

24

25

there are two or ﬁhreetmgﬁions that relate to & discoVEry

- i'ssue #nvolving Mr. Abbata. What I_Wéé_gbiﬁg‘tQ:SﬁQgéﬁﬁ

‘relate to Mr. Abbata. And we felt like perhaps it made

trial Judge or whomever deal with those all at one time

rénewed. Sb it would bé a little bit of a split dssue, if

me whére to start.

to the Court is, we are up for trial on the 16th; hﬁﬂb@i

ofie. And there .are Soiieé osther discovery issues that also
sense to push those off and have them combined with. the

rather than you take it up in bits and pieces. Some of

the issues that we have raised ate moot, somé of them are

you understand what I am gstting ats So 1, so with that
terms. of agenda we ‘can move all thésé Abbata motiens, that
Will Be great. And we will faks stre your docket knows
which ones; which is which when the times comes.

THE GOURT: Okay, however y'all waat to deo: it, tell

MR. CHAMBERS: I ‘think we should go first.

“THE COURT: And this is Mr. Chambers?

THE' COURT: Okay.

MR. CHAMBERS: I think this is thé insurance
intervention.

THE: COURT: GOt it.

MR. TODD: Your Honoxn, T am Monty Todd; I represent
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‘mayne Inliner on the coverage issues, on ‘intervention

© issues

THE €OURT: Okay:

MR. DUDLEY: And, Your Honer, I'am'TéddﬁDﬁdiéYQ I
représerit North Ameridan. Pipéline Maragément on the:
coverage Lssue.

THE CO