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with Layne Inline¥ 6f thé project, Layne Inliner tendered

"to‘ECCI.ieﬁuesﬁiﬁg coverdage as an additional insured under

the policy that FGOI had issued te North American Pipelife.

whigh FCCT, under a reservation of rights, accépted the -
tender. So FCEI is defending peth Its hane insated; North
American Pipeline and Tayne Inlinér as ah.additional

insured. .And s6 thé drilling, a little more into the

details, the Plaintiffs, Decenbsr 16thy, 2015 amended

complaint and I @m going to focug on the causes of action

as they relate to North American Pipeline and Layhe

because those are the two parties ‘that ‘thig motieon mest

agaifist Nérth Améfican Pipeline and Layne Inliner are

| trespags: .Basically the allegation is that one o% both of

them did work outside of the easefiént. There is alst a

cause of action for gross negligehge as against those two

Which is based upor an alleged breach of duty to obtain

- permits prier to commencing the censtruction. And .in

conjunciion with that then the allegation being the

structures that were impactéd, allegedly impacted by the

woBk. A third cause of action as against North American.

and Layne is. nuisance: FEFourth; there is a cause of action

stated, against them for destructioen of archeslogical

structures: .And then a f£ifth cause of actioh Stated as a
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negligence per se, again, tied to the alleged failure to
" obtain permits. Outside of the pleadings, the pleadings

don't directly diseuss this. There have been allegations

that ‘the Plaintiffs have, or at 1&ast. 6he &r two of thém

may have sustained damage to thelr property in the form of

ercsiofi of this hill riear where the work wWas done. And

one or two of them allege issues resulting from that work;

damage to foundation of one of the homes and, I Ehink,” a

deck or patio to one of the homes. And s the, the reasen

then ‘that. FCCI i5 seeking intervéntich -hder Rulé 24 of

the. Sotith Carslina Rules OFf ‘Cigil procedire and what Wwe
 are sesking is a limited intervention. He have not sought
to papticipate in di§C¢V$IYf w§.aﬁ€-no%x§$ek@ﬂg*§o;be an
;taCﬁiVeﬁﬁéﬁticipanUQin-the;Erial<®ﬁ:the case. We are nhot

seeking to be named ot identifisd dusing the trial of the

cases But what we are seeking is to be able to

participate in the phase of the trial before the trial

Judge #h Which, basically at. the tifié of theé chargeé

conference, f6% the plrpose 6f Subfitting spécial

interrogatories and probably mefe pertinently & special

- verdict form. And the reason fof that is, is that we
believe that, and again it is a Iyﬁﬁiéfhgﬁé*go tell based
upon theﬂpLeadingg.ggdigh@ way the evidence has @rihas‘metb
comé; olt durihg discovery. And so, I am not exaetlywsuﬁe

what these special. interrogatories or the verdict form
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would 166K 1iké as we 3it héré today because that weould

© largely depend on what evidence the Plaintiffs put up

during the case. But I can talk to that in a moment as to

what I think that might end up looking like. But we are

'lgpkinq‘§@>inteﬁvahe-pQISQQRt‘t@ Rule 24 on that limited

. basis because of what we believe :is & di€tate pursudnt. td

FECenit: casé FaW, most recently the Harleysville v
Héﬁiﬁégéféééé from last year, the final opfnion coming out
in Juxy;éfiia§x~yéafn And then before that the Auto
Owners versus Newman case. We believe both of those cases:

stand for the proposition that a liability insutrér,

pursudnt te that c¢ase law, is undeér the obligation to make

| the motien that we are makifig because these cases talk

about the inéurérfhaving%aadppy'tpzseeklag allogated
verdict. In the, bbth.in‘thé:Newman Siﬁuatiéﬁ_éﬁd‘iﬁ the
Héﬁiﬁégﬁ;Véﬁ§Ué Hﬁflé&%Villé’situétiﬁﬁj.Whﬁi the Gourt was
aéﬁiingiwithxwas»geperéi'vexdicpa; And. then,. in the;
subsequent to the general verdicts, in the context of

declaratory judgment. actions concerning insurance .coverage

the guestion was, well, what doés a Court do With &

general verdict wheh a 1iability insurance carrier ig
arguing ‘that .some of this is covered and some of it isn't.
And ‘the Court 'said, its too late now, you are responsible
for payment of ‘the entire general verdict because ‘there

was no allecation between covered and. non-covered damagés

Page 254 of 583




10

11

12
13
L4
i5
16
17

18

19
20
Qi‘:
22
23
24,

25

10

~

under the policies. And & what wWe are seeking here from

Your Honer is ahheﬁder;éllowihg-aﬁ.intﬁrventi@n in €his

case BuEH that we cah avoid the situation that the

ingurers and the other parties faced in the post-judgmert

DJ actions that were taken up in the Hazleysville ¥:

' requirements under Rule 24, wé believe that all four of

those requirements are -t here as far as the 139@1
standard. A5 timeliness goes, we filed this motdion in
-Qﬁﬁébéfp the trial iszin{ngQup%efo‘weeksn We takE thé
-position that our intervening, -are Séékingfté intéﬁﬁéne
for the limiked purpose of, that we are séeking will not
alter discévery. Agaih, we Bfé@hﬁt'ﬁEYng ﬁp‘b€;9@£ﬁfgf 
diseovery, we arée not trying to be am active part: of how
eyiggnggaigtput up during ﬁhewtﬁiélﬂ Ahd sé iﬁ.dgeé net.
afifect the current parties to the Case in. anymanner The
second requirémént uhder Rule 24 is an interest related to
the underlying trafsaction. The property that i&.sﬁbjééﬁ
to the action, again that goes to what we béliéﬁé the
discussion in both the Harleysville ¥. Heritage cages and
the Auto Owners versus Newnan cases are, at‘tﬁe allogation
as to damages that woeuld bé cévered p@j‘t_e;nj_,_i:?i;al ly by the’
CoﬁméféialAGéﬁefélxLfébiﬁiﬁg“lhs&ragte policy -and those.
that are not. And pef‘ﬁarieY§vili$:versus Heritage, the

undérlying trial is the time for the liability insurance
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Garkiér tod seék such ah allocation and not after the fact
and any post-judgiient, declaratory judgment action. And
similarly, BAuto Owners versus Newman contains language
underlying action to seek the allo€atién of damages.

Harleysville, the Harleysville . Heritage oSpirion

containg vetbiage whére it talks about the carrier and

Raving théfﬁfghx~td-coﬁﬁrbi fhe_litiga;i@ﬁ,and that -
{neludes the duty not to prejudice. its iﬁSMﬁﬁai-:ﬁngzﬁhgt
by failing.request special interrogatories, by failing to
seek_an.apportionment-ofudamageSi that is WHéf is
happening. Afd the Coust there said; the burden on
apportioning damages is not on the insured, its on the
insurance company. The third step under Rule 24, without

igtggvgntion~weuld~therenbewan impeding: of the ébilitYJEQ'

protéét the intérést. Again, we think that without

Trtervention that there could be a situation like ‘there
was in Aute Owners versus Newman, Like there was in
Harleysvildle v. Heritage of :a general verdict with neo way

to allocate it. And finally the foufth. prong of tie Rule

are, aré the LACEr&St that wé are segking to Interject on

behalf of FCCI Ihsirance Company already are representeds
we would submit that they are nokt. While FECI has
retained Defense Counsel to represent its named insured

and to represent the additional insured, CthosSe Defense
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attorneys dre not in the position to put forth these
issues because their clients are North American Pipeline
and Layne Tnliner. #And so; they can't get involved in the
issue of allocation between potentially covered and
potentially non-covered damages. We also think that this
Gasé ia,a little differentﬁthan-ééﬁé»bf,théféthér Casés
whéré théss ﬁypéSibf"métibnéiha§é;bééﬁﬁmédé;féééﬁtlyfaha
that fs because the City of Columbia iz a party in thiis

case which we would submit under South Carolina Code

1578100, already reguires the use of a special verdict

form when aSMUniﬁipélityﬁis a COfdéféndént;aLéﬁgside,Oﬁhéﬁi
alleged tortfeasor's. That statute calls fbﬁ*ézﬁpéﬁiél
verdict apportisning, proportion monetary liapility of
each DPefendant: Scfthéﬁﬂis‘ﬁhE%baﬁie ppsméée:b%hindféuﬁ
argument. What then we would-be seekiﬁg-isl is
éssentially & verdiet form :&nd tﬁis\isthw-Wéfthiﬂk;itl
looks ‘at this point and time without knowing what the
evidence at trial actually igggqing’ioﬁbe.and»Whidh-@ausgs
of a@tigg‘t@slPiéiﬂﬁiffﬁ%aﬁ‘tﬁiél:are-QQing'tQ“p@rsuévand.
which they are not. But if we are. lodking at it, as we
sit heré today, based selely ﬁgcﬁftﬁé:ﬁﬁétffééeﬁffaméndéd
complaint, we would envisien it as looking something like
a special verdict form listing out each cause of action;
asking WhethEn a§¢h; well, whether any Defendant is'iiabie'

4

for the cause of action. If so, which one. If so, the
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total amount of damages asséssed as to eagh particular

" Glaim: And if so, the total amount of the damages

allocated under each claim to each party. 'If'thefe,is a.

cause of action and évidence .as to the 1ssue Of, er051on

ghat, and again, We don't know where that falls under the

cupEent causes of action but that seeng to have been the

EoPLE Qf;sgme«gf?;heggecentfékbertTdiﬁ?QV@IYE And it
would, certalnly, t least=pantﬁdf'thefd&sCussioﬂ*te'daté,
theéte mlght need to: be a further questlon about 1if that i3
‘prcgressiveudamagep Whéﬁfdidfig'sgart, if 1tﬁhasyaelzegw

when did. it seaseéy and drilling down & little bit more on

the cost to repalr theose: items in more: spec1f1c1ty Your
Honor, I realize that I submitted a memorandum in SUpPOTE
of the motion 1ast Week: I believe we submitted it to ‘the
wrong place. I would Iike to hand YouF Homor up--

THE GOURT: 1 received it, 1t made its way to me.

MR. ELYNN: T certdinly apologize for the error on

that. So, hepefulxy'that¢g&yg§ a little morée of the
‘background too. I am happy te answer ‘any queétibﬁs,ygu

may have and would like the opportunity, if anything new

comes up to respond:

THE, COURT: Sure. OKay, lét me hear=—

MR, DUDLEY® :XcurernQrﬁ;I:amffomgﬁudley] I répresent

North American Pipeline Management. And We afre the

subcontractor. SO we are low man on the totem PQiﬁJ'bQQ@S
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on the grodnd bt yet we &te taking léad on this. But

gorrectly 5o betduse Mr. Flynn's client is our insured,

oufr insurer; we are the insured: And I want to start our

argument off with this; this is not :a consktruction detect

case. But that is, the-impliéationﬂof'that I will wrap up
- here in the end but I want to start off w1th that | Thete

has been NO. .Cross= clalms agalnst Ty élient that the work

that they did was défeetive in and 6fbit3éif% that it wag

ih@QﬁKé@tky qr‘waﬁ,prematgrsig‘ﬁa;l;pg, ﬁh@?@“&;@?

question it has to do with the lecation and. the prowvidence

of whether that work could be thHére oF not whidh iz

actially all bi the City and somebody ¢lse, that is not a&n

issue that 1§ before you, that is going to even be an

isssue at trial- dbout whether or net it was: defectively

 dorie. I think that. 45 vedy &ritical. And just; thers is
& snippet part that, T heed to address that has nothing to
© do wWith the histery of this case, but has everything o do

-with ‘what Your Homer will need ‘to rule on. And did you

receive a copy ‘of what oury the brief we had submitted

‘before Christmas. There was 'a responsée té their's, if i35

relativély thick and I can pép ohe out if you don't Have
it
THE COURT: I do nét have it.

MR, DUDLEY: I have a c¢copy if you want mine. De you
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have a spare copy. Your Henor, if I could, this is the

" memo ‘that. we submitted. We submitted with affidavits. T
it. The eéxhibits &reé pretty criticals Because they are
‘the feservation of rights letters that the insurance

Gomipany submitted to my clients And it is those

‘they say they are now taking this step and the implication

will bring back up, the copy I have is written all over

reseérvation of rights letters that are imporant to why

of this ngwﬁﬁéﬁieySViﬁl@ case to whether or hot tHig 1§
the appropriate rélief that they should be seeking: And.
fiore importantly, the timeliness. S§o there are two real
timelingss issues:. The one Is and it has to do with
intervention, is their motion to intervene timely. And we
submit to you that it was hot. This lawsuity; the:-
underlying lawsuit wasg fiisd in 2015, The initdal, my
¢lient gave them a copy within a month. They had already
rejected, dénied ‘coverage in.Februagy-éf"lﬁ; iAn;éméhdéd!
complaint was issued in January of "16. They did, and
that i§ if there, thé first reservation dfﬁrighﬁérlétter"
was Febriary, excuse 1, was Match of '15 which is an
attachment whieh I just submitted to you. That is a
denial of coverage: Then there was an amended complaint
filed in January of '16 and then they actually pifked up
defense,of-ﬁhe;ease«and théﬁ'théygi3§ued¢afresgfvaﬁidn;qf'

pights lettef that is, tHis is magic langudge, cut and
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pasted to thé poliey. Here is the allegations, lere is
what:ﬁhégﬁoliay'saysy-wé age~gp;ngjto~déféhd»yéuf'ﬁéré‘is

yolr attornéy but no analysis and no fioficeé that they were

- goding to seek an dllocation of damages, fio fotice that

thsy Were going to seek a declaratory Judgment whichy

again, Is eritical, timing part. So this year in Ogtober

 of 2017, for the first. time and on the eve of trial when

this. case was scheduled, FCCI filed this motien to
intervene and at the sale _time filed a third reservation
of Fights letter which is the third exhibit that I handed

Wp to you: In Ehis reservatien of rights letter they go

fhroudh some significant Fnalysis of whether it is Georgia
law or South Garolina law and then for the fimst time they

| fiake some attempt to analyze the real, the application of

‘the ‘policy to the allegations ifr the éamﬁiaint,Whicm‘ﬁhe
Harleysville case from 2017, this most recent Harleysville
c;:a‘sez._,; the: ‘-H’e"rit’;ag;é{ case says, that's, exactly what the
insurer has to do from the outset so the imsured Knows
whag its position is, what, d@*@@aneedfté go get Separate
counsel or do we need, are we good. But the idea is and
there is some language in thé &ase I would Like to quote,
from the Harleysvillé case. It says; you know, without
the knowlédgé of the basis which. the insured might dispute

coverage, the insured has no reason to act £6 protect its
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that may exist. And it also talks about further analysis,

" the iﬁSHﬁéETMﬁ&t_spépify‘iﬁ-det@il.agy and- all bases upon

which, it might contest coverage in the future. The
inpsrtant part; since grounds not identified in the
teservation of rights letter may not. be assérted later by

fhe insurer. That is eritical language, that is; the

‘citation of that Hasleysville ¢ae 1s 803 SE 2d 288, it is

on ‘page 297 of that decision where the Court analyzes

these:reééﬁﬁé@iéﬁ-bf‘Eigﬁtﬁ;ieﬁ;er} 'They-talkaaboutaﬁheéé

et and paste; they don't tell you anything. They just
¢ite your copy of. the policy. And in fact, the two
exhibits that are before you, the first and second

reservation of rights léttér'by FCCI, that is all they

did. There is no attempt to an analysis whaﬁsééﬁef, THe:
third one in October, that is thé ohe where they attempt
to do this and I am goind to say why there is another

. timeliness i&sue rélated to that. So the very first

issu&, the timeliness of this motion te intervene to begin

i

with is that its too late, we are on the eve of trialy

discovery is done, these lawyers &ré reddy to ¢go. And It
is not as if, they want to sdy this Heritage case, this

Harleysville v. Heritagé case 15 what triggered them to do

~this. But they alse cite the Aute Owners v. Newman case

which 'is 2009 case that says, hey, insurance companies, if

you are going to do something don't Wait until after a
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verdiet.. Se 1f anything, they sheould have done something

well beford Oétober. And so I would assume, Mr. Elynn

~ wWould then sa¥y, Wéll,-waitzagminuté. All right, you 3re

right, timeliness, twe days before trial but néw you hawve
had another couple of twé mornths te contend with ﬁnié
motion to intervene. jThé;?ﬁéblem'iS, is they s$till have
not told us and he still has not told Us today what' he
wants. He talks, this is going to be a specfai VErdigt

form and the way he described i+t is, how they would

~.dndlyze each calise of action -and say' how it weuld be
 between each Defendant which we would sS4y, there is.
‘nothing speeial about that, they fave to do that anyway:

 The dssue here is and what ‘they are seeking in this third

reservation of Fights-is they don't want an allocation of
damages. They want an allocation dgaling with coverage

and here is the difference. Allocation of Qamages would

be, if we were the roofer and we effectively built the
| Toof ahd it fduséd property damage inside of ‘the house,
dllocation of damages weuld bé highly probative to say,

‘hey, jury; Howimuch of thé damages were to fix the ¥6of

éhatawaﬁn“trbuiit:yight.aha“hgwgmuch*waﬁ for the resulting
damaqefﬁh§£=rgsulted”fi@é'the roof leaking: 2and we would
say it is real easy without: getting imsurance involved,
the cost: @ffix is net covered, ﬁéSUltingudamagewiﬁ

covéered:. There is ng allocation of damags, they arée not
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seeking that.. Of coiirge, we don't know that becausé they

‘haven"t ‘told Gs anything abguf what they want. They just

want a. specéial verdict form and what they articulate at,

something they may be doing anyway, Still that is mot anm

?allooatioﬁudffaéﬁégéég In th@*ﬁeSEEV§ﬁiQh of rights

letter @nd that is the important part. What they sent us
5 ihAOétﬁbgﬁﬁ-ﬁhaagngiMQis dealeWithHC§Véfagefi§§ue§gﬁgot

an allocation of damages is8Ues bﬁttcgveragg?i§§pesm- And

" what they talked about 18, She. of the cases they talk

@pout/is élGéoﬁqié'caSé‘Whéﬁé they cite thaﬁ;afGéoﬁgia
case, a timber company goes in and cuts dowWh wood and then
they get sued. And this Georgia Sﬁpﬁéméiépgrt} the
Georgla District Court in that case talks about,. Wéll, it

was: an. 1ntentlonal 4c¢t, they meant to go and eut down the

waﬁd, Just bEQQHEQ_ﬁth»diant.géf ﬁhéffﬁﬁﬁﬁﬁﬁﬁiieﬁglﬁ
that, doesn't make it a covered issue: And actually thak's

" an @pcormeot'statéméﬁt;beoauSéfﬁhat case ‘was a. bank, #ot

-@he}propéﬁty GWnery sued the: fimper company for 1nfr1ng1ng

on.tﬁéih~éoliatéfaij That is an apples ahd oranges. But

the tase that they did cite and I adtually have copies:

The ease that Mr. FTlynm cited was the Capital Gity case

and a case that is actually discussed in the Capital City
case, YoueronoE, 18 théfﬂathaway case where the'Gédﬁ§ia
Supreme: Court Has adopted the ‘same pOSlthn that our

Sﬁgﬁéme:gggrt,hQ§@agoptggﬁ ‘It says, while an 1ntentlonal
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1 ‘aet'may n9§ be a covered issue but it is an unintended

2 |- result that we would say that it is and they talk

3 || specifically about defective construction. That if a

4 || .contractor Euilds ggmgtq1§g defectively .and ¥t results in'
5 || property démages;Ehe'unintenQEd»result:paft i's .semething
6 | that wWould be <covered. ‘So%Ge0£gia.and;SOUthfCarolina-are
7 §=mitﬁfh SRS AGEErd 6R the a@piiéétiéﬁ of this. ;Ahdjﬁeﬁé.is
& || where there; there is this specific problem with our case.
9 | The ides of intentionality, aig we intend to build the
10 | road ‘that was directed for us ko build, BSure, that is

11 what we did. -Ehérefis ﬁe'question £haEWWe»inténdedit©

12 || bufld it defectively. iﬁe.isﬁué {5, dia we intend to

.18e build &, we did. uWe«wéﬁé,t@lﬁ,tgfbﬁilﬁ”itz Well, they
14 || Wantnto,apply=thismint¢né£onél&ty'éart;‘éﬁd a language in
15 ;’thé reservation aﬁ.riqﬁt§, they keep goiﬁg'béCK;td that.
16 || Well, iffthey‘iﬁtﬁﬁdéd to do it, thatls not covered: That

17 || is crazy, that is not the statre of the Taw in this State:

18 || And so ‘that is why ‘the application and they call it an

19 || allocation of damages.. ffhgyggneﬁnot seeking ‘that In the
20 | néSéﬁVétionzoi*rights leéter, ﬁhéy:are t&lkimgwabgut

21 || éﬁﬁéié@é;iééﬁééu And tﬁéuﬁ&mélihééé;péﬁﬁ'théfé‘iéy that
22 || is a DJ agtion: 4C5Vérége.i$3ﬁé$x@fé for Your Honof to

23 || resolve, not for a jury to reselve: And so the underlying
24. issﬁes:that-theylpuﬁqu on, notice er»late,-wezweuld

25 || Cohtend. are not allocation. of damageS'iSSUes, They are:
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¢coverage issiies and that's, first of all, too late. .And

-1t is not the appropriate way té do that, to address those

issues. And, agdain, the bettéf part of that is that it is

Tot consistent. What they are secking today is not even

consistent with the reservation of righits letter they sent

us in October: Again, they want to call it an allocation

of damages: That is not what the reservation of rights

Letteﬁv th@y-areiﬁ@lki&g about in th@t instance, QbVﬁ?&gg

;FiESﬁéém ah application of law te what the allegations are
" in the complaint. That is a céverage issue, that i hot
an allocation of damages issue: That is where we contend

that, still they are not even letting us know. And it is

pUtting us ih af unfair advantage. And they ‘talk about,

~well, we just want to be in the ehd based on what the

Plaintiffs have proven, Well, based on the complaint now
they can, just as lawyers do, we prepare jury verdick
forms, we prepare jury charges based o what the.
allegations aré in thé cofiplaint. And thed we Sift
through the ofies that get tossed out on ditectsd verdist.
They can do now and say, hey, here is what ‘we would
,prcposeg<W@ﬁlg,be;this;396;¢al verdiet form: %n@‘we;m§¥
look! at it -and go, yeah, tgaﬁ is fine. But: they haven't
dohe that. We are 3till at a 16s$ to 3ay, t5 1é°k‘atfwhat
.ﬁhey“aree§@ppqsihQ'aﬁdasayi‘Wé would agree that ‘that is

acceptable or net: That is where we are still at: We are
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new, ‘what, two weeks away from trial. They still won't

‘tell us what they want specifically so that we can look at

it and say, this is fine or this is net,

| THE COURTJ'iWaitingwuhtil-brial7 ifﬁth$y=w§;g‘all@w@@
to ihﬁéﬁﬁéﬁé; how dees that prejudice you. 1 mean, T
'ﬁpdéféfaﬁd that you could discusssfhis.now;and-maybe come
ﬁQ'Sﬁﬁéﬁ&Qﬁééméﬁt,‘ﬁaybe:ﬁdt; Biit what is the difference

in doing that now and allowity FCEI.te. intervene and doing

that at the time of trial and allew, of course; the Court

~t0fdé£erﬁihéAéﬁ:make'thg wltimate decision as ko what 4s

apbropriate.

VR, DUBLEY: Because I think if you look &t the

reservation of rights letter in October of '17 and -this
+ &allégation, -say, we just want to do an. allocation of

. damages issue. Tt is two different. tHings. &And so. £6

jump in on us at the end of a trial and sdy, we want this

to be Ehe verdict form and we look at that and say, that's
& coverage iséuev'it.i§’EQO,L@te;§t that poink: Anézso;

you know, i1f they tell us right now, well, this is what we

Feally want. Did they intend to dé thé rdad and therefore.

that's; you know; that's &n ‘thé huisancs and trespass

part, was that the intenticnality, was that @ part of what

they want the jury to enlighten them on how they arrived
at their verdict, arrived at their award. Then we need to

know that now because that is a déclaratoty judgment
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sction; that's not an allocatisi of damages special

“verdiet form. And so that's what I want to know.

THE COURT: But my .questiofi iy there is still, I

- mean it may be useless but thére is still a neutral party,

the Court is still invelved ini that: And se when such

things are propésed at thé time of trial 'the Court may

sayr wellﬁ-ix.SHQuldchave,beeg,g,DJ*ac£ioh and, you knovi,
something §éparate and I am not going to éllbW'tﬁét,

MR. DUDLEY: To me, efficiéncy; especially for the
Géurt~would,be,-they.neéaftc.tétl us what ‘they want néw
giveaaafa:1i3tgand~welsay, this is fine, as opposed to ¥f
we wait. on it, there's iptervehtiéﬁ, Maybe my client
riegeds: to have, an. addltlon TO thelr insurance. a551gned
attorney, then T have to it through = trlal just ko) that
L;ganfbé:pfepatéd*t@,agayess thi's thing.at the end when

they can do it mow, There is no réascn they can'k do it

now. They can say, based on the complaint this is what W&

propose and ‘then at the eénd, if the Plaintiff gets tossed

\

. on some cases, well thén, instsad of ten causes of actions

now' there i35 6ﬁl¥'eight4 And. so that we ¢an deal with as

opposéd to at the end of a trial and then have my client,
if you allow them to interven® and we wait to the end then
I think there is a possibility my client is going to want

e to st in for ah éntire trial for what may have been no
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reason whatsoever. They can do it now just as easily as

‘they ean do it then. And now we can catch the issues of;

is it a coverage issue or is it truly Just an allocation
of damages issue. And then 'we are done, we are geod: My

client, they go and try their gase as opposed to waiting

- to the end and then putting everyone just, they can do it

new. The timelinéss issue i3 a part of a motien to

intervene. So; first of all, I think it is to® late. And

t think the reservation of rights letter is very clear

that what ‘they;, that ‘they .are prying to undoe; something

théy sliculd have doné ofiginally. And that HArlejsville

case 15 very clear abgut that reservation of FTights

letter, T think waiting to the end, the eve of trial,

......

Again, that. is where our biggest issue is, 1is that

allocation of damages is not what they are séeking in this
reservation of rights Tetter. It is really, really what
. they want is coverage issues: And I will be happy ‘to

answer any other questions Your Henor has,

THE COURT: Okay.

MR. ‘TODDE I aﬁnMéﬁtwaOddﬁ*I:@épﬁéSéﬁt,Léyﬁé
Inliner: I really don't have anything to add except maybe
give you @ little more context. Layne I@linéxﬂhaS“this
teehnologxé' So‘whgnwpipe§,'wh@niundefqround»piPES'ha§e'to

be replaced, instead of having to dig them up\and~put in
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“pipes. It is much more efficient, it is much more cost

basically the whdlé project has béén put on. hold by this:

lawsuit. BAhd So my Clisnt contractéd with North Américat

" £6 have t6 take it under advisement. I will let y'all
kiigw something. Are there other motions that need to be
- heard this iorning.

SO we €can: move,

understanding thée t#ial is coming.

25

new piPeSv'they have a technology, you go im and line the

cfféctivie. So6 the Gity of Columbia contracted with my.

éliéhﬁﬁ Layne Inlinen,ffOf-this'lining‘of the pipes. And

Pipeline toy %hey'aré.involved g5 18 nunker of CONtEACHELS
involved. Buﬁiﬁéﬁth American wésﬁinVOlveg.ig.puttiﬁgvthe
rbad ih and gaining aceess so that my élien@f@QUIQ liQe
the giﬁés; My lieiit actiially wWould bé the gersral
contractor. So with that contexty I wsE invelved in the
case early on, to the Defense to North American Pipeline,
said.

THE COURT: I undérdtand. Afything else?

MR. DUDLEY: Ko, Your Honor:

THE GOURT: Set for trial January 16th. I am going

MR. DUDLEY: If they ate they are not related to us,
THE COURT: I will let 'you know something very seoon,

MS: LISOWSKI: Your Hondy, I think theré aré €wé
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1 Sﬁmméfy jué@meﬁtfmébiéns that neéd to be heard today. One-
2 “is fiié@.bf'ﬁhé City.of9Cdlumbiém ‘Thé notice of motion
3 || and motion for summary judgment. Thay City filed this

4 motion for summary judgment back in Octeber when we were
5 || scheduled for trial at the end of October. At that time
6 || the motion was, was going to be heard on the eve of trialy
. 1 k%he.day-of'trial;an@’ghgn ghe trial got pushed off}ﬁgw to
8 :_}Jaﬁﬁéﬁy.- So I.never”had‘anuopportuniﬁy'ta.filgla

9 'mgmcraﬁaum; I did so this miothing Which wWas my earliést
10 tgppqétuni&y; I have an extra quanergy=wouid;yéufliké-a
1l ':éopyé

12 -~ THE COURT: Yes, please:

13 , MS. LLSOWSKI: "And I prowvided a eopy of the.
14 | memorandum to all parties of record this fofnidg. THis
15|l case is somewhat complex so I will try to give you &

17 Some context and understanding. You haven't had a hand in

i
o

this case yat: 56 I will try t6 give you a 1itls bit

20 m@EiOﬁ‘i@r5§umm§ry‘j@dgmegt is really based; both sort of
21 || general pringiples aﬁ-é;m§@t9¥>9faléw; Sqmerf“ﬁh@sé
22 ¢ausés of aétibnslshéuld'bepbumped~and~Ehe&@ity7beinq_im‘
23 || the ufiigue positier: as oné of the 'Défendant's, we are the
24 || only Gowérnmehtal entity. -So, of course; wé have Tort

25 || €laims Act immunity that we would like to argue at this
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point. In May of 2014 the Federal Céurt heré in Columbia

| éntéred a consefit. decrée [inté cou¥t between the EPA .and

the City of Columbia. mhe'CityMOf>C®iﬁmbia‘hé§
sxperienced saﬁiﬁary‘sewéf overflows that caught the
attention of the EPA who came in and after initiating an
action against the Gity crafted with the City a consent
decree fhat required that the"C¢ty,ibeginning~immediately
and_aetually.beﬁore.bhe eﬁtry‘of’fﬁé:ﬁbﬁSéﬁf decreg, to
Bring into compldaiice £h& thoussnds and tﬁbu$§nds,df miles
of sewer ling that the City has in the middle of this
regions We reach further than just EEGIC%tYEQﬁv@Qlumbiaf
we have sewer sexvice throughout the Midlands. The goal
being to eliminate these sanitafy séwer overflows. In
fu¥therance of the €onsent dectes the City actually began |
it before thb;éntry qi‘thé decree and developed .and pegan
implementing a comprehensive plan of:evaluatin%»all’of
these sewer: lines,. inépecﬁing:all of these ééWéf‘liﬁéSy
coming up With a plan for remediation; if necessary, or a
placenment, 1if necessary; of these sewer lines: As you can
image"ﬁhaﬁ;i§f@;ﬁa§k;mu@h:tgaalgnge for' the City of
Columbia: So we set out for bid to variouS«coﬁtra@tO@s}
the opportunity ‘to do the work for the City;df Columbia.
And that»;srﬁéw§we§t@n and Safipson, Layne Inlirer cafié to
parther with the city in this project: And Layne Inliner

then hired North American Pipeline management to assist
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with the project as well. This proj&gt included

' everything from going in smoke testifg 1lines, going to

smoke sewer lines to see if any seepsd up through the
ground where you know there was infiltration, visual
iﬁspécti@ns with ¢lose circuft cameras run through the
sewer lines, manhole rehabilitation, anything yeu can
thiftk of to répatf these sewer liASS. ‘We have got to 5tép
these sanitary, the overflows, they are a health hazard,
they are & gangéﬁﬁéna the EPA says wé got to. Now the
Eé@eial Court sgyé'ﬁejggﬁ-tda 'szwgzbéggﬁrthiszprogesa.
ﬁ@@%&y;befgr@'mgyiﬁﬁiﬁ byt that would be the record date
of ‘the consent decree:. ,InﬁEebruéryj@ﬁ§2015,~a§;paﬁt‘o£
fhig;bigféémﬁféhéhsiveuc@ﬁéent decrée remédiation progiam,

the City began working what the City calls West Columbia

- ‘basin. 4And that inegludes this Castle Road area that the

Plaintiffs have property in. Now these sewer lines were
ingtdlled .in Casdtlé Réad in thefl&&O'S{ the early 1980's.
And the @rea has ndt been maintained; it is very rough; it

is sloped; it i8 on a slope. These property owners own

property sort of on the banks of the Broad River that
"slopes down te ﬁné'B;@q@ﬂgﬁver»and~ﬁhese;sewer lines are:
WithHin the atea betweeén rhé Broad River and these homes.
CWhér the sewér lines wéré installed in the 19807s, these

property owners did not own these properties, they were

owned by other people: The City installed the sewer lines
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and essentially never had to go back and do ahything to

‘the sewer lines since. They have maintained their

integrity; there were never any problems so there was.
never any reason for the ity or any contractors up for
the City to go back out there and tend to these sewer

lines: The: City, &t thé time that we installed the sewer

‘lines in the 1980%$ obtdined tehmporary construction and

permanent easements. This is undisputed, thete are wvalid
permanent easements runming across all of the Plaintiffs
properties. The Plaintiffs bought their properties

decades after theée éasements were obtained, the sewer lines

 were Installed. So mahy decades latéer and they all

congede that they kriéw about thé casements whén they
purchased the property. So they were -aware of the fact

that they had a large sewer lines rzunning through the

backs of their properties. B&nd, again, this sewer lime is

. approximately 50 feet awdy ‘from the B¥oad Ri¥e#. In

blaces perhaps closer, perhaps further away, depefiding o

- ‘the ceastlihe, but in very close proximity te the Broad

River which fiakes the City sensitivity to sewer overflows
even greater: It would be & very bad thing for thére’t@

be a problem with those sewer lines. When the City and

‘the subcontractors went out and did testing and inspection

of the sewer lines it was determined that rather thah

having &6 dig up all. of these sewer lines which, of
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Gity had ‘to be able to access theose manholes. The Gity

coursé, 48 a huge project, it is expéensive, it i§ véry

- disfuptive and it disturbs a lot more ground. The City

determined that they could do this by slip lining. These
sewer lines have been around since the 1980's, they need

some remediations ‘They need to be remediated before they

- peed to be replaced. And in hopes that we could do that,

rather than;haveat® dig-ﬁhem:up,to replace them wholesale,

-Weﬂhiféd Eéyﬁé;Iﬁliheﬁ.to=cOmé if and d6 & §Iipulihiﬁg‘

PEoEct. Now in order to slip line & sewer line, and this
 is just by W§y7bf background for you so you é@n
i‘goasgﬁtﬁgiizg-é little better, you have to be able to have

:aC@eSS’t@;ﬁwo:ende@fﬁthe'line?beingvthe, the sewer pipe

| peing linsd. Ohe fanhole hére, oné manhslé hére and you

run what has been described as & sock from one manhole to

another and then a purging dryer is plaged in the sewer
Aline that essentially expands andchreswthatésockwtoLbé
inside of thée Sewer pipe thHereby .incteasing its integrity,

- vepairing and fixing any areas of dégradation that have;

that ‘are mneeding to be replaced. In order ro do that the

o

had net been nor had its gog@ragtoms;beencout there. sinece .

the 1980's. So it is become extréemely overgrown and the

area was Tiot aceéssible by car or vehidle which would be

required to go sut and perform the slip lining operations:

In February of 2015 the Defendants began clearing the,
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© vegetation, flattening out the terrain so that the proper

- Defehdants ould évern complete cledriny theé edsemerits the

plaintiffs started complaifiing that they didn't want the

| Brd 56 the City ceased work and the Plaintiffs filed thei¥

. amendment., And in their Complaint the Plaintiffs, seven

‘taking, oné for negligence, one for neéegligence per se.

most peeople haven't seen before, I am not sure that it has

beéen litigated. I have, there is no ease law that I have

31

easements so that they could, and that meant removing

equipment could be brought -in to access the. manhole, £o

aétUérly commenée. the project. However, before the

work to pe done; these historic structures that were,
allegedly out there had been damaged and demanded that all

work cease and that we needed to discuss this with them;

first cofiplaint iH September of 2015. They stbsequently

filed two other complaints and aménded the second

individUaI&plhaVe sued-eﬁght.ﬁefendantsbfallmcorporate and
one indepsndent Individual who has besn disnisssd now,
asgerﬁiﬁggmiﬁe;sgpaﬁate causes of action: ‘They-asséfﬁed,
trespass, two causes of action for gross negligence; one

cause of action for nuisance, two causes of action for
AHd. then heré i's the twist that you might not have seen

before. One under a Scuth Careolina statute for the

destruction of archeological structures: It is onme that

found afd .I Haven't found any éViaéﬁce of it being
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- Litigated in the civil centext. It is. ;a erimindl statute

- for the intentional destriicticn of archeslogical resources

or sstructures. But it does have a private cause 6f

dctien, a eivil cause of action for landewiiers. As yoiu

have heard this morning, this case has been set for trial

at least thrée times and: we are now set for trigl, first

i@r.;riglucn Jénﬁafy 16tH. soné of the undisputed facts

~are that six of the seven Plaintiffs &¥é real property

......... - Caskle Road, ‘that 1s important in .a moment. The
Plaintiffs, Modesta and David Brinkman owh the propetty

and Yesids at 154 Castle Road. Plaintiff, Jame's; Coleman;

owns the property 4nd resides at 150 Castle Road:

Plaintiffs, Carl and K&irén Foster own. thé preperty and
reside. at 142 Castle Road. Pl@iﬁ;ifii‘R@beﬁtfgéliiﬁéﬁ

oWhs the real property located at 156 Gastle Road but the

»pﬁgp@fﬁy‘iS“uﬁdéVéiQ@éd and. 4t is undisputed that he and

his wife, Ms: Collins; do not reside &t 156 Castle Road:
It is also undisputed that Pamela Collins, whé is a hamed
Plaihtiff in this case does not. own the property, she has

nc Tectord ifitérest in 156 ‘Castle Road, It is also

‘undisputed that thé City is the operator and the owner of
‘the sewer lines of the séwsr §ystenm, thdt we have valid
easements crossing 4dll of the Plaintiffs propérties, they

~ weére duly reported that all of the Plaintiffs had notice

of thése easements. And all of the easements have;, if not

. 32
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© that the City had the right to construct, operate and

maintain together with the right of ingress aﬁﬁ;ﬁgféSS.ét
maintaining 4 sewer main éﬁd?with;the,xight to. ‘remove:
and sgﬂﬁiig@tigg:ﬁrea'pﬁovidéaﬁthafztﬁeApfdpeﬁﬁy-Will be
céndition upon,@@mgi@&;gnwa thei¢gns§ructign.ana;damagéd

sHrubleries and trees will be replaced with ‘the same

variety of nursery stéck frém a practical size. That is

not. cofipléte this project, in fact the City didn't even

this lawstit. = It is also undisputed that the Gity, in a

which means we haven't been out théere £ér the. last time

the Background. a1d some of the undisputed facts that are

abselutely identical, very, very similar language saying

&ll times for ‘the purposes of constructing, operating and
shrubbery, trees and other growth from thé right-of-way

restored as nearly as practicable to its original

very standard, industry standard easems&nt lahguage. If
not: identical in most of the City's easements; its really,

really, close. It is also undisputed that the €ity did

begin their project. The City didn't even £inidh clearing
the easement because the Plaintiffs preverted the City

from doing so, estopping the project and then instituting

future date, 1s goihg té have to complete this project
now, They are going to have t® go back out there, wé ave
going to have to perform this work because we ars under &

Tederal consent .decree requiring us to dg‘théﬁ; That is°
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relevant to the City's suymmary Jjudgment motien. And, of

- course; T am happy to answer any questions: you might have

at any point and timé. The first aryufent Ehit thé City

would make is that Pamela €ollifis Tieeds to be dismissed as

a Plaintiff in this action= She has no property interest

in the property at issue here. This is a property damages

‘case. Both under the Destruction of Archeological

SEructures Aén'and-under:anyﬂtheoryfoﬂurecévery~f®raany~o£f
these property damagé, nuisance t¥éspass, any of these

causes of action; she 1s not a retord preperty swner which

her husband has testified to. She has not been deposed
~.and nobody has contested this. She needs to be dismissed

..as a Plaintiff, we need to clean this up.

THE COURT® OKay. I hate t8 take your argiment, here

might be 4 good stopping point for me to hear from

- Plaintiffi's counsel as to ‘the dismissal of Pamela Collins.

MR.. .CHAMBERS: Your Honor, Pamela Cbllins_isl this iis

a bit of a surprise 6 mé bBeFaufe the meMOFandinm Was

harded to fe 6f the wdy in the door and it was not evidert
that we were going to plow this ground, from the motion
submitted to the Gourk. However, in response to that,

Pamela Collins is’mgﬁﬁggq‘@Q‘ggbert‘Cbilins. She has been.

mdrriéd to Rebert €ollins dutinq»thé timeframe in which

‘this propérty was owhéd. There is & marital interést in

that property, régardléess of whéther she is on 'theé, you
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know, on the deéd or not. And she;was:named.as a

 plathtiff.

THE COURT: ©OKkay. Good ericugh.

MS. LISOWSKI: Of c¢ourse, the City would argié that
Ehat is insufficient. to establish ;hatwshe is & record
property-@Wnervégd has & Tight to sue for property

damages. And, -again, I encourage ‘you to logk at the

language. of this Deétrugtign:gf Archeological Strucktures.

Act, which is cited in the memorandum, cited in our, cited,

in the complaint; every pleading in this case and read the
Ianguag@'ﬁbr.y@grse@i: But I would certalnly argue that

She'hasvno‘standing“und@r either eirecumstance to be a

‘Plaintiff in this case.

Second, the €ollins’ and the Foster's also claim

damage tp:@rgheglggicai-dr*histqgic.s%nﬁctﬁrea on their

‘property. But it is alse undlsputed in. their deposition

testimony,. that there: are no:archeologicalior'histori@al

structures on thely pirdpérty. BAnd I understand What was

done in the beginning, I want to clean this up for trial

purposes coming up in two weeks: It was all the

Plaintiffs thrown in together, throw all of the causes of
actien against all_ofmthefbefendants. And altheugh that
:mag work in the beginning of thée case, it do&sn't work
fqgwitwe:ﬁééd,té aiéén this up. There &re mo historical or

alleged historical or archeological structures on the
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- L | ©ellins' properties; property of the Fodtér's property and

-2,:‘§hggeioreﬁﬁhgse causes of action againgt &11 of the

3 Defendants ahoulg_be gismisséd;“fhgy don't. havée a dause
4 || of actisn.

5 THE COURT: Okay. Let me hear from Mr. Chambers:,

6 | MR. CHAMBERS: Again, this is, again this is another
7 {«aﬁbuﬁh-ﬁhétfwas;ﬁdt at.all listed 4n the filed motion..

8 || There are three pieces 6f evidence that 4xé key here. -One:
9 || 45 thewdeposiii@nkQf'iqgaﬁhgn'ﬁeédéxi Johathan L&adeér
10 i@stédﬁtﬁeﬁchiihsf pﬁ@peﬁpyfag containing a roadbed that
11 || 1ed to the historical bridges over the siver. The second
12 || is the deposition of Robe#t Collins who: also said that he:

13 || was made aware of the roadbed by his Héighbs¥ who is David

14 || BEinkman. David Brinkman is an gmateur archeslogist that

15 | got interestéd .in this from thefgis@@;y‘gf-the river and

16 $O@§ﬁfﬁg’tﬁeﬁféﬁry eﬁoésings‘and themdiﬁﬁeyghﬁjbriggg

17 || sbutments along the river. And it S@éﬁﬁédb actually, with
18 theyéonfusion Qﬁ‘WhatxthESE structures were. i his

19 || baskyard. mhewroadbeQ_W§g3ggty§lly:mg 77777
20 | Brlnkmaﬁ and it went up the hill, ‘across his property and

21 | ‘through the Collins' préperty. | |

22 | THE GOURT: Okay, you mentioned thiee pieces of

23 || evidence: That is a Leader deposition ahd Rebg&rt Collins.
24 || -~ MR. CHAMBERS: The third one was David Brinkman's

) 25 || mapping of the roadbed. And he had documentation that was
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actually found, I believe, by the City of Columbia. He

"~ had iﬁmoniinev they found it early on in the case. We got

it the ﬁirst-timé,of’discovery'fﬁom them as well as from

David Brinkman. . And he mentiénéd it in his, hé was asked

abslt L& .ih his depesitish.

THE COURT: Yes, g ta..

MS. LISOWSKT: The testimony ﬁhr@ugh@gﬁ»h@érbgeﬁ the:
discussion of historic structures in th@.ﬁbrm-@fﬁb@sEQ?ic
bni@gewabutmﬁﬁt§ﬁ You heard Mr. Kendall référence that
prioéor. The. historic toadbed i& something that is, a few
allégatisn, some new Historic structures T don't believe
that.Mr::éhaﬁbers.indicétea that the Eosters have it on
their property. $o to the extent that you have some:

concern abeut that, it .is not on the Eosters pfé@éfty'émﬂ

there &ré noé historié structurss. That cduse of action

fneeds to be dismisséd. I wodld disagree that the roadbed

1s some form. of histori¢ structure, nething has been

verified or certified by any offieial to say that theré 1is

a historic structure .in the form of & readbed. And, in
fact, Someéthing that is alse uidisputed in this case is
that Mr. Brinkman has preserted in the past these historic
bridge abutments, that's how we refer to them, on two
properties; his .and Mr. Coleman's, to the State Historie

Preservatieon Office, requesting that they and the National

_ Historic Register certify thém as National Historic
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- received and Mr. Brinkman admitted that it his deposition,

it is & simply established fact in this case that théy

.ih;Ehevcomplaigps that thenetWéﬁe;hiétdﬁiéﬁstbu@turgg
Other than theseﬂhﬁgto:itgbpidgg abutments.. And if they

| .are Not on thHe property they don't have 4 cause of &etich

b8 disfiissed.

© to the F6ster's at this point. That is a very small

vigtorys

Landiarks and they were denied. The léttef that they:

were denied recoghition of a historic or archeclogical
structure by SHPO. S&, again, I would say there are no

histopic and there truly wéren't ahy allegations in the,

for It so we wWould ask that the Collins™ ggdfthgth§tgrfs
causes of action; Sﬁﬁuéﬁﬁiés of a%cﬁéélagical‘stxugggggg

Mr. Ghaibers about the

THE COURT: Let me hear from’
Foster!s. -

MR. CHAMBERS: The FoSter's do not have an
archeologieal structure on their propertys.

THE €OURT: ALl right. So the motion is granted as

MS. LTSOMSKI: Cﬁiﬁsawayh;a'littLe’bit at a timen,

THE .€QURT; Anﬁqbefore7ybu continue, lét's take a
five finute break. |
!Whéﬁéﬁ@onf_a*Shoﬁtgbreak wa3*t§k§n,)

THE COURT: All right.

MS: LISOWSKI: I Will try to continue, The City alse
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ask that the Court dismiss the action for Plaintiffs

- failure to stateé a cailise of action for several différent

things. The first beifig, interestingly, the Plaintiffs

-dbﬁﬂt.alleq@1gau§e of actien £or negligenqg>qgainst5the

City. The only negligehce actisn that they claim was:

against Weston and Sampson as the engineers.. Against the

City they claift gz6ss negligence which would ¥eguire, of

- course;, that they &laim that they prove all of the

evidence, excuse meé, pfove all of the elements of

negligence, duty of care breach by négligence, actual

proximate ¢ause and' entry of damages plus gross negligence

is & failufe to eéxércise ewven slight cars, that is a

pretty high standafd. Im this case the Plaintiffs have

fleither plead nor argued nor pféyea how. ‘the €ity hgs;béén
grossly negligent other than to say this, for ﬁéiiyrgvtp
ébﬁﬁihi'"fﬁéfﬁﬁépem’permitsi": They have néver specified
what permits thé City has fail@@ to obtain: They have
riever cited thE:Sﬁatﬁtéfy'aUth@mity for tbg,parmitﬁ*thé

City Had to .obtain: And, in faet, and I can - supplement my

- care expert, Alan Abbata: Their one expert who would be

able to féﬁﬁify, What $tatgt¢ the @i;y»viqlaﬁédmby

in pérmits and what permits the City and

the other Defendants iR fact failed to obtain ‘thereby

breachifig a duty to the Plaintiffs. That expert, who was
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& Speeidl, engineer; te&stified. that hé is not a permlttlng

- aXpert and he.eouldn“t testify tb-it. They have not evern
put the City and the other Defefidants: oh. fiotice as te what
p@rm;ts they were legally required to obtain and failed to
obtain.. Ii.seemé'théﬁ they :are trying tqzallegegthat
Aﬁh@ﬁe'iﬁfjust,SQmé general publie d@ty‘thatrﬁhe»éity,gwea

| to the: Plaintiffs: The publi€ duty'fﬁle élearly-

establishes that statutes that. create 0¥ define the dutles

&f publlc @fflce dol not create a duty ofﬁcereztowards.

individual membets 6f the gemeral publics fn;gfdeﬁﬁfbg

hem ‘to establish, in ‘this case, was essentially

" megligence per . se fbrwféiLdfe £o obtain the proper

. perfidits, -they &ogi@ hgve to prove that théfé is a duky of
ware rising from the statute at i$$q3»f@iiﬁﬁédsby’évideﬁcé

that the Defendant violated the statute., They have nét

cited any statutes, they can't prové that the ity has

vielated the statute as they can't even téll us what ‘the

statuté 4is. 8o on that basis alone thers areé ¢alisés of

-action for gross negligence should be dismissed and for

‘negligence petr $& £6% that. There is no evidence of

damages: At this point, two weéks from trial and all of

their experts have been deposed, notie of theém have formed

a final expert opinion. We have,nogeyidéhée.Qf’damage53

Onié of tHé Plaintiff's expert expressly disclaimed that he’

was acting 4§ an expert when he was deposed. AAsther
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éxpert first refused to tesﬁify;and thén testified but has

- Thadé hé formal, f£inal expert opinion. Andther expert, Dr,.

Leader that Mr. Chambers has referenced to alse has not

© formulated; -&s of today, a final opinion in this matrter.

They have mothing t6é pit the Defendants on notice of what
it is that Ehgy;allegéﬁLY:ViéiéEEdw what the statutes are
that suppert these permits or the alileged violations, And
they have ah@ther.szext'that’waS Su§pQSé t6 testify, he
has'twiéé failéd to appear for deposition afid Gltimately
withdrew frof the cééé; So at this point and time we
would ask the QbﬁftﬁtO:juSt_dismiSS‘those causes of action
outright. They also allééef—
| ‘THE COURT: 'Let me hear from Mr. Chambers.
xﬁSﬁAEISQWSKI: Sure, certainly.

THE :COURT: AS té gréss negligence .and neglﬁg@ggé*?éﬁ

3¢ as to the Eity.

MR. CHAMBERS: Regégdiﬁg.gr@SS‘négiiqeﬁCéa One, yes,

we had some expert issues, we had two of them dropped. out.

One of them becaise of an alleged conflict with anotier
case, that: occurred last sumimér. The second one was an
appralser and that appraiser got a dépoésition, he verbally

agreed to work with us. I said sefething absut it before

we had the contract 'signed. He got a dépositisdn notice

and immediately said, but I have not been retaimed yet. A

period of time weént by, we got the gogﬁpch sigged with
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him. Adain, said, okay, he has 1ot beeh retsined. He got

‘& déposition notice and he said, I C&A't Work with you.

That is5 not our cheice.
THE COURT: Right and'l am not sure where you are
going. You knew, wﬁth all due respect, I don't need to

know the ;lestlcal 1ssues as. to why an expert backed out

..but L need. to know. what the ev1dence is§ in thls case:

MR. CHAMBERS: I'gm£ggingvﬁg;t§1i you. what. the

evidence is @nd I am going to tell you, you kiow, they are
complaining 48 if this is our fault, this situation is our
Fault, 4t is not. Tt is not, it 4is the last place that an

~attorney wants fo be. Howewver, 4§ :FaY &s, the evidence

related to a duty of care, there are two things that T
think she cited here. One is, #s there a duty of care for

gross negligence. Is theré some relationship that

provides a duty, And, yes, there i§. And that duty comes

f¥om & document called an egasement: And the case law

.E@sﬁgaiiyasﬁyéfthat‘you&ean have a duty éf“éaré.éﬁiée?im,
' several wadys. One i8 from statute; two is from property

rightsy three is fiém contracty and here we ‘have that

privity due to thie casements. And the City of Columbia

has a 15 foot: wide easement wecross thess peoplé's property

for the purpose of maintaining a sewer line. What it is
not for; it is hot for building a road: It is not, for, it

is not for building & 50 :foot wide disturbance, it is 15

Page 287 of 583




1.0
11,
12
13
14
15
- 1e
18
19 ||
20
21
22
23
24

25

43

fest: It doesn't say that you can come in and Charige the

- slope of the land. And so as far as damages go, I have

some photographs and I am -going to, John, do we have six
copies of this. Sometimes a picture is worth @ ‘thousand
words because when you sse this thé difages become very

apparent. :You'héyé”Pnglefthétihavésrivérfféﬁt pﬁopéﬁty,

they can't get down to the river. Your Hondr, if T nmay

'vagpt@ach@

THE COURT% Yés, sir.
MR. GHAMBERS: Created a cliff in their backyards.
Tt is very difficult to traverse; thess ave #idt young

people. They have riverfront property and ciit them off

from @ section 6f their properties: It removed & 16t 6f

trees, 1t was established by the State Archeologists

testimony that it did, in fact, removée archeological,

- structutes. Now, T know that they 1ike to contend that

these are nof archeological structures because they aré

can enlighten the Court a little bit about that. One
State Archeologist said that that mainly référs to things

like houses or buildings that has some fofm of stFicture.

Some of the oldest archeological sites in the Country are

located not far from here on the coast, along the coast,
between Beaufort &fid thé middle of Georgia. And what

these are, these are rémnants of walls around villages
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made of oyster shells or what th&y call shell remnants.

_And T thinﬁ?they]have-idEﬁtifiéd 32 of them. Of the ones -

that &teé identified only a small nuiber wére eligible for

‘the National Register of Historic places betausé they

shoued a peffect geometric pattern that gave some sort of

architectlite. - And §évwhatmthe:Stage‘A;ghtepgiSt

testified to was that that was rselated teo architecture and
4% has ‘to show gome f@fﬁ»ﬁf,aﬁéhitéCture At the time

they had .a ‘bridge abutment which was roéks put into the

side of a hill to stabilize the hill and thay did ot
believe that'thaﬁxhad.areh@te@turem’ And, they bélleved

that more work needed o bé& dene to determlne, at the tlme

- that the letter Was, wrltten, determlne exactly what 1t

Wasg And s0: that. was the reason for the denlal Whatgthe

State Archeologist said though was That dossn't meai, that
‘4t is not a historic place, that doesn't mean that it is

' mot an important cultural resoédrce, it does not mean that

its 16t an extremely old structure. It just méans -that

. 1ts ndt af architectural structure. Just like most. of

their shell. #ings which ape ‘the sites of the Native.

American villages £rom 10 to 25,000 years ago, they don't

have the definitive Structyiée to make the National

Register of historit pléaces. So, Whdt deéés indicate

whether something is considered @ likely cultural resource

is whether ®% not it is going in a data base maintafied by
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the South Garolina Department of Archives and Histdﬁy.‘ It

-ds called SHPO, i the natie of the data base. Where they

are getting this, it ié not éh'thézNatiQnal Register; is

by looking up these sites on & datd basé of historical or

calturally significant placés in South Cardliha. And so

what was stated by the archeologist was is that whéd you

do comstruction, & lot of times there are permits needed,

those permits lead to a cultgragggesggrcé'study, By not

obtaining the necessary pérmits and there is no ‘dispute

Whatsoevep'ghaﬁ‘ﬁhey‘dfdiﬁbt dbtﬁiﬁpthé'ﬁeQuiﬁedipeymi@sq

|| They were cited by the Harvey Corp of Enginéers and they

are currently under investigabion for 404 Wetlands. In

depositions; their own employees admitted that the 4,000

linear feet road plan timeés 15 feet wide, which was their
- original plan, exceeds onme acré: And ‘that msans that it
does need, In Square footage,. and that does mean that it

needs 4 DHEC land diSturbance permit which alsc requires a

’ - Py a B . . 4
EulﬁunalggeﬁQQECﬁﬁiSiﬂﬁ?l Anothekr .issue with those

permits is thgtm andﬁii’i:may approach, ah affidavit from

Mr. Abbata.
THE! COURT: Yes, sir.
MR. CHAMBERS? Those perm;ts define a standard of

care. And what is meant by that is that you have to

Submit a plan. If you have, you have to stick to that

- plan and part of that plan is going to bé governed by, do
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you have the permission, aré you within your easement

‘becauge they are not géing to dpprove a pl@ﬂ to dig up & -

40 foot wide section in someone's bpackyard when you ondy

have a 15 foot wide easement. And then their best

manpagement practlces that are requlred for permits,. f&r

compliance with permlts whlle ‘the constEEUEtion 18 g01ng on,

iﬁhat:hélpﬁiﬁﬁgrg'th@§~th@gproject;stlﬁks_to Ehe plan.

s, BISOWSKI: Your Honor?

THE GOURT: ‘Yes.
- MSL.. LISOWSKI I‘apéi@gize?fOE:intemfﬁptingcﬁut Rulée

56 requlres twe days notice: on the. aff1dav1t this 5 the

first we have seen it. Regardléss, I think we axe 2

iittle bit off the topic 6f the argument and I am happy £6

bring it back aroufd if you would like for me to. But 1l

did want t6 get that in before I missed the opportunitys

THE GOURT: What say you about that, Mr. Chambers,

‘thg'Rglq‘q¢gsu§gquireaEWé~déySEf§r,ajjiggyits regardifg &

. motion for summary judgmént.

MR. CHAMBERS: Again, she alleges that, she alleged

verbally thEt ME. Abbata said in his d@pééftién'ﬁésffmony

thdt he dldn "t he couldn 't testify about permlts, he was
talh;nq about a specific, thé thing abgutxpermlt§, he then
went into listing the permitﬁ'thaﬁ were needed. and

discussinq,é little about two; we deposed Mr. Parnell;, Ken

Parnell Last'wgék; He also said that; said¢§brﬁits were
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required, 'the best management practices and required this

plan and, that the plan would keep it within an easement,

41 his testimony. 8o ‘those. things arg all pieces of

evidence that we, you know, I‘héVé=ﬁﬁ:aépQSiﬁiQn

testimony. They allege patt of what he said, I am

alleging the othér part of it. The evidence is there, weé

have: & displte as ‘to; as to material Fact over whethekr oOr

Het théﬁQ‘PQ?mits wguld h@vg prevented the hHarm. Wé

strcngyyjﬁegggve;thatethey would ‘&hd frbm"éxpexien@e

. working in this fisld under envirommental law, in. fact

know that those requirements arve specifically there: to

‘prevent harm such as a resource study, specifically they
 are cultural resoeurces. Again, let's éé?;ilfﬁﬁYE.CQVQQEd

. duty that the €ity has. I havé covered the fact that

thefe aré damages. 1 .have covered the ldnk between

failure to do these particular, to get thesé particular
permlts Fallure to s tay in- the sageénent and ﬁhe damages :
to the property owners. |

THE COURT: And how doés that get you to gross

negligenece?

MR. CHAMBERS: That gets me to gross négligence

because when we deposed Gene Pierce, the méssage was

pretty clear., Gene Pierce was a, he was an engineer for

Weston and. Sampson ahd he said that we knew we were

exceeding thé éasément ard we did it anyway. The same
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what Mr. Sheti who was the City's énginéetr and he said

‘that, yes, we Khew that the easemént was 15 feet and it. i8

very unfdrtunate that we exceedéd It. However; he

testifiéd that it was quite nafﬁal’fdf’tﬁg.Qity‘t@'éidééd

thesé edsemefts: And when we 166k at the history, Lhey-
aﬁémgﬁing‘td’tgll_ygg-about;aﬁ'EPAACQns@nt4deéréé'that

fequires them to fix this pipe: Well, the reasen there is

4 consent decreé i pécause they were under threat of
‘&§@i©n5ﬁﬁ5ﬁ’ﬁhé(ﬂ?ﬁ;ﬁQrTHQg¥compliéﬁ§§; Two, they didn't

 get & 404 permiti. BAgain, bad act on this. The same with

£riig, we have the non-cormplignt, we have the

-n@pegpmpiianeeﬁﬁéﬁe@g-S@ithere fs Just thiSthsiQ;y;gfiit,

and there is d knowingness and &t is not meant malieciously
put it 48 willful .and wanton.

THE GOURT: ihere i§ the evidence of it, do you have
égﬁias‘qf*ﬁheée deposition transcripts. Do you have, yow
are telling & that there is, but I need evidence:

:MR-‘CHAMBERSQ zékay3~ I cah Supply thgzdﬁpoéitidﬁ
transéript; Your Honer,

THE COURT: Okay. ,Letﬁmé:hgar'fﬁbmesa LiS@W$kiﬁ

M&, LTSOWSKI: Mg. Chambers does bring up @a good

point that I waiif to call to the Court's attention, And

that is that to tﬁe-éxtent'that.the,biiytqwes the
Plaintiffs a duty, that it might lLie in the language of

the casefent itsel®, which is &ll @D@isputed.énd.lét,me
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read it to you again. brovided that, the property will be

'reétoréayas nearly @5'practicableﬁthitS:Qrigiﬁal'

conditien, upon completion of the construction, it is
undisputed for this project never even got started. To’

the extent that the City had & duty; never had an

_ggpgrtgggty toJﬁulfill'thHﬁ-dutyibegause‘thépPIafntifﬁs

stopped them from going forward, completing the project at

‘whiGh point and time everyonme has testified. And I am

happy to supplement with that~deppsitign‘testimony. I was
trying not to burdéh with thése lengthy easement
documents, deposition transcripts that were this thicks.

So I c¢an ¢ertainly provide you. with Mr. Sheu's deposition

testinony and others where they Ssay; We always go back and

Femediate: because an .easément requlres us ‘to. We were

nevex glven thé opportunlty, we were prevented from doing
that. -That actudlly goes to my neXt argument which has to
do with inverse @ondemnati@n~or‘tékﬁﬂéa,fThey call it
taking: Ih@:éity is ﬁhe~only-péféﬁdant ﬁﬁat*thi&-waﬁld
apply to because they are the only one that. can take
perextym AS the Court knows, it requires permit conduct

on part of the~GOV§EanHEv a taking i§ for a public use

and here is the important part. Thé taking has a degree
of permanence: The City had always intended to go back,.

once the project was completed and remediate. And in fact

when the @igy.doeSugb:éut‘tq:do:the=projectk;at sofmé point
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and time in the future, the City will rémediate them. It

‘doesn't make a lot of sense to remediate fow, go- and do

this project and we will remediate &gain. That's somewhat

what the Plaintiffs are requesting here but we have not

even had the opportunity to 46 the project. There is-ho :
;pepmgngntwtakiﬁg‘hé%bn"ftuhas to be permanent, it can't

- be temporaty. We would ask that the dnverse -cohdemnation

&% what they call taking is ome‘and tWo, T believe, be |

‘dismissed as against the City bécause tHere is mo degree

allege. nuisancée. NoOw, thig is a faillure to staté & €alse

........

-of adtion.  They have two sentences alleging nuisance:

The Plaintiffs are alleging and reihtsrporating the

_aiieqatipn‘séé EorthQin;paragképﬁsgisthrppgh,43fas?set
forth verbatim and the acti®vng of the Defendants have
created a nuisance that has depied the Plaintiffs use and
énjoymerit of thelr property. That's it. I would ask that

. that be dismissed against thé Defendants for failure to

state facks sufficient to cause; to state a cause of -

action. If ®hat is not emough and I will get to this .ina

minute, hulsance 1s an expressed exception Under the State

Tort Claims Act. . You can't bring & cause of attion for
ﬁuisangefaggin§t,§he:Gdernmentm,
THE COURT: Let meé hear from the Plaintiffs about

those twe issues, .about the taking and nuisance.
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MR. CHAMBERS: Memiorandum from Michael Sheu to Robert

" Horner and Megan; or to Michael Sheu, from Robert Horner

and Megan Moodys: And this is relating to planning this

‘road. During the pre-rehabilitation CCT portion of the

pggjgct'it.was found a .gignificait léngth of Séwek fain
along the Biodad River would be inaccessible for reguirzed

repairs. The contractors; NARM discussed the need to

' create access to thiose areas and proposed clearing the

<. ) }
sewer easement and constructing a compacted dirt road.

* 'The road would alse provide an added bénefit of éilbWihg

for future sefvite dccess to the city of €olumbia staff.
apétéximateiy‘tWQ”anth before they started building this
ﬁ@%@?.~SQUWh@Q ghe‘ggys_that=there is no permanence we
disagree that ‘the documentation prict to getting called on
this indicates a plan for permanence, @ plan for a
permanent access. Iffy@u will bear; with me, Your Honowx, I’
will éﬁbmitfthat:intgfeViéﬁnces | |

THE COURT: 7Wel1p that sounds liké §§rﬁ of an
ihtensivatsry claim. Bécause what you haveé showed me ‘that
liasn't been done is not that. I mean there is, whatever
digging that has been done that the City said they
intended to restore, they were not given the OPpoﬁ%ﬁﬁifY
to do th&ﬁm You don't know at this point that theré_hég'

been some permanent-—-
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MR. QHAMBERSﬁ»;Actqally-we'dew

jTHE€CbGRT; -%-okaYQ

MR. CEAMBERS: And this plan was £of 4,000 linear
feet of road; And the City allégés théthE stopped; we
are on one end. of that. Théte 18 4. power line: easement

that dinterrupts it anhd there 1§ approximately 2,000 or

2,000 feet on one end and 2,000 feet on the other end. If

We, go to the other side of that power line easeméfit thiere

~ is no ome who has stopped this. It i a réad, you can

walk it, it has got ‘tire t¥agks down it, if has got a gate
on At that, 4§ always open: &And it is evident that people
of what they intended to do here. Because ‘that side of
this was not stopped by our litigation, It is not |
contdngent. with iﬁf;iﬁ,ié the other half of the project

fichody has cofiplained about it. I goes back behind soime

‘apartment buildings. And so if we look at that, we can -

really kind of tell what they weéte going to do. Actually
our side looks a lot less 1iﬁé;é-rgéﬁ because they stopped
them aceess to it and it is detually grown up with |
vegetation. one could mot drive @ car down it easily
without clearing it first.

THE COURT: Okay.

MR, GHAMBERS: So the curieéiit state of the two sides,

I think, speaks volumes &% ‘to what the City's plans were
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for the entirety. Because they have had all of this time

"to, "restore the slope", 4nd other things te that other

side of it 6¥ that othér half of the preject and they

tire tracks down it and ceuld be driven with almest any

vehicle.
THE GOURT: Okay. Did you want to respond to that? h
MS. EISOWSKI: Yes, please, Your Homor. Just & Point
of dnformation for you: That area that ME. Chambers is

‘belongs to other property owners that is not at issue. I

certainly agree with Your Honor that his argument about &

plan to d& sométhing in the future 4s certainly not having
dons something Qnyatgermgﬂeﬂt*basis. Théréhﬁealiy'is no
argument to this case that the City never intended te go
back and remediate bit was prevented tow And another
p@int:oﬁzinééfméﬁiéh, these pictures weﬁe*t@ken‘yeams ago,
it looks nothing iike this, it is impassablé as Mr.
Chanbers just admitfed, it has gone aliiest batk to its
originmal condition at this point &nd time. To the extent
there was any damage -dorie, it is quité overgrown and back
to its aliost heeded nature. But yeur point, Your .HONOL,
about the péfmanence, it is important for the takings
argument, it is also sort of my point With thSiF trespass

argument which it is premature. It Hash't happened yet,
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from completing werk which is why the City wcgig‘gsg that.

fhése causes of actions be dismiissed now: If they want

Eéy énce their mediation takes place, make a complalnt it

wasn't done to their satisfaction; that would be

eapprgp;ia@eﬂat,thae»@éﬁﬁt'andﬁtimg‘bqt:n@t at this point

and timé. These are arguments that would apply, in large

part £o a1l of the Defendants. JIn s6me gases llke the

Fonagmnatrions or ‘the kakings 6F place, they only apply te
the Gitys That is the £irst half of my argument. The
second half of motioh for summary judgment exelisively is

Tort. ClaiﬁsAAétTeXEQQtiQng. I think I can run through

these relatlvely qulckly, if you wWant to read more in

"déptﬁ pg‘mytmemeayeu'eertalnly:ean;' I bet you are already“

familiar with thém. Theére are 30 some exceptions in the

Tort Clafms 'Act that are,ibyteaﬁe law, réguired to be

liberally construed to limit Govertimént liability. The
fifst is Leglslatlve, Judicial or qua31 jud1c1al actlons
wili'p@intry@u~torthat-ié yery similar to this case where

the Couft féund that, the City's operation ahd miirntenance

6f its drainage system is a quasi Judicial function and

therefore subject to Governméntal immunity under Tert

Claims Act. Clearly you ¢an sée the operation of the

. m@intepancefof'avstorm,dﬁainaqe;syspem,and.amseweﬁ systen
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) 1. || would both be verys veryfsimilar.aﬁd'wauld constitute

2 :ﬂguasi judicial function. Therefore our actions with
300k réqard to the maintenanéé:ofﬁohr Sewer’ﬁystem'shoﬁld be
4 | subject to: Governméntal 1mmun1ty under the Tort Claims Act
5‘ anﬁ}@hat.woﬁid be 15-78-60, number L. I w1ll not reread
6 || the citations, I know you can read them youiself; f know
7| yeu are runnlng very leng.. AdmMinistrative lnactlon of .a
g || werion or fnaction of a Legislative, Judieial or quasi
g || Judicial nature, this is Veéry similar to the first

10: ?rexemptionn T 'would ﬁﬁgugvﬁh@ﬁmthe:CityiiS'TMﬁﬁﬁébfZQmJ

11 Liabilitﬁfunder that, that ds subsection (2] under the

12 || Tort Claims Act: Subsection (3), 'the Tort Claims Act,

- 13 || very important, execution and énforcement axe-A

14. iﬁp@ementa@ion of afly court or execution enforcement OF

15 Iimpieﬁéhﬁéﬁi@ﬁgfQX¢HS§Eﬁ§1-implemenﬁétiahuéi angfprg@égee

16 'C1éaﬁiyi no- one has @;spubed,ﬁhét the City's a@ti@éeehere

17. || were dene in fulfillment 6f the é@ﬁsenﬁvdEQreef@f the

18 >_JE§d§£§l Eourt of the US DlStrlCt Court of South Ccardling.

19 || The Eity's éctionsytheréundei should be exémpt, under the

20. TDrt:CléimeAﬁtj subsection (3), as we dre in the

21 1 fulflllment of a Federal Court -order. Adbpﬁi@ﬂ and

22 | enforcement are compliance with any law: The,consent

23 decree expressly says that we must comply, the City must

24 cgmp;y'wlthuthezclean‘water:Qcti lmhe South Carol;ng

: '25' Pollution. Contol Ack and the Gity's NPDES permit. Thus
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1| the €ity's works include an easemént and t6 perforn the

2 A@ﬁgnqgigns.félggeg-ﬁo that and thé séwer liffe maintenance
_f} ;_Qn;the Plaintiffis prqpertiéssaké exempt. In our @ﬁfQﬁ@S.
4, ?TEQfgnﬁqrce.and:@émply‘wiﬁh»ihéSé specific L3®S~§H§ Fhéﬁvi3
5 || subsection (4) of the South Carolina Tort Claims Act.

6 Subsééﬁiéﬁ,(Si?af'ﬁhe»SQuth.@arélina»T@rt~¢laims Aok is,
7 || reads that the exercise or discpetion or exercise of

8 || discretion or judgment by Governmental sntity of employes,
9 | ﬁhg_pgnﬁ@rman@e:bf‘ﬁaiiuﬁe té.péffﬁﬁm;aﬁiiﬁﬁ gﬁ~SQ£ViG§
10  whiéh»i%;in.tﬁé;d@S@f§£i6ﬁ ©f”ﬁh§ iuggmggﬁ_Qﬁéﬁhe.'

11 G@Véiﬁmeﬁial‘eﬁﬁiﬁy é;a@méléyee; ds exempt'ff6M‘T©ft

12 1iability under the Tort Claims Act. 'Tﬁéﬁgi€YiS-aédi§iGn
13 || toe clear ﬁné sewer line easement, Which it was well within
14 | its.ﬁigh@31to;de:uﬁdéfithé_laﬁguag@zéi the easements |
15 || themselves; in order to access the manholes and. it is

16 || Federally mandated work, it is clearly & discretionary act
17 béing"perfcxmﬁdﬁby‘@h@-@pvernﬁéntdljbéﬁy or its éfmployee

18 || and, it is exempt from liability under the T@;t*@l@imﬁ:@?ﬁl

19 || subsection (5). Supséctisn (9, we are skipping to (9)

20 || how, exenpts the Atry’ Upon any property where .entry is
21 ) éﬁpréssry,dr'imgiigdlgvapﬁhoriz@diby<lawm Tt 18

”_§§utggﬁﬁh§t the City had easemernts,. valid easements,

23 Agermgﬁe@t*easementsztofmaihﬁaiﬂ,its sewer lines and
24 therefore the City's aets here should be exempt under

25 || subsecticn (9) Sf thé Tort Claims Act: To the extent that
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 ‘Th

the Elaintiffgynanﬁ,it i'st not entirely clear to. me to, be
honest in these complaints, if this is beifig dllegéd. that
‘the €ity employees themselves acted with actual malice. or

intent to harm to the exteiit that theére is an allegation,

that the City or .iits emgioyéé.iﬁﬁéﬁdéd to harm or @et with
actual -mali¢e, the City isﬁiﬁﬁuné from 1iability under
subsectish (17) of the Tort Claims Act. And no action haé
been bh@uﬁh@.@g%insﬁ;ﬁﬁgléfﬁy employee individudily, o
that should remove Liability for the City as & Defendant.
of e@uﬁsé,ﬁéﬁ‘ééﬁ;df*bﬁiéii@ﬁlﬁfiﬁ'PEISQn;@ﬁhEQ'tﬁ%@i@
ci@y«émgléyéegiﬁélﬁﬂing*%ut;ﬁbt limited to the criminal
acts of third parties; I don't know that a crimifial act

has been alleged here, 'to the extent that the allegatiodn

of the vielation. of theACénStﬁﬁétiéﬁ QfﬂArChéblpgiggl

Structiurés Act is a criminal act: The City would be
inmmune from liability under sdbsection (20) of the Tort
Claims Act: Those are the Tort Claims RAtt defenses.

ere is one other thing 1 would like €6 pdiﬁt;bﬁﬁ*tg'yquf

. unique destruétich of.Aréhévlogical Structures Act, this

was 4 criminal statute that was crafted, really with the
intent of if someene knows that. there .is a cannon ball
from the civil war on your property and théy go anmd try .to
steal the.@ann®n~ballsof£ of ybuf‘pﬁdﬁértqur:qégtxgy.it1

that the property owiier, in addition to being gble to

Page 302 of 583




10
11

12

14

15

16

ig

L9

58

bring charges or have the Government bring charges against

* the person for coming en their land afid.grabbing a cannen

' ball, they can also personally bfifig in civil charges; &

eivil cause of action forfﬁhéiperéﬁﬁ Yidlétiﬁg this
¢riminal statute. But as a ¢riminal statute, where you

spend a 16t of time recently,. it requires inkent, it

 requires intent to discover; move, ‘uncover, Fremove Or

attempt to remove an archeolegical resource. It i

undisputed. that the City and thé &ther Deéfendatits had mo
notice, had 176, knowlédge. of any historic resource. There

WeEré 'fio §1gns out there, there was ne knowledge of any of"

thése“nprf'gv@n.iﬁ'ﬁhﬁy'hg@:ﬁhéwknéwiéd964'ﬁid7hbt creats
this project with the intent tor go it and intentionally
destroy, move or altér awy histori¢ resource: S9; that
calisé of aetiocn should be dismissed. Finally, and I anm
dohe. There is a utility work exception to this
Constructional Archeological Structures Act. Section

16-11-780 (k) states that nothihg Iin this section. shall

limit or intérferé with the lawful acts of the utility

worker agting in a scope of and in the course of his
snplovyiernt.s iheré is an exemption for & utility worker
entering on somebody’s property and incidentdlly damaging
an archeological resource.. [FOr éll»bf fhése réaéons and
yéu.are weléome to redd more: Oon your Owly if you want me

to supplément my memorarndum I am happy to do so: The City
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 would ask that this icdse be dismissed against. the City;

some of its causes of actieng, its various Defendants.

‘Llsowskl said today and T have the ba51c toplcs én many of
- which I had gae) guess at’ what Iineeded:to;do. But. Let' s

- talk apout a. few th&ngﬁﬁnerewt-gnéf the G&SéwLQW'QQ Ehe

it basiecally cannot bé & ministerial thing. It has to be

eagement: and you create semethlng that it places, up Ainto

have a discrefisn to do that, it d4s not your propertys 1t

i% not something that is labeled. The archeological
. destroyed. The other thing is; is that we have a 404
redqui¥éd to Have a 404 permit but, you know, for

efficiency we are going to break thé law. So the key

there is what is ministerial and what's discretionary.

Thahk you for your time, Xouxwﬂonéf.
THE GOURT: Absolutely. Ye§, Sif.
MR. CHAMBERS: Your Honer, I am going to ;submit -2

MEeMno:. Agaln, what I havé 15 a mere. skeleton @f what M3 .

exemptions to Liability under the Tort Claims Act, &n oneé

through five, the ¢dss law on that. is that it has to be,

semething that they have .some discretionary power overs

vStaylng within an easement, if you have a 15 foot wide

the hiqhestvcliffy 56 feet wide, that's not, you doni’t

sStructures were thaide:oﬁ{thét:15 foot easement were

permit, thatWSpndt'diaéfétiéhaﬁyb its noet up té the city's

discretion té determine; to deecide, oh well, we are
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1 and the same: ‘case law that -¢reated or ba51cally, or

2 :ba51cally thls casé law 1n1t1ally came from Texas

3 1nterest1ngly oh thé subject mather which has & very

4 gimilar TOrt Clalms K¢t in that, in the Tekas case T think
5:'?“was city éf;TYier'veraué Zikesm Ih that case Eh@yeqeﬁ

6 | into this and what it was is, they said, well the overall
T ';pianning of your sewer system is .diseretionary. Bul ﬁﬁéh
§ || you get down td Euiidiﬁg'it,and:Y@@‘meSQ‘ﬁp S6methiﬁg

9 | that's ministerial. Aﬁdﬁgégﬁbe §ﬁmeﬁﬁhiﬁ@”that:thgy:rgiy
10 || on thére, Séﬂth‘Qér@iina_borﬁowéd'thét ¢ase law, what we
11 have here isrm;nigterial duties, they don "t have: a

12 - vﬁis&i@ti@n;ggnkn@wingtdﬁjWhethéanx{nQQ they follow the

- 13| @ygpgrty lawsfandfwhéthéf;gr h@ﬁvthgy'build‘fhiﬁrtbiﬁq'
14 || where. they have the right to build it. 8o, one through
15 j fi&é.dé-ﬁbt'agply‘andédp not protect the City en y5:78—eq,
16 || one through Live. I.aqréﬁfthathﬁui§agéévis bafréed. I
17 || have a hard time wWith that because what they did is they
;18‘ created a Wery dangercus condition, éSSéhtially.a.élrﬁf in
19 pebpié§ibéékYérdS‘anﬁLﬁhgﬁ gid it where they had ne right
20 || t6 bs; they were outside of their sasement where they did
121); its ‘Egﬁ creating a nuisance; there is no «case law 1n
22, fvSQQﬁh-Qayolina;tﬁét L ¢ould find that was on point as te
55 || that and the statute says creating a nuisance is barred as
24 : far as the City goes. There are & nufiber of different

25 statutés and ordinances that allow certaln people to go
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1 énto, YOﬁf'EIQEEItye The person f@ading the electric.
2 || ‘meters, the building inspector for the City. BAll Of these

3 people have some sort of immunity to trespass. But thE,

N

4 || key énﬂ&wheh-wétjbdkmat‘fhe‘aIChebiogiCal.stanteﬁ‘th&yk@y
5 || 4s the word, lawfully: They didn't anticipate these
.6."pe®plé cemihg~6ﬁtb tﬁe'prepeﬁﬁy'Whéfézthéy héﬂ:a“right to
7 ,-ba51cally maintain a sewer Line within 15 feet of ik.

8 ; They didntt ant1€1pate them CGmlng 11, absolutely changlng
.9 || the slope gndtggg_character of the, Land, going well
15 || outside the easemént and creating a situation where people
iz @aﬁ*t:gét to ssdections of their baCKYéfdé in'th@-aftermaﬁh

12 of £his. So the key word is, lawfnlly present. And when

B 13 || you are outside the easement and the construction, yoii are
14 || ‘mot Tawfully present. And you know you aré ohtéidé,ﬁhe
15 ‘-easement you. are not lawfully present and you are
16 || willftilly and wantonly deing -it. So that really kind of

17 || takes care of nine and the last one was jusk
18 || 16-11=780 (k) (3) which is the archeological sféﬁﬁfé'WEEref
19 again, it says that the person has to be lawfully Present.
20 || So that doesh't apply. 15-78=17 says that if you have
21 || somebody who ihtends to be malicious 6r intends to*hafm
22 : semebody then, you know, basically that is not a function
23 || of Government and that person is acting on their own
24 @utﬁidquf that and so theré is prqt@@ﬂi@n'agaiﬁét,;f

25 gues'sy under ‘the Tort Claiis Act: The diffetence here is;
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what we have alleged doesn't require béing malicious, it
‘dbeSﬁftzréﬁﬂife ;ntendingwgo-harmutﬁéée:pééplew' All it
tequires is, okay, that is thevmosﬁ,éffigiént way to do
it, we kngw'phgt'wéqaré’ﬁéﬁ suppose to do that but we are
going to do it anyway and Wwe know thatgit is against. thé

law. That motive fo¥ that, the motive can easily and most

.LikéLy‘Wééﬂéffiéiéﬁﬁy; We ‘didn"t frame anyéné>$ﬂta these.

aepoéiﬁicns and have them say. oh, we don't like the
,Bgiﬁkmaﬁﬁg or we don't like the Fostek's SﬁgWéQﬁi@ this té
them, There was nome of that. THese people didn't know
agach«other‘ﬁéiéféhéﬁdu There was actually no contact.

backyards,; between the people building this £ddd and the -

. people designing the road and the City's officlals: So

thits is not .sométhing that was done with malice, it was’

 not ¥om&thing that was done with an intent to harm these

people: ‘Specifically section 20 of that sare s&ction,

‘okay, this was a group of peoplé acting together, they had

progress meetings, they wW&ré all there together. The
City's inqpéctéﬁﬁ Alan Cockrell, W§3f3§@¥§dit€d=aé-beiﬁ§
one of the peoplé Who héigﬁﬁ:develgp;this,xoéd.éﬁd-layéd
it 6ut. He was also at the meeting and I believe T turned
in the minutes for that, He was also at the meeting where
they discussed the fact that thére was a 15 Foob easement

‘back in, I -guess, September of 2014. And he was there
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“that it waé well beyond the bounds of 15 feet. He was
working together with tie other Defendants, with other

City employess. The Gity had a guy theré and the City had
i, should have protected'theseApébpléﬂéiprbperfym And so

Awent off theuregervatronw Thatls fiot what happened here:..

with bullet points, & lot of these T had to apsolutely
:ggess as o where opp051ng Counhsel was g01ng ?hererwere
a number ©of things that she introdiuced today that wezre Aot

‘on here, .such as a; on those bullet. peints such ag & toad

and, those issues. I walkéd if today and I was handed @
" boek at the .start 6f the motlon, f have obvieusly not had
' time to review this. I afm q01ng to ask the Couft fer

leave to, review this and write a memo that is responsive

when this road was under sénstruction and could easily seg

a guy there that, should have seen it, should have stopped
it is not ‘the City hlred a contractor and the, contractor

They' knew -and. I am. goifig to ask for leave to supplement

the record afid I will say; .again, that I recéivied & motion

thﬁbugh;*yﬁu.kndﬁi?basi@algy the Collins and the Fosters

£6 Elaiﬁtiffﬁg to Defendants memo.
THE COURT: Okay, I will give you until Monday, the
8th, to get that te me.
MR. CHAMBERS: Thank you; Your Honor.
THE COURT: And I will let y'all know something.

.~ MS. LISOWSKI:  Thank you, Your Honox.
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THE COURT: Are there other motions in this case.

MR.. BdINEAu; Judge; can I say one thing In response?

THE COURT: Yes, sir. |

MR. BOTNEAU: The Plaintiffs had agreed ﬁﬁé@‘the
¢cause ofgactlon, the_ggisaneeQ put the Eosters ?;aim%f@ﬁ

destriiction of archeological structures was being

dismissed:

THE COURT: Yes.

MR. BOINEAU: For purposes of judicial economy, can

wWe agree that that is dlsmlssed as to all partles, all

pefendants in the case: othe@¥wise you are g01ng to get the
same motion, as you fmight iMaging; over and;bﬁér agairs
THE. COURT: Ok&y.

MR. BOINEAD: I wanted to. address that. - Thank you,

Your Henor:

THE COURT: -Téll n& yénf name Eirst.

MS. WOOTEN: .Amy Wooten, Your Honor.

THE COURTY .Ahd ¥9n.have.§im0£i°ﬁ fgrfsﬂmmaiy
judghent anwéil?

M. WOOTEN: Yes, Your Honor, I do:

THE COURT: Weston afid Saipson?

MS. WOOTEN: Yés, Your Henor, I represént. dll of the

feston and Sampson Corporate entitdies thHat are named in

this ¢ase.

THE GOURT: Okay. ALL right. I don't want to hamper
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 menorandum of law back in October of this year:

 than teplowing that ground. Your Honor, I want to .start

to be relévant specifically to my clients in this

“and. Weston éﬁdisémﬁsoanMky Incorporated. your Honor, the

65

your argument. inh éﬁy'way_but we‘aye'very:béﬁinaiéh time.
MS. WOOTEN: I will try to be as éxpediticusly as
possible. T did submit a brief ifi suppert of my metion,

that was submitted back in Octobér. We did submit a

THE GOURT: This very big book.

MS. WOOTEN: And that is very proud werk, Your HONOE,
and that appears to be it, yes: In ‘the inie@esﬁ SF ‘time
to expeditate somé‘éf'thé_arggmenﬁgﬁ_¥burzﬂéﬁ@ﬁf I Wd@l@_
Like to ihbdfpbﬁatébe”teferenﬁe%tﬁé\aﬁgﬁﬁEﬁtS that would-

be applicable to my clients that Ms. Lisowski made rathe®
by giving you a couple 6f additional facts that I believe

particular case. And before jumping too far dnto that, I
think it is important and ohe of our primary arguments on
summary judgment ‘that you will hear today that I believe:
is importéﬁtftbnbleaﬁinG'uP*thié case before trial, as Vs
Lissowski said, ig that the Plaintiffs have named Q;ngber
of Cotporate entities, a number ©f Corporate Weston and
Sanpson entities in this suit. They have Weston and
sampson; Incorporated; Weston and Sampson Engineers,

Tncorporated; Weston and Sampson $ervices, Inée¥porated;

evidéncs inh the case, the actual &Shpeteént evidence that
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is before Your Honor on Buriiazy judgment does fiot sUpport
‘a claim fOIManythihq agaihét‘aﬁy'WESten‘an& Sampson. éntity

other than p0551bly Weston and Sampson. Englneers,

Tncorporated. That is the only entity that was 1nvolved
in this project ifi terms of Weston and Sampson entitys

Thgsgther‘GéipéfafeEEQtities did not. have a contract with
the City, did ngtfpe:f@rﬁtanyvengiﬁéeriﬁg:§ervige§ on thé

préject; did mot receive any comperisation in connection.

With‘this projeet. Im support of thig.gigimi Ypu@fﬂéﬁﬁﬁ;'

wé: have submltted Wwith your sumimary Judgment prief an

:aff1dav1t from MicHael Sc1plone, Mr. Scipisiie ig“ghgng@.

:@ﬁdDéféﬁdéﬁtq WE§t§n and Sampsoh, Iﬁé@lp@ﬁ?ﬁ@d@ And. he

has, set forth im his affidavit the facks that T havé just

_Set{fggth for you:ﬁégardihg“thg ig@k&bf involvenment on the

park of”WéétOﬁxdnd,éampSan,Igﬁorpéfatea'ih.this case:

ﬁ@ip@ﬁﬁé“&:?fﬁLdﬁvit:is an éXﬁibi?iLQA#Q the b@leﬁn Your
HEHoL . In addltlon to Mr SéiﬁiaﬁeJSraffidavity ﬁﬁﬁdﬁﬁﬁd

in diiscovery wezre ceples of - the invoices that were

SQbmittedhby Wééﬁﬁh‘ﬁndWSﬁmgﬁon Engineers, Iﬁ@«;*iOiMﬁe

- Joey Jacé, ke is the Gity engineer f6¢ the City of -

Columbia pursuant to the contraét that Weston and Sampson
Engimeers had with the City fok this particular project.

A-cpgy:of that, a copy oOf oné€ of the invoices, there were

a number, you might imagine, was supplied as exhibit 12 %o
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‘that it says to make the check payable to Weston and

ahy way involved. The contract between the City and
. Westen .and Sampson Enginééts, Thc., may be the source oOf
- confusion .for the Plaintiffs in that its a little informal
. does not have the full cofporate name on the first page

A copy of the Cohtract is exhibit 7 6 My memorandum.

the conbract binding Weston and Sampsen Engineers,

where he %6rks, 1s Weston and Sampson Enginects;

the: memorandum. - And it i% ¢lear in looking at the invoice:

sampson Engineers, Incoitporated. The invoice doeés not
request or seek payment oh behalf of any other Weston and
Sampson Gorporaté éntitiesg,vA@d‘Eh@£e haVe~bééﬁ no
documents Afi Ehé;cééé'bf 1o testimeny te. Support that

Weston &nd Saripson, Incs Services, of CMR; againy were In

in its £éxt. It says the contract. bétweeh the eity of

Columbia and Weston and Sampsén Consultant Engineer, i@t
and 1 believe that may be. the source of their confusion:
However, the signature page fof thé contract shows that

fneorporated to an agreénent with the €ity was executed By
Gonnelly's signatute appéars on page nine of the centract
just Unded the signature of the City Manager. Mrs
cennelly; if one did a search on hig 1icerisure, which is
publicly available through thé Board of Englneers and. Land

Surveyors, shows that Mr. cénnelly's place of business,
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Incotporated. Serviees, CMR and just Weston and Sampsen,

‘Tngorporated are in no way ddentified of affiliated with

M¥. Coniielly« The only individdal ifi this case affiliated
with ‘Weston and Saﬁpson‘that has beer déposed 1s Gene |
pierce; You heard counsel, Plaintiff's Counsel make
reference téfM?»'Piercé off the: City's motion and I W1l
clarify some inaceuracies related to his testfﬁéﬁy:wnén.wé
get tovthésé'éfgﬁméﬁta; -Bﬁt\Mrf?Piercéeié-;ﬁetgﬁiy“.
individual from Weston and Sampsofi wWho has: been deposed: in.
this case, There is no téstimeny to suppqr§~anythiﬁ@'
other than Ehéffaét'that MY . ﬁierceT whofwaé;inﬁolVéd:in
the: project, was employed by and worked for‘Weston and
Sampson Englneers, TnCOrporated& .Wéétonwand Szamps-'onw
Englneers, Incorporated has malntalned in its written

discovery responses that it was the entlty involved in the

-pro]ect and that Tt éontractedAwiﬁh;thefCityn 'NOne 6f the

other Weston and. Sampson entltles have faken, that in,ﬁact

denled that ‘and none of these entities have been deposed

- :and there is therefore no,GOﬁﬁraaiétoﬁy-tSStim@ny't@ that

effect: When the Plaiﬁtifra'wéreudeposed.in»this case and

I believe, when the Plalntlffs were deposedgln thlS casey
Your Honor, .fAone &f then knew who Weston wand Sampson were
at all, they didn't know which €orporate eitity might have
been involved, they didn't know which @ngineeré.miqht have

been involved. They only sort of knew that maybe Weston
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and Sampson was dinvelved generally because their atterneys

'tglg,;hem §Qﬁ So there 1§ no evidence that the Plalntlffs

Have supplied, in their testifony; to support orf warrant

keeping in this case through trial the Weston and Sampson

entities at all, in that regard: And the City folks that

‘have been dgposed; M Cockrell and Mp. Sheu, their

testifiony doss not contradict of dispute that the contract
Betiween the @@gy gpa,weggan,aﬁd sanipson. was with, Weston
and Sampson Engineers, Incorporated: it %S~notAeﬁ6ﬁghwét
this stage in the litigation for the Plaintiffs to come

forth and p@iﬁg’t@”ﬁhe,fipsi»page of the &ontract or ‘the

' fagt that the Weston and Sampson sntities might share: a
iwebsite,hag;anyﬁﬁing;mo&éfﬁhan;a scintilla of eviderice to
bkeep'these cheﬁVC6ﬁ§@iaﬁe;enpiﬁieeﬂatziasuenih,thia ¢case;

Based oh the fact that there.is no eviderce, WE'hévé_mOYe&_

quporate en;i@iea @tﬁervthan»WéBth*ahd“SamPSQQ
Engineers; Ine. And let mé ¢larify, we are moving £o%

summary judgment on othet grounds for that entity of .

tegurseg'but.ﬁ6t>6ﬁvthe-gfeund that they had 1o

;1nvolvement and for those neasohé,*YbUh,ﬂdﬁb;,;WQ would

material ﬁae@'to:jusxifyikééping in Weston and Safipson,

Incorporated; WeStoH and Sampson Services, Inesrporated;

and Weston and :Sampson, GMR; Incorporated. And how may be
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4 good time for me to let Mr. Chambers address that issue.

THE GOURT: All right, M&. Chambers, any evidence
that any of these othér Weston &nd Sampson .entities is
involved in this matter at all..

MR. CHAMBERS: I think she presented it in the sense

that they &6t ohe in the same. I never saw ary evidenee

thEt Weston and Sampson, CMR, T Weston dnd Sampson.

services were a part of this. T ‘saw eonflicking evidence.

on Gene: Pierce's. 6ffice 15 listed as Weston and. Sampsohy

Incofpbrated. Likewise, whenever these people are

' ehte:':lng or sending emails, putting together femorandums,

their letterhead Jjust says Weston afid Sampson and it
doesn™t really seem to mattsr what subsidiary they aze
with. That beifg said, in looking up the engineetitig
ligcenses of the people involved, it SayS’WéSt@n5and-
sampsénfﬁngiﬁge§$g That is probably the biggest. piege of
evidence is to, who they actually work for along wiﬁh and
send chegkms te Weston and Sampson Eng iinf;???;lf»S::‘é. 50/ I ha&e
no issuewwithflEttihgfbﬁf?tﬁélgﬁtiti§§.92h§r:than-thé
Enginests . h

THE ‘COURT: Fabulous, That is taken care of.

M§. WOOTEN: Thank you, Your Hotor. The next issue
that we have raiséd in dur mémorandum ﬁogu§e§ on the
standard of care applicable in this particular case and

what eviderce has beén introduced in suppert of the
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it is an lengineering company that has been sued.

Obviously corporaticons c¢an only act thféﬂghftheir
-Qmpioyeﬁs,-oruexcuse(me»empléyées and. agents and
‘theﬁéfbﬁéftﬁe_ﬁhdemlying negligence; at issuerthattwe-would
be 1doking at to the extent it exists would be what did

Weston and Sampsen Engineers, Ihé@fpbrated'empleyééé do oF¥

SQPhrViSiQQ of Qgher:engiﬁéeﬁiﬁgf§§£Vi©$§Vthat~Wéfé
tprov1ded On ‘the project. this is ‘going to ﬁedﬁifé»éX@ext

'testlmony to establlsh what the standard of care isy was

standard. of care. For purposes of my clients, Your Honor;

fall to de. And in 6¥der o evaluate that partlcularly
if the igsues presented by Plaintiffs hére relate to a

negligence design; alleged failures with respect: to the

the staﬁaﬁﬁd.éf @areib;gqphed,and‘nétvéﬁlyzwag‘ig
Breached, z@gﬁfﬁQQQim-bUt is there 4 causal conmectdion
petween the alleged breach and the resulting damage.

THE COURT: Pause rlght there:. Okay Dﬁﬁlt'cﬁﬁ;ingg
quite yet. |

(Whereupohy: ﬁh@x@bgrttsal187a roster for the

remaining civil eases for the aaya)

Ms, WOOTEN: = Your Honory I would -like to résufme With
thesprefes316ﬁal;negiiggﬁgg igsue real duiek. The
affidavit that we received this morning, I.actually didn't

make a Copyy it was provided to all pefense Counsel, T did -
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1 || snag a copy form Ms. Lisowski. Mr. Abbata was preséhted
2 ' L§te in thi?ﬂ@ase-aﬁ a possible standard of care éxpert,
3 when it was actually identd fied it. was 6hly: oh the. issue |
4 of stabilization of the damagé§aé§pértﬂ We, found ofit
5 | right aftér the déposition that he was going to inglude
6 || standarda of caré issues. Despite that late notice Mr.
7 || Abbata's deposition, was very therough. And Mr. Abbata
§ || was asked to confirm that he had given full, frank and
9 || fair -pri‘ni@n-'s as they existed at. that time, with the
10 || uhdérseanding that this case was going to trial and go
11 || forward. It was understanding of Counsel, Defense
12 || counsel, éh ‘the coticlusion of @h@@fé@p@gﬁtionﬁ with. the
R I § Excgpﬁigp,©£~ths-vgfy-fEWuqreés where he 5aid he had not
| 14 completed his work, that his opiniens were full and finals
15 Thé substanée of this affidavit would fall within the
:Iav,,ﬁéteQQ?Y%dfffﬁli and final at the time of his deposition.
17 || Soy Just; I know I incorperated Ms. Lisowski's arguments
18 || but T would renew my objection and specifically ask that
19 || this affidavit. But I d@‘waﬁtfﬁé‘féﬁué.bfiéfiy‘ﬁﬁ’Whj I
20 | believe the testimony that Mr. Abbata did give in his
21  déposition is not enough. to credte a genuine issue of
32 | material fact as to a breach of a standard of care as to
23 || my clients in this case. &nd just to expedité thei, there
24 | is a couple of things I will run through, specifically his

o 25 || testimony. Mr. Abbata testified in givifig his testimony

Page 317 of 583



2

10

1

12
13

14

15

16

17
18
19
20

21

23

24

25

73

propet ‘procedures on an engifigering standard of care.. M.

Abbata had been provided with written discovery,
having reviewed that Mr. Abbata was not able te clearly
and cogently say anywhere :in his transcript, to an

&lient, Weston and Sampson Efigineetrs, Incorporated

breached the standard of care, what that standard of care

'the -access: Work that would have resulted in thé acéess he

constructed W¢th;nﬁth§-ga§em§nt. What he was saylng ‘there:

. permits. and whether the work is dome within 15 feet, 12

testimony., It has occurred to me. it might. be helpful. to

that he didn't think it was cléar if the engineer followed

deposition transcripts, documents related to the préject

itself. Despite having raviewed that or purperting to
enginesting degree of professional certainty, that my

was, -whéther it was breached: And he said on the record
that, we, will focus on the permit, heé sdid with respect to
the permits; he agreed with mé, Your Honor, that there was

'ﬁdﬁpermit that could?héVégbééﬁ:EQQQiF@d‘in connection with

i%, there is no causal connection between pulling the

feet or 20 feet. The pérmits deal with that, tHé:ﬁEfmitS
deal ‘with issués like, wheére you are geing to: have side
casts, ¢ertain materials and land disturbance.. :Né4cau§ai
connéction between the damages complained here and getting

or not getting permits. That's thedr own expert's

compartmentalize the standazd of care -issues Just to
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1 || streamiine. So, the issues that we ate focusing on with
2 || respect to standard of care froh tlhSir prospective is

3 || permits, design, GO technlcal sEudies and supervision. So
4 || T will take them each and 8&& if that might help simplify
5 ’tgigg§3 With respects té the permits we just covered, the
6 || tesktimony regardihgng;4Abbata;pn that, there is ho causal
7 || connection bétWéeﬁ_géttiug a permit and not getting a

g || permit and they complained, of damagé. ’WéféiEQ’hﬁﬁéVﬁhe
9. "tggpimggy:pf Mz s @Qpaﬁa.ﬁhatzWééftékéﬁﬁWﬁilﬁ-Dﬁfﬁﬁ§§

LQ'g @pg@§e;'wa3upréséhﬁ Wﬁéfééﬁé;éﬁsggﬁially»goncéded,hé ig
1l || mot an'expeftuéﬁipéxmits; Tn addition, so-=

12  THE CQURT: ,igﬁﬁhggg an excerpt. of th§i iﬁ;yQHIﬂm?m@ﬂ
13 || 1 canft find it. |

i4 5. WOOTEN: Mr. ABbata's deposition was taken .on, so
15 || the summary judgment motion memarandpm'werelsubmitﬁéd

16 priéﬁgébsthéziaéﬁﬂﬂ

17 ||  THE COURT: Okay.

18 | MS. WOOTEN: ==1 ¢§n~p£§vidé 5 copy of his

18 || transcript, Your Homor.

20 | THE (GOURT: T §ust wanted to make sure I wasn't

21 || missing something. Go ahead.

22 || ©  MS. WOOTEN: He was deposed on Decémber 13th in the
23 || case. |

24 | NiR. CHAMBERS: Youf Hofior, I request the ability to

25 acquire copies of her éxpetts as well.
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trafiseript, ‘Your Honor.

f£ines Now, on thé issue of design, Mr. Abbata ceuld not
iggy and. concééded, that in looking at the actigl. ameridment
o The Cofitract; between the City and Weston and Sampson

Engineers, Tnc: there is no additiod to Weston and

contract améndmént; and;ﬁhgreli§«nouevidéﬁCé in ‘the case

to show that the cgnﬁrgg%{wg§'evem aménded to include

‘that. And as‘iqu‘Hgngt noted edtlier, with respect to
iuantigipgtory~i§sue§,;youzééﬁfﬁ féiy'angfpreppsairthat'waﬁ

presented, you have to 166k at how the contract actually

ﬁispatgh@§;yithvthe issue. of design. On the matter of .

.75

‘MS. WOOTEN: Well, I would just supply the whole

THE COURT: Ju§t~qive_mést6ﬁdeﬁsedftrans@rip; and
fhat is fine, the entire thing.

M§. WOOTEN: = Yes, Your Hosor, that; will be perfectly

Samp§ans'chtract for dééigﬁ,W§fk in relation to the

access. °Th& actual contract between my cliént and the
city i& éxeécuted in 2012: Access work wash't a ‘topic

was executed. So 1f it was going to exist as an

obligation anyWhéere to désign the access, if tliése are 4

amended. Mr. Abbatd can see that, there is no -dddition to
that contFact that would require Weston and Sampson

Engineérs; Inc: to design the acgess. So I think that's

letter, mot a GO technidal study was required, Mr. Abbata
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¢an see that he didn't know if that was part of my

‘glient's scope @f’weﬁk«@% ﬁdt»énd'that'thqt!would‘bé

important to his opinions as to whether there was a

standard of care vidélation. Finally, on the issué of

supervision, Mr. Abbatad cannot testify whéther there was
standard of care viglation for Weston and Sampson

Enginsers to perform its supervisofy duties at other sites

on the project at the same tiré that work was going on on

‘the aceess. So to put in, this project is huge, it covers

a substantial paftién»qﬁ~ﬁhea@;;Y'@ﬁfebiumbia,andsa§~Msg
Lisowski, pointed out, areas on ihto the Midlands: My

&lients contractual obligations wWith respect to

supngisign.ranztofthé#Wﬁblé prbﬁéﬁﬁg ‘fgg'gddition or

change ordeér that 'was added to the contract, related to

exténdiy. the preject does have some supervision attached

" to it: Bub that is extending iy client's obligatioms for

SDPEiViSiQQ'E@'tﬁe'projéctAaé a, whiole: There has been. ho
testimony, no docuﬁéﬁté1 ns éevidence in this ‘case to
supritiﬁhatLWéStﬁﬁ.éﬁd_SamESQn_Ehgine§§§r Ine. had a
superViéérY'Sbliﬁﬁﬁidh,tﬁ'bg'ﬁéﬁgbing thefWéﬁk-dﬁﬁé‘én

Céétlé@R@aﬁJWﬁiQh‘inY took .about a day te acecomplish, -as

much, as it was allowed to be accomplished. And there is

testimony #n the case from Geig Pierce that, and this is

where I want t6 make @& glarification, Counsel s&id 'that.

Mr. Piercé, said, "we knew we were exceeding thHe
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aétual alleged connection bétween that failuré and the

 Now;, I heard Mr, Chambers make reference to the deposi

casémént.” That is not aceuraté and it is gertainly out.

"6f context. What Mr. Pierce said in his ‘testimony was

applied in connection with, that it is found, exhibit 16;

is that everybody involved in the prejegt was aware of the

Bcope of ‘the easement, ‘that it, was 15 feet ‘Mr._PiéfCE

gSaid that he was not sut theref@¢ the time the wWork on the
gaccess.wasTbéiﬁﬁiﬁerf%rmed.an&AWhenwhé arrived

ﬁcenstructlon o the access had ¢eased., Mp, EGockrell, whé

was the City 1nspector, was" present and obviously has seén

that @iywhichﬁtheﬁPlawntlﬁﬁs ngpLeknedwamd:thereere was

‘aware of their complaints: So with respect to the

fsupervisbry5é3§é¢t7 ﬁhe;r‘ewn_expé%tihaﬁ not been able to

offét t&stimony to & professional degree of engineering

,certalnty ‘that Weston afid Sampson Englneers, Iné. haﬁ‘gp,,

~obllgatlon to be present on Castle Road whlle the: work was

- being done as @pposed tio preformlng thelr superv1sory

obllgatlons 5t other’ locatdons Of the pr@jeCththh were

siﬁultahéguslyibeingnw@rkedébn.br that there is séme

damages complained of here. So I believe that really
 dispatches éfﬂ%hé prbfes§igna1;@eqligéﬁCé claims, Your
%}Honor, that are pendlng agalnst Weston and ‘Sampsen

.Eng&héemgr So just no expert ‘téstimony to support that

of Mrn Parnell .and he made a.qument~that'Mf.iBarneii gaid
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" ‘that they had an obligatisn to get a land permit. Mz.

think what is important te fogus on in looking 4t Mr.

Parnell's transeript, Your Honor, i's what Mf. Parnell says

"néqligéﬁceﬂ Mrg Parnell testified that, just llke Mr
rlAbbata, there is no: permlt thHat could have been: gotten

. £hat would haveé lead the;work to ‘be done OT resulted in

PHEre 1% just ho connectlon, that s not what those permltsvv i
aré for, that 4s not what. they are golng to dlrect OF ;
_fhayﬁng:anything;%ékﬁ6<WAﬁﬁe‘<Aﬂdﬁ$QPI~Ehlnk*thQSe ate
dispositive on that issues I want to move om, in the
ififerest afftfmey to'thé‘idsueuas to whether or’ not my
cllent 's owe duty ke the Plalntlffs in. this case: M.
Chambers properly noted -that & legal duty can: be created
by st”tute, common law of c¢ontract, those aré your forces:
It is undisputed in this case @ contract between Weston f

parnell®s dep081tlon transcrlpts 1s not part of the

record: T understand Counsel has asked, to Supplement T

related to causation; that just lﬂkefMﬁe,Abbata’s

testlmony, defeats thelr clalms here on profes31onal

thE'Mb%k'béiﬁgzdﬁné‘w% the scope of the easements

andeampsonAand%the»ngy is very cleat that there are no .
intendsd or incentive beneficia#ies t6 ‘this ‘contract. e
15 expressly stated that the only parties to benefit f£rom
‘this contract are the: actual partles to the contract the -

€ity and @y «client. *Tha;Plaintiﬁﬁ8fdo.notwhavekanyxrthﬁ
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‘an&.or*standing“to putrsue éﬁ?‘ﬁﬁl@ged_breaoh of contract

'agalnst my cllent OF" anythlng related to the &éntract.

And I think it bears mentlonlng that the one party that.

would have a rlght to ralse a breach of contract argument

thlS case, ‘the Clty has not ‘done so . Now, w1th respect

‘o statute, Your~Honor, T am not aware of any statutes
that tHe Plalntlffs have come: forward iy thlS case and

'sald Weston and Sampson Englneers, Incs had a. statutory

“fwmrgatlon and falled to meet that. obllgatlon :Whatythey

sald is that there are these varlous permlts out there,
that. about causatlon issues. Those permlts do: not say arn

englneer is obllgated to go gut and get this permlt What

lfthose permlts say’ is the property owner, the person d01ng

:;phe-work.~ Now, - that s dlStlnCt, the letter, not the

t‘glve the Clty an argumenﬁ agalnst Weston to

get. pérm1ts And I would submlt that that drspatches ‘the

issue of whether on not my cllents owed a, duty- to the

Ms. ris@wsti¢;id;a.gggd;jdb_as,exprarnrﬁgfwhy

‘the public duty in this case so I worl'£ ¥etread that: I

think that issue is also dispositive ofi the negligence per

g6 ¢laim against my client. because We are talking about

'*Ehe_same statute, it is hot ahdﬁty’youvdonﬁtwneedfté get.

further down ‘the Ehain on that cause. We have arﬁeady

';aQQressed the lack,oiiEEQK;m§§§<@ause connécted. to the

permitting issues so I will move oh fEom there. With
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. respect ‘to the fulsance we would reineomporaté'éﬁgﬁménts

‘again ‘that Ms. Tisowski made; focus on=thdﬁm The final

ciaim.that T feel 1ike we really haven - addressed or

touched‘oh just yet in the oral argument through any party‘
is that 6f & ¢laim that my cllents Were: derellct in their

_englneerlng duties 4in superv151ng the wotk of an englneer

"1by{the,name=gf Meg@n;Moodym At the tlme of the prOJect

Msk‘MOOdy:was,an‘engineérfiﬁ”tfaiﬁ;ng@7 §h§Arszn®wAa

llcensed that 18 besa & ‘the pol tL Ms Moodyiﬁé%ﬂﬁbtﬁﬁﬁéﬁ

deposed iR the case, the Plalntlffs have net: taken a,

ate deposff

Von of Weston and Sampson Englneers, Ihé}

And really the only: person in the case who has offered any'

testimony'aboﬁtiMs,;Mﬁ@dY';S Gans_Blsrse .Ang uE. Plerce

has testffled that Ms. ﬁoody=was“onfmatﬁ%ify‘1ééyé“Wﬁ§H{

thé access work ‘was be;ng completed ThHere is @

'memorandum that Plaintiffs C@UDSS@% Igbeiievef supplled

g,earller to Your Honorfthat 138 from Mr. Horner and*it'is

»

also s1gned off BY Msi. Moo"y§ That is, the Ghé from

iNoyember»oﬁn&QLQ, That memorandum appears to be the.

argument that Ms. Moody 'was runfiihg nogus_andaunﬁgpermised

in reCOmmen‘ingﬁthat-thi§ 4ECEES bé - &

ed to the projedt.
That Novembeér
7th*memoﬁaﬁdﬁmuﬁéé identiffsdsand.l Qelleve»thaths

exhibit, should be exhibit 13 on ouf memorandum of law.

On that ‘memo it bears the name of the; Robert Horner who
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‘particular project and it pears Ms. Moody's name. Mr:

‘ Ilot adapt: @r 2 Ybﬁ know, CGndOne t he sgbject een

the¥éin. There has never been any suggedtion that Megan,

with ‘that. Thank -you, Your Honors

is the licensed ergineer. He was theé EOR for this

HOTREr has his initials on that doéeument along with Ms:
Moody's: There has mever been any testimony, nothing
other than conjecture in this case that Mr. Hormer was mot

aware of or did not sign that memorandum and that st

Moody came up with the idea to add the access herself. In
fact; the languageﬁoffﬁhét?mémﬁfaﬁdum makes 4t cleat that
the:séhtﬁéétﬁfgbréught,up ﬁhgineegffbr‘this»aééesS o be
addéd to the project and that what Weston and Sampson was
deing in that memorandum was memdbrializing a proposal
presented by the contractor for ‘the City's consideration
and approval. ?Beéau§931ﬁ bder‘tQﬂaméﬂq,thebcoﬁtraét
between the City and the contracter that process had to be

folléwed. There is nothing in there vo Suggest that fegan

doing that. There is just no credible evidence to suppert
that. I knew we arée pregsed for time so I will wrap up
THE GOURT: All right: .Yes, sir.
ViR, CHAMBERS: I think I can handle this in a couple
of minutes, Your Henot.

THE: A'C',O._U,R,'F_[‘ﬂ-; oXay .
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THE COURT: °Yés, sir..
was brought up earlief in this case is, is that you need

to have an affidavit to, before you bring a professional

negligence ¢laim agaimst an enginéer. What the Court

fbﬁnd:whgﬁ we heard this is théﬁ}it;is againsﬁ:an

individual, it is nmot agaifst an organization or an

engineering firm, €he statute doesn"t apply that. But we

did have an -affidavit, the affidavit was signed by Andy

Téllison, Bndy Tollison confirméed that it wasy in fack,

¥

ition. And, in that affidavit It

his affidavit at his depos:
did ‘state that thete was sufficient evidence to brifg a
cladn for profesicnal negligence.

THE COURT: One mement, yes ma'am.

MS. WOOTEN: Your Honow, I think we can dispateh with.

#his argument in Shoit oFdér.. The statute he is talking

about. is & predicate ‘to filing a lawsuit. We areé hot

‘talkifig about that, what I am talking about ig you need a

standard, 6f care opinfon, anm expert Who can testify at
trial. &nd that is not, fhats What!s not been addressed.
THE COURT: Okay. S8 fast forward essentiallyr
beyond that we are béysnd Filing the lawsuit ebviouslys
He is talking @bout testimony at trial, With some evidence

of a breéach of a, standard of care.
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1 -~ MR. CHAMBERS: We have two. And With what is come up
2 || here tddﬁy; I would like to~supplémbnt'thg record with

3 Sbme¢déPQ&itiQQ*E?Stém@nY‘ffom-thQSQUtWO€. They allege

4 that; they are taking siippets out of Mre?Abbatafs~

s | deposition testimony. Mr. Abbata was in deposition. for
6 || over eight hours. By the end of it he had: testified

7 theroﬁghiy oh a ﬁremendeus°number:0f thitigs. I had

§ || Iistefied to Him misspeak on sévéﬁai'thingg} towards ‘the

9 || end of it and then gome back dnd'theﬁ address those same.
10 things WheD §sked‘abouE it slightly different. So. ‘as far
11 as having an ekpéft Who can a@@:g@s-fhé professional.

12. | negligence, we do have it, I will supplemernt this with his
13 | deposition testimeny. A lot of \hat ‘we have here is .a
»7i4 A situggign,Whene,<you kriow; Hearst versus Sandy whichH i§
15 | 494 SE 847, talks apout how an engineer wihds up with a
16 | duty té & third party property ownér that they don't have
17 | é~é§hﬁf§¢t with. And the Court's afiswer to that is that
18 they do have a duty and that duty ¢omes into P"la}y-‘ when

19 . ﬁhéy‘@refthgggghreontrédt taking over the obligations of
2.0 another'parﬁy:ﬁh§t dbes‘have>a,d1p§gtvéutyu The: City has
21. || an absolute: duty due to those casements, t¢ the pr@perty
2.2 bWhers; there is px;vlty~there4 part of what Weston and
23 || sampson. was suppose te do wia contract was te prepare

24 || required easement. plats to the City, make sute théﬁ; you

25 know, that the City had a plat for obtaining &VeEry
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caséimént. that they needed. And the ¢ontract goes through

‘and it basically says the property, the project or

baslcélly that it is the engilneers. Jjob to aSSlSt in-

sbtaining such approvals and. permits .on behalf of the €ity

prior to commencement of congtruction of the project as

further provided in s&ction éighti And basically wWith

that it goes Inté diScussing easements, right Delow that:
sontzact where it says, see final designed page. That s
the contract between thé City and Weston and Sampson. It

@bggigtely;dééél they .gllege that, oh, there i& Somé: other

g@ntraéi~£héﬁ 5ays we don't have te do thati well; that

is not wWhat Michael Shew said, that is hot ‘what the Ciky
sgid: Michael Sheu said, no, Wésten and Sampson needed to
do these ‘things:. And Weston and Sampson says, ne. SO

what. we have got. is we have got two people pofnting

| Fifigers at each other. But the contract, I think; sorts

that sut, it makes it absolutely cléear to us that there is
sufficient ?Vid@ﬁgefthai.ﬁheyihadwadetY*CI basically they
had an gbligawien:theré, They took that obligation on.
from the City pursuant t¢ Hearst versus Sandy and that.
basic¢ally cteates the situation where théré is & nexus
between ‘the engineer and the propefty owner.

THE COURT: Yes, ma'am. |

M§. WOOTEN: Your Honoér, if I may address. There is
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not a»diépUténbf fact about, between the CitYVaﬂd‘WEStgn

frof what the contract requires. What we are saying is,

" the Plaintiffs have no standing to étgﬁe chat they are

.éwédﬁa,duﬁy under the contract. THe case law that is

referenced in ‘the ‘memoranduii that, I just received does not
 support the claiiis made. ~On page; I am not Sure, the-page

that talks about Hearst versus Sandy and the cases that

follow establishes, claims to establish, a duty of care,

‘for: & contractor to a property owner. The quoted cases,

builder, a duty of ¢dre for 4 conskruction company: My

client is &h énginesr, these cases 4o, hiot support a dusy
extending from the construction colipany's dufy, whatever
that may be; to the engimeer hére and I have not seén any,
case law to support. a duty owed to my Clients. THEK YU,
Your Homor. |

THE-COURI: 'Mr; Chambers.

MR. CHAMBERS: Sandy, lic¢énsed civil engineer

possessed the seal bearing words; California Registéred
Professional Engineer employéd in Sandy. This §eal was.
placed on the ‘plans. Thdngh:hexﬁestifiedrthétfhéldi@«ngt

persondlly stamp ‘the plans. It was fairly established by

the pleadings and depositions that William stamped the
plans and then submitted them to the financing company.

Although the plans contairied a Califernia seal the

Page 330 of 583




—
O

4

&
S

{

13
14
15
L@g?;@sntﬁéétéfls ¢lient to make éqre‘ghatlbasicélly‘tﬁéfﬁﬁsigg
17
18
19

20

22
23

24

86

‘finan¢ing company accepted the stamp. and granted the: lean.

‘Badically the Hearst's have no idea that he was ot .a

Iicehsed South Garolina enginger. That is the case where

it goes into and then it talks about this third party,

whether the, an engineex, Mr. Sandy5WQ$‘an engineer OTr

whether it be a cohitfattor or whether it be sémebody glse,,
There. aré two ways to bring them in. On& is the duty

. arising from the statute. The seé¢ond;, which is a duky

f£hat ariges from oneg's own velitiln in tdking on a duty

that another party owes 6 the person.. And so in

designing thi& house, as this California enginesr did; he

Awas taKinﬁ'tﬁat ddﬁyy a contractor does. not necessarlly

“heéad. thezenglneer to de51gn the house i1 South Car®llna

peiow & certain size. But by taking on that duty, what he

did was he took on a ddty that the contracter has £6 Ehe

was nét geing to have certain clausé in it. S0, what the -

| court bastcally says i's that, the record shows that

fiiiiliam Sandy assumed the contractural duty to draft and

design plans: and it 8186 showed that Sandy rewi&wed thé

plans prepared by Williaw for building codes compliance,
gérieral bearing capacity, the soils, setbacks for zoning
vequirements and legal standards £é% Sumter County for

foundatiens, Viewing the light in the evidence most

favorable to the Hearst we find a genuine issue of fact
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R4 whether he is subject to liability for any harm in

performing the services in conhection with the design Of

summary judgméfit or grant; reverse the ‘grant of summary

what we have is W&Ston and Sampson assumes: the dity via

 public. And the regulations specifically states, €he

construction iNSPEEto¥ to be there to stop sofething -OF

exist as to whether Floyd Sahdy owed, a duty to the Hearst |

the Hearst home. Accordingly, we reverse and grant

arising from an undertaking. At comnon law there Is no
duty te act but an act is voluntarily undertaken. The

dctor assumes a duty to Use, toO care: So, in this case

this cofitratt té chack for these permits, check for these
eadenénts, to determine whether thése things are in line.
Aﬁd’;bgt is how they are linked, through the éity'and'
through ‘the preperty road. And there is also 3ta£ﬁfbﬁ¥i
there isﬂalS6;§€éiﬁiQT¥ link tog:. Under Soﬁth.Céﬁ§iihaJ
Law 6f Régulatiens 49-301, itfplaces'thé'ﬁés§@ﬂ51bgli?¥ of

& 1icensed engineer and an enginééring firm to protect the

engineer shall hold paramount the safety, health afid
welfare of the public in the performance of His
professional duties. The engineer shall at all times

he. safe,

recognize his primary obligatién is to protect t
health; welfare;, or property and welfare of the public.

So by Failing to adhere to this easement, if you were the
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knowing,. as Gehé Pisrce said, that the easement was

‘exceeded. and everyone knéw 1t ~ There is @ Breach of duty

there .Aaifid there is a breach of: duty to,. you know,
basiﬁaliy th@fpublip=in the sense @fIPthectimq one,

......

PEQplé§ property. And oty Megan.MQQdYT that is very

 simple. She was at the mesting where théy discussed this

15 foot easement; September 1gth, item four talks about

the: 15 foot easement. She is listéd as being there and

‘Megarn Moody of Weston and Sampsoén. On 5anuary Sth' she i3

,w1nd1ng up a surveyor to &take sut the path A:n. thls, of
b

this prOJect -and. rather than staklng‘out ‘the easement shey
'she wrltes to the sirveyor, they need staklng between the
manhélés over the sewer centerline at 20 foot .offisets.

Weli, 20 Foot offset is, if the center is here, théy have

to stake 20 foot: thére and 20 foot there, that iz 40 feet

‘wide. 'They‘éhiy:hayéwl5 feet #n which they Eaﬁvwnnk<in{

| With heavy equipment rolling down the road; digging this

thing as fast as they allege that it happened, you are not
measuring fo ﬁh@§é:srakeé to keep this thing in e
easement with that. happéning. Tﬁaﬁ‘§ notwagway te. 'keep:
this thing éh\tfaék " And the Jbe'Eelmathtﬁe sUrveyor
:conﬁifmé this and he says the contractor needs this cover

lihe from manhole to manhole and then placed 20 foot

offset stakes every 100 feet. Do they need grades getting.
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1 it dotfié. and in the next two weeks stiould net be a_pﬁéblgﬁ.

2 i'sd'he.zgaiiy_k;nd of, he,réaliy:kind,of'nails dewh exattly

'3 || what they are doing there with that. They are fiof, she is

4 not: sending out'éh'émail*aaYingr hey, stake off this

5 easement;, this is the barxiers where jéu.ﬁé@d to keep

6 ‘tbeseg§EQplé'in, She is b§§ically;ﬁéviﬁg:;he guyy - the 15

7 : fooﬁ%éﬁéémeﬁt’gsvpgp-ﬁgg windoew. ThHe interesting thing on

8 V'thig.isz i&‘thgthegan Moody sends thisg email td Robért |
9 || Hormer who mever .says anything about it. And it sfhé‘uf_ld
10 have 'been an alarim ball, it would seem te bBe an alarm bell

i1 || if you aré staking out a 40 foot wide path om a 13 foot

12 easemént. Because they don't eveh‘have_thgzxiqht to go

13 éﬁéﬁdeVéIfhﬁrE&QQg pﬁtatheusﬁaké in the ground, it 1§ 7ot

14 || ‘their place. And fHat s the key that is missing here in
i5 || all of this, is they have ﬁng'fight;to be on this 15 foot
'iﬁ' wide path for certain specific things; not bui?aing & Toad

17 || but fﬁﬁamainﬁainiag § sewer line: ~And'whét tﬁey did was, -
18 || instead gf't@kinq;this i5 fsot wide ‘path, they made

19 | something as wide &s thig room. And wWhen théy are outside
50 | of that 15 foot #one of them have the right to be there

51 || doing sémétﬁiﬁg‘that,iﬁ‘@eéﬁructiVéa That's all.

22 | MS. WOOTEN: Just onme point on thak;, Your HOnoZ .

23 | There is lots of probleis with the argument wé'thﬁ_heand

24 régaydiﬂq-MeqanzMéédy, But I think it ¢afi be distilled

25 || down to two wefy simple things. We héard Counsel say
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earlier today &fd T don't think he woilld dispute this,
that everybody knew that the easeﬁéht‘ﬁas 15 feet. So
this 40 fogt hongense is & sidé'issuéa There has -nevek:
been ény'testiMOny, the-secend‘parf,bf thatmvthere-ﬁaé
never been any testimony, the partles were. unclear i1f the
easement was 15 feet and tHere has never beeén any.
testlmony from the contractors.to suggest that the
easement wag;staked;@;-gg feet. Thetre have been testimohy:
by MEg. p&eﬁﬁg_tﬁatatheveasemeﬁt«Was agtuaiiy-sﬁake@~5 long
‘Eiﬁéw Thaﬁidoégnﬂﬁ realliy matter: Whak you Have tg focus
o8n 1s thelr admission, their use of ev1dence 1n this case
o suppert that everybody knew pefore thé wWork was done,
that the easement was 15 fee_x.*l;»f S this emall is a 31de
issué, it,ié ﬁ.:eﬁiherfingi Your Honors, ’ﬁbank{you.

THE COURL: Okay. I assume that, Mr. Chambersy you
would like to supplémert that-aréumenfviﬂ.wﬁitiﬁg~@§ well.

MR. CHAMBERS: Y&s; XQgﬁ'Honera

THE COURT: Get that to mé by Monday:

MR. CHAMBERS: Yes, Your Honor:

THE GOURT:; And if Hécessary you and MS. Lisowski
willfhaye a‘brief*oppgrtﬁnitystg respond if necessary.
Okay. And I will let y'all know.

wx% END OF REQUESTED TRANSCRIPT OF RECORD *¥*
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CERTIFICATE OF REPORTER.

state of Sguth €arolina )

County of Newberry )

L, J@y E. Holston, Off1c1al ‘Court. Reporter for the
Elghth Jud1c1al Clrcult of the State of South Carollna, do

hereby certify that the foregoang Lﬁﬂa:truev:a@guﬁate_andi

ﬁﬁmplﬁtﬁ'tﬁéﬁscﬁiptvefﬁreébrd:di'th??@rgceediﬂdﬁ had and

evidence intFéduced in the trial of the captiorned cage,
relativé to appeal, in the County of Righland; Columbia,

South Carolima on the 3zd day of January; 2018,

Ipﬁ@ifhrther ¢ertify that T &am neither of kin,

o
Ol

'sel nor interest to any party hereto:.

July 19, 2018

“7#5"}iam,,,v‘
Joy E. Holston, Gourt REporrer

My Commission expifést May 2, 2026
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,judges, thmgs have o

NS

- Judge Newman took Up two motier

| that's the first block of thi

THE ’CG)O"RT I want to go ahiead and Fave a

semewhat; try to address any dispositive motions
prlor to the June 4th trial, is that correct and

address any motions in limine if there are any at

Judoment, as well as North American Pipeling

Management 's motien for summary judgrrent Are thiers

:any other, 1ssues'> '

MR: KENDAIL: Your Honor, 1if 1 may; Rhett |

- Kendall = and I'm jUSt gonna prov1de this; our

list = I represent Layne Inliner. And you had
asked s if T'd list; we tried to conselidate a list

for you 50 you'll bé preparéd wheré, because what.

has happened. in this case is that we had a hearing.

We've had two other Judges who we thought were trial

ged -
THE‘. COURT: T'd prefer Af they'd try the

case: , . o
“MR. KENDALL: -——=for' usy wh@ were tr:Lal

| Judges, kut wé thought we were assigned to us. But

s and ‘that have n@t

been, f@r which he has fiot issued rulmgs and we, 50

ngs we put there,
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Westor & Sampson's motdens and.the City of -
Columbia's motiens. There ——
THE COURT: Sumvary judgment motions?
MR. KENDALL: Yes, Your Honor. There

 were; in the last hearing we had with Judge Lee
there were a couple: of dispositive type motiens: that

were argued and have also, net been ruled' or, One

plaintiff's motion for sumar

trespass, and against 59(e) metlons for

reconsideration for priot order, That ¢ne actually

‘wasn't argued, that was just filed, so she has not

heard from us but that's an openh motion. That had.

;'togdo‘with'findings»of privilege or non-privilege;

if you will on an expert“s file’sé it's not really

dispesitive, but it's an open issues..

And.then, Your H@n@r, you correctly llsted.

that there ake two summary judgment motiors opeh or

‘pending for today that have not been heard and.

they're ripe for yearning. And we went ahead and

listed for you the motions .in limine that were
- filed; and some have been talked about. Rulings may

have been suggested; but given the nature of the

motiens; in limine, I don't think that there's any
‘binding, binding decisions or rulings from the eourt
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can say yes, ho, or —

wants to takeé those up today either in fact or sort
of In & préview format we'll be glad to entertain
that. So I hope that's helpfil, Your Honor.
- THE: COURT: Very helpful ,
MR. KENDALL: I'm $orry, we just threw
this together this morning for Your Honet.
MR. TODD: Your Horior; Mority' Todd T

- represent Layne Inliner on the motien feor

intervention by FCCIL; which is NatlonalPlpellne

insurance ¢oiipany, and Judge Newman granted thé

notien for-intetveition. And basically the moticn

of intervention was to, they wanted to. intérvene so

they could subtnlt spec1al mterrogatory verdict, it

“had te. do with insurarice ¢overage.

THE COURT: All right. -
| MR. TODD: So what we would request; of -
course, if Layne s motion for swmnary Jjudgment is:
granted; then my request is moot But what is if

it's ot granted we would jUSt ask for FCCI to say

THE COURT: WhG represents FOCT2

MR. TCDD: Well, the lawyer®s not here so

i£'11 be ‘something to take up at a later date. He

wrote, he sent an email —
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MR. KENDALL; He's in trial, Your Honor,

THE COURT: Okay.

MR. TODD: Yeah.

MR. DUDLEY: Your Honor, .I'm Todd Dudley,
I'm the personal attorney for North American |

Pipeline, the same thing as Mr. Todds That's; I '

Just, what he said. |
~ THE COURT: And how dogs — FGCI, is that?
~MR. DUDLEY: Yes, si¥, that's the

~ insurance conpany. That's my client's insurance

 conpany for which Layne Iriliner is an additional

THE COURT: How does it affect your
client? | | | "

. MR. DUDLEY: Because then I:'.m' in the same
boat. The ides they want to ask Special
interrogatories and we just said, great, tell us
what they are; and. Judge Newman granted their motion

to intervens, to have the speeial interrogatories,

~we're just waiting for them. We've asked them in

court to tell us what they are, we promptly made

- agreement;, so we're, just asking them to actually
‘provide: that to us now so we can knock it out
befere,
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argued?

‘ February or laté January».-f

i

THE COURT: Ckay. Haven't heard from

MR. DUDLEY No, $it.
THE: COURT: All right, anything else?
MR. KENDALL: That's it by way of status
of what we're here to do today, Your I-Ionor

THE; COURT: And these motions, these
outstandmg motions; how long have they been
pending? 4 L | |

' THE COURT: ~Yeah.
MR. KENDALL: -I believe that first set was
argued. in January and with Judge lLee and, or Judge

- Newman was 1in January:

THE COURT: S0 —
MR. KENDALL: That was in January. And

| the ories with Judgé Lee I believe were .in early

It's been several months

in, ariy event.. I'm. §orry I don t have. those dates..

THE COURT: That's all right. Well,

obviously what's, pricr schedule is somewhat of a -~

-~ all right, let me lock at this. Well, let's go

forward then en the metions that we have in front of

us today. I'll lock over the motions in limine. It
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matters not. to me — we can proceed. I would like,

let me ask the plaintiff. Can somebody give a
depiction in some: form as to what happ.e,,ne,d,a

MR. HODGE: I'm happy to do it. In 1y
metion, Your Honor, I'f happy to give y@u the
background | S

THE! COURT> T've read it, but it doesn t
make a lot of sense to me. TWhere is thls property
at and — | o

MR. HODGE: Your Honor, I'm John Hodge for

the plaintiffs. I'm happy to give you an expose,

and T think the defendants ——
. THE COURT: Sovebody got a. diagram?
MR, DUDLEY: I Have plctures
THE GOURT: And I"11 do any kind. of
schematic. N |
MR. DUDLEY: Schematic and an aerial. 2And
if you don't mind I'll tell you what they are so
that you e N
THE CQURT:  Sures
- MR.DUDLEY: This is just a plat. Tt
shows: the lot lines that we're desling with with the
structures. Twe of those four have structures on
them.
THE COURT: Wait a minute now. Okay.
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 That's the river.
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MR. HODGE: .And here's an aerial of that
same area. | _
| THE COURT: And which side of the —
MR. DUDLEY: This. is on the west side -of

 the Broad River: If you walk down —=

THE' COURT: The left side. |
MR, DUDLEY: If you were to walk down; the.

river walk, abeut the time you get to the place

where the: big power lires pass and you locked across.

the ‘water, at that point you. would see this:

THE COURT: Okay. And ———
MR. DUDLEY: And here's a more cleseup

view that. gives'you an idea of the specific area
5 | witiere the dllegations of the digging and the

| historic abutments were located.

THE COURT: -And what happeried to the

MR. HODEE: Your Honor, I'm happy to give
a factual overview. |
. THECOURT: All right, please go ahead.
MR. HODGE: We represent four home owners
that have property oh the Broad River. There are

actually three homes and one vagant lot. Back in
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the Fall of 2014 the City of Colutbia as part of a

‘sewer rehabiilaitatio‘r‘i projéct éndaged. the

defendants — this was the City — for the purposes:

of rehabilitating a sewer line, and there was: a

15-foot wide easement, there for maintenance of the
sewer: line. Unbeknounst to our clients ==
| THE GOURT: This ~—
MR. HODGE: -—they Stérted planning in
Septenmber to build this road. And there were —-
THE COURT: Wait, hold ch. This

depictien, the dotted line agparently is the sewer?

MR. HODGE: Wecan Supply you with a
nurber of ‘pictures as well as some plats and other
diagrams so.. | ’

| © THE COURT: Is that the sewer line?

MR. HODGE: This is the sewer line, this
dotted line right here, |

THE COURT: ALl right.

MR, HODGE: And we represent Foster,

) | Brinkman, Coleman; and then, let's seg, there's...

THE COURT: Ckay. That's —

MR. HODGE: Another ore up here; Collins;

s@, yes, Your Honor:
THE COURT:  Ckay:-
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 thing you kriow that. there's vehicles in the backyard.

around. SO they were planning these monthly and

they Ve dlscussed bu:leJ_ng a road usmg rock,

- rerfioving rock from the sitée and that 8ort of th_mg,

nevéer notified ¢ukr clierits of an ing. Low and

“behold, in early February the cortracters come

 through and there was the engineering that was

supposed to be planning this. There were the

' contractor; subcontractor which is basically NARM

and North American Pipeline,

. | contracter/subcentractor, and there was the City

- project and had their nuterous big, thick contracts |
- and bid docurents ahd that sort: of thing, Well,

they came in. early February and basically bulldezed

the read right throtgh. our pecple's backyards

THE COURT: And how could your: property

. owners Slt still while that happened”

MR:. HODGE: Well, they didn't know it was
gonna happen. - They woke up one morning. They hear
seffe noise. Théy thought: they were putting an SCEG

eaSeent down the way down thé piver. The néxt

and thiere are people, and there's —
THE: COURT: Why didn't. they do anythlng to

| try to halt it at that point?

MR. HODGE: Well, they did 'e\?éntual‘ly, but
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it took a couple of days to figure out what was
 going ori. At first they thought that they were just

cléaring the séwer €aseént, but what wé had was

basically in places a 55, 50-foct wide spot of

te. 20 foot sheer cliff on one side. There is —

| CTHE: COURT:  How wide is, how wide is that
:sejwe.zé. casement? | _ |
o MR. HODGE: This easement is 15 feet,
7-aid-a-half feet éither side of the center liné of
oles, So it's been pretty much admitted,
and T think we've get a Suiiary judgment motion
vefore Judge Iee on tregpass, they admitted that

everybody knew they went outside the easement. So,

that's part of it. In doing so0, creating these
Cliffs they have affected the stability of the
property in two of eur client's homes. In addition
to that, two of the oldest standing structures in
the midlands that date biek to the time when George

Washington was presidenit were destroyed. There were |

two bridgs abutments that were identified, one on
Doctor Coleman's property and ohe on Mr. Brinkman's
property.

THE: COURT: Did Coleman and Brinkman know
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MR, HODGE: Say acain, Your HoRor?
sort of Historical? | | |
MR. HODGE: Oh, they — our clients did.

Our ¢lients did. In fact, Mr. Brinkman is in

addition to being a corputer engineer Is also quite

an archeologist in his spare time and has been

~ recognized as such; and he had. first -identified this

and contacted the Seuth Carelina Institute of
ology and they basically valighted what these

structiires were. ANd so most stitictires were

sitside the casement arid in one case that. after
Brinkman's :abutment. was already destroyed and that

‘was actually, the material was thrown down into a

- jurisdictional wetland, ‘they were, — and by the

way, _we", i thlnk it"s been, pretty well ’established

C®lerran comes: dﬁwn to thls deputy He yells at

these guys, "this is a histowic structure, don't
touch: it," and he comes back up to his house and he:.
" comes back and. they destroyed his abutment as well
 And eventually our ran up. —- ’

“THE COURT: Ran over these people.’
MR, HODGE: Excuse me?
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- locks: llke a plle of large rocks; and un

for the Clty, is ohe of those ’plles of large rocks

il
@ @ ~J (o

f’p"lace*, and. T think

f ]ust rdn over these people° ,

MR, HODGE: Absclutely. They had big

' earth moving equlpment and they were knocking down

. the rocks. It was a standihg about a 14 to 18-foot.

high structure and. they basically knocked it down.
And the remains, we've got. good imagery showing the

| remalns of ‘theee 'a"butments basieally at.‘this point

Fortunately

went to a jurisdictional wetland and the Corp of

| Engineers has gotten involved because there were no

| permits for this as well.

Soy by the time'they get down to Mr.

| Foster's property he pretty much stops and there .
were calls to the City from some of our clients as

well as some nelghbors, and at that 1nt the Clty .

ensted. $o those are the general facts of what. took
that I've trled I've tried to

thls And, of course, the d,efendantzs may have a

| little different spin er interpretation, but that's
' | basically what occurred.

THE; COURT The City and thelr contractors
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THE COURT: ALl right. And T haven £
fgctlon halted9
MR. HODGE# Yes, Your Henor. The

heard — that const

- construction's been stopped and basically until

recently in light of that, the area that was

 affected there's been slumping, there's been

" erosien. Our clients basically let the,;-grasss and;
let: the weeds: grow trying te stabilize the site as
best they could.

T know that: the Clty has expressed

““ﬁs;roadﬂls;acoe§§~—f‘

MR, HODGE: - Tt ls a-road. Now they may

dlspute 1t ‘s a.roady
THE...URT What 's the road for7

| ‘MR. HODGE:: ———hut the documents that they
have start |

| v6ad; and the easemient that ex1st~afwas for

1ng if, September talk abaut bulldlng a

ng a

| road. Tt is ——

THE COURT: Tihat is the function of the

R H@llE “Your Honor, it's a dirt road:
THE COURT: It's a road A |
MR. DUDLEY: Why did they build the road?
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MR: HODGE: Well, Your Horior, the Layne

- Inliner apparently has some equipment that they

needed. to employ into the manholés to basically put

" in, some rubber .1ihing in the sewer pipes; and $0,

ostensively, that the nature,; the purpose for' the

road, was to dégloy*' these vehicles that would perform

this work:,
THE COURT: Okay.

MR. HODGEY Well, there was certainly

permanent access for the, they wanted perman rient
dccess in the future. 8o what ‘their documents say
is that the road was built not eonly for this

project; lbut for work in the future, and certainly

the nature of the land disturbance is permanent with
the cliffs and the road. And you heard argument to.

restoré thiis property to its former condition at

THE COURT? Okay. ALl right, it'd give e

a little background. ‘
MR. HAMLET: Your Honor, I'm Mike Hamlet,

'L represent the City of Columbia. I'm with the City

attorney's office;, and I don't purport to knew the

facts as mich as all the other lawyers, I've been

L this case for about 4 week. Gehe Laskowski who
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you may Know as the general counsel of vocational
réhab: for the State. However, the idea that those -
facts are the undlsputed facts, I'm hot §Ure anyone
che of this side would dgree that they re
undisputed. T'd like to provide the Court a little
context of the environment as to whete this began.

Back in the "80s a..sewer pipe was placed

on these properties and easements were granted. to
. the City of Colurbia for Eh;atf‘purpo_@@s;e-. There is a-
15=fact: pemanenteasement and. there was a 50~=foet
| téatporar |
| pit o those properties. One of the properties that

casemerit, that exterded easerent expired six months.

after the construction of the Pipe, the other OnEs
do not expire. o

Several years ago the EPA started locking

~at the water systems in South Carelina because many

of the water systems had keen in the ground for a

lonhg tifg, a3 this pipe had been in the ground for a

long time. And the City of Coluibia along with

other water systens, although we are the largest

water system in the state, entered into a consent

decree to do work en ouf property. This pipe is

- part of that project. 2nd we contracted, the water

system contracted Weston & :Sampson .and engineers for
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thlS prOJect and also contracted Layne InlJ_ner to do

work on this project whe hired a. subcontractor,
North American .Plpellne This pipe has been in the

sewer pipe :can. _oorr,.ode. from the ms1d,e,._ At; the; t:me

of this project it wasn't clear that this pipe

wasn't eorreding; but: it was worth it under the
congent décree t6 undertake 4 process that would
basically line the pipe to give it several more
decades of life.

~ But this property, this line; there are
maﬁholies; and this line was on a wooded area under a
slope and the equipment to get to the‘vmanho;l'ei.s;; .
vhich is all we would need to dig up == we wouldn't,
need to dig up ‘the pipe, we just need to dig wp the
martioles — had té: & leveled out for the trucks to
get to the manholes. That proceéss was Under way
when the plaintiffs cbjected to the work. The —

THE COURT% What do y6u mean when you say

under way? |
MR. HAMLET: I'm sorry?
THE COURT: What do you mean when you say

it was under way?

MR. HAMEET: The — there Was &, ‘the 5lope

A

was leveled so that the trucks can get out there and
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ke eertainly thé practice of the Citys

N

| property was never reie
' | it's the practice of the City that we would

the;brgsh"was~clear' This was not .landscaped

- property: This was wild property that was ba31cally

brush O the #iver side.
_ THE COURT: Bt it belonged to somebody

else. o -

MR, HAMIET: Tt did. The slope was

leveled out for the trucks not as a permanent. road.

It was leveled out just. for this repair.

THE, COURT: Were the homeowners even

- notified that this was about to occur?

MR. HAMIET: Your Honor; I have to, I have

£o beg the Court's patience, I may neéd to differ to

fy- cocounsel who were involved in all the discovery.

THE COURT? Do you even krow?
MR HAMLET: I don't know, Your Horor. I
den"t know the answer to that.
THE COURT: Seeamed the prudent thlng to
do. .
- MR. HAMLET: T agree, I agree. It would

. rGad. was fiever 1ntended,t® Femain there Iﬁig

| remediate any property we agree to do, where we

would do work: In fact; an easement itself, except

,f&at@gm Th the easements and.
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~when you remediate the property back to the

cordition it was, riot huild a rocad. ThHe work
stopped and this case ensued. The reasernt T want to
bring that up is that while it's characterized.as
the City doing it and taking advantage of property

_owners, this was actually really important work:

It's an actual sewer pipe S0-feet from the Broad

Rivér Road that rieeds to be maintained. The
catastrophie €ost of that pipe not Being maintained

and havirg a breaeh is incalculable.

so I, for my portlon, T want to cotivey” to
the Court: that while plaintiffs' eounsel has
characterized this as undisputed and. certainly told
their version of the sftory" and. argument to the
Court, there's context here that's more Jmportant
This is werk that we do all over the Midlands, It's

work that we due atoningly, and it was done

according to our practice and according to the 1dw.

| T dori't know if ary other cocounsel would want

to contribute. ‘
~ THE COURT: All right. Mr. Boineaw,

they're not gonna let you say anything.

THE COURT: I said do you wish to proceed
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my motion.

- Your HONoE, jUSt Torie . T thifk
have the facts. One thmg I want T thlnk that the

MR. BOINEAU: 'Y_é'S.z: sir, I'mhappy to argue

THE COURT: All right. -

MR, ‘BOINEAU:: Your Honor,. if T may
dpprodach. the Bench

THE: COURT = Yes, sir.

MR. BOINEAU: T've got & riotebook that may

help you lead and follow: "alon‘g“ on our motion. Oue

motion is: specific to one cause of action that's

asserted against the defendants: in the case: The

- motion is practice; it's just as my metion. Your

Honer, if the Court"s inclined to grant it, it would
aoply to all the other defengants as well., I
believe —- o )
| THE COURT: Which cause of action?
MR. BOINEAU: It is the cause of action
for the destruction of ‘archeological structures.
THE COURT: ALl right, T've got it
MR. EOTNEA: =~—=in which plaintiffs ==
THE COURT: Fifth, Fifth cause of actlon

Court needs: to kriow is that this sewer line was

| constructed with @ 50-foot wide easement and that is
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 somewhat important to my motien, maybe not

conpletely. One of the easements that was granted

had & sunset provision in it with a 50-foot easement

~ for maintenance to expire and the other ones did not

; have such & =

THE COURT You said the malntenance, Was.

- that 50—foot T thought it was for constructlon

MR. BOINEAU: I belleye if 'you read the:

. easement itself; 'Ybur‘ Honor, they 've been flled in a

| 'prev1®us nmemorandum yp here, and. 1 want: to quete :Lt

""?""?:"-‘f]iectly, I kelieve it says éonstrictich. and.

maintenance; and if I'm incerrect I'1l dsk Me.

‘Kendall who may have ons here. But I'm not, that

is not the basis of my motion, Yout Henor, I don't

- want to get bogged down. The other thing I do want.

 the Court, to know is that the last property owner;
one of the last, property owners; here as, this project

is going through is Mr. Foster. Mr. Foster comes

outs and says; hey guys, wait, wait; don't use that

achine to cut these trees down, it'll féss up iy

property, use a chaihsaw. My gays go, well, we

don't have & chainsaw. He goes, well, I'1l rim to
my house and get ‘you, one. And so the homeowners

provide them — S0 1t s niot like, the story sounds

‘great: when.it'"s told that way t@ a jury and oh; we

L e e T - R L s
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- wake up one: mornmg and all of a sudden our property

=

 is destroyed by these people. The fact is,. is that.

_‘there was an order, an consent agreerent, requiring

the sewer lines be maintained. You cannot maintain
‘them without getting to them, and so to. get to them,
‘they have 'to clear propertyto get there. |

Your i’Honor, ‘to the extent «-tﬁhey went

- a 15 or 5@f£@@ft;§ eagenlent - I'fi here to arguel‘th‘atf '

just did want to clarlfy those couple of thlngs

Your Honor, the basis of my motion is very

| simple. Tt's solely on that one cause of action.

Ihat apparently, at the beglnm_ng of this case I
didn' t realize that was gonna be qulte the hangup:

| for this case, but it apparent-ly has -.become one. I
learned that last medlatlon, thus, the delay If

e}iplam lf the CO .._ ) . ,, f5L [ o -1 1 [RS, ‘n

Your: Honor, South Carollna -eode sectlon

16-11-780 which includes the nioteboek that's in
front of you, Your Honor;, has a copy of that: statute:
in there. “That - |

THE COURT: I've got it.
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. prlvate right of action is, I tHink

MR BOINEAU:

ar Statute is a, undér the crmu.nal code,

‘part
and we e argued about that statute one time before

for purposes of the: enpleyient of the State.,

'arChe'ologis”t as a expert witness in this case and

Judge Lee declmed to appoint him as the State's

representatlve An thlS case based 1 upon the criminal. |

| nature of the statute, that, thlS was in fact a 01v1l

action, That order 1s also part o) il my memeorandum

. t of my - mot or. Wthh is 1n
Ty hotel sh I shared with the plaintiffs.

Your Horor, if you read the statute

| itself, particularly section C; it ‘says;zé;» It is
unlawful for a person to willfully, knowingly; or
' ,maliciously», enter upon the lands of another on the

_st Jdands of the State and d.rsturb or excavate a

' you read. on it goes down and it dess grant a

| property owner ‘a private right of action in cases

where this applies. The prob—
THE COURT: What section is that?
MR. BOINEAU: Your Honor, in here the

-;;’:; y@ﬁ, Y@ur Héner:. That
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Henor. It i, "I."

| is that last sentence, Your Honer; qu

i
s

- THE COURT: It is.. §
MR.'BGINEAU Sorry; I had to flrp tothe
fourth page, page 4 of 5 of what I've handed to; the

Court It says the land@wner in the case of prlvate

: kmang;avClv1lwa@tlenufor»a,v1elatlon+@f thlS sectiéh

to. recover the greatet of the archeologlcal

v,resources, archeologlcal value, ot crmnerc1al value

' and.the cost of restoratien and repair of the site .

when the archeclogical resource was located, plus

‘| attorneys fees and costs Biggest ham in this case _

pite frankly:

_ . What we have here is that the plalntlff
thlS statute 1s ‘put A6 place i€, for 1nst,hce, 1f
M. Kendall and T decide that we. don! t like one@of.

»the statutes that the State: has o one of the _
statues that mught e in scmebody s front yard.thatl“
| has been deemed historical and Mr. Kendall .and T go

over there and we decide we're ‘gonna. deface that

partlcular statute, we have intent, to destroy or

cost to restore it, This statute, if you read the

code, only applies when you have to willfully go on
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to the property doesn't happen. Our pe,ep‘lez« for
purpose of this argument, they could have known; we
could have all admitted which has not been done, we

- could have all ddmitted, ‘yep, we knew we were going

ori thei¥ property; but the preblém is, for this
statute to epply, they Had to Kriow they were going'

on- their property to destroy soie archeological

structure. That is just the way it reads. It's

- under the criminal code and our ‘memorandurt, Your

- Honer, that we provided sugports that.

Now, even if the Court says, well, I'm
genna get-past that, I'm gomna somehow determine
that these people were on théré to déstroy
archeological structires, the first thing I think
the Court needs to take in mind is the. fact that

" when this was built it was built for a 50-foot wide
| easement. To the extent that archeological

structure was there; how do we know what condition
it was in? Wedon't. And whether or not it was the
same -condition as when it was originally

constructed. So their basis is they moved some

 Yocks around heré. There was blasting doné during

~ the original ceristiiction, but I don't want to dget
- off base on that too much, Your Honor.
- If you keep going thr@ugh the statute, the
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end of the statite, séction K says, néthing
contained in this statute shall limit or interfere
with, number three, the lawful acts of utility

‘worker acting in the scope and of and ifi the course
of his employment. The problem with, even if the
Court got through all this and said I'm genna figure

out: what ‘we're ‘gonna help them and say it doesn't

1iré intentienal act for the purpose of

and then an
archeological structire was destroyed, the problef.
is that wheh you get to K(3), these people who's -
admitted during when. you. asked them — I'm so glad.
you asked them what the purpose of that road was |
because’ they said it was for purposes of fixing a
utility line, and I was hoping that's what they were
gonna say and they did. So sectien K(3) eliminates
the possibility; and even if you got past the

beginning part, they cari win on that cause of

‘action, there's a speeific exception. So even if

the Court: was so inclined to say, get past one, the

"exception would apply and they can't get past two.
Your Honor, there are two more .interesting
- peints that T want to make to the Ceurt, and. they

are in your notebock. And the First one is this, we
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ate here: today arguing about. archeological

structure. And in your riotebook, Your Honot,

there's a letter from the South Carolina Archives:

and. History to Mr. David Brinkman who they described

“as a good archeologist, but that's not what he does:

He's not an archeologist. He dabbles in that quite
frequently. Mr. Brinkman, when he bought this
property testified he had no idea thére wd$ anything
historic on it. He said he did seme research as a
part-tire archeologist, and he thought that this
pile of rocks were: the Conktee bridge. First he.
thought there was something else and eventually he
came to this conclusion they were the Conktee
bridge: And so he did .as he knows how to 'do,; what
the statute réquires you to do if you and T find
something that we thinl

You apply te have it registered &s historical, and
so he werit through. the process ahd he sulbmitted an

application. And on May 30th of 2008 the Soiith

Carolina Archives and History, the Department of
Archives -and. History wrote him a letter. And what
they said was, unfortunately — and I'll read it to,
Your Honor. It's in-there. I hate to read it to

but. "We appreciate your interest in history and
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historic preservation and all the thoreugh work

input into the PIF for this resource. We alss

appreciate ‘you allowing several of Ty colleagues and

me to visit your preperty on May 13th. It was also

- good to see Al Roberson of the Confederate Relic.

Room and Warner Mentgomery of ~'the‘ Columbia. 'Sj'tar.

.there Qur staff cemmittee on Natienal Register

ellglblllty reviéwed: your appllcatmn and propoesal.
when it met earliér this w_eek— and agrées with the

cenclusion we made. on ‘site that a great deal irore.

- research and archeological. investigation. and

assessment. will be necessary before a positive.

determination of eligibility could be made. Based

on. the: mfonnatlon that we nNow have in hand we do

not kelieve the 51te is eligible for the; Natlonal

Reglsteﬁf and, gannot: recemmend that: a formal

riemination ke prépared. "
So, plaintiff said, uh, oh, that's not

good, they said it doesn't count, it's ot even a

historically significant. place, which accerding to
the statute it has to be ‘to qualify. Se they said,
we'll go hire Doctor Leader and we'11 get. Doctor®

Leader to testify that somehow this is, these rocks

wete historical, And Your Honor, if you lock at our

memorandun. we 've cited a hulber of pages fitem Doctor
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Leader's testimony. Znd essentially, and I wen't

read every one for Your Honor; but what Mr., Doctor

Leader has testified to is these might ke, it 13

very possible dn his opinien that these could be

archeologically significant stiuctures.

THE COURT: Were the struetures still.

intact when this acticn took place? In other words,
was there a bridge. abuitment sitting there? |
o ‘MR. BOINFAU: No. Your Honor, I've asked
for a million pictures. T haven't found one picture
of anything. There was, there are rocks all over

this placé. T mean, you're talking about the Broad

River, Think abodt e riding over that beidge.
Thiere are rocks everywi
THE COURT: T understand..

MR. BOINEA(J: T have — there is no.
picture that these plaintiffs will be able to
produce to you today that show something where

\yoi;l,j"l.l! lock at.and go, man, that's a bridge
| THE COURT: S6 it's a pile of rocks
aceording to you? ‘
MR. BOINFAU: Absolutely. There's nd
question it's a pile of rocks. They would admit
it's a'pile of rocks. They just think it's a
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historical pile of rocks or an -aréheologicaally
significant pile of rocks, but it is a pile of rocks

- and there are piles of rocks everywhere around that

areas .
THE COURT: Was it a bridge over there?
MR BOINEAU: Your Henor, I thlnk if there
ient of Archlvess anel

History would. have sald it! 5 histerical. I mean, if

was a bridge: there the Depar

soebody’ had. built a bridge out of stones going

across the Broad, River' in the 1700s as they

| proposed, I can't imagine the better group to submit

it that weuld say, quys, this is histérical; but
they declined to £ind that it had any historical

value,

THE COURT: All #ight.
MR, BOTNEAU: And so they hired this

- Doctor Leader.. And Doctor Leader is a. very nice guy

and he was deposed, the first time — he was

 Geposed, T think, three times: #And the first time I

think he: said basically, I den't. really want to get

invelved. Seeond time, well, fayke it's a, you

keiow, T'm rist gonna say anything unless the State

dppoirnits me as the _aj:;éhéoiogi‘st,, ot saying
anything, offering any testimony. Finally we get to
the third time and he basically, Your Honor, his

Page 367 of 583



N D DR NN = R B R R 2 e e e
O s W NP O W ey Ry W N O

32

testimony cormes across, — and it's cited in my

memorandum — but that it is possible that these

rocks were: archeologically significant, but to make

a final déterminatien a lot more work would have to

ey

be done, Now the standard of an expett
possible that @ 1ot more work rigeds to ke derie; that
simply does riet werk. And ‘that, his everall

overriding testimony is just that. In places he: -
thinks; yes, I think this is archeologically
signifieant; I'm sure that. he does; but if you read
the overriding final testimony, he says that while
Mr: Brinkman's. research is. impressive there still

ramaing sighificant work to do te veérify his

ultimate conclusions fegarding the historical nature
of the property. And that is esseritially the
conclusion ‘that he: cores to.

So Your Heror, I .don't want to take a
whole lot more of the Court's time. I thirk that

what we have covered is — and I'11 go back in

reverse order: Mr. Brinkman applied for this, these
piles of rocks to be deemed archeologically or

historically significant to the entity in South
Carolina that controls whether or not something is
deered. just that. In May of 2008 they sent a letter |

declining to find any historical significance, said
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a great deal more research would havé to be done |

befere it could even be recshsidered. It has never
been reconsidered. |

| And in Eebruary of 2015 the City has to
maintain. its sewer lines pursuant to a, consent

decree: They gorout ‘there in order to get these

sewer lines. It's on very steep slope. They have
to get ‘the equi

prent in, They cut the Slepe to get

to it. These people are out there to repdir sewer
lines. They're utility workers undér the neaning of

the statute. They, at. some point it's dlleged that

they move a pile: of rocks. Unfortunately, Your

Honor, moving a pil_e; of rocks itself does not —
| THE COURT: - How many pile of rocks?
MR: BOINEAU: Your: Honor:; Ohef= two, T
don't éven know how ‘many they-allege they moved.
MR, KENDALL: We would cbjeet to that,
characterization, but I'1l reserve, Your Honor,
 THE é@URIf:: 711 hear from you. B
MR. BOINEAU: In any respect, Your ‘Honor,

what. we call a pile of rocks or a proposed

historical abutment, the problem is under the
statute £6 prévail under this statute which allows

you to recover attorneys fées and ¢osts — I'm not

| saying you can't prevail under negligence cause of
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~could everlap INEG: what she may P

action, you fight ¢an. You cannot prevail under
THE COURT: All right. |
MR. BOINEAU: So this cause of action
should be dismissed. |
 THE COURT: . All right. Iet me hear from
M. Hodge. " o |
| MR, HODIZ Y@ur Honor; while we

»understand the. Clty may have renSlbllltleS under

lts corisent decree; thie dssue here teally is the

City's following its rules; but I'm gorha cover a

hings before I get to 'the meat of

couple of
Trippett's motien and his argument. First off,
Judge Lee considered, the issue: of the temporary
versus permanent easement in: our motion for sumnary
Judgment. that"s pendlng 5o there's- some overlap
here, and T just want to alert you. that y@ur rulmg "

MR. HODGE: -——discussion —
THE COURT: As regard to this particular

statute?
- MR. HODGE: As far .as whether the easement |.

judgment: motion |
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eall, it's exhibit ¢ in our package. And what the

| te in the packet ‘tha

really deals w1th archeologlcal stf’”;““W*
think it's been pretty iich undlsputed.that those:
wereseuts1de;the,l5—f@ot gaseament. 56, let negjustf

Jumpr right into it. First off, you know, T think

the defendants, NAPM totally misrepresents the

natureaof:these‘hisﬁorical.strUCtUreS‘in‘ﬁheir-

argurent, and I would draw you first to what T would

:fg@t Ah front of you says, and. -

| 1is importarit, that — T° m.genna walk-you through’ln
".detall 16-11-780(¢) that Trippett had.talked about
: kut.whatult,deals with is exeavatlonror dissturbing a.

préhistoric or historic site. It doesn't say a 31te B

that s ‘on the' Natlonal Reglster of hlstorlc places
It says a prehistoric or hlStOrlC sitex o
MR: BOINEAU: I'm sorry to interrupt.

would never interrupt, Your Honor, T jUSt don +

it ‘C g0 T don't know what we're referring

at was given. This is the first
time I've seen the. merc so. N
MR. HODGE: You've seen this in

‘deposition: I'1l glven you my copy if necessary
THE CAURT: Let me: just say my == what you. |

handed wp, I have exhibit A and it skips to éxhibit
D' |
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| MR: BOINEAU: Okay. Well, I apologize,
let me just —- |
‘THE COURT: So B and € are not. in here.
MR. BOINEAU: I didn't meant to interrupt,

x Juste s

MR. HODGE: Okay: I'll make &opies.

Teippet, you've seen this. I apologize, it must mot

have copied through my machine, but you've seen this

before. - This is the polygon. T dpologize.

THE COURT: And what. is that? B or €2

MR, HODGE: This is C. |

THE COURT: L1 right.

MR, HODGE: And I will make sure: that we
file these exhibits and get you ¢lean copies. So.
dlsturblng a. hlStorlC or prehistoric site. Now ‘all
these defendants. had to do — it ‘took me:when T was
told about, this about two minutes to find the
documents in frent,.of you. You go to the South

Carolina Department of Archives and History and the

South Carclina History of Archeclogy together haveia |
cite called Art Site and, ARISEARCH, excuse me. And

basically what you do, -and it"s 4in our; the link to

that, s in eur brief: What you d6 is you put a lirk

in there and put in, you put in the plaintiff's
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address and Whatyyou_see,is<this*pdlyQOn.and the

polygon -,S'.aysf' that these are historiec bridge.
abutments and it says that, they; they from 1790
until 1900; That Doctor Leader has locked at these
and. says, yes, they were built. around.l790 but: then

they re hlstorlc

ThlS was. the. first. cress1ng of the Bread

that-were builts: Floeds eventually washed out the
bridges and a cable was placed ACross the river and-

there was a ferry that went across so it says Broad

River Bridge and férry site. That's what it réfers

to. This is Fred the Scuth Carolina Departmént of

Aréhives and History website, and this. is available

to the public. And in cur memo, we have given, you
the link how to find that. And all they had to do
was to go to that site and it weuld.ldentlfy the:
plaintiff's property as a hlstorlc site. So that's
the flrst thing. It is ba51cally undisputed, I
‘””F . that this is, that this is a historie 51te
Doct@r Leader, and this is exhibit D, in.

his testimony and he has several depositiofns. This

is in his first deposition. And he's asked: You
‘testified earlier that ‘the bridge abutment has been
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determined to be a historic site pursuant to the
State file, the State files, correct? His answer:
"Blrsuant to the Office of the State archeclogist it
is a historical site. 2And when would that have
been? 2007 | Yegh; as soon as, :Lt was *fouhd on

prlvate property: lt was protected ‘or we theught or

-belleved at the tJme, and Slnce it was a hlst@rlcalj

Doctor Leader»f-;s; testimony in Exhibit D and what,

you've got, in exhibit G with the map, the screen
shot showing that that's histerical lecation.
S6 what 1s :Lnterestlng in this case, Your
,H@ner, ig that ] ] T e ,

- thieseé defents did any' kind @f helpful FesSourees

investigation pr-ler to: ,,domg, this woerk, v:and 50.
they're coming here now saying oh, ‘this isn't, this
is a pile of rocks, this isn't on the National
Registry: Well, let e give: you the: context.

Mr. Brinkman was looking initially and he thought

this was the bridge that General Sherman had crossed

going inte Columbia. He did research and idéntified
that bridge as being north of this location
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"at thig p@lnt yesy it was a plle @f rocks,because ,
. defendants knocked. them down, But thers's no

(0]
a3

TV and. presented these results from his historical

 vesearch. And. Doctor Teader who's been very -
- complimentary in the fact that he pulled. together
. that this was a property owned by a gentleman named

John Homptkee (ph), a friend, engineer who built

" these bridgesw They are histeric structures. Now

bt in terms of, you know, and you. “*ﬁe on, :SUmary

- Judgment, the first thing is there 's no deubt: that
| ‘these are, these are hlstorlcal 31tes And the
. statute does not requlre ‘one to have a 51te be ony
e'the Natlonal Register to be for a person to be
i‘llable under the statute: '

- Solet me “just walk you through the

sﬁagutelaﬁdiwe‘ll'hitfthe‘high-p@iﬁﬁs with. that as
v‘wéii‘ “The: — biit I do warit: t@xempha31ze the.
,11ab111ty does not depend on. ety on the Natlonal

Register. BAnd it's clear under the record that

NARM; ihEimoving'party>here;“vielated'section

f16'Il—780' The first portlon of ‘the statute says
that. one: must*know1ngly or w1llfully enter

if you got. B, — I'll supply it to you if you don't.

tory detective show on

upon the |
‘lands of ahother. Well, if you go to exhibits A and
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But if you go to exhibit A starting back in

‘Septeniber 2014, there Was a meeting and NARM is

there. It says, encodér (ph), Doh Robinscn, and
NARM and it talks about discussing proposed access
road, clear 15-foot easement; engrave for a 12-foot
access road, Layne to provide pricing by the linear

foot; give City flexzblllty with budget, concern for

- rock férratiens bending along the route, pricing

will include the cost of excavating rock, And, they

came up with an approximate bidget of

550, 000-dollars:,
Then in exhibit B in Noveiber, there was

all, basieally from Weston. & Safipson to the City;

there was a proposed budget: which talked about
clearing, the road building, and the rock excavation
of rocks so theére's ne questien that they intended

'''''

‘Now it goes eyond that. While there was a 15-foot.

casenent” they went outside ‘that easement,

substantially cutside that easement, so I think the

first test is pretty straight forward. They knew

| they were going on. to our property. And when you

read the testimony of a couple of the witnesses,

* their witnesses; they basically testify that they

all went out, théy locked outside the easement. On
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| nistoric site. Again, this is the second part

exhibit E, Géne Pierce who works for Westoh and

- Sampson, When he was asked he says, you knew, did it

loock. to you like it was wider than the 15-foot

easeiment? Yes. And then oh. page 93 of Genhe

o

Pierce's exhibit, that's the ‘second page of eshibit

Dy you know, Mr. Pierce says; I mean, the easement

- was exceeded.  So it's pretty clear: Then ‘on page

194 it appears his deposition, same exhibit, he

says, I think we were all aware that the: cagement

was being exceeded, Then you go to Michael Shoe

from the City, and he basically also sdys that the

easement was being excesded. And on page 77, the

second page of exhibit F, he says it's unfortunate

- did, that the operation did exceed the '15-feet: So

I want to make it very clear that they knew they
went: to the property. They knew that they had

essentially gone on for the pw

poses of doing this
Now they deliberately excavated the

budget. to remove rock. They talked dbout: removing
rock: Had they come to our clients and said, hey,
this is what we want to do; our clients would have

$aid don't touch it, it's an histerical structure.

of C.
 They deliberately excavated the site. ‘They had a |
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Doctor Coleman, when le saw the destruction in
 progress, told them to stop, and. they continued

‘anyway so that's also a willful and knowing; you

know; act, but nonetheless, that they contended to

do land clearing activities at the site.

Ang, then what was the purpose? The

PUEPOS
whlch unbeknownst to the Was archeological.

Se wWas to uncover, remove, you know, the roeks,

structure. But when Doctor leader was asked, He wWas
- very ¢lear on this — ard this is on exhibit I —
" that one does not have to krow when they disturb

sanething that this is an archeclogical resource.

And Doctor Leader was involved when this, when this

statute was enacted. He worked with the legislature

on ity and he 84id the, if I .can use the phrase, the

poster child for it was over in Kershaw County. It

was a guy on a four wheeler who was going up ard

 down. same. old Tndian Native Arerican mounds and.
- destroyed them. Of course he didn't know. He just,
" thought it was a hill. He didn't know it was a

Native American mound, and that was really the

impetus te get this legislation passed.
And the important thing and I want to
this very carefully, is that what the

statute says is that, you know, 1t savys to: enter the
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lands of another and disturb. It doesn't. say to

enter the lands of another to disturb; and I think

Trippet would have liked the statute to say they

enter on the lands to disturb an archeclogieal
structure; but what: it says is you -enter the lands
and disturb an histerical site. 2And that's vhat's
really inportant, And it deesn't, this statute

is — a private right of actich here does not depend

upon any kind of criminal Apr‘ose‘euti@'rr, and that's a

red herring. Judge Lee in, her order -said that our

clients have -a. private right of action to pursue the

claim for the destruction of the histerical

' THE COURT: Wheré is that?
MR, DUDLEY: I'Ve got & copy of it, Your

. Honor.

MR. BOINEAU: If you'll look, Judge, in fy

notebook under tab nurtber three, exhlhut C.

THE C@URT All right.
"MR: BOINEAU: And Your Honor, you will

- noté. that there's not an. exhlhat B in there and the
2 | reason why' that is, 48 that the afficavit of Shandon

Herfer which was included as an exhibit to the

| original motion for sumeary judgment which the Court
" has so T did not want. to duplicate efforts. I
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 didn"t know if you needed two.

THE, GOURT: That's fine.
MR. HODIE Well, Your Hohor, to us 1t s

*very dmpertant because even though JUdge Les

declined to. appoint Doctor Leader as a Court's
expert; sheicerﬁainiyﬁieftfit free for him to

‘testify on our behalf. And I have to dlsagree with
Mr. Boineau' s, hlS characterization we've hlred ‘him.
He's 4 Staté employee. We did not hire him, but he

has interest in the archéolody, anthropdlody,
antiguities of the Staté, and he tock this upon his
duty as State archeologist to investigate this and

3heractually wrote aboiit a 15 page report documenting

under this statute the ba31cally archeologlcal

resource, that this was; an. archeologlcal ‘resource,

- vhat the archeclogical value was, what the
‘coimeréial value was, what the cost: of restoration

- and vepaix work under the Statite and that's

tainly sorething that these deferdants have had

and Doctor Leadetr was examified. a1l that extensively.

I've got a copy of the deposition right here, and

 then there's extenisive testimony just about. that.
' So powit's, I think it's important to realize that, -
he without,a doubt is defined that there's been

archeological ‘damage out here:
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And the other thing is
characterized that Mr. Brinkman is not an
archeologist or a part-time archeologist: Let me

say ‘that Mr. Brinkman last year was given an award

by the South Carolina Association of Professional
~Archeologists as the archeologist of the yéar, and

Just beecause he earns a living as & conputer
engineer doesn't make any difference. He was

Fecognized. because he has dore extensive work in the

 Midlands documenting our history and. documenting not
only this site, but. other sites. And 'when Doctor
 Leader was asked, he basically has testified that

* Mr, Brinkman's conclusions about these historié

sites accepted under the professional archeolégical
| Bit getking back to the interpretation of
the statute, I just want to make it very clear that
what did NAPM do? They intended to enter our
client's property. In fact, they did enter our

client's property. They went cutside the easement.:

They .intended to construct land disturbing:

activities that included the removal @f rocks. They
knew they were exéavating. They kiew they were
noving, remsving, attempting to remove those rocks

and so eut. of their soils, and they should have
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- known that they would destrict structures. Had they

' gorie to the interret two minutes or so they could

have: gotten the same polygon or image I gave you.
Had the other defendants or NAPM perfonned, you
know, exercised due diligence; they would have ‘seen
that thé presence of this site as it being
historical was easily ascértainable. And even. after

NAPM was told het to extavate and uncover and remove

the structire, it destroyad it anyway. So T want to
‘make it very clear that section 16-11-780 does not

require that &, party who damages a historical site
know that the site is historical at the time the |
destruction takes place. And Doctor Leader
certainly has opined that in his, ih his opinion.
'He basically says they do not have to know —- and
this is, this refers really to that example of the

| four wheeler. He says to be lidble under the act.

He says, given the discussion that. occutred with the
folks at the legislature.when they ‘were putting this
act together the specific case which kicked the
whole thing off, the answer is no. As far as the

question he was asked was;, do you have an opinien

whether & party who willfully entered sdameone's land

has to kiioW that thé cbject that they micht irpact

would be art histerical o afcheological
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. They do not: have to know that the thin

' motion fér suma
thHat &re there,

[N
4 N' g

Doctor Leader says the answer is no. This is the
"I". He says they, "All they have to do or have
dené: 1§ cause the damage. They do not have to kriow

what hill they were going up and déwn was & mourid,

g was a
burial. They simply have to cause the damage.” So
it's pretty straight forward that NABM met the

elements of this statute, and T think you can see

- from the discussion that they're genuine issues; of

material fact that would compel you to deny their

cy Judgment: based wpon the facts

stricture, that's well docunented, and sinply
locking at these elements that they did

~ intentionally, willfully enter the lands of another,
 the lands of our clients. They disturbed an

historic structure; and the purpose of that

' disturbance was. to move and remove rocks: And that
was, their actiens; and as far as the issue about
. the easereit were rict lawful, and that's the other

| point. They had no right, Ho permission to be out

there; S0 there's rio refuge in the last part of the,

statute that says lawful acts of a utility worker
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acting in the scepe of in the course of his
errpleyment And simply by going outside the
easement, not only were they outside where they had
iUnIa'wfui pernission, but they; were well outside the
scope: in the course: of their employment..as well. So
."'there's no way one can de‘scribe knocking down the_sg: ‘

: _abutments gomg outside; trespass:mg out31de an.

g’ lse?

MR. BOINEAU: If I might Just two minutes,

Your Heror, just to clarify a couple of things.

MR. BOINEAU: Your Honor; you asked about
- the order of Judge Lee, and I mean, Judge Lee said .

there exactly ‘what the statute says, that it allows

private cause of action. There's néthing

dispositivé. I can assure you I was at that hearing

ahd she never drtended at all to make a decision as

to: whether  or net they had & viable cause of action

uhderneath that statute. .

Your Honor, the next. point that I want to
make: I think was interesting is; is actually when
they, when the argument started for the plaintiff
they talked about the fact that we should have gone

to this site and found out that it was histerieal in
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nature, therefore admitting that nobody knew that it

was. And what they are missing in this statute: is

' the — what, they don't want to see and actually they |
'just-';S_ai_df at the end was; he said for the purpose of
moving rocks. Well, unfortunately for them the

- statute says for. the purpose of discovering;

uncovering, moving; removing, or atterrptmq to

Faiove an archgeological resource so. Exhibit A to

, ;‘my", exhibit B to my menorandin, exhibit A to Wy
Tmotich is an aff1dav1t from Shandon. Herfer who is a
representative of NAPM in this case. He

: spe01flcally ssays NAPM had no knowledge of: anythjng
- out: there being historical. So I don't even, Judge
. te the extent: that we can create red. herrings 'by:'.

' whether 1t Was hlstorlcal if you look at, I don't

| eve 0% What xXibit they handed Up 'as B, — &
don't have & cepy of dt.. But T thihk at the ‘t?_tcg‘m :

registered. I bel;ev_e, and I'm not. ;posnltlve, - ¥ou1;
_ Honer, I do.not have it in front of me, but I think

that is the case. Not eligible I believe is what it
says. And I actually asked their expert what; the

. engineer, what he would have done had he pulled that

up and he 8&id, I-wWeuld have then gene to the
rtiment of Archives dnd. History and found this
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letter from May of 2008 and found out, oh; it's not

a historieal property. S$o Your Honor, but T don't

want to get too bogged down in that 'cause nene of

that really métters. But the problem for them, what

they have argued is essentially a negligence cause

of action, and to the extert they want to say Doctor
Leader gets: to tell us how we interpret. the statute;
~you and I read the ‘advance ssheets every week; and

what it says is you give thééstatute.ith%Cleari

plain, wnanbigueus meaning. This statement is not
uh— not ambiguous at all. We don't need to go to
Doctor Leader to find out what the legislaturé meant
when they drafted the statute. What .is clear that

they meant is if you and I wanted to-go on

arebody 's property for the plrpose of haring an

~ archeological resource or historically significant

artifact, then we ‘were liable for that if it was
owned a by a private eitizen. Unfortunately; in
this case that's not what happened and so =
tregpass, théy want: to proceed on that, negligence,

- proceed on. This statute does not apply in this

| case.

THE COURT: All right.
MR. HODGE: Your Honor, can I —
THE COURT: Yes; sir.
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3

3 1t -5 clear that what

=
> KO

MR, HODGE: If T might respond let me

]ust glve you an anal Theré's a i }-'f_'”j' N

_of cases about people who are basically charged with
 illegally burying hazardous waste. One of the
thlngs that they routinely say is; well; I did not
~ know this' drum had. been replaced. And, vhat. the:
: courts have said 'generally- is in "that. situation you
~don't have to know: that it"s hazardeus, but you have
'to kAGH -tHat you aré bury ing- .Séme hitk

by analegy this statute, and D loctor Leader is clear"

on this , that you knew, you have — what they did,

what NAPM did; was they intentionally basically
uncovered, moved; removed; they attempted to remove

the bridge abutments. Now whether they knew it was'
a bridge :dbutment er not doesn't really give them
cover because most of the time when peeple destroy
things like: this, they don't know, | 80 I thirk

His dirfvolves is the act of

| moving, removing, Unesvering, attempting to remove
the property, that abutment, arid that's what it's
' redlly all dbout. Tt doesn't say it's a known

‘archeological resource. ‘The statute says that yous

if; you would ke lidble if you did this te.a knewn

archeological resource, then it would be 4 different
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clitéoite S6 that's the gist of iy aigumént. And let

rie just alse say that the statute does not require a

criminal prosecution &5 & pre-requisite to a civil
actien. |
| THE'COURT: I understand. ALl right;

counsel; let IrxeﬁraSlk. you this; how soon can you

) provide me with proposed orders?

MR. BOINEAY: Today, Your Honor,
THE COURT: M. Hodge.

MR. HODGE: Your HorioF, we'll prépare one.

.| shottly. How soon do you want one?

THE-COURT: Well, T'm just trying to werk.

something in keeping in mind. that this case may go

forward on June the 4th. I don't plan to let these
" matters sit. ‘Once I get proposed orders I will rule
~ immediately and we'll move on. Se today is Tuesday
' the 8th, you teéll me vhen, Mr. Boineau, he's oot a

big firm out there that is —

'MR. BOINEAU: How's the close of business:

Monday, is that good? Next week?

THE COURT: 14th?

MR. BOINEAU: ‘Yes; Your Honor.

THE COURT: All right. You know how to do
this? You got to file it electronically.

MR. BOINEAU: Yes, Your Hener.
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THE COURT:: You understand. that?
MR. HODGE: Yes, sir. .
THE COURT: Yot don't Send me anything.
MR. HODGE: Right. |
- THE GOURT: But you put in them in 1y cue.
Everybody got. a cue? |
| MR. HODGE: And we will file these

E documents: shortly that we've provided you this
merning as well. ‘ .

THE: COURT: Well, that's fine. If you can
| do it by Frlday the 11th it will probably be even

better . |
MR, HODEE: Ckay. ALl right. fs"csuﬁds.:_

good. B | |

THE GOURT: Can you do that? The 10th is
a holiday; but inmy recollection.moest ._lawyer:'s, still
work, en Cenfederate Memorial Day: Mr. Boineau might
not WOrk on that day; ‘but: most lawyers do: So let's
just say by c¢lose of business on the 11th and file

f;,-r;, and we'll také Actich &S soon

as we Can..
(WHEREUPON,. & récess was taken. from the
proceedings. ) -
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CERTIFICATE OF REPORTER

| STATE OF :SOUTH. CAROLINA)
. COUNTY OF FLORENCE

| T, FRANCES B. RAY Reglstered Professmnal
| Reporter (RPR); court. reporter for the: State of: ’
| Seuth Carolma, 'Ihlrd Judicial. CerUlt do hereby
1 certlfy that ‘the foregomg pr@ceedmg is .,

T further certify that T am neither
ceunsel for, nor related to nor employed by any of
the partles connected to the actlon, Tor .am I
flnancmlly mterested in the action.

Witness my hand 'at Fl@rence, South
Caroling, this Ist day of August, 2018.
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STATE OF SOUTH, CAROLINA COURT OF COMMON PLEAS
COUNTY OF RICHLAND C/A. N&. 2015-CP-40-5598

Modesta Brinkman, David Brinkman,
James Coleman, Carl Foster,
,Karen Foster, Robert Colllns,

Plaintiffs,
NS,

'Weston & Sampson, INE., Weston & Sampson
Eng“neers, Tne.; Weston & Sampson
Serv1ces, Inc:, Weston & Sampson EMR,

: City of Columbla, .8C, Noxrth
,Amémloan Pipeling Managéement, Layné
Trliner, and Robért Horneér, PE,

Defendants.

)
)
)
)
)
)
)
)
)
j
)
)
)
)
)
)
)
)

'DEPOSITION OF
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Tuesday,; March 21, 2017
10:30 a.m. — 2i25 p.m.

The. dep081tlon of JONATHAN M. LEADER;
Ph.D., was taken on behalf of the Defendants.
at the law offices of McAngus, Goudelock &
ceurie, ELC, 1320 Main. Street, 10th Fleor,
‘Columbia,.S@ﬁth.caﬁéiihan on the 218t day of
March, 2017 before, Cassandra E. Vance, Court
_Reporter ‘and, Notary public in and for ‘the
“State of South Garolina, pursuant to Notice
of Depositien.
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APPEARANCES

) l40| Maln S!reet
15; Columbla, South Caraling29201
(.ounsel “for’ Dcfcndant Clty of Columbla.

EXHIBITS: (Commued)
PAGE:

Hlstory Detecuvcs" dtd 9/1 1/ )
Exhibit No: 12

("The Brldge to: No*

‘Itis stlpulated and'agreed that this
deposmon is being:taken parsuant t-thie:
Soiith Carolrrra Rules of Civil: Procedure‘

ar, here By reserved. o

JONATHAN M, LEADER, Ph. Dhan |
duly sworn, deposes and testifies as ’
follows

BY'MS; WQOTEN:;
Q. Dr: Leader, my-name:is Amy. Wooten and I
represent:a- ‘host of Defendants involved in-some:
lmgatlon on the Broad River, most no ably the

different corporate iterations-named in the:
complamt ,and a: profess1onal engineer- by the:

; And we'll:go through 0] Jent

later today when I probe ‘whoryou.may have
_information-about-and who: ‘you may not. Have you-

ever been deposed before; sir?

A.. Lhave:

Q. 'When was the last time:that-you were
v deposed‘7 ‘
T.ean't give:you'the exact year. It was
federal and it would havé been for Saipan.
Q. Okay. You.think:it.would!ve been more-than
five years ago‘7 Less-than five. years ago?
A: Lét e think about that. Probably right
ardurid five.

IAGNA©®
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Page: &

Q: Okay: Sojust’ as'a refresher 241 go over
uple ofthmgs thls mommgju ,_make this
a smooth process. Ifyou néed.a break, .please

~letme. know I'm happy to. accommodate that. The .|

take abreak:
A Sure

back drom the break. o
5o, if youc could glve v

would elp gettmg a.clear record for
.purposes: later in‘the case:

askmg you 'please let me ,
rephrase or reask the question.
A Agam not.a problem

» questlon please Tetr ‘me know and I w1ll be.happy, ..

ld be. able to rémember my: questlon when we came

(O B 001 = O U T D

e
N

13
14
15
16
17
i8
19
20
21
{2.‘2.
24

2;5.,,,

Page: 8

'opposed to.the Umversrty of South Carolina?

A. T'm soity. Onémore tirie?
Q. Sure. ‘Does your paycheck or your. method of

‘payment come. through the State Archeologlst s

office as opposed to through the Umve sity, of

Sotith Carolina?:

A. The paychecks for:=come through.the
Umversrty of South Caroling.
Q. Okay. Isthe State: Archaeologlst office an,

arm of the University.of. what'is the: relatlonshlp
between the: two'7

;purposes at the Urii : uth Ca ‘
- Q. ‘Okay. And how long have you been with the
'State Archaeologlst ofﬁce‘7

Archaeolog1st for28. years
Q. Okay. Did you work:at any other ---did you

work as an: archaeologrst in any other states

prior'to takmg ori that role.iri Saiith Carollna?
A. Yes.

Q. Okay. ‘Whichstates have you.worked'in? |

24

to raise;the:volume of | my voice:so’ that you can
hear the complete quest1on

a idea of where 4. questlon is

gomg and to _]ump in- before.the question is:
completed For _purposes: of’ havmg a clean

w1ll help us‘move thmgs alongtoday, as well
Wlth that sa1d could  you state wyour full

name’ M-A-X Jast name. L—E-A—D;E-R
Q And Dr Leader are you repres sented ‘by:

George Lampl
Q Okay And could you please let-us know
wheére;yol ciirrently are - €mp 0} 'd‘7

A.. Lam eimployed by the! State.of South.
Carolma l am the State; Archaeol glst for South

Q Okay -‘-So does ‘your: paycheck as:it-were,

__come. through the State Archaeology S ofﬁce as:

‘Page: 7'l
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21

Page: 9

'consultatron states 'w'he}é it has beenlgoyernment

to government states where:it's.been. a question:
. of paycheck‘7

Q. Have: you held a similar position that’ you,

' ',currently hold in any. other states?
A. AsaState Archaeologist?

Q. Yes;sir:
A. As State -Archaeologist; the only position
I've held as State' Archaeologistis in-South.
Carolina.

Q Okay, gre t: And I nderstand from the

youhave maybe done some consultatrons 'm other
states;:is that:correct?

A That's correct.

o at done m a private capaCIty,
like an- expert ora pa1d ¢onsultant type of fole?
A: You're going to have to clarify-that one; as:
well:. )

Q When you fé.c _“mg your consultmg work in
other states, for'w hom-a you domg that work?
A. Normally, it's government to. governmerit.
It'snot: pald

MAG NAQ
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Page 12

Pége 10.
1 Q. Okay: Gotcha. Haveyou taught any.courses : P10 A. Most.of them. brmg it:in.one.way or
2 at-the University: of:South Carolina? 2 another x
3 A, Yes, 3 Q: Okay
4 Q. Okay. Can you “list foi e the couises that, .4 A, == lf nothmg else, simplyas & foil against
5 'you. have taught? -5 something-else.
& A. They'reiextensive. : "6 Q; Okay; And--
7 Q. Okay. I§ thefé & course that you tend i |7 .A. Becatise peaple are famiiliar with Souith
8 -teachion a more:regular basis:than not?- '8 Carolina.
9 A That's extensive: 9 Q:. Sure.. Are there.specific South Carolina
10: 10 statutes: that you would cover in: your ¢ classes.
11 Courses that you havé taught m let's say, the 11 thdt cori€ to,mind?
12 last five; years" : 12 A. Good heavens Well, the Underwater :
14
15,
16
18 ‘Q Ca you restate’the forensic one? What was
19: the title for the forensrc one'7
20 »
22 were - 10 write: a ol e' desc ,ptron for that .grve an; addrt 1], protection to!] i
23 .class how would you descrlbe that c]ass'? Iandowners and others whose lands*are bemg put
24 ‘ 4 ) :
25 that = itWas; desrgne eople w1th some
' _ Page iif Page, 13;|
1 ‘background to understand precisely how 11 archaeologrcal antrqumes from.their property:
2 archaeology could be: used in a: medrcal/legal 2 _ and/or damagmg them
3 - ~srtuatron‘.~ '3 .
5 _ ocols; ¢ | 5 lootmg of propertres"
6 fi eld;-an habrhtles both at the ]ocal state .6 T A People appear.upon your property without
T reglonal federal, and:international levéls: S your permrssmn and they. remove artifacts without |
g - Q: Okay And'whe L jou Say frofm a’ legal or 8 youi permission, they are i’ v101at10n of thie:
9 _hablhty standpomt s 9 law. ‘It's.a.three-strikes. Act starting with:two
10 A Uh huh (aff rmatlvely responds) 10 misdemeanors-and it is.a felony‘over-ten.years:
11 ; i Mo Tt doesn'f have to be the:same area, doesnt have:
13; A. It'sforensies. 'So based‘on materials from
14. groups: such:as-the; for mstance ‘C" nter of
15 '
16 VEr what di other thi 1gS are; Ken'to it. . ]
17 forensics r means, 5, how: does:it. get inthe situation. Q. And do you recall ifithat-Act:hasan: . :
18 of what you re provrdmg, the errors: that can, " !
20 -of Operation S CUT! ] , the’law and §ee prec1sely How it: ended up. [ ‘
21, statement of béing an expert “withess,. among other, don't.haveit:in front:of me.
22: ‘things. : Q: Okay All right: And-we'll come back to
23: Q: Doany of your.courses entail review of * that in'a little bit later,
24 South Carolma statutés Spec f; 1¢7t0. ; A. Sure.
25 -archaeological -~ archaeological structures? - 25 Q. Can you tell me, Mr..'Leader, what your
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fother places at other times:
;,Q Okay .And I understand you are a doctor:
‘What is that doctorate degree in?

G Gy O s T

".Q Okay On your bto page: with the South _

- H L. HunleyvprOJect‘7

Deposition of Jonathan Leadet:
| PEGR 4

'educatlonal’background is? And we'll start:with
undergraduate, college, and any: graduate programs .
¥ou did. f
A Okay "Western Mlchlgan Umversrty was my |
‘undergr: ad my Master s'and doctorate are from the |

A, Ifsa doctora y: ]
anthropology’ Archaeology is:a subset of

:ﬂanthropology ) , o

thete:are qu1te a few:,

A The f rst submarme  tor g0 into baftle

ithat was a, Confederate submarme sank the

O 00, :~d YO GBS S0 K

| therr fir re unfo anately.
: 'Q Okay And then you 've. got the F]orence

Page 16

 There's probably-a. couple shells. located at.
the State Museum ‘one of the Chester: r-cannons’at;
the State Museum There ‘are some;; ,Aher things
here:or; there I'd have:to think: about thatat. a;
better.-=

A. = gréter...
Q. ‘The Bahamas Project?

. Union: prlsoner—of-war camp, and that was
that was. aer everybody knows about

Page 151

USS Housatonic, whlch ‘was:a blockading ﬂeet

1ip:
_Q And wherezls that located thiit: prOJect
Tocated?.
A. Charleston, South @aro‘lma; S
Q: Okay: And then'youthave one listed;the

off the coast‘7

‘ A No 1t‘s located m, let's see; qultea

it's: located.
' And;the md1v1duals who are.at Andersonv1]le

jA Well we fe takmg all.of our. gray
yhterature and maklng them avarlable onhne

A There.are some materials that are:available

5 1
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_ PAgE 18
to the generalepubhc Groups engaged in f
""'land stewardshjp, :

'A AThrough a program that we both belong16..
Q’-‘ And what*-would that-program be?’

”NF@@@ﬂWM§WNP

Page 20
Q. Okay And when d1d you ﬁrst come: o meet
M.

- A, In Brmkman 's:case, he's:more than an
enthusmst but he has indeed: had access ;?:to

' TQ And are; any -of those: archaeologlsts that:

PG o0 O O R G

Nﬁ.‘a’ 6

: jhe's workin 3w1th employed by the mversny ore

: ; 'about everybody.m“ the: Stateyvho 's, domg

ology:will come acrossmy des!

’ ':Q ) Okay And do: ;you kiowif: Mr., Brmkman has

‘ ;any:zdegrees or trammg related:to;the: field-of

17 Q Okay Do»you fiot ==

18 .,,A Toolbusy It‘sL.Frldays It's hard to do

19 ay;. Whe

20 ) : ;.

21 iQ Okay Is: that a membershlp based: group"'

22 "The Explorers C]ub ‘is that a: membershlp based

23 ?
124 Y : )
125 ls-t e_fExplorers Club.amembership:based }

Pages 18
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Pé('g‘é 24

talk abqut it." Hersaid, "S.ul;e T',S'o we:did. 7

Page 22
1 'group;. like you have to bea member of the 1 Q Okay: ‘And, when you sat down to talk-about
2 Explorers.Club to attend? {2 the-Archaeology Act of 2010 --
3 A. No. | 3 A. Uh-hth (afﬁrmatlvely responds)
4 Q. Okay: Isitopento the public generally - 4 ‘Q: +--what do.you recall about that
5 and people just show up‘? 1.5 conversatron”
6 A. Yes andno.. The core group is membership 6 A. We discussed the Archaeo]ogy Act. We, .
7 based: Guests come: It's not:-<people wander 7 discovered == discussed-what it meant, how it
B n.. ’ 8 : worked what outcomes were: possrble from it,and
9 Q:- Okay:. Aiid are.you still a ember of the 9 ity role twist asthe State Archaeologist is
10 ‘Explorers Club? . 110 written‘into the Act.
ukis A I ama, member of the Explorers -- A 'Q: Eorpurposes of estabhshmg value and
12 . O 12 'potentlal damages arising from -
13 A, =at the fiational: level T havé fiot. pald 113 A. Coriect.
14 my-dues:for the: local- |14 Q. == - violations:of:the Act=:
15 Q. Ok" y; Sothere's-a national and: local, |5 A. Correct~ ‘
16 A 116 Q; - 1s that correct‘7
17 B A it -~ 254 fai
18 118
19 119
20 120. f ¢ limit
21 121 statute- 1tself oF was there a component.of “the
22 Al 12:2: conversations that honed in on application of
23 Q 123 that statute to any cases that Mr. Hodge' was
24 A. No. 124 working 6n?
25 .. _-,_*Q'_:,.,,v,The project was.in 2010z isthat-=. 25 - A. Well, he did:say.that there was a situation.
_ .E‘a_'fgf,e 23 ’ ' - Page 25
P A, I'misorry? | 1 ‘that-they needed'to deal with-and he:wanted'to
2 Q. I thought yournientioned 2010: 1 wiust, 2 know if it would be covered and I said it
3 ‘have -- : 13 probably wou d And he wanted"t know" how the
-4 ‘A. No. + 4 " Actworked, so 1 explained how thé Act would
5 Q. == misheard: 15 work:
‘6. Ay No, I_ wasi-- 1 became ari elected fellow: ‘ 6 And lien hie'said, "Well,.how do we getyou
7 ‘hational &t 2005. 17 involved with the Act?" .And 1 said, "Well, ‘you
8 Q.. Okay:. i have. to ask andiit would'be best:ifiit.came
9 A. Butthe: lnyolvement with John actually was: C) through the-courts."
10 ‘November of 2015; 201 - 1'd have o double 10 Q And'to your knowledge; has that happened in -
11 check that ---and was.sp: cmlcally asked about 11 i this ¢ase?
12 the.Archaeology- Act of 2010: 112 A. Which?
13 Q: Okay; Andhow did Mr; Hodge contact you'to : 13 Q: Therequest of the.courts.that-you be
14 'fia L it was 114 involved.
I5 A. Phone call 115 A, Notyet, no., Huh:uh (negatwely responds)
16 Q It was-a phone call? Okay. ‘What.do you 116 Q. Okay Are.you.aware if that's:something
17 ‘ out he substance:of that phone 117 that:is'in the process-or going to'be done?- -
18 1) , 1is A; My understanding is, it's something that
19 A, Heé said, "Can we:get together totalk.about; 19 they would like to have dong, but,iintil Such tire
20 the ArchaeologyAct of 2010?" ‘And I sald 20 as the Court has actually-asked me, I'don't:
21 ' : 121 speculate, " '
22 . here, or 122 Y Haveyou forimed any opinions as to
123 . ?the othertplace. "L sald “Why don't we; meet, 123 whether the Act thatyou discussed With Mr. .Hodge
24 you know; at:another. location.and:sit down and. 24 is, in fact, apphcable to-the: propertres along
25 25 Castle Road that are.af issue in thls lmgatlon‘7

LR age s 2 gagg ?98%?283
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page 26 Page 28
1 A. My-undérstanding is-that the =it-would be; | 1 Brinkimans?
P yess - 12 A. David called me.upto.specifically discuss
3 Q: All r]ght And we will come back to thatin 3 his work:on the bridges: and:ferries across the
4 4 little bit. Tell e how s you fi first et 1 4 TIVEE.,
15 Mr: Chambers.. ’ : 15 Q.. Andthat Wwould have been dround 2007, 20087
6. AL Actually, I can 't:remember if" Chambers was | 6 A. That's correct:
i with. Hodges at that meeting ot not.. He did have | 7 Q: And I'take it.at thattime you were with the
8 :an associate atthe meetmg Iti may Tave been 1 & State. Archaeology s office?
9 . Chambers. 19 (A.. Twas indeed. I was:still the State:
10 Q: Okay:. 110 ,Archaeologlst ‘even at that-.tlme
1Y A. Butthat'sit. That would be the one time. J11 Q. jat
12 Q. Okay. If yousaw Mr. Chambers, would you |12 convrsation that you ahd David had if élation
13 recognize him? 413 to.his work on the project?
14 A. Probably not, ' . iz . A, Ohte-- o
15 Q. Okay. ‘ : |15 Q.. cuse me; the property.
16 A. Idid== ' ’ 116 A. -=impressedthe heck-out.of me. He had.
19 - Q: He's sitting down: there .- |17 done = already done s1gn1ﬁcant archlval
18 A. ‘Yéal. : i8 '
19 Q. z=in‘the:blue shirt. Butyou:don't: 19 look at to see.if thi .
20 remember him from before; I'take: 1t‘7 120 or m1ght.:not be. somethmg that: could go together
24 A.. Not really, no. : 121 with brldge consfruction,
22 Q.. Okay., ’ 122 Q.. ave. 2
23 THE WITNESS:: ' Which:s= I mean,:T - his, mltlal theory was in terms of what structure
24 : the. property may have housed at one point:in:
_25 s tlme’? e e s e e
Page 27 : v
1, THE, WITNESS Johii was domg the: 1 A.. Theabutment to-a. brldge
2 talking. 2 Q:. Okdy. .Any:particular.bridge that’ he
3 MS. WOOTEN Fdir-point, okay:. 3 speculated? _
4 Y'MS: H : 4 A He:was working on several different brid (7
5 Q.. l want to spend a few miniites goifg over, the | 5 He wasn‘t Sure premsely atthe time which bridge
6 people:that are involved in this lmgatlon == L] 1t was but. he ﬁgured it was early and he'y was
Vi A.‘ Sure. o : W :
9 19 was: Vot the only group mvolved The State
10 10 Historic Pfesérvation Officerwas iivolved.afid
11 111 some:other people:wereiinvolved.
12 112 @: Okay. You mentioned the State; Hisforic
13 3 ‘Presérvation Ofﬁce
14 14 JA. Thatls-correct. It's-a: separate agency:
15 115 1It's Archlves & Htstory
16. 1186 )y 18 the--.do they | house the ;
7 5.1 1 recall. B i 5 *
18 A Well w .:talke_ bou hilippi ) 18
19 She's.from: the. Phlhppmes andhave lots: of 119
20 good: recrpe rom. the Phlhppmes 0. 18 20
21 Tee : 421
22 Q. When 'dld‘you fitst miest Ms. Biinkman? 122 Q Okay And are there any. other spécific
23 A. ‘Sameitime when L met'David, which-would have: {23 groups in-addition to SHPO thaf was out there on.
24 been 2007 or eight; one or the other: 24 thee property;.to the best of your'recollection?
25 Q. Okay. .And how dld Yo come to frieét thé 125 AL Well, those --thoseare -- that's’ the onié
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it had been, I would-have been concerned.

, _ Page 30: Page 32
1 that I primarily remember: 1 think there:was a- 1 Q. Okay: And what did you do ---did you.look
2 - reporter who:showed up,.as well; from The State 2 at-any real property records: before.you went to
3. HEWSpPApEr; because they ran a story about it. 3 hlS house?
4 Q. Okay. Butin terins of organizations, -4 A. lasked him-where his property went, what
5 :hrstorlcal or'preservation based organizations:, |5 was, going on with his property, and what wasthe
6" CA T beheve there was one of two mdependent i 6 area of his property:
i) archaeologlsts that; appeared as well.== 17 Q Okay But you didn't actually look at the
8 Q. Okay. 18 real estate records:or any-easements?
-9 A: --butT'm nofisure about that. 19 A. Tdid not look-at real 'estate records at
0. Q. Okay 110 that tirne.
11 A. My recollection of that’is: ‘pretty:dim. 111 Q.. Okay: ‘And what did Mr. Brifikman tell you in
12 Q. Allright. 'When's'the firsttimethat.you 112 response to.your questton"
13 weiit Qut'to:~- 113 A. Hetold me about Tow excited he'was since I
14 A, 2007, {14 hiad 1dent1ﬁed the chlsel marks and some of the: -
15 Q: #=the Brinkman property? ‘ 415 othermaterials that-were;going there as being
16. A 2007 2008, When he called me,:we went ouf |16 appropriate‘to the time period; that it looked
17 there and took & Took at it. 117 Tikeihe fad a bridge abutrent; He wash't sure
I8 Q. Okay. And.whit did.; you $ée'whéen'you went, |18 which one at that; point, biit e Was hopeful about
19 out:there? e a couple on his property He thought: ‘that'was
20 A: Isawa brldge abutment with'tool marks.and {20 great:
21 othiér materlals corimensurate with late. 17, early 121 Q. Okay Whiat did the -- what was the: grade of
22 1800s.. . 22 the slope like Behind his.house at that point in.
23 Q; And where:were those - where = wasit-- 423 time? '
24 T sorty: Justto: -clarify; was it one brldge 124 A: Tdidn'tineasure it.
25 abutment on his:pieceé Of propeity or wére theré 25 Q.. Okay Would _you say that it was:-- d1d Jou_
page 31 Page 33
1. -multiple.on his piece of property" 11 have any. dlfﬁculty getting down to the rocks --
2; A: Asl recall at the t1me what weiwere 2 A: No.
3 y ing e smhis | 3 Qi --interms of the grade?
4; , ork on adjacent 4 A. N‘o,,,
5 property - T-do not thmk thatat that point.we ) Q. Okay.
6! took-a look at those but he: was taki gal look at | 6 A.. Huh- uh (negatlvely responds). No, actually
T : ' L7 ‘that'was nice: 1'm nota goat.and it-was not
8: T 8 that hafd'to get down there
9 Q Sure Okay. And.we'll getto the:.other 49 Q. What kind of [évél of foliage was growing:in:
10 ‘propertres later I just wanted to make.sure 110 ‘that area at that time?
11 - sty 1L A 1t:was -- there-were. portlons of it that:
12 12 ‘were dense there were portlons of it that weéré
13 113 less dense, but the materials:we:needed to see
14 114 -werewvisible..
15 1 ‘ ' 15 No® Okay And‘'when’ 'you observed the-abutment -
16. [ want o say downslope from his house 116 A. Uh tiih (affiriatively responds)
17 Q: Closer to the rrver‘? 17 Q: -=can.youdescribe what you saw:in.2007?
18 ' 18 A. Isawa varlety of cutstoneswith tool-
19 -area of : 19 marks with dn]l ‘marks; with black: powder
20 ,,lt was on’his propertyf. 120 blastmg marks, w1th other 1nd1vi ua] iarks Upon.
21 Q; Well, doesn't his. property go:all.the way 121 them demonstrating they had been:quarried,’they: -
22 down to—the rrver" 122 were not:from:the area, and they had been-moved.
23 washi't F an 123 there specifically for the purposes of making a
24 .easement of aniything of that nature because it |24 bridge abutment,
25 125
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Pdge 34 : Page 36|
1 ‘in"connection to each other:or in relation to 1 ~A.. Correct..
2 each-other? 1 2 Q. it ‘was'someone's brldge -
3 A. They were:stacked, Someof thém were | 3 A.. Ub-huh (affiriativel _
4 stacked in place, some of them were stacked it 4 Q. = theoretically. Did you form’ any opinioi
vS_, _ ;shghtly out of place and some-of them. were out =5 as to'whose* bndge‘s't'orlgmally was?
6 _ofplace I 6 ~ A. My question is:to time® period. You'
7 Q.. Whei you say some wereistacked ot of 17 askmg ifie at'the time when.| fitst visited or
8 -place~= 18 you askmg me:in subsequent years? Are: you
9. A.. Uh-huh (afﬁrmatwely responds). 19 Q. I'see. Soyouropinion may have changed as.
10 . Q‘.V = that-would cofinote to | ut ‘that. they were . 10. to whose brldge that was?"
11 -mtentlonally stacked but not in place. f11 A. My opihion. did not change-asito whose bridge
12 ,A No What you have gomg on, there wasa |12 1t was: My oplmon changed as to s actually, my:
13 - that 113 1 ; g
L5 ‘some of the. materlals were nearly mtact and. i IS additional research. There's:a large dlfference
16 .some:of the:materials:had been dlsplaced 116 there: :
117 Q. Lisée, -Are yoii - how: long have:s you been i [17 Q: Okay; Whose--- i your' oplmon followmg
18 .Columbia? |18 that initial Visit=-
19 A, Twenty-eight years. 19 A ‘Uhshuh (affirmatively responds)..
20 "Q Okay.;- D1d -- 50 then:did you move hereto |20 Q. - whatdid:you ¢ conclude regarding:whose
22 122 A. My initial stiteniéntito David was:that thie
23 23 brldge abutment was: commensurate w1th the t1me
24 kay. you werenot. |24 ' : of
25 |n Columbla when the sewer;system at. 1ssue in {25 ulc
‘ page 35 page 37|
1 ‘this case/was originally constricted? L Havé to do:mote-inforfitation, more research, and
2 ‘A. ©'haveno idea ifithat's the case or not. he:said-he was excited fo do that: 1 said, i
3 ‘Q Okay I'fl represent to.you that:was done Great; keep me:informed;" which is exactly what
4. ‘i the late: scventles, eafly’ elghtles a3 = he:did.
5. A. In which case -- 'Q.. Okay:. Following=
6 Q: --"understand it. A Whlch by the way_,Als asstandard statement-I
T A =1 wasnot here: ‘people: v '
8. Q. Okay. All ght “Then.§6: you don thave
9 any, insider knowledge as‘to.the level of clearing; .
10 * or'blasting that was done along'the Broad River ‘ A Yeah
11 ‘0 dccomimodate; 1nsta11at1on of that sewer system;, ‘|11 :
12 i that fair? -
13 A. That's true. 13
14 Q Okay». Followmg_the lmtlal visit o the:
5. 3 , any conclusmns 15
16 astowha ‘ 16 ‘ etectives.episode on
17 .A Yes 117 the. brldges but af that tlme clearly, SO
18 118 several t' ‘
19 o ;
20 phirase the questio st 1|20
21 an opmxon as'to:-what speclﬁc bndge abutment . '-:'2 1 A. What do you mean by 'gratis"?-
22 that might have’been? 122 Q. Done for free:
23 A: Okay. At what time'period? 123 A Everything | do s for free: I‘m paid by
24 «Q Well, I mear, the brldge -abutment.is whatit |24 the taxpayers. 1 don't take money ffom any other
25 is, right? I:mean =- 125

group.
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Page 381 Page 40
1 Q. Dy, you Kiiow. if M. Brinkrian was: compensated 1 case or hot. J really thought it was the
2 for his: - ‘ -l 2 Christmas party; but 1 could be-wrong on that:
3 A. Thave.absolutely -- 13 Q. Okay: And that was through the:Explorers
4 Q. --appearance.on that show" |4 Club?
5 ‘A. -=fo idea. 4 5 A. Y.eah.
6 " Q. Okay. When'sthe lasttime that ‘you were. 16 Q. Okay.
¥ out at the Brinkman site? 1 A. Uh:hyh (affirmatively responds):
‘8 A. Prot Iy Noveinber of 2016 - 1i6,:2015. '8 Q. I take,it, then, that MF. Brifkman is a
9. 20162 'T'd:have to.double;check: It.was in k9 member of the.Explorers Club?
10 November: : {10 A: Heis:a member national of the. Explorers;‘
21 Q Okay An"d forwhat purpose were you giit 111 Club, elected m
12 : {12 THE COURT REPORTER Tin. s'o'r'ry‘?
13- A. To explam the 2010 Archaeology- Act 113 THE 'WITNESS: He's an elected:-member
14 Q: Was‘ = who was’ present at that:visit? 14 national of the:Explorers ¢ Club
15 ' : ';15 “BY'MS. W@OT ‘
16 116 Q. Do you know:if his.wife is-also:a member.of :
17 117 that club?
AUl 118 A No'ides;
19 Q. - explame that Act that happened on 19 Q. Don't reca]] seemg her at. apny of thie
20 Mr..Brinkman's: property‘7 ' 120 meetmgs‘7 l
21 Ay Itdid. kbal A. 1 just-don't know:
27 Q. Okay. And who besides M. Hodge and |22 (Off the Record) ‘
23 possibly Mi: Charibets were present for that 23 (EXhlblt *No. 1 was marked for identification
24 meeting? purposes. )
25 A Davrd was, there as. well Uh—huh_,/_ e e ... 0. Mr eader I'm £0ing’1o - Dr Leader I'
v Page 41
1 (affirmative resporise): 41 going to hand you 4 copy of what we're going to
2. Q. Was Ms. Modesta -- 6F, eXcuse;iie, 12 mark as Exhibit 1, if you'l] give’ me 2=
"3 -+ 'Ms: Brinkman present? 13 A: Okay:
4 A, Probably: I'don'trecall 14 : Q You're free to flip through those If) you
5 Q: Okay, All'tight., And o 5 giveg me-a second I w1ll pass copies out to.--
& ‘Noveitiber:2015 visit and thé initial visit that 6- A. Sure.
7 'you-had:on.the-Brinkman-property; approx1mately 7 - Q: -sother counsel as well
8 'how many other times would you:say: . 8 '
5 -0ut. o ) ' 9 Q. Dr. Leac GRY i recogmze any of the
10 :questron" 110 photegraphs that ¢ are.in Exhibit 12
11. A. Probably six times; that's a guess: I'd A. Yeah.
12 have'to'double check. Q. Okay: And ifyou could walk through the
13. Q In addition to the two? ‘Photogtaphs or pa; 5 -~ the fifst ‘pageiof. the:
14 A. No,inclusive. collection that you've been handed.
15 Q. Inclusiveyokay.. Okay. Have:you ever been . And just:for the record; the photographs
16 ‘to-the Brinkman property fora. S0Ci; visit 16 that you have been provrded -- let me réad out
17 ‘urirelated {6 your work with Mr. Brinkiriah related 1.7. : those. Bates fwimbers for the record just 50-1t's
18 ito the rocks? 118 easier-for us to identify them later. They-are;
19, A. Yes, one time: They had-a -- a social: 19 ‘marked 02-000008, 02-000040, 02:000002;
20 gathering of the Explorets €lubatthe Binkman |20 02-000018, and finally; 02-000015, |
21 fésidence. ' J21 If3 you ‘could take a look at the’ hotograph
22 Q: Was;that:for the purpose.of wafciing the 122 on page one-=- o S
23 _ ~te1evrsron show. covering the story-related to'the: |23 A, Uh-huh (afﬁrmatrvely responds):
24 rocks? 124 Q. --:and describe. for me what this, photograph
25 A. Youkiow, L can't remember if that.was the 25 shows to you.
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Page 44|

| Page 42’

1 A. Well, what I think-we're looking at here. 11 Q.. What are:we lookihg at-in.page.three; if you

2 based on your photographis a partial drill bit 2 :

3 incursion into the:face of thé stofie.. I3

4 Q. Okay. And ofthe stones:that.<~well, let 4 actually have,seéh th1s photo before but ‘the -
5. 'me back'up: The stones that:you saw on the {5 -what I'believe that I'm seeing hereii is'the upper:

6 "brrdge abutme" - b & level of the: abutment where the bridge woild have

7 A. Uh-hith (affi rmatively responds) 7 1€ Of] y<l §i5.a 8tep cut: and

8- Q:- -- located on Mr: Brinkman's'properfy: ==. 1 8 then the: support set ‘So Lthink what we're

9 A. Cotrect: o ] 19 lookmg at here is-a portion’ of'a -~ the bridge:

10 _Q. = fioWw- many of the stongs. had. similar 110 Q. Okay, Can yout tell froiri this. photograph if*
11 markings as the-one.you see in page one;of * 11 -the:focks that We're;1o0king at afe,6n
12 Exhibit 1?7 1120 - Mr: Brinkman's property?
13 A. You'll haveto defing"similai imore. This i3 A. No,I cannottell you. T'd have'to
14 [Is-a partial:set dofie; by a unfulfilled drrll 114 physi :ally be thers to’iriake sute:of ‘this: photo
15. 'mark f et Q.. Okay Do you see:in the upper left-hand,
16’ o portion of:fhie photograph what: -appears’ to'be a
17 thaiimade striicture of some sort? Maybe & ‘deck-or
18 part.0f a house?
19. A Yeah 1t looks like.a house with.a. deck
20 -
21
22 photograph as somethmg that:you saw o the:
23 Brmkman property‘7
24 5 s 15 off for me: The.step
25, looks Very familiar. " You know L=
' Page 45

1 f Q. When yOu say: ==

2 12 A;  -=suspect that: itmay. be;on the Brmkman

4, ) 4

5 |5

-6 16
.8 A, Ts this:page two.for you? i - 8 A (Indrcatmg )

9 Q. Yes. " 39 Q Okay So in this:picture, the:rocks that:we
10 A, Okay: : 110 - are seeing, would you describe fhese asistacked;
11 Q Page twoiof Exhrbrt l excuse me : 11 shghtly off the stacked placement -oF not in
12 A. (Witiiess coinplies) 112 place?

13 Q. Okay What are'we looking:at'on:this: 113 A. Thisis.not my favonte photograph I wouldé
14 pv" ] 2 14 prefer toigo back" nd di en’
15 115
16 yposite:side: of the-river. . 116
17 == if thlS is from the 17
18 18
o OSite s - |A9
20 Q Okay So any connectlons thiat may or-may (20 graph.
21, not exist on that side; you're:not familiar with? 21 A. Would that be= I don'tsee:a. number on: .
22 A: Not:in -- not:pessonally familiar with. 22 this one:.
23 Q. Okay., Let's tufni to page | three of the: 23 [ ust the et page: It has -- Iooks like
24 exhibit = 6f Exhibit'1 there. 24 SOMEIFoR -
25; A. (Witness complies.) 25 A. Okay.
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Page 48

Page 46
1 Q. =-or some sort of metal -- 11 ‘by*hand or:ifiit-was done. by equipment.
2 A. Well, thaf's exactly - 12 Q. Okay.
.3 Q. == plece 1 3 A. The:ories that I saw on his; property were
4 A. == whatitis. | 4 ‘done by-hand and they were the.appropriate.
5 Q: Okay. 1 s circumference for black powder: %
9 A, You're lookmg at iton in between the 6 Q Okay. All nght Let -- before [ get 06
-1 crevices:of-a fock.. 17 far inito the quéstions, lét me, go back and ask.
8 Q: Okay 8 you about the other parties that are involved
9 A. Ttcould: eaSIIy be. -~ this --if I remember 9 before 1 forget that-and what you may or ‘may not:
10 _correctly, this i§7out in the:=~-out.in the water 110 ‘Know, bécalise, obv1ously you kriowa fait bit aboiit
11 itself. Again;1 did:not-physically-go to this. 111 ‘the:Brinkmans: James Coleman, is:that aname:
s ‘one. 112 ‘that 1 rmgs a bell foryou?
13 Q. Okay. 113 A. T'vélieard the niame; I doi't kriow James
14 A. But: my. --iny speculation --no, [ won't 114 Colémaii.
15 .speoul te: L. would thmk that 1t's part of : 115; - Q. Toyou knowledge never.mef:Mr: tColeman"
16 ag ] 116 A. Asfaras ] know.
17 0. help support and tie-do To o) A.the 117 Q. Okay What about Cail Foster‘7
18 area. But havmg not: physncally stood on: top of {18 ‘A.. Nope.
19 it, I'c say { that for a-fact; 119 Q: Karen Foster?
20 Q. pottior 20 A, Nope:
21 formations: oh Mr Brmkman S property -=notout |21 Q.. Robeit Collins?”
22 on the water; not:across, but-actually-on his: 22 .A. Nope.
23 propety: that you did. not Jook at; to-your - 23 Q.. Pamela Collins?
24 .knowledge‘7 124 A, Nope
25 A. “There are probably any number of portionsof ]25 Q.. Okay. Westoh & Sampson Tnhcorporated?
- Page 47, Page 49
1 :'thmgs on‘his property, I have:not seen: 1. A ‘Who?
2 : 'm talking aboiit the bridge abutment 2 Q. Weston & Sampson Incorporated?
3 that he clalm sxists. Weie there. any: portions 13 A, (Shakes egativély:). :
4~ ofthatstructure that-you did not review? 1 4 Q. Can'you givea verbal "ho" because the court
5. A: Given the time- perlods [ was there and given | 5 ‘Teporter = s
6 the Vegetation that was there at various. tlmes 6 -A; Sorry: No:
1 one would have ‘oeaccurately say there are, 1 Q “Thank you. Weston & Sampson Engineers,
8 :undoubtedly portions of the bridge:abutment that | 8 Iicorporated?:
19 ) : 19 A. ‘Thatname I haverheard and actually‘l may:
1.0 120 have-heard it from:you when:we were talking on
T LN, ) 111 45,16 Who you were fépresenting:,
12 on the first. page of = 112 Q. Sure, o
13 A W-lthout'havmg the scale»' and_ it 113 A. Okay. Inthat case, that's;where I heard -
1:4 [ 114 it ’
15 'mvolved of theﬁhole, generally speakmg, ahole |15 Q Okay:; :
16 ‘of'this.nature-would have.been:a.drillset == 16 A. 'Biit other than that, I have no knowledge of
17 'Q; Okay, 117 them..
18 A. --again; going i, The: dlfference in 118 Q. Thank'you. That's fair enough. Weston &:
19 fe . == diameter/circumferencé.—- often |19 Sampson Services; IHCor
20 is one:of the things that determines whether-it's 120 A. Tthink they're:on thé docuimeiit that Was =
21 . 121 I'was served with. Again, T don'tknow any. of
22 And; om this photograph; one |22 ‘these people personally. .
23 can't actually: take 4.look at thé.striations 123 Q. Okay ‘Weston &: Sampson CMR; Incorporated’7
24 .interior to the hole to. determine whetherit-was. |24 A. No.
25 25 Q. Okay And ], take 1t none of, those Weston &

_done by -- from this picture' whether it was done.

13 (Pages 46 to 49)
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Page 50. |

‘Sampson-entities came up in your discussion with.

Mr Hodge out on the Brmkman property regardmg- 1

Ayour recollectl ,n"
A.. Nottomy knowledge no.
Q Okay rAnd in any" of. your subsequent

understand that those entities: dld not come up in
those drscussmns either; is that fair?

A, IE 8 falr I think that whei wé were

talkmg most recently about the 2010 Archaeology
Act, he might have, but J'don't recall it as a-

fact no;

Q. Who is "lie"?

v jA John' Hodge

\ "of Columbia?

{Q Certaiily. | .,would expect thdt you've heard
of'them:z
Ar l've more: than'--
Q; - and have nowledge aboiit,

== heard,of them. They actually called:me
'about ‘this:at'one. point to: spec1ﬁcally ask me
& "'”t;Dawd Brmkman V

Q. 0 0 T OV UT b, LN

11

look-at the: site-files; and takea look. through

 that,as. well as’ to"how we; got‘to the pomt-fof

_ Q Okay What about A company by the name; of

Page .52
Q.. Okay. Létssee. Aiid that'you said was;--
- A. Butthat'sa guess. | don't have ==
actually have a note fromthen, Again, my
expectation wag they were callmg e back:
Q. Okay. Andyou 1nd1cated,yoru said "yes" to
all of'the-questions ‘
A. You bet.
~~that; they were -- asked,
A Yep.
Q. Okay Did you. give them:any information
beyond a srmple 'yes"? Did: ¥ ‘all Have a
substatitivé discussion?
A. Oh1 suggested they-could come down, take a

the.faw matenals :
I-pointed them afthe ‘néwspaper article and,

I suggested they go-on:to the: HrstoryfADetectlves .

web tesand takeia look-a

the Confederate ‘bridge:
Q Okay ‘What'a it North Amencan Plpelme
Management”

A, No idea.

100t~ 0y T G NS

‘request-of counsel, butit's speculation.on my:

A, Ane-mail 1 woul'

"They nevér: got back tor me I‘m assunnng at the

part;

"Q Sure. Was that coritact via e-mail oF phone
do. yourecall?

A; Telephone:,

o} Telephone? Ok 1y
have: provuded itto- you.

Q. Okay. Were you responsrble for: gathermg
the documents in response to- my FOIA request?
A. Yep

Q: All rlght And do yoil Have a récoliection.

of. roughly when that telephone call-was?

A; Ttwas prior to John Hodge's request about
the: 2010 Archaeology Act; probably aliiost by §ix.

Page 53

Layne Tnlingr?”

A. Ngver heaid.of thein,

Q Okay Robert Horner, PE?

A Never heard.of him..

Q Wouldn't know. Mr: Horner if he' walked in'the
room?

A.. Afraid not:

Q South Carolma Archives & Hlstory Center?
A. Oh deﬁmtely

Q.. Tellmed. little bitabout;that. -particulaF

group.. What's thelr - pUrpose; and what do they.
tend to do‘7 i

'Hxstory is: set up o, take-;c e ofithe.
l—hstorlc Preservatron-Act T hey area- State

they Mlt:on Sectlon 1€
the: National Historic,P
Q. Okay

A: And “of course, they are:also the: archlveS*
er" N_evState, ) they ie hold ing orito addmonal
archival,materials.

Q.. Okay. Haveryou worked with.Mr.. Hodge. or
Mr. Chambers on.any.otherlitigation matfers --

.months

A. No.

14 (Pages 50 to 53)
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PaGe 54 -j . ‘ ' PEGe 56

1 Q: 11 Q. Okay: Inyour opinion, has that:assessment
2 A, 12 ‘bee; det‘ initively determined, that these:remains
3 MS. WOOTEN Okay If we could £0 off - 3 are; in fact, part: of the first brrdge by John
4 ithe record for just-a minute. T 4 ' Compty'7 ‘
5 e Record) 15 A.. Given-the location of'the abutment-on.the
6 ’ [6: 2 was marked for 16 Brmkman‘”property ‘grven the overlay of the maps,
7 identification purposes:). -7
8 BY:MS.WOOTEN: “ | 8
19 Q. ‘All right: Dr. Leader; I'm going'to hand 19
11 gomg across, my professronal assessment i§ that:
12 they are: mdeed partand: parcel of’-af,brldge
4 et :
15, Q». Okay And téll: me:what:we're: Tookingatin - |2 l
Le: the first:photograph:on the left-hand de -
17 . 5
18 ‘where I fiave: t”per ally gone These are o 183
129 photo ra hs that were: prov1ded to'me:as’ part‘of a {19,
22 archaeologrcal analysrso “thosé additional '
23 locations:. '
24 T otheiwords, the infrastiuctiire that he: ‘
25 had providéd. to support hisithesis going:across

Page 57|

thiestiver at those thiree, 16cativrs was, very
strong, it was apparently accurate:m terms of

n scrence ; you're never: done:and
Step; v whrch would

Q. Rrght 1 undéfstand that. Okay
_ A Okay o

. Q I'm sorry What would have been: the next:
step?

youf* do you: have an. understandmg as'to. whether :
vthat means. Mr Brmkman 'st takmg the photographs

on‘those other: propemes ‘
Q Okay And I'm sorry, when you sald the

does not. own'7 Can you' tell that~ from'these
photogr aphs"

those three Iocatrons“was very strong, rt
was: apparently accurate in: terms of the data

brrdges in; placeas suggested " o

15 (Pages 54 hfo)
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O 60 =1 6y G ab T N =2

Pagergsé:

THE WlTNESS Okay I8 that:what-we're:

BY MS. WOOTEN

Q Sufﬁcrent‘for yvho to grve a recommendatron‘7

MS WOOTEN&E Sorry.. Wait. We ie:
gettmg.-ahead of the court reporter Sorry:

BY MS WOOTEN

Q So gomg back -
Q -0 rhy questron then: -Sufficignt:for who -
‘to:make:a recommenda‘uon‘?

G O; 00, < LON, U o L N i

puirp
o.
: A Am I done with thls?

“but more orless in‘the pathway, suggesting that},

Page 60:

Q 'Go'tc_ha okay:
(Exhibit:No: 3 was marked-for 1dent1ﬁcatlon

H d you'what's begi: marked 4§ Exhibit3.

,re done w1t_ that.

Q And what are; the photographs that we are
lo kmg at here‘7 v
oking:at boulders arid-other
materrals:that Wer == as stated -aré:1iot.
directly in line with: the == with the abutment,

they were poitions of the -- the constiuction-and
potentially-anchor points.
Q. Are’ these; to your recollection; located:on. |

supportmg documentatlon as to locations that
_ gave:survey, statements, that'they were sindeedthe
Compty brldges

started off at a:lowert: elevatlon an then moved,
.up to:higher elevations on.the:side.of'the river
that he was.atin an: effec‘_;-- aftempt to: avord

_ a flood'in the future}, whrch
t‘rﬁadejperfeét,sense

> = G KO (00! i OV U0 s, GO} B R

) _ Page 61
referefices that the Stite Atchaeologist: -

identified these. as: quarry:stones:,

A ‘That's. correct, that there were: chlsel marks

youre Pk emeat, | cannot
Q. -Did Mr Brinkman ever make any

onhis property?

(Pages™ 58 to 3
Page 407 of 83
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PagE 62, Page 64
1 A. 'He did. He'said they: were outside: 11 Q. What does that mean, "partially:slumped"?
2 Q. Okay-. 1 2 A. Inother words;’ there are some things in‘the
3 A. Actually, let'mé: quallfy ‘that. He sa1d the: ‘ 3 back that are: Stlll i) posmon ther e aré
4~ abutment was. I do notrecall him. specifically 4 materials in the front:that are:nét in posmon
5 referencmg loose-stones being in or. out: 15 and you: ‘havera mix
6 Q. That brmgsup a good point:. If -you were | & Q: Okay If you could --.I think it would be:
7 explaining to-a jury, a lay jury,: ‘what an 17 lhelpful for the record. 1f;you ¢ould point out to,
8 "abutment” is, how-would: ‘you define:that as | & .me the rocks-that you. would describe-as bemg
9 opposed-to maybe some:-of the stones- that.are. 19 slumped and:the ones that-you would point outas' -
10 loose dnd surroundmg that’ structure? 110. being --
11 - A. Abutments.are.part.of a construction that. 1L Al l ‘would-point -
12 : 'support‘another ‘structure from erosion, from 112 @ ==in place
¥4 A 6! re talkmg about a brldge, the: 114 center top (mdlc ,
15 .abutment normally comes up to the:side: supportmg 115 -+ -toy the rlght of that,, whlch has fallen. forward
16 ’ g ‘the area of the |16 '
17 rodd, ¢ t ifto.0 ce, So 117
18 abutments tend to be up. gams bluffs you. know, 18
19 * cliffs, side'points.. 119 .
20 Q. Okay This firstote isd better'color; so 120
21 I'm gomg 10 Use 1t 121 Let me start over w1 ] : C
22 A. Are we.done:with this one or should T'.. 122 - the ones that.are'in place in your opmlon in
23 Q. Yes; you cansititright there: 123 this photograph?
24 A. -OKay. 124 A Lwould point to the two at the top as being
25 (Exhibit No. 4 wis.fidrked for idéntification. {25 primiarily:in place.
Page 63, Page 65
1 purposes:) T Q. Okay. If you could take this:blue per’irand
2 Q Hand you. what's been marked -as Exhibit4. 2 draw'a circle around the:ones that are =
3 : ’ | 3 A Sure
4 -4 Q. =i place for iie.,
5 | ) A. (Wltness complies: ) L glve yOu:arrows
6 6 instead.
7 i ) i 75 Q ‘That's' fine. Arrows that'll work.: And
‘8 ‘Patchwork.of compilati 8 then'just writs:"in place" at the top..
9 strungfogether? 9 A. (Witness complies:) '
10 ‘ : 11'0 Q- .And can you identify for the:court reporter
11 111 thig note~t hat you put i there, juistso it's
12 f12 clear:. S
13 113 A. I.maiked it:as."more:likely in place.” The
114 |14 final determination of being in place or not in
16 )0 YOl 1tV 116
17 ‘meeting; on his property to drscuss the Act: 17
18 statute thaf we talked about 118 :
19 A. 119 would’ quallfy as ‘b Sing _abeled, place " but an
20 Q. Okay Do you,recall for what ‘purpose it.was 420 actual détermindtion of that would be. pendinig,
21 prov1ded‘7 J21 - essentially?
22 A, Well he!thought I'd find it interesting; 122 A. Right. ‘ o
23 . Wha hotograph‘7 123 Q. Okay. And arethose the only two, that you
24 A. We are’lookmg at:a colléction of stonework 124 would-déscribe as being:more likely:ifi: placé"
25 whlch has'been pamally slumped 12:5 A. Noz=well, in place, yes.

NAGNA®

(Pages 62 to 65
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_ Q.. Okay. Why don't. we'make that label on the

PEge 66 Pags 68
1 Q: Okay And with-== s it <= |1 ‘rocks that.you: fee] =
2 A. Letme --let me quahfy that. 2 , WITN
3 Q. Siire. _ S < Sai
4 A. There are additional materials that may-or 4 M. WOOTEN Well --
5. maynot be in-place-under them. Can't seg'them /| 5 : THE COURT REPORTER: .1 drdn t know what:
& ogray 1 6 you:
7 Q " Fairpoint. |7 THE WITNESS: Tn sitii.
8 A.. Require:additional research.. 8 'MS. ' WOOTEN:: :S:1-T-U". .
9 . Erom thetvisual of the -- that:you're able: 19 THE COURT-REPORTER: :In-situ? Okay:
10 jto seerii the photograph those: are the only two |10 Becaiise T wouldn't know what that is.
11 . you: :would identify? J1L, THE WITNESS: I-N.S-I-T-U.
12 iven:the locatlon of this-photograph, those |12 THE COURT REPORTER “Thank you:
13 ' atenient 113 ‘ WC eference them as-
14 Q: ATtid jus sat-and the record. - 14 ‘base; rocks apparent iytily
15 is clear, the remammg rocks that you-can 118 additional -= ’ ) :
16 v1sually : otect in- photograph i Exhibit: 4 116 THE WITNESS I'm sorry. T can't: qurte
17 A ! ‘ wotin |17 hearyou: °
18 418 ‘THE GOURT REPORTER: I'iinfiot 5uré if
19 19 - I'msupposedto be;readingithat --
20 120. MS, WOOTEN; You were readlng the right:
21 121 part.,
22 . 22 ‘THE COURT REPORTER ‘Okay.. "l would
23 : reference:them as base:rocks-apparently
24 acciifate, still in siturequiring additional rock." .
25 Q. Okay. ‘But.you'renot --you wouldn't put_ ‘MS. WOOTEN Requmng ddmonal work?
N page 67 15 , Pag’e €9
1 ‘thern in- the 'more:likely than-not? category to be }. 1 ‘THE COURT:REPORTER? Work? '
2 I 2 ‘THE WITNESS: Uti-huh (afﬁrmatlvely
3 st |3 responds).
4 say.:.,more,_ ikely-or- not hkely withéiit addifional -4 MS WOOTEN Yes, Ithmk that was the
5 researchi. 5 word..
16 ). O -6 BYMS. WOOTEN~
T , [ TR | 7 Q. .Andcan you‘draw arrows to all of. the ones
8- 'yét, but can yoi just poi to,mé thé,oneés you'te | 8 that'you woulc classify with Hat labgl?
9 notsure at the:bottom that-you're talking:about? 9 | yousaid: maybe some.of the ones: surroundmg that
10: A‘A (U d'catmg) 110 . one-you drew.
I . . 1 A (Witness, comphes )
T2 A. Yep Ayi.
13 Q: Just that one; rock? : A. Ofcoursé you can.
14. T ex_t to it; yeah; Q Okay:. So ‘would that i mclude 2 I'm not
15 0| : )
16 ./01 ortable =if you .
17 were asked to label this photograph with respect “A. More.or; less yeah
18 t se rocks that we just -- you just’ pomted Q Okay Can you draw ‘a crrcle around those
T aii label ther? :
20: A The ones T;just pointed.out?
21. Q: Yes,sir:
22 A: Twould reference them as base rocks
23 apparently still in. srtu requmng additional
24 work. and’ not actually: having done the addmonal work
25, required..

MAGNA®
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Page 70 Page 72
-1 Q. lunderstandiitis. not definitive: It's. 11 if I had'beén-taking the:photos.
2 based on == 2 Q Did yous'take:any: photographs on the site?
3 A; Okay: 3 A Actually, l left that to the other.
4 Q. -~ your best Judgment and experience. . And 4 Cause at that timeé
5 “I'm only asking, about these rocks, not:== I'm:not. 5 the: Umversrty had not prowded.rne -with.a decent.
6 going to take this: photograph and say; "All the 6 camera;
7 tocks that' look like this'in othér 7 Q Okay Have you:sinice taken any’ photographs
8 photographs* - 8 of the:site?
9. A. “Well; even:-= 19 A: Notrecently, no:
10 Q. -- "are to be labeled that way." 110 Q. Have you ever taken any photographs at the
11 A. == éven.in the instance of thls ‘What Wwe're. 111 §ite?
12 looking at is-a flat set fiom one: perspectlve --_ J12 A. 1did. t
13 Q. Sure; ’ |33 Q. Okay: I'don't..,
14 A. - that does ot provrde additiofial 14 A. ‘That's because they ré of a drive that went.
15 - ‘information,.whi¢h may or'may:not.improve it:from. ,1 5. blue:on me. In-othiér words, they 1o longer
|26 other dlrectlons R : 116 exist: ‘They-were digjtal photos:
17 Q g 17 Q -Are youaware of --well, let e ask it this.
18 118 way
19 - 419 -
20 20
21 | t ' 121 \ s
22 classrfy asimore hkely slumped'? ’ 122 the-abutieft, that's -
23 A. 1would. 123 A. Uh:huh.(affirmatively responds)
24 Q. Okay. And-can:you'r remmd me what:you said {24 Q. --atissueon: these ‘properties, have there
25 “slumped" 1s supposed to- convey‘7 ' ,2 5 been any other ma]or ﬂoods in.or around that
page 7i| page 73
1 (A.. What we have here:is a situation of a bridge. | 1 area?
2 that-was hit.by a:flood: The:likelihood of 12 A. There have been several. floods through that
3 thmgs staymg exactly where they wei 13 area,
4 ingtarices is vilikely. So'you end i uprwith. isa |4 Q. Okay.,
5 bit like:a - like a disaster sef. () -A. You bet.
6 Q. Uh huh (afﬁrmatrvely respond | 6 Q. And when'would have.been the last-one, if
7 it yol have | ;i you have a general knowledge oF reco
8 5ut ocks. | 8 A. The iast flood was the one that inundated
9 that:are probably totally dlsplace and the 19 Columbia.
10 final statement-as-to any.of the: above requtres {10 Q. So within‘a couple:years ago?
14 additional work: 111 A
12 Q.. Okay: 112 Q.:
13 .A. That does.not in any way; shift'it-from being |13 A. ‘Within a. year yeah
14 .a-bridge abutment; nor does it, shift it from‘the‘ |14 Q. 'Yeah. Okay. And:so there was flooding in
|15 : per;od; n 115 tha e
16 ;lmportant What'it means?s addrtlonal work. 16 - A. ‘There was flooding all up and down'that
17 Q. TLunderstand that. 17 area:. L o
18 tA Okay;;, As long as we re: clear,_ |18 Q. Okay, Are you aware: sof: whether any of the
is ‘ oh “aph 119 flooding that happened in irea
20 base that faces rlver s it your understandmg 120 unsettled or distiirbed thie- rocks ofi the. Brmkman
21 that the rocks depicted in this: photograph are 121 . property?
22 _part of the actual abutment or:woul 122 A: Okay I'm going't "need clarlficatlon on
23 ; 123 that one; I'm not fol
24 0d . Ic 3 |24 Q. -Okay. I'm askmg ou dicéited'théré Wwas
25 ’photo Thls is:not.the photoI-would have: taken 125 a flood in Columbia, correct?

‘\GN ‘\ e 13 (Pages 7gage4100f383
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Page 76

Page "7-4
1 A Cofréct. ' tor the tirfie that you Weiit out to visit the'site;
2 Q. Do you know:if the flood impacted the Broad thefirst time, and where you've set as a-markef,
3 River as opposed t to say; just the Congaree are: you aware of how any: subsequent flooding:i in:
4 River? _ ‘of tithe might haye impacted; moved;
5 -A. You'fe talking about the Surrérit -=the: and/of st lfted/dlsturbed any of those structures?
6 current flood? ‘MR- HODGE: I'm going to object fo the
1 Q. Yeah, theone that happened within a, year form, but go'ahead and answer the-question,
8 ago. : Q Yot gither - “you. either know or;you don't
9 A. OkKay. My understanding, it was-pretty:much know: I'can. rephrase the question, if you-+
10 'everybody insight, A Well iti-- actually-it's-a two-parter.
11 Q. Okay. Ai ny - Q:
12 A. Butthat's not my aréa of expertise, but A. 'Because ori the ong hand; what. you have is
13 ‘that's my understanding:. I-was:an island. ‘I damage to: the area that was done;by the.removal,
14 1dn't tell you:
15 : A
|16 ,A Ldidn't iget out for weeks :
11 Q My questlon 1s Have :you -=-well; have you
18 b At
19 . U3
20 : level
21 Q: Okay: So you're:nof aware as to whetheror |2 !
22 ‘not that flood dlsturbed of 1mpacted or moved the |22 hér aregas
23 .rocks in any way? 123 anyth1 g tha Would'bé corisidersd srgmﬂcant
24 : damage to:that area would require-additional.
55 o.you know:if any other floods, have S o 3 I
, Page 75 Page 77
1 acted thelocation of the” rocks fromthetime |1 Q. T think: you're: - ‘well, Iét me; rephrase’
.2 ‘that the ridge abutment-- or, excuse me; the (2 this. "My quéstion is simply: You have the
3 bridge was: swept away to: the timethatyowwent | 3~ flood, right? You‘have the original flood.
4 9 1 4 :
5. rldges that were | 5 ,
6; V2 16 A, Riglit:*
7 L7 Q: Rxght? My, point is: that there were other.
8 18 ﬂoods -
| ( 19 .
10 .Q .And you're fiot aware:of-any subsequent:=- 10,
11 .how any subsequent»ﬂoodmg mrght have impacted. - J11
12 ir? a2 -
13 113 WOO t gvei
14 Q. ! {14 questlon Would you please -
115 - flooc 415 MR. HODGE: Okay:
16 A ) 116 MS: WOOTEN: - let me getitout?
17 Q. - Wwheré: the brldge ‘was; there {17 BY MS. WOOTEN
18 A. Right. 8 Q. So you have the orrgmal flood, correct"
19 Q. And then: Hfollowing the: flood, the:bridge was {19 1
20 not there: 120 A g .
21 A, Coffedt, ' 121 of the ongma ﬂood = whrch when I say
22 Q. There: were remnants of the abutments.and. 122 original, I'm talking about the one that- swept
23 some rock structure:surrounding that, correct? 123 ~:away the bridge structure: '
24 A. Right: 24 A, Okay
25 Q. OKay. My giiestion is: Following thatflood. 25 Q. From that point ifi time to when.s you first’

MAGN-
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" .went out, on the property.to.look at the

L
4
5,
ki
; 8

'abu L XY
' were addmonal floods:
Q Okay. My quéstion is: Y.ou anfiot say

'you're'not:aware:how, ifat all, those:floods

‘moved or lmpacted the: bridge : abutment structure;

MR. HODGE&: Objection to the form. -
A My 1mpressmn glven the Alocatlon of

. Was *damage
rcaused by:any addmonal ﬂood it was‘not
; -t cause damage fo the:sitesin‘terms

MS. WOOTEN Why oi't e také:a quick:
‘break. We've: been gomg for a little over
‘an hour:

(Offthe record from 11 39 am. 1o 11 :52 d.m: )

Page 78;

D4 L0H 00, < OV WM 1T N

Page 80:

National Register:of Historic Places:materials.

are on it and archaeologlcal sites-are on-it, as

are add1t10nal inforn i,

Q. What's'sonie of the =
" A. =from that.

Q Im sorry: I didn't:mean to’ mterrupt you.

A. No, that's; okay:,

Q. What's.some: of the additional® mformatlon

that would:not - ‘

-- depending oh any giver

?sorry I"eut you off. T shou]d letyou ﬁmsh

: .THE COURT REPORTER: You:did® cut her | |
“off! '
MS. WOOTEN That's okay.

'tnformaﬂon palred with'theNational Registiy ot
. the —-;»what ‘was’ the other one you'said?’

_A. Archacology sites—

Page 79»

(Exhlblt No.:5 was marked for
. 1dent1ﬁcat10n purposes. ).

'about that collectlon of documents? 7
A I've seen: them before: o
what's the:--what's the first. -

:Q Okay ;And'what is-ArchSites? 1 it an.
-‘onhnefarchxval of hlstorxcal snes‘?

=archaeologlca] FESOUrCes’ databases So the

S B
Q. Archaeology sites; Yes. '

A. -=database; yes.
JQ Okay So what type of-additional

\GNA®
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‘1t whéther you ‘have docurngntation of i lmportance
or ot; you re.not. The/National Register:1s an

Q Sure‘ Biit the;=- o] ay. Soth
National Reglstry part.and: then you:said the:
‘archaeo]oglcal sites part.: :

C AL nght
Q. Thewebsité that-we'te: looking at:on page

Page ‘8'25f

ing’ group; | but 1t's ‘not:the beginning-of
Sfimportance ot inforiation, .
i€y have the

one; we ve got a page: generated from that

Deposition of 'Jonathai{‘,heqdeti.

. 1naccu

O 10 100 T OF U S, G D 1

f’a‘ge 84

Q- I think-yeuread:into: somethmg in my: -
questlon‘ thiat wasn't there“ My questlon was.

\ i this: lahdscape
Q: Ido Thank you: Now the: reqmrements for-

it says, "Welcoiné, David Bri
that on there‘7 .

: : : g
. ‘underneath: the Section 106%or: any other format

:So’if'the: statement that we' re ‘looking: at

(KOF 003 ‘= OGN U IS, K N T

: Columbla Canal and near- Castle Road and other

o

'assum'lné aeniethtng here. Is:this log-on'this | '
websnte here: somethmg that is:secure, that the:
3 ‘ annot-access.on page:one?

areas:
ay. And.6verto the; 51de ‘there'sian ared;
_that says "layers"?

A Uhihtlhr(afﬁrmativele:esponsp)} o

area that shows: you -what is

checked off;
,A? Nt

of what this- map is.. And the NatlonalgReglster
is. checked off, correct‘?

Q. Avid what is that signifying?

22 [(Pages 82 te 85)
. Page 413 of 583
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Page 88

Pagé 86|
1 ‘A: That would be looking for the data as.to 1 to track-the shape that we:sawon page one of
2 whetlier §6imething o the map was -- orany: of the 2 Exliibit 59
3 maps. It's’a general statement. Y.ou can search. -3 A. It dogs.
4 any part of the State, not- something that's one- S 4 Q. Okay. .And there's a pop:up note-here that:
5 Tocation: 15 indicates that the resource: name;is the: Broad
6 But if you iark-"Natiofial. Reglster “if you 6 River Feiry. and Bndge Slte correct"
e ‘came down to a démarked cultural: ‘property, you' | 7 A. That's correct:
8 could tell whether-or not it was on the National | 8 Q. And there'san- ellgrblllty determmatron or
9 Regrster assuiming; that that informatioh has been | 9 place to mark: that and-it says "ot ‘eligible.or
10 uploaded. 410 requires evaluation;" 1§ that correct?
11 Q Okay. Sothis. checkmark here is not: a1 A. ‘That's-what it says:.
12 fggdrcatlng'that, this property-is on‘the National 12 Q: Okay:, The-date of resourceis listed as
13 Register? N < 1791'10,1900, Who's respoi eteffining
14 A No: 114 or uploadmg thé informatiofi that-zwould be
15 Q: It's mdlcatm g a'search of the:National 115 generated in thlS type of 2 pop-up note‘7
16 ’Reg1ster has beenpconducted“" e i
17, [, ' 117 would verrfyv,lt and we would put It up through
18 Q And that would be;the same for-the other 18 one of our staff- members ==
19 checkmarks that' we seeihere? {19 Q- Okay. :
20 A. Sure: {20 A. - who,is the ArchSite adimii person.
21 Q. Okay. ‘What.is the:portion down in the fower (21 -Q. .Alltight. ‘How:is the deter
22 partithat:refers fo "Quads byPeriod"? What is: 1220 regardmg the date:of the resource typlcally
23 that referrmg to? 23 arrived at?
24 A. You're Iookmg at’ topographlc quadi maps: 124 A. I'm SoTTY. I'éai't héar. yot.
25 Q. Okay. And what would those show? {25 _Q. 'Sorry. How isithe date.ofiresource
Page 87| Page B89
1 A. That:would be your USGS: topographic quad | 1 typically. determined:for. a.particularlocation?
2 map. Itsa specific type:of map. 2 ‘[ mean, 1791 to 1900 is a fairly broad fime
3 Q. And‘there’is an area off of Castle.Road'that, | 3 périod:
4 appears to bé:detmarcated ini sort:of a & A. The reséarcherprovides the:information. It
5 purpllshy -pink color: 5 goes through. checks with-the. srte ﬁle people and
6. A Apparently so. 16 it gogs up throughth -admiin, ArchSites:
gl Q. Okay. Do youknow what that's refetringto | 7 . Afid do you a
8 from looking at.this particular page? 18 that location?
T A- From:this partrcular page" No: ) A.. Do I agree with;that range for that
10 Q: Okay: If' we could turn fojthe next page of |10 . location? T don't have sufficient informati
Il Exhibit 5., 1 ‘based on thlS one nap to deterhifie precrsely whiat
12 A (W1tness complles ) 112 isorisnotincluded. within it.
13 @: Do yourecognize this website? 13 Q. Okay:.
14 A: Yes. 14 A: Butl would -~ but 1 would say at least the
15 Q. -An_” what-ls; this web,s,rte? 15 first port1on of the 1791 ‘statement. does appear
le. A.. It'sstill'the same - website; it's: ArchSite. 16 tobe.correctbased on;-- based.on the. ﬁrst map:
17 Q:- Okay:- And is-thisalso something:that would |17 (indicating); if they-are indeed accurate =
18 ‘not 'be available to. the general publlc‘7 18 Q Okay:
19 A. That'scoirect. 19 A. - whicli they should be;
20 Q: Okay. Andwe appear to still'be:looking at _2 0 Q And if'you look at:the next:page of*
21 this Castle.Road area; is'that correct? |21 Exhibit 5, the one that has-the layers listed ==
22 A: If's een white - 1t's d very poor 22 A. Uh huh (afﬁrmatlve response)
23 prmtout but yes:i. ’ 23 Q,_. -- inthe legend it shows that the Natlonal
24 Q. Okay: And you:see the =- does the shape 24 Register points, polygon, historic structures;
- that shows up:in-a pinkish- purpllsh color -appear._ 25 and hlStOI‘lC areas are: checked And 1f I

125
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Bage 90 - Page 92
1 followed you.correctly earlier, that'means that a. 1 that. So if you'll please let mé finish.my
2 search for these-items were --was run to I Z question, then you.can lodge your objection:.
3 generate this i image; is that correct? 3 T'm.sure “the witness will grve you time-to'
4 A. No. | 4 do that.
5 Q. Okay: ‘ "5 MR. HODGE:: Proceed.
6 A. Not --not fully, correct. “The-decision of © 6 'BYMS. WOOTEN:
T which layers to'turii on.-= this:is a GIS site. -7 Q The qiiestion’ thatI Wwas! askmg, Dt, Leader
g8 So the-determination.of which layers youturn-on. | 8 s ==
9 simply tufns-on those: layers: -9 A. Sure,
10 So wheiever: you weiit in.the aréa of wherever io Q. -- we have & checkmark on, thls exhibit:that-
11 -you're searching,:if those layefs are:turned on, 111 $hows that the National Reglster pomts was
12 'you wrll see those layers : 112 searched, correct?
13 'Te: €5 113 As Correct, :
14 X |14 Q Okay 1f,infact; & hstmg on,the
15 are:checked:means. that a search for these pomts 15 Natiorial. Register for this property ‘existed and
16 ‘Was Tun: 116 had been input into the: web51t e
17 MR. HODGE: Objectton 17 A. Uh-huh (affirmatively res Is).
18 Q. Isthat correct? ‘ 18 Q. -=you.would expect that that inf
1o A. The-- 1f the pomts are tumed ong the = 19- would be:generated based on the fact that the.
2.0 : ' h !
21.
22! MR HODGE Object on.
23 .at.on A. Tneed'to.clarify something with you on:
24 the-National F ’eglster‘pomts correct‘7 this. ‘ .
25 A. Thats: orrect _ Q. Please do. SR |
- Page 91 Page 93|
1+ Q. Andinthe.photograph thatiis generated by | 1 A. Siniply Marking the side st iiakes that data
20 ‘that'search; there's no-reference to:the National | 2 ﬁlayer avallab]e does not necessarlly make: it
3 Regrster - : 3 3 ible, you
& MR. HODGE: Objectlon P4 \ IOPS 1
5 Q. :=correct? 5 CIf we can reverse 2256 on. this oné, where this
6 A On thlspartlcular sef; there is not -6 shows up= ’
7 : - ] 7 Q. Uh-huh(affirmatively responds).
8: '8 AL - ‘this has been clicked, upon -
g on' that checkmark bemg there you would expect b9 Q. Okay
10 -that' mformatlon - 10 A. = showingthat:
11 A. Not necessa rily 11 MS: HAM: I'm:sorry: When you say
12 Q. == aSSlmINg it’s: begn nput - 12 Withis.ofie,"” can you --
13- " MR:.HODGE: Objectlon 13 THE WITNESS: On-this page:
14 Q. —~to generate in: the system? 14 (indicating):
15 <@ 15 MS:HAM: Okay: Second page on
16 . 16 ‘Exhibit 5.
7 17 THE WITNESS: ‘And this is'the page:Il'm -
18 18 showing (indicafing).
195 19 On this'page;:what you have is'a
20, 20 polygon Just bécause you'| have thmgs
21 21 * marked off.on the side set does not meii f
22 22 that they re.automatically visible: '
23 y ’ q ) 23 i ey, are; sometimes they'are nof;
2% MS. WOOTEN: I was, riot: ﬁmshed with.j iy 24 To have this appear, you have-to
25 question and I:think-the record.reflects 2.5 specifically highlight and open the:polygon
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page 947
1 ‘whereupon the attendant file appears w1th )1 language that says "not-eligible or-requires
2 t, okay?” 2 evaluation"? What color-would you call that?
3 5 on the next: ‘page; the one’in .3 A. OH, okay. I wasn‘t stife what we were:
4 questlon Where you have:it and you do not 4 lookinig at. Ts that ---is that. fuchsia
5 ‘have that box open, it-does.not mean the. .5 (indicating)? T'm looking at.sort of like a.
6 information was not available: It simply 6 pink. Isthat fuchsia? '
1 Tieans the Box was fiot - the polygon was not 7 Q. I'fid under the "historic §ites” part.--
‘8 clicked. It:was not opened ] I8 A. Yeah. No, that's:=
9 : In other words, simply: because you have | 9 Q. --down - ‘
10 Tha g5 on the side does Tiot giiarantee they 110 A, --where I'm lookinig at: The dot;is that
11 dre visiblg unléss you have opened them., ik whit you're calhng fichsia?
12 BY MS: WOOTEN: Q. No,you're lodking at-historic. structures
13 Q. Well; there's'a legend side, too; correct? I'm looking at the hisforic areas --
14 A, I'mi-soriy? A, Oh . »
15 Q. Tothe websrte ‘there-is:a.=-;there's a Q. = down at the:bottom. I'm sorry.. -
le- ilegend?’tab a:search tab;.and.a layers tab; A Too far: down Oh okay '
17 ay ,‘
18 A. Siife.
19 Q: And’the page that:-we-were. lookmg at'was'the , requ1res evaluatlon"‘7
|20 layers;tab th t:shows what's been searched, what A, 1'd probably-call it pink: :
21 Jlayers;have b hed, corréc 121 Q. Okay Well, then we'll usé Yolif terin
22 A, Itshows which: layers have-béen marked. The "'pink;" that's fine.
23 search is-automatic and this:is a standard A. Sorry about that:
24 f‘statement where it opens: up pretty: much to this _Q ‘No;no, that's 'n_e I_‘apprecrate your
25 .orié as default : 'clar lcatlon A right. So lie pink area,
Page 95| Bage. 97 |
1 Q Right. And.ifyou look at'the:legend tab, Sl right?
2 which is:depicted on the last page of: 2 A. Sure.
3 ‘Exh‘brt 5-- 3 Q: That is what's shiown'on this page for the
4 4 afea suffounding Castle Road, -
S Gotiit. |5 A. 'Right.
6! Q. Okay That shows that’items'marked in the i 6 Q. Okay: So that-means that this historic.area
7 P : color -~ {7 as:shown on South Garolina ArchSites-is.
8 ‘AU '-huh (affirmatively responds) '8 identified as ligible or: requrres
9: Q. =z meansithat it'ssnot:eligible: or requires 19 evaluation, " Gorfect?
10 10n_ correct‘7 10 A: That is what.is shown.
13- \ 14 MR: HODGE: Objection.
12 . 12 Q Okay And what is the s1gn1ﬁcance ds you
13 a 113 understand it, of that label in-relation to thi§
14 Q Thér@‘f is-a.color that's in ,thQ'f'li?g'@i!dz. website?
15 A. Yeah:. - 15 A: Okay: And I'think this goes -- takes me:
16 Q. There's one that's.a dark maroof~-: 16 back to hy initial statement Wheh-you said I was:
17 .A. Okay. g answering too:much of your question or mote.
18 Q. -- and there's one’ ‘that's'a lighter ---we'll - 118 questions:that you'were looking for: So let
19 call it fuchsia -+ 19 mg -- let me:-- let me’ ‘put this’into perspective
20 A.. OKay. for you.
21 Loa color .correct? One-of:the things I've stated several times.
22 : j today; and whlch I'stand ‘on, is'you haye: an
23 archacological site t {"which
24 rwouldsy required additional work, okay‘7 So reqiiires:
25 is: assomated with the.tab that's := or the "‘ 2~5‘ . evdluation"-comes underneath the general.rubric
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Page 98 Page 100
1 of additional work. I could:have:used those A At thé: Archaeologlcal - at the Instltute
2 terms. [ could've said, "Required additional kay.
3 ;evaluatlon More: work needed to be done okay‘7
4 Q. Suré. e ha keept
5 A Doesnt mean it's-not. 1mportant The "not Letme pomt out every cultural resource:
6 ¢ligible" side.of thmgs references underneath. management group, every'certified, Tlocal
1 the criteria spemﬁcally to the National, youi governinenit, ‘every’ group workmg for those groups
8 know; Register; which is.a very specific:tool, has.access to thosé:materials.
9 ‘whi h only covers veryspecific thmgs and whrch Q. Okay And on that site; how.is that sife.
io does not cover the,” ‘Youknow, eality of most 1€ )
11 ,archaeology ¢ It $1 entiﬁéd'a'§ tl’i'e ”rﬁat’é?ial's' that have
12 The National Registry was not designed been put:forward with-the maps:and everything,
i3 Initially, forarchaeology. Tt was designed for -as'a historic.site. attached to the Compty-
14 ‘bitilt énvironmerits, for housés and archltecture ‘
15 Q. Uh:huh (affirmativély réesponds), - Q Okay And it's, deﬁmtlvely beén déterimine
16 : A We kind of got’ snuck into the:corner of'it; "~ to be'a’historic sife. according to the State?
17 which fieans thatif people ]ook only to the: A. Yes:
18 Natignal. Reglster for mformatton astowhat Q. Okay 1 want to take:a’
19 ‘theyire-doing, notinifrequently: they- miss the ‘the, wébsite. :I'vé gotiit:on my ‘cause
20 boat: Ljust: reallzed that part of the note was not
21 Now T doii't know if that's the: case here.of inted oti i
22 not. [.am not going thiere: Tim just.giving you. 11w
23 ‘background aresin.the. notes field. You indicated if you
24 1-huh (affirmati chck on the-polygon it brmgs up' addtttonal‘--
29 : -
Pa;ge 101
1 is a location which,.tomy knowledge, does .1 COrrect? '
2 mclude Brmkman s: set»;other materlals there = 2 A Dependmg where "you'are:and what's been.
4. by tl ] 2 ). Well ---$0 this(is thie safiie
5 ’been turned:in that thére are: addltlonal -5 ’essentlally»the sameé thmg that: you're;
6. _materlals there that thls isa buffered 6 in- paper; ‘but we're: .going'to.bring up on.  here. the '
7 ) .7 note that'goes with this'polygon:
g} igh + 8 A. Okay,
9 files as to.what was.available-for this above: and 9 ' Q. Okay? SolI':goingto ¢lickion that. Oops.
10- beyond the: materrals at-ArchSite. 10 Letme zoom: back-out:
14, : ’ tinfrequent; That's. not an
12 A. . ¥
13 Q. Sure: Q Let me:zoom back out. Let's not go.that
14, A Okay Good: blg* All rlght So hereis the:note that goes
L 5¢ ; ¢ i
1le '
7 ‘Q AndT'm: going to start’itup.here. When'
18" you're-ready to scroll'sotyou can see:more; let
19 ‘me know; T'll be happy to scroll: 1ti‘down
20 hilg m So C £ree A. Okay 1
2L brldge abutments on the Brinkman property? Q. Andifyou.could justiead out-for mé what §
22! A. There are materials in-the State srte file: .on that note:as you can:see:it:.
2.3 hiat Sou na,-- that rec ‘the A. "Historic Areas: Broad River Ferry and
24 l6¢atiofi of, 08¢ matertals yes Bri ge Site. County code. Sitefiumbet:
25 Q. Where:can I find that? Resource: Brldge River Eerry and Bridge:Site.
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_ THE. WITNESS: (Reading.) Okay: _

. Pége: 102'f Page: 104
1 Noteligible, requires evaluation. Date: 1791 - 'l 'BY MS: WOOTEN:
2. to 1900. 2 Q. Okay: Having read Exhibit 6.-- let mewrite.
3 THE COURT REPORTER: Caii you slow.down, | 3 that dowii. -- 6, yeah Does: thlS appear to be: the
4 please? 4 May-30th léttei-that was referenced -
5i - THE WITNESS: I'm sorry 15 A. Noidea.
& COURT REPORTER; Peopleread faster | 6 Q. --on the website? Okay: Do'you know who
7 _than t € y“.speak ) Cyou, 7 Andrew. Chandler is?
C 8 THE WITNESS: No ‘problem. Would you 8 A: Andrew Chandler; yes.
9 like me to.start again:from"Bridge River' o Q. Okay: Who'is Mr. Chandler?
10 Feriy"? 10 A. He's:with the State Historic, Présérvation’
1l THE COURT REPORTER: That's;fine. 11 Office or he used:to be. I'm'not sure he.still
12: THE WITNESS: Okay Resource name: 12 is: He may have retlred at thls pomt '
13 d ‘Feri -Site. 13 - Q: _ i S v
14, NationalR 14 . u Ut
15: eligible; requires evaluation.. The date of: 15 A. He'sa hlstorlan architectural.
16 resource: is 1791 1o, 1900 Address is 154 16 Q Okay: All rtght- And does he have any
7 . oad; 177 ;
18 18 A, NotthatI'm - |
19 19 Q: --'toyour knowledge? ‘
20 v {20 A. -—aware of: Thave no idea. ‘
21 5/ 13/08 eGG 'red 28/08;_ létter: 21 Q. Doyou know Why he would be: sendmg ‘this
22! ‘mailed 5/30/08. Yeah, okay 22 letter to Mr. Brinkman?
23 BY MS. WOOTEN+ 23 A, Accordmg to his srgnature block because e
24 Q. Okay: What' Tetter is: bemg referred to 24 is the Niti sister C ’ '
25 there: do you,knowV 25 Historic Preservatlon Ofﬁce and therefore the
Page; 103} Page 105
1 A. Actual]y, Em:not. I'd have to:go back and 1 person Natlonal Register tequests.go through
2 doub'le:check; I'm not aware of’it: o 2 Q Okay And s0. he's makmg a determmatlon
3 f dated 5/30/08 | 3 infor
4 and T'll. show:it fo you and we'll see iy you -4
5 think 1t's the one that- would be referred == 5 A. ‘The: determmatlon ofithe:National Reglster
& 6 is done through the federal office: "The:
7 7 g erthat sends things to the/federal
8 |8 office is from the State. So he is hot. makifig
9 -9 ax=heis makmg a statement prior-to a: final.
10 10 determination; which onlycomes-through:the --:
11 . it 6. 1 through the: ACHP; Advisory Council.on Historic:
12 THE. WITNESS Okay Thanksyou 12 Préservation.
13 BY'MS. WOOTEN: 13 Q. Okay. So:if I'm:following you correctly,
14 Q. Feel free to take'the time:fo read the whole |14 'thlS orgamzatton the South Carohna Archiives &
15 létter, if 3 it you toia, 15 ' < tate
16: couple 'spemf' ic locations.. 16 Historic Presetvation Office; :essentially acts a5
17 Oh, okay Yep. 17 ‘a gatekeeperto determine what application:should
18 MS WOOTEN Arewe mlssmg one? Let |18 be sent on-fothe National--
186 mie sée.. Oh, 1 gave'yol two. I'm soity,. 19 A, They are --
20; Dr. Leader. Can'l get the seco‘n‘d COpy. 20 Q. =Registiy?
21 there?: 2n A. ~=underneath the National Historic
22 “THE. WITNESS: Oh; I'm sorry. 22 Preservation Act; I'am not, _
23 MS: WOOTEN: They were stiick together., |23 Q. Okay Andi second paragraphi;of this
24 Thank' you 24 'lettet, Mr. Chandlér relays to; “Mr; Brinksiian that;
25 25 )
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PEge 106 t Page 108
1 . -eligibility reviewed his application.and proposal 1 bridge abutmeénts:themselves are indéed listed.
2: and has concluded essentlally thatthe I 2 Q. Okay: Andwhat's the significance to'you.of
3 site.-- they do riot behev_’ e site isceligible | 8 them bemg listed-on the site files?
4 for thé National Register and cannot iécommenda | 4 A. “That 3 - thiat the information fegarding a.
.5 formal nomination be prepared. . Are. you familiar | 5  historic site has been provided to: the State. for -
6 withthat? 6 access; for-additional information, for
7 A. Tamnotfamiliar with that, but it does i coordifati Support.
8 -appear-to.bé what the:létter says. : 8 Q Let mmé. ask you this., You made it Very. c]ear
9 Q. Okay: Are you aware of whether or not'the -9 that governmental entities could access those
10 bridge abutment on the Brifkian propertyis; in 10 fut terials: through sorie type. ofa ‘request; is ‘that:
T1 fact, listed on the National Reglster 81tt1ng 11
12 ‘here today‘7 12
13 srst 13
e . . ie’s ructure being {14 A. Do.itall the time, | :
15, identified ofi _ eriimental sites.dside. - 15 Q. The general public is fiot available:to do -~
16 “from the: site: in‘South Carolina that. youreferred |16 or:not-able-to.do that, correct?
¥ ¢ 17 A The general publlc.Wlthout vettmg cannot.,
18 A, I'mnot sure, 1 understand that question. §1 8 Q. | Proje
19 Q Okay I thought: earlier- you saidthat the: 19 A. Uh:huh, (aﬂ' rmatlvely responds)
|20~ ' ‘was listed on:the State website as a ;2 0 Q. --wanted that mformatlon ==
21 21 A. Ukh : |
22 15 listed withii the:sité filés and it:is 22 Q. oW do they g
23 ,apparentlyf as you ve shown me; on the: ArchSrte 23 A, They ask ‘
2 e 2 Q¢
25 Q We]l ,on the ArchSrte 1t's hsted as "needs 25 . sive it , v
=5'Ea‘ge 107 e Page: 10295
1 additioial.ififormation." ' A.. Letie -- actually; 1'can, butwe don't. If
2; A Correct ' a-person-who'is workmg -~ if & contractor:==
3 Q Uh huh (afﬁrmatlvely responds)
.5 excuse me’, "Thi
6, is"? -
7 A.. Inother words aretyou saying that there: --
& - I'mofstte.-- L p. 4
-9 Q: Ell fepl ,rase the questron prope y " Wishes to hévie dceess, anid the | andowner
10 A.. Please do: agrees.that the people-are working for-them, they:
11 ° Q. Onthesite:web --the:State webSIte = have access..
2 AR
13 Q. = ithe sitefiles -
14 A: Uh:huh(affirmatively responds)
15 Qs -~what are:the; site files? Let’s start
16. ~ ‘therfes ,
17 A.. Thé site files.are-the fecord of” ‘ A The only tifiie there i§ a-¢oncern i§if
18 - archaeological sites that'have.beenidentified J ‘ somebody simply. pops up mushroom:like and says;
19 and/or have had'work done:on them.in the State'of |19 "I want to'have access:to all.of the " fill in
20 th:Carolina. Every stite has a state site. |2t the or the State; whereupon we're hkely
21 file. to go, "Hrith, fiota good choice !
22 Q.. Okay:. ‘And'the bridge: abutment is'identified ‘Butifa person is:doing:research and:
23 of has had work done and, therefore;; is listed on they" re an- mdependent researcher and they
24 -the site, ﬁles‘? prov1de sufﬁcwnt mforrnatlon that supports that
25 “A. The area.of the bridge abutments and the

théy -are indeed.a legltlmate,res_earcher they,
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Page 112

Page 110:}
1 -will have:access, as wel] 41 Registef?
2. Q Okay. Aret T 2 _A.. Given the present.information, no.
3 'bfr_idge abpt’_r_h ‘for exa ¥ p[e you ll see : 3 Q: Okay Andithie -- there are a couple of
4 at a lof of historic sites:" This.i§ the, | 4 photo -- foiks ‘c&'d o the;letter that
5 whateverswhatever," and here's:a bnef ‘paragraph 5. Mr. Chandlersent to.Mr. Brinkman. T'm just.
6 about the'site. ‘ 6 curious.if you know.any of:them:. Do you.know:any:
7 A. Nottomy knowledge, fio. Bt that's - of the individuals identified'i i theies line of
8: actudlly extraordinarily anfrequent because you. 8 this letter?
9 don’t want to mark archaeologrcal srtes because & A.. Lknow allofthem.. .
1o for Q.. Okay: Mr. Allen Roberson [ROBERSONJ;.in
11, what context, do YOu --
120 A. Roberson [ROEBERSON].
137 Q: Oh; I'm sorry; Roberson [ROEBERSON] “What:
T4 - ) context do you | know Mt: I ‘,on?
15. ‘of Historical. structures w A.. Mr. Robeérsoi is thé'éxeciitivé diréctor
16 ’-markers - the.Confederate Relic Room:and Museumn.
7 ‘ - THE.COURT REPORTER: Confederate what‘7
18 THE WITNESS: Relic Roo i1 -- R T
19 and Museum.
30, THECOURT REPORTER: Okay “Thank you.
21 _ : BY'MS: WOOTEN: ‘
22. requlres input; and atthe end of it, if you go : Q Okay '
23. through-those hoop and hurdles, at some point yow |2 A. Yeah.
24 end up" 'with'a marker which is then put up: Q:. Do you have:any idea.why Mr: Roberson would
25 But ]ust =L kn it’s ot part. of th1s be:copied on the letter?” \
Page 111 '; Page: 11.3:|
1 but you need to; understand that part of the o1 A. Probably because the: letteris coverlng a
2 : L2 multltude of things.. It's-not: srmply a questlonx
3 '3 - of the'bridge; but I suspe; hat:
4 .4 “Wa,goirig on was - seé, wh Te'is
5 5 the Broad: River: Férty, aid:Bridge Sité.,
6. |6 All rlght So Iisuspect thathe was
8 8 g 2 his
9 "they relikely-to €scort you off the property 9 «holdmgs additional ma ps or information that.
10: Q:. Okay. On'the second page of Mr. Chandler's |10 ‘might:be of use to David. But-that's;
11 I_letter theletter-indicates that the National ‘ilsll ‘speculation; T have no idea;
1.2 .Reglster ‘criteriais ObjeCthC and- strict federal 12 Q: Sure.
13 standards=- 13 - A. You'd haveito-askhim.
14 A.. Yeah. 1:4 Q: Okay: Whatabout --is it Mr. Warner
1.5 @ entially'in place for that 15 JIT “ry?
16 detefiiiination. 16 A Yeah Montgomery Uh:huh: (aff rmatrvely
17 A.. Sure. 17 responds) .
18 :Q: It'sounds like yourmay be:generally familiar |18 Q. Okay: ‘And it looks like'he.works: for a
19 ‘with what tHose standards are;would that be fair |19 newspaper of--
20. 'to;,‘-say"7 20 A, Well, actually‘-——
21 AL Generally, yes Again, it's:;not something 1 21 Q. ==publication?
22 usually WOrry: about{ partlcularly 22 A = his famr]y owns that newspaper: It's:a
23 : d 23 Tocal:
24 24 Q. Okay..
25 abutments should bé listed ori the Natlonal

125,

. A. And Warner has a strong:background.and
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Page 114 | Page 116
1 mterest in-everything Columbia and hlstory 1 A. Oh Tracy Power? Tracy is: mlster
2 ct'that that was, again, simply-to 2 orMr:.
3 ; t bilities of his tesearch -- -3 . I, re
4 he's written a.niimber of books. - or thirGugh his 4 contact ‘with theii, becaiise: when l get together
5 holdmgs as a-newspaper director/editor as to: ;5 with-Archives & History, they tell me: what:
6 1gm_' be within their sets'for additional .6 they're up'to; -
7 . Whethe L1t came frofi. both d1rectlons I‘
8, . not sure, but L.am aware that they.=-.
9 'Y indeed in contact with people at: Archlves &
10 {10 g
11 A : 11
12 A, = Instltute of Archaeology: and 12
13 Anthropology 13 (v
14 Q. 01'<ay' Do'you | Kitow ¢ithei- Mr ‘Siith of 14 property mlght have.been part of 4, Confederate
5 ‘ 15 bridge.
16 16 As Yes:.
X7 < 17 Q. Do yourrecall that‘7
18 capac1ty with the: SCIAA‘7 18 A Ldo. =
19 I do. 19 Q. The: determmatron 'tzwell’,jletfmegs“trike ,
20. Q Any. ther-capacities in which.yow know them? : termination
271 ; )
22 property would not;allgn w1thtthe tifhe perlod of
23. the C1v11 War? )
29 Q.
‘1 1 A." Withouit.a.doubt..
2, : 2 - Q, So nota C1v1l War bridge -
4 {4 Q. - abutment’7
.5 15 A. The actual brldge that he was looking: for
6 6 “was dlscoveredt that,abutment is st11] in:place.
7 17 by ntoon bridge
8 ‘ ] : 18 :gomg A oss the“ ied, as
9 A. ‘Uh-huh ‘afﬁrmatlvely responds) 19 ‘well; thatis in place and protected Sono:
|10 Q. ‘Do 'youknow either: of those individuals? 10 Q. Okay: When you say thatit's. protected -~
21 A Tdow 11 A. Yeah:
12 Q. :Okay: Andis that limited toa professmnal 12 -Q. =-can you: tell.me what; you: theai by that‘7
13 context? 13 A. The =<there are:easements and other
14. A It is. 14 ‘materials:that-have been put in place to make.
16 -archa 416
17 A No. 17
18 18
20 20
21 Q D1d M. Brmkman ever discuss.with you. any 21
22 contact he may have had w1th Ms. -~is it .2-2
123 23 nails. d1d fiot hiave
24 : 24 Writtén Tesponses producedan the file.
25 Q ‘Ms: Power? 25 A. Uh-huh (affirmatively:responds). .
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Bage 120.

Page 1187
1 Q. Was.it.comimon of uncormmon foriyou to 11 whien. hg references it as'the "first abiitriéit"
2. " communicate with Mt.. Brinkman via e-mail? 2 there?
3 A, Not that common. [ preférto:meet with: h1m 3 A: Yes;and I think so, which is to say. that
4. oftalk to him on, the phone 14 David¢an be a bit obtuse But based oh thie map
5 Q. Okay S6 10.thé extént that théte are.not. 5 that was produced showing the end pomts the;
6 rresponsive:e-mails, there's a.very. good chance 6 overlay, and the:locations coming across with the.
7 ‘that-you may | have just-had a conversation or'met 7 materials in the river, where you: ‘ended. up with
8 ‘with Mf. Brinkfhan? 18 Wwas & VECtoT across; the river fromtwo dlfferent
9 A Very hkely 19 locations onour.end anda single: location on the
10 - Q. Okay. 110 “other end.. So I suspect thatthat's what that's.
I ‘A It lly don't like e-mails. 111 referencm' 10,
12 Q. You and ié both. Okay.. I'want to talk to 112 Q. Okay And hé makés-réferenceto, the west
(13 you about one of those.esmails.. Give'me justa |13 side:was in his neighbor's yard.
|14 K. it 14 A: That's whathe-says here, yeah,
15 . y _mall T soiry. This i is; 115 Q Okay
|1e ‘the way it was produced to-us. Soiifweneedto  }16 'A. [ have not been in his 'neighbor"s side =-+in
17 assrst w1th.read1ng 1t l'd be happy to have > your '1,7. 1 '
19 ‘_ 1.1-9' .fact that there was potentlally an abutment at
20 120 least as identified by.Mr. Brinkman, on one:of
21 121 his:neighbor's.piece of property.
22 A 122 A. ‘To the best of i my: knowledge that's ¢orrect,
23, -'.Q I'm gomg to hand you what's been marked as |23 yeah.. -
24 Exhibit7: Agam 'do apologlze It:is very: 124 Q. Okay: But:just to-make sure I'm-
25. . . .ismall but thls T s e e . 125 . understanding clearly.--. . ... ...
Page 119 Page. 121
A A, Holy COW.. 1 A. Uh-huh (afﬁrmatlvely responds)
2 Q. ==is the format in Which it.was produced-to. 2 Q. -=you'venever been.on that | piece.of
3 us: L3 property and have'not.evaluated across:=-
4. A. (Reading) Uh- huh (affirmative'response). .| 4 A. Best of my: knowledge [ have not b ',n on his
-5 '-Okay £9 nelghbor s-property;.fior: ‘havel been across: thie:
6. .Q, Do’ you remember this. correspondence from 16 river to take a,look atthe thmgs on thé othier
7 ‘Mr: Brinkman, generally- speaking? 12 side of the river..
8 - A. Notuntil actually I madea copy of itand, 48 Q. Okay: ,Andfhavrng not been o= Just so the:
9 sent 19 fecor I i Hi
10 Q Okay Havmg reéad.it; does it refresh. your- " 10 nerghbor’s property, you would '3 agreewith: mé you
11, srecollection-in any-way: about.-- 11 cannot 1dent1fy what condition that property was
12" A Y\éah 112 or anything ¢ on that property-either prior to or
13 Q: == rece1v1ng this‘information? a3 post'constiiction, related o the sewet prOJect‘7
14 AA. Yeah. Uh-huh (affirmatively:responds). 114 A. Prior to, I would agree since:l wasi't
15 Q. Okay. Do.you remember if'you'responded to |15 there Post would requ1re me to 8o visit it-and'
16. Mi; Brinkinan? ‘116 : i
17 A, Yéah, I'toldhim.to go ahead,.do the: work, 17 1'as
18 and T'd'take a:look 4t the video. Yeah. 18 you. ‘have-- you: Just testified you venever been
19 Q: Okay: Andyoubelieve that would have: 19 on - o
20: ‘happened in a phonecall ora meeting ‘of some’ 20 Ax Thavengtbeen --
21, Sort? 121 Q. - the propexty.
22, A. Tsuspect it:probably did. 122 A. - on:the property;. correct.
|23 ' Q Okay Mr Bnnkman references that he found. |23 Q: So; naturally, ‘my questions to you.areup'to
24. . “what'hie thoughty & ea o 124 this point in time:
25 abutm , ,t;: Do you know what he s referr ‘gfto 25. A, Thatwash't clédr to e, ' sorry.
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‘Page 122 ‘Page 124
1 Q Okay. Well, I'ap6logize. 1 A, Asoftoday.
-2 . sounded like-a blanket statement, whlch 2 Q. And you.were asked to'commerit-6n:the ACt dnd.
3 d iticorrect, Currentiy; I'havi 3 howall those properties mrght berevaluated =<
4 been on the property, §0 1 cdririot discuss’ the 4 A, Sure
5 property- ‘ 5 _Q. -="under that Act =
6 Q. Okay. Well-- and since you've never been 6 A. Sure:
7 ot the: propeity, eveii if you went.oiit; there ' 7 Q. - possrbly in November of 2016, maybe.
8 today; you-wouldn't be able to comment on how it 8 November2015, You're ot sure..
9 has changed followmg the.work on‘the sewer 9 A. T'dhaveto=
10 project becatise youdon't kriow what its i0. MR: HODGE; Is this:a questiori?
11 preexrstmg condmon is; is that fair? 111 MS. w(rDOTEN Ys, it is.
12 A No 112 MR.. HODGE: .All tight:
13 10DG 113 MS. WOOTEN: And:if you'd:let mefinish:
14 2 0t 114 ‘it, you'd know that it was:.a-question:-
15 A Because the = havmg not beeri thereé. 15 MR. HODGE: Okay
16 However; going;on, taking a'look at it and. doing. |1 6 BY MS. WOOTEN:.
17 measurements,,lookmg for erosional sets; lookmg 17 Q So .n any-event ==
18 for: materlals that:would Have been clearly left {18 Sure: .
19 - behind.from.the use of heavy. eqmpment Jooking {19 Q. = he'=- the daté that we.were talking:
20 at debris fields by potential, people'moving 120 about:was, you weren't sureif.it was' November 6f
21 thii g5t about;,itis possiblé to feconstiuct to an (21 ':201 or‘November 2015 when:that discussion
22 earliekpaint. {22 X \ :
23 Does: that take: you to the original; pomt? 123 MR ‘HODGE: Objection.
24 No it doesnot. Butitdoes take you to.apoint |24 Q: Ts-that correct?
25 u can actually: assess to 4, falr degree |25 A That 1s coirect: oo s e
Page 123 Page 125
1 subsequent damage done to-the area caused by 1 Q. Okay Thank you, All rlght That bemg
2 Q: Okay So there's some information.you mlght 2 “the.case, the == what work liave : youdone
3 be able to give: 3 following:that conversation-to:evaluate the:
4 A. Thete’is likely; not having been there, some- 4 hlstorlcal structures m ]i ; “‘f that statute?
) information that.could be gotten v >
6 Q: Have you been asked'to-go out there? 18 not evaluated it Twill not evaluate:it-until.
7 A: 'Yes. That was the:whole:discussion of the: || 7 such'timeras I'm_asked to evaluat it;
8 2010,/ chaeology Agt; 1 8 Q Ok_‘ay s el
9 Q. Togoon the: feighbor's property? 19 thought that you testn" ed that you were asked'to
10 A. My. understandmg was; I-'was asked to-z= 110 do that.
11 underneath that-Act to assess basrcally the il A My- evaluatron IS asa farr wrtness My
12 : - 112 :
13 property? T don t recall ‘that bemg spec1f cal]y : ‘1,,.3;
14 stated. T think'L probably assumed thatif:it |14 Q We]l T understand. that; but you were: asked
15 was an -- beingasked to'look at an archeologrcal 3RS to evaluate: it, so.
16 sitge- 116 AT would prefer to be asked by the Court.
17 Q. "Uh=huh. (afﬁrmatlvely responds). LT Q. So; if 1y unders tanding you cots .-Ct»,l)"
18 A. =Twas beingasked tolook at the.entire 118 you're: holdmg off on conducting your-evaluation
19 area of the site; which would have included the |19 until the:Gourt essentially appoints or instructs
20 ’polygon . 120 yoii.to make thiat, gvaliiation?
21 Q. Okay. ‘Well, let's talk about.that fora 421 A. One of two: thmgs Eithiér a'consensus:of
22 minute -- 122 this: group or the Court:
23 A: Sure; 123 Q And to your knowledge; no efforts have been
24 Q, -- becatise you, haven t been ouit there as of 124 de to secuire'the appomtment from the Court?
25 _ today.. 25 A ‘T have no idéa.
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Pags 128

’.part of:South: Caroh_nas criminal as opposed to

Page: 126 ‘
1 Q: And'is it yourtestimony: that-you do not 1 ‘civil code?
2 iitend to. go out,onto the nelghbo property 2 A. [ amrotan attorney: ['haveno opimion:
3 antil such time as thé Court or-4 consensus of 3 Q. Okay ‘So gettmg back to my original
4 the group decides that you should be the person 4 ~questlon -then, if I'm following, you correctly =
5 to do that under the statute? 5 A. Uh:huh (afﬁrmatrvely responds) A
6 A, I can‘t rea]ly answer'that giiestion as a 6 Q. -- you ‘have iiot done, sitting here today,
7 "yes" ." ‘What we're looking at is, my job. 7 any-type of évaluation. uiider the statute that was
8 as: State Archaeologrst is to'be- responsrve to 8 ‘enacted in'2010 that-we've been:talking about.
)  both landowners,,other client base; stakeholders; | ©9 . today:specific to the'properties along Castle:
10. Legislatiire: If:soimigone speclﬁcally requéstsme |10 Rodd; i§ that corfeéct?
11 to come.out.and look.at.materials on their 11 A. “That's correct.
i2- property; I'will go out and take a look on'their 12 :Q So:you can't answer?anyaquestlons that I may
i3 property | because that's what'l do. 13 Havé today- about ari gvaluation
14 Q. Okay 8o if you get-a request from: that 14 .regardmg those sites; is that- fait?
15 property owner:to'come out-and look at:their-pile- {15 A. 1 think that's probably correct:
16 ofrocks.on their property; you will do'that, 16 MS: WOOTEN: And, John, ¢ he extent
17 separate: and apart'from Whiitever evaluation you |17 that yoii.a 1 niove to have MF, Lé: 4
18 18 appornted in some:capacity:-to comment ‘on
S EC) A; Sure. 19 _that we ll dlscuss wrth you- later arrangmg
20 Q - undet thie: statiite?- 20 N
1211 A. Absolutely.. - 21 .evaluatron he may provrde to you m relatlon
22 Q: Okay: So [ fake:itthat since you have not 22 to that.or in relation to-that<ssue; is
23 gone oiit there, you have not recgived that 23 that --
24 Tequest? 24 MR HODGE: Yoii have a copy: of what
25 A. 1 have not. o 125 you'vegot-= .
‘Page 127 B"agfé_‘ 129
1 Q. Okay. I wantto.be: clear about something in 1 MS.: WOOTEN: 'Yeah;T've got-a.copy-of
z relatron to-your evaluatlon under the statute. 2 the statute; if you want'to take.a look at
3 f {1y : you have:niot made an 3 it o
4 evaluation under that statiite becaiise you - 4 ‘MR. HODGE: Okay Let me:sée: So tell
o) AA. Underneath 2010? ' 5 ‘me:your’ questron agam
"6 Q. Yes: -And’just so'we're:clear; make sure 6. ‘
-7 ‘we're talking about tiie sare thifg, w 7 )YOTEN: You'véii ,
8 under 2010, aréyou réferring; to Soiith Carolma & Mr: Leader --Ayou mrght request the: Court to
9 ‘Gode:Annotated’16- 11:780; Prohibition on.Entering | 9 essentlally certlfy or appoint, whatever the
¥ -Certain'Lands? 10 coriect:
11 A Yep, 11 . HODGE: Rigtt:
112 ‘Q: Okay. 12 MS. WOOTEN: -z term: might be,
13 A, Itwas passed.in 2010 and.it's: referenced 13 Mr, Leader pursuant to this:statute;
14 generall -as the: Archa ology Act0f2010. 14 MR HODGE: Tt's. Dr Le case:
15 Q. And as T uniderstand that, you fneitigned 15 ‘MS. WOOTEN: Dr: Leader, €xcusé me -
16 "trespass:" Obviously, there is; civil-trespass: 16 to comment on‘the.valuation.of the bridge
17 and-there's criminal frespass.. : 17 sstructures. -
18 A, Sure, 18 'MR. HODGE: Siie; sure:
18 Q. If I'i corréct in 19 MS. WOOTEN: R ght, rrght So.iny: pomt
20; “that is"a Statiitory- provision that shows: upin 20 'is, he's sitting‘here telling'me he hasn't:
21 South, Carollna 's: crlmmal code; is that-correct? 21 - done an evaluation of that yet; and I'can
22 d 22 understand wi
23 A. _ 1§ 23 My concern is gettmg to-a trial‘and
24 Q Isit your understan’ 'that the. statute is 24 ‘hearing for the first.time what Dr: Leader’s
25 2 evaluation‘is. And:so my'point.on the

NAQ .
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Page: 130 | Page: 132
1 record i§10 clarlfy that to the éxtéft =- 1 MS. WOOTEN: S juist'so that's cledr6n
2 MR. HODGE: Okay.. -2 the record today, it's nota-surprise.later-
3 MS. WOOTEN: --you'go through that 3 when' we let you:know.
4 Process 1id have Hirfi- appointed, we're; going 4 MR. HODGE: Wwe' Tl eross that, brrdge
5 to want to-retake, Dr.. Leader's deposition fo ) whien we come to it
6 coverwhat that evaluation is. 6, BY MS: WOOTEN:
7 MR. HODGE: Well; we'll certainly 7 Q. Allright. Dr: Leader getting back to:
8 reserve, [ guess, our posrtron on that when 8 Exhibit 7:-- .
9 the time:comes.. 9 A. Sure.
10 MS."WOOTEN: Okay: Just, Wanted it: 10 Q. --ifwe may, there's aTeference in here
11 noted on. the recofd, that's in pfjj,' 11 about from.-- this is frofi Davrd Brmkman
12 And‘T won't:speak for'the other pames, but. 12 indicating; that"It:-was pretty.hard to get to"" =
13 I'd be shocked ifiit wasn't theirs., 13 ‘e's talking about the abutment-- "with all the
14 MR HO YGE: Normi :,_ly you getonie shot 1.4 ‘brush and that SCE&G receiitly. cleared the entire.
15 SO.. 15 -easement-area.” DO you.see- that in the-=- T
16 MS:WOOTEN: Well, he hasn't been 16 think it's:the second'sentence:there of the.
17 appomted as_anythmg in thrs_case So to 17 f'e-‘_ma'il3‘7‘ ‘
18 ] 1.8 ’ oun
19 rlght to-talk to i aboit those. oplnrons 19 : s pre ge
20 MS HAM: L agree w1th that ' 120 fo" That's that = Im assummg he's: talkmg
59 - , A 2% ‘about the:area onchis neighbor'sland:
22 hie t! 22 Q. Okay Well, e § says‘the gast'side:of the!
23 MS. WOOTEN All right: Well'z- 23 first-abufmernit "whose west side:was;in’ my
2% MR: STEWART: I think thaf the'rules 24 -nerghbor»s yard;" correct?
25 - ,woul -allow the deposition to.be feconveiie . .
L Page 131 : . ‘Pag :
i to disciiss any ‘suibsequent ¢ opinionsithat ! Q. Okay. But hie:talks.about SCE&G receritly
P2 - Dr. Leader: nmay have:in-any:reports thathe 2 clearmg ‘the entite:casémeént aréd. Do! you have
3 may-issue: - 3 an idea of what the entire'easement area.is.
4 MR. GOTTSCHALL: That's right: 4. referred - referringt to there?”
-5 - MS. HAM: [ agree. 5 A. Given the-- o,
6 MR. HODGE: Well, he's not.our witness,. 6. Q. Okay.
o7 for.one thing: T A. There's'no.-- there isinsufficient:
B " THE WITNESS: No. 8. information in e:mail to -- to'suggest precisely
.9 MR. STEWART: ' Y6il'Vé. rdentlfied him as. 9 what he's referencmg
10 a witness:in your discovery responses. 10 Q. Okay. Anddid Mr. Brinkman ever-discuss
11 MR HOD E I \]ust‘say we were ’ 111 with yourthe work that was done on-his property:
12 i b we'll 12 i Tele ject
13 13 A. Thg--oh, term_ ,f the sewer prOJect‘7
14 If you want to make an obJectron later- 14 He did: attempt several times and:I-pointed: out.to
15 oryou want to notice:a depo 15 Him I'really. didn't:-want-to hear'it;
i6 [ ie Q. Okay. And why was that the response ¢ that
17 But for the time.being, 1 suggest we just 17 Was given?
18 proceed and:se¢: what happens 18 A. BecauseI.pointed out:to him that.ifithey
19 MS. VWOOTENT Well; T understand that: To decrded to gor wrth the Archaeology Act 0f 2010,
20 . im Justgivingyou-- 20 T 160k at it with clean-eyes;
21 MR. HODGE: Okay: 27 ot havmg.hlm tell e What he tholight was goinig:
22 MS. WOOTEN: :z:a heads-up that' based 22 ‘on,
23 on what you've. represented to us, that's 23 Q: Okay. Soyou didn'tinteract-with him-in
24 lrkely the couirse-that we will be takmg 24 those dlscussmns‘7
25 MR. HODGE: Sufe. 25 A. Irefuséd. That'sone of thé reasons.]
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haven't been at the Explorers Club for overa
yeat.

Q Okay. All rlght ‘Have. you'been-out to the.
'srte since'the project work was done’on his’

A. I'suspectthat when.I met:with them at his
‘house; it: would have: been after the:work had been.
done.

Q;%w

A. Butwe werein the house..

_ Deposition of Jonathan Feader
Page; 134 |

A. Huh uh (nega’nvely respondé)
' ly: Y.ou Just know" tha; you-were as:ked to

aboutithe Act =
As Uh huh (afﬁrmatrvely responds)
‘that dic:

‘embankment area. Do you‘know what that's,

- ;referrmg to ‘what part of the, property he might |

A Yep

hlm in response'tot 1s‘e ma11‘7
e would not have been;by an e’.mall no.

”do fecall the discussion of:it otf.bemg _
: -perpendlcular J;because L had made that. oint out

regnon&edéjért«was probably by tele'phone
Q Okay; Do you. know when the work-was

Q The —--excuse me:. The: work related:to the
-sewer:maintenance: '
A Absolutely not, no:,

25'

Q Okay_, Hand'you what's been-marked as

Page 137« ‘

V] enlh‘e’:iafks‘ about-the canal

purposes;) o

;there is an-e- ma11 from you back in‘the: mlddle
here.

A. "Uh‘huh (affirmatively, responds) v
. 0 draw you atterition, to the:
,e-mall from David Bririkman dated April 7,72015,
‘1 2 29 am.; and 1t's in‘the bottom/third: portlon

Q G)kay Mr Brmkman starts out: "Jon I'

- (Pages 134 o 13{7)
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’Q ol
A All rlght :So. my response;to him back when

h e undet the 2010 Act,

he shou!dgstop contactrng me:

Q. Okay ‘But-this‘is in April.of 2015, s0.
that.-=
A. - 'S0:=- yeah, §6.he was: coming to me;

to =--well, okay: Yes, thank you. .I appreciate:

that Le¢ "me restate that

'name so I could double\check w1th them"" o
: Q Okay;.;

Deposmon of Jonathan Leader .
Page 138 ‘ ’

Q.. Ok d He --'hé ifidicates that the
people from the Army ‘Corps of Engmeers dld a

. -=and-tried to tell him t at‘they Were -=

) 'they were:a: plle of rocks that:pop:up every-now

Engmeers and I-did not have. correspondence‘ with
the Army Corps of Engmeers I do: not know:

néxt ;ouestlon‘ but 1 take it, then you dldn’t
follow—up with'the individuals identified in

0 gy G s W N

YQ I'm sorry ‘Exhibit/9 is:whatit-s. Isaid:

Page; 140

A, Gosh I'can't read it

‘excuse e,
A. Hmm.
~»Q And he st provrdmg the U: S Army Corp

i Q Hand you what_s been marked asExhibit: 10.
: AA Thank you: ‘(Reading:) Oh, okay Good;

Q ®kay What?‘rs Exhibit 10?7 Do you recognize;
‘Exhibit: 102
Ay I do,-at:this.point. Yeah; 1t's - it's

Mr: Brinkman's.e=mail -~

talking: about my:comiig out to see, them at the

(Pages 138 to 141)
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Page 142

1 house to-discuss the 2010 Aét and'it's iarked 1 froim the: Un1vers1ty when thg UmverSIty puts
2 ‘November:6; 2015. 2 their name on:it. I'did not have sign-off'on
3 Q. Okay: So just-to make sure the record is 3. this: It smplywent out.
4 clear; it nce that -4 Q: Okay Is /thifig in ‘heie :
5 meeting in Novémber of 2'015’,;~to thé éxtent e ,spec1ﬂcally that'you.disagree with.or'would find
[5 Mr: Brinkman-has attempted to-communicate'with. | € 1o be factually inaccurate?
7 “yourabout the brldge abutments on, hlS property, ‘ 7 A. Well, the quote-ig not; actually somethlng I
8 d it th 8 ‘Would have said. - .
|9 9 Q: Canyourefer to..
10; 1€ A. First quote:
RS ] . Q. The "archives and’ overlays"" o
12 articles that have been generated in: relatlon to A. "..donota proof:make. {Science/isn't:only.
113 ‘the:sites. about how well thlngs fit, .but how well they
14, ' :
16
L7
18
e
20
21,
23 land. : A The probably looked at it. and sald "'Geez,
25

Page: 144 |

(Exhibit No. 11 wagmarked for -
identification.purposes;)
BY'MS. WOOTEN:

Page:l£3‘

:Imterrupt you. there..

;;éage:s 145

otry, let e niot

A, N ; that's all rlght

Q. (  to hand yjou what's been
mark
‘ A. Uhthuh (afﬁrmatlve response). “Yep. ;
i, Q. Okay I take it:from your* “'uh-huh"'that you - |
8 .
10 10
11 11
12
13
114 1
15 St
16 16 ve location aiig
17 17 ould actually -
18 1 (afﬁrmatlvely responds)
19 19 e, but that was theirequirement that:
20 : 20 ,
21 there 'S. 4NV fticle th you dlsagree 21
22 w1th since, you d1d not uthor itand take-as much 22 A So you know agam what.you: have here isa
23 9 - 23 f )
25 ?25,5 ‘these days = and you, ow look a _a:--

Pages 142 to 145)
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Page 14%

actually, a.pretty: ¢aol pro_|ect So, yeah

that's: fine.,

Q. Okay: Do 'you-have a copy. in:your office or
anywhere of the eplsode of the History. Detectlves

tha;-—
A s‘.on‘l_lhe.
Q:

dowhloaded and: vlsll;lewepxsode for a: number of’
years by PBS. Theyloved:it. They went:nuts,

> 10 00 =<1 gy i W

Q Okay Aiid 1t 1s in. faet, related 16 the
C1v1l War brldge that-was found ==

.Q ‘Woiild zlt be upstreain oron a- completely
dlfferent locatlon’?

___segueingioffi to the:Confederate, s0.

Page 148

A 8

Q. Upstreant, okay.,

A. ‘Considerably.

Q: Okay. All}rlght' Have == to your.
‘ y ~-.and I'menot:

@ u'lated to arriving at a. conclusron
,‘regardmg':whether the brldge --

ty L A

~‘the Confederate br1dge ‘Youw'remot
ta%‘:mggabout any of the bridges in the.area that
you're.-- that you're: mterested ifi.

: the Umver51ty of South €arolina -

| Eégéiléﬁ

1y, Thiere's an atticle. thiat shows i up] i,

A Are'we done with: thlS one?

Q

A okay. ' '

Q. South Carolina‘Scholar Common§’ tltled "Thei ‘
Bridge to Nowhere: History Detectives" 3

A

Q

' s:marked for
ldentxﬁ‘cauon purposes -) '
Q. Handyou what's been marked as Exhibit 12.

38 (Pages 146 to 149)
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Page 150 Page 152
1 again, this i is the. Confederate brldge {1l thmgs based on sciénce and whatéver the data
2 ‘Q: And did you author this article? 2 will support. And unfortunately, I'can't read
3 A. Idid. I'd forgotten but; yes; I did. | 3 that very-well.
4 Cool. {4 (Off the record from 1:03 p.m. to 1:05:p.m. )
5 Q. And Just 50O the record is.Clear, nothmg i 5 (Ms. Lisowski exits at l 05 p m;)
6 this article:is related to.or concerns the bridge 6 BY.MS. WOOTEN:
7 abutments on the Brinkman property? |17 Q ‘Let's see. We're:going to have'to do this:
8 A. Well, hang onvvahsecond Letmetereaditto, | 8 ifi several tries, but I'can take the first
9 - make sure. 19 section of that afticle brgger and I can take---
10 Q: Okay.. 110. A. Oh;good: Thank you.
11 A. (Reading)y Oh, okay: Qkay Yep,thats {11 Q. - other photographs if you need Thls is
12 good Yep. (Readmg ) Yeah, ﬁn'" okay. ©E2 the first pait there, fy “you want to, lookat it:
13 Q. Okay: So that's related:to the;= fo the: 413" This is-acopy of miine, so:it does: havé somé -
i4 Givil War bridge; is that correct? - 1A h1ghhghtmg, but - :
15 A. That is-correct. 415, : Just 0 | "’body kniows; | the part that'
16 Q: Okay:. Great. Thats all. We're. done w1th 116 hrghhghted is the’ paragraph that Starts =
17 _that;one T just:-wanted. to- ‘make: sure =< 117 A. -Oh, okay.
18 . Oh; okay: 118 Q. -~"lastmonth."
19 Q = -] wasn't missing’ anythmg on'that one. 119 A. Well, that's cool. Yéah, th
20 A.. Thank you. l'd:forgotten-about that. 120 somethmg 1.wotld have said, for
21 Q: Yeah. No, oproblem. Thereisanarticle |21 the .
22 ‘that shows up;in-The; State newspaper.-- 122 MS 'HAM: Which’ paragraph‘7
23 A. Uh:huh (afﬁrmatlvely Tesponds). 123 MS: WOOTEN: The orie that starts "last
24 Q- from. February of2007 and I'want to see |24 month!*==
25 ... 1f you thmk it can help:us: narl downa date at.... 25 ... . MS.HAM: Gotcha.. .. ...
Page 1515 Page 1531
1 vyou ' would have possibly : ﬁrst gorieoutto | 1 W OOTEN’ y *tate Archaeologist -
2 the — o the’ Brmkman property 12 THE WITNESS: Yep, okay
3 - .A. Sure. 1 3 BYMS.WOQTEN:
4 (Exhrbrt No 13 was: marked for C 4 Q: Okay: Anditsays -~the paragraph thatis
5 it : 15 htghhghte d there says; "L month State
6 .6 :
1 17 in-Brinkiian! s:backyard" 22
8 18 A. Uh-huh.(affirmatively: responds)
9 9 Q: --"and: unequwocally said;
1.0 18r'e. 10 'Congratulatlons, you ré the proud owner of a
11 A. 1wasgoingto say, ‘it'snot.Obama.orjust {11 bridge abutment."
T2 'Columbla crowd clearly 112 A Yep
13 13 (
14 14 ebru h,:2007
15 - 115 'top 1 think it's a little. blgger here =--
16 is where 16 A:. Inithat case, that works..
17 iwrth the Confederate smce we dl"to d1ssuade hrm {37 Q So isit yourrecollection that sometime in
18 -of that. 118 round have been the
19 Q. Allright. ‘Washe:a’hard:man to:convince? 19 first time. you went out:to.the Brinkman: property"
20 A: "Nope: Once we took a look:and’pointed . |20, . A, I=mysrecollection doesn't exist, but
21 thirigs ot to hifm; he moyed nght along witihis 21 given what's said there, it 1ooks likely.
22 . research. 122 Q. Okay You don't haveany réason to dlspute
23 Q. Gotcha: Okay: 123 that:-=
24 A. Oh,no, David is -- one of’ the- thmgs one 124 A: T-have no reason:-
25 can say- about Brmkman is that, ve;does ty’to. do = |25 Q. - s the time period?
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Page 154 | ‘ Page: 156:
1 A. - todispiteit: Tjust can't prove it. 1 the.- of the €ivil War bridge that was:
2 - Q. Alkright. The second.page of the.article, 2 discovered off of hig propeity?
3 which is alittle bit larger -- 13 A. Youd have to ask him: what his hours were.
4 A Oh good : ;4 Q. Okay:.
5 Q. == printed ouit better; thére's:a refererice: -5 A. My staterient based onmy knowléedge of what.
6 to; "The two: agreed to: get together:for a-test 6 it takes to:do research-was that'there -
T ig near A 7 MR STEWART (Tenderlng )
8 ] i ! 8 Oh; thank you very much.’
) Q. It isin-the second' column = : -+ 9 Cool.. Its got.mlce on 1‘t.‘
10: A. Oh;okay: . 10 My understandmg of research archival
11 Q. - towards:the top there.. : 11 research and the. rest'that would have been
12 A. Yes, okay. 12 it takesa 51gmﬁcant amotinit,
13 Q. 'Tell me: about your plans to get together: 13 ofitime.” It-takes hours upori hours upon
14, with 14 hours:
s A | | » 15 It's niot something which is quick or
16 = Q. = to do atest dig. 16 €8sy, especially’-- I won't say. especially
17 Al lS sl1ghtly overstated, What I pomted 117 ‘in this:State, but pick-any.stafe.. Stuff
18 l 18 ‘goes to archlves and basically become: dead
19 19 letter.
20 20  BY MS. WOOTEN:
21 21 Q Okay. The artlcle says: that "They plan to
23 . ,they/re goirig to:Iéave:things in - the i'the-briage.
24 the ground There:should be-a trash pit;. A. Whereiis this?
25 ... pethaps; w1th artifacts or.other materlals in, oo Q. t's in'that:same paragraph we were reading: ...
Page 155 : : : Page~ 157
1 which would be demonstrable to:a specn" ¢ time 1 o
2 petiod. 2 find it.
3 Q. Okay Andisor your recommendatton was: he 3 Q.. =~ifrthe:§econd columyi.
v 4 : should == : > A Oh yes Okay
15 A: Additional work: | s “hey ’lso plan fo. check the other srde of
‘6 Q. - dosan excavation? ‘Yes, okay & theint
7 .And this article;was written in:2007. Are. 1 along wha fOW is: the Cana Embankmen, portron of”
8 you:aware: of Mr, B 'nkman ever doing:an 8 the: Three Rivers Greenway."
9 . excavation onthep ,5 ' ) A, - Okay;
10 “A. No. To'the:best of my knowledge he drd fot: |10 Q. ‘What P!
11 do:an.excavation on the:-- on'the property; but: . [11 side of the rivet?
|12 that's'the best of my recollection; R 7 A. They actually weren't plans
14 A. Whatyou: have thiere is ‘a Statemeiit f iy
15 o tellmg ‘David, "If you hdve one-erid of a'bridge,
16 go' ﬁnd the other end of the bridge.""
17 [ . .
18 A ‘
19 .Q But you dldn’t have a plan like, "Okay,
20 David; we're:going to go. out together to the:
(22 W PrOperty ==or the other side of the ..
22 operate Or. -~ occupy, : 2 A. (Shakes ‘head. negatlvely )
23 amount:of his:time? o ©123 Q. Okay Okay And;--
24 A. I'm not following the question very well; 24 * MS: HAM: ‘s that a-"no"?
25 Q Okay How' mvolved was Mr. Brmkman wrth 25 THE WITNESS: That wasa "no:"

M A q 10 (Pages 154 to 157).
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Page '160

Page 158-
1 MS. HAM: I'm Sorry. 1 Q: I'm goinig to hand you what's begn marked as
2 MS. WOOTEN “Thank: you -2 ExHhibit 14,
3 /IT} "3 A. "Thankyou. Oh, boy. I'm assuming it's 0 on
4. rattles 50, ha d._ , {4 the second page”
5 The atiswer s "io." What'we were 5 Q. The quote is on the secorid page.
6 discussing was the = what's needed as:- .6 . A. Good.
7 1 © 7 Q. Letmegetyouthe paragraph here. Lets
8 BY MS. WO X see. [tsinthe second’column--
9 Q Okay. And there s areference at the:end of® | A. The second column:,
1.0 thatlsecondv.column there:rthat:says, "The..‘v151ble Q. -:towardsithe topand it's under the: -
T1. focks; yur "artlcle "Lost.™
12 neatby, appea to.have beeii put thiere: closer to A, Oh,ves:
13 the-turn of the 20th century, ‘Leader said." Q. Yeah.
i4 tare. A. Sure.
15 0. were talking about:the v1s1ble rocks and Q: Itsaysi-- :
16 fthe. cables afid: timbers!'? A, "Aid they didi't ask ug™--
17 = 'f recollectlon Q. Uh:zhih: (afﬁrmatlvely responds). -
18 me add onal materlals A, —"Leadersaid"?
19 whiich 'wére debris that were in thie area, yeah Q. ™.l the 01ty and its; contractors, " yes:
20 -AndT:am-not:sure:when he's. saymg "visible: ‘A. Yéah.
21 tocks; along with cables and large timbers:" Q. "As far as we'know, they. didn't:ask:
22 Cables:and larg t1mbers There were Someé: anybody " Were you:] mtervfewed e s article?
23 materials that Were.oiit there, but they were 23 , hey
24 clearly from other projects that-were smply put: f234 :sald "Has the: C1ty ‘been incontactwith you oit
25, . theré: .. oo e |20 ... this, pnor to the work that was out:there” And
Page 159' Page; 161
1 Q. Thatweren't affiliated with the: BN
2 abutinerits - 2 Q Okay So glve & date of
3 A.. No. 3 - Mrch 2015, you beheve tha | have predated
4 Q. ~th ‘tzyou looked at" Okay 4 ,the call you, got from.the, C1ty that: you disclosed’
9 A. 1 ¢ 5
6 afﬁllate , e 6
7 they: actually on top of OF wreally that close. T
8 Q Okay".: 8 iA Actually, L hke that bracket:said "thank:
9 9 you
10 " : 10 Q. You're very welcore. Okay: Let me see
11 (mdlcatmg sound) It ‘here. What,was your:-=-well, [gtmie:strike: this.
12 Q Okay IE youl-werev'datmg the abutmentsithat. |12 Did = )
i3 n Mi: B 2% would those |13 A; Actually, let me rephrase that:
1% ite 10 the: l9th century?, 14 Q. Okay.
15 = late 18th/early 19th is-what I told I5 A. What I'mSaying heré is, we were aot
16 1d hi; t they werenot the: |16 ‘contacted: prior.to the work out there being done.
17 { 17 Tcannot: guarantee that the phone-call saymg "We.
18 Oka it to-ask 3 you about’a quote that 18 sééifi to'havea problem" did fiot occiir gither
19 is: attrlbuted fo: you in-an article. from z= 19 . before orafter this..
20 1 done w1th th1s‘7 20 Q. Okay:
21 : 21 A. Butin‘'terms of contact; the contact would
22 22 hiavé been a grovp efigages S
23 123 or:cultural:resource- management of of that hature;
24 |24 ssaylng, "We're:in an area: ‘What.do:you know
2% 125-

‘about the area? Can WE. look atyour s1te files?"

(Pages 158 to 161)
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P'a"'g'é Té2Y 'P'a'ge 164 |
a1 Q. Okay ¥ 1 A. Which oiie?
2 A. And:the answer to that is: We werenot: C 2 Q: It's'in.the fourth-column on the second
3. contzcted to look at the snte files. -3 page last paragraph.
4, Q. Wheii you say. "we," who.is "we"? C 4 (Read.m.g 9 Oh; okay "Dont worry about
5 A. The Institute: ' 1 5 1t It's fi6t going anywhe réally..
6. Q: The Instltute 16 Frecall. dlscussmg with hlm that it's great:
7 A. fice: 17 |t was on hlS property and’ therefore protected,
8 Q. Okay All right. And what is. your 1 8 , €01 :
9 expectation for-any: given project ‘that you will 9 =therefore also. protected;..
10 Jbe contacted by anyone; whether-if's'the Cityor |10 It wasnt somethmg one would expect;to be
T &4 COntractor? 11 i
12 A. Ttis an. extrernely ‘well-worn path: =~ 12 ‘thatidtire;. So I suspect thiat's
13 ! 13 paraphrase, but. L dont think:T. actuall ‘said it.
14 14 hen you say "pto “what.do'you mean?
x5 k 15 A Well he: owns 1t It's on hlS property.
16 : .contact us. Whlch is. to say that the vast e The:only thing you'd expect-to.be damagmg torit
17 117 ‘ would be somethmg he dld And»smce he had no
19 ,Q Uk huhz(afﬂrmatlvely responds)
20 » -‘are‘-well-aware that they nee to be A
22 K
23 Q Okay But you hadn't évaluated Whethet thé
24, govemment had:a rightto be on: that property
25 . _sub|ect 0 an easemer s o g ot
P.a‘ge
1 1 A. No. :
2, A No it could be == 2 Q. ‘Have> you fortiilated. a any opmlons as to who
3 Q. .= in'mind’that:you-would. expect‘7 3 is: responsnble for any, of the alleged damage
A A It could have been anybody from the - t the. L4 related:to the:—-
5 ontractor up to;somebody at the: City. 5 A. I haven,t:done the ana1y51s of it to
6 ‘Q Okay T ) - | 6 détermine the.extént of the damage. 1don't have
T A. And not»mfrequently more than one: You. 7 an opinion..
‘8 ' g k8 : ‘
9 o 19 hat't
100 thiat somethmg is; commg in terms of the j10 askmg in‘this question if you've:
11 i-'1nfonnat10n : 111 opinions or done anythmg to determme who you
i2: fave yoirc 112  believe is re
13 J 1 enton |13 A. My ii D
14. ‘the Brinkman- property:is covered: by orwould. 114 4 resp0n31ble isa. legal decision...'am not an.
15 ';quallfy under any federal sfatutes for-any type 15 attomey
16 Pré 16 :
7 . At Work i i the: federal anid, therefore, :
18 T have :not, bothered fo:determine whether it's
18 ’under fedelal statutes ornot;
21, e, ‘contractor-or the A Y-
22: Mr utes, a‘quote to.yousthat "Jon A. T'would have to go:=
23 ‘Leader.told me, 'Don't worry about it. That's. Q: --is‘toblame..
24 not going; anywhere " Do you recall makmg that A That would be part of my analys1s Only‘to
2.5 ‘statement to Mr.. Brinkman? the extent of determlmng such thmgs ‘as'what: was:
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would have been 2007.

Page 166:
1 ‘the.original ¢asethént, how faidid the orlgmal 1 Q. Okay:
2. easement came over, were any- of the:materials: ‘2 A. 1don't have any reéal, immediate
3 ’that were damaged” that were under'concern were | 3 recollection of the date. on that. Sorry:
4 ‘Within an easement, you | know 1t's —-itgmore | 4 Q So not --éven, somally, no s1gmﬁcant
5 involved than-that. '5 * contact with him priotto.thé contact regardmg
6 MS. WOOTEN Okay Let's take a P 6 the bridge? ‘
T couple ¢ br ' i) A. Notto my knowledge; no:
8 ‘ THE ‘WITNESS: Or otitside the: easement, - 8 MR. GOTTSCHALL: Okay. That'salll .
O for that matter. i 9 have. Thank=you so much for being here
10 (Off the record from [ l"8‘p-.m to, 1'—30vp m) 10 today.
11 1S. WOOT. cader; teemed. |11 THE WITNESS: Siire:
12! colleagues have been greatly patlent w1th us: 12 CROSS-EXAMINATION
a3 today: 13 “BY:MS.HAM: '
14. “THE-WITNESS: They have. 14 Q Dr: Leader, my'name is Nafalie Ham., [
15 "MS. WOOTE il g ng to.---a§ Have 15 D the City of. " Coliimbia, I've. got a; few
1& you, and I apprecrate that Sir, lm gomg 16 questlons and.they're going to- kind of bgall
|ET to wrap: ve a 17 over the place because I'mr plggybackmg off of a
1s: couple d , ey, 18 few &5 th ﬁt’st Wooten brought up;;
19 ask; but I'm going:to. turn it over'to théii 19 The: f' rst questlon is with i 5 h '
20 at thi time. Thank-you-for your time: |20 initial conversation that you. had with-a
21 " THE 'W[TNESS Sure: No problem Happy 21 ‘representative from. the City of Columbia..
22 toddit. 22 A, Yes.
23 CROSS-EXAMINATION 23 Q. Ca you, just.for the:record, just: tell me
24 BYMR, GOTTSCHALL; 24 again what that conversation-was about?
25 Q Dr Leader my. name 1s Brandon Gottschall 57 _,l.A I ‘was put under the 1mpress10n by a.
_ Page 167 Page 169
1 I represent Deéfendant Fayfe Inlinet in this 1 individual; whose name'T.do not recall from the
2 matter.. Justa couplé of brief: Questions:. A City -=
3 A. Uh- huh (afﬁrmatlvely responds) 3 Q. Right..
4 0. Justic S you ot being A -Aa, -~ that:they-had a problem:=+
5 pard for yo,_ Ay parties in this case at. 5 Q: Okay:
- 6 this-time; iis-that: correct? - -6 A. -and they wete look -- dealifig --'0F
7 f'l_s exactly correct ' A seekmg information. They wanted-t0.know-whiethiér
8 i .is there a_scenarlo whete | 8 Iwas aware of'a bridge abutment:in the:location
9 you would be paid by a.p: )¢ 9 W een falking about'and my:responsé to that:
10, you always = - 10 “Was "yes."
11 Ii Q Okay
i2 a2 A. They wanted to know if the person who was.
13 ATid just n |13 (3 4 on that'a D an was
14 pomt when was the F rsttime that you met 14 ‘aregearcher, ad & ,haeologlst ‘whiat he i
15, M, Brrnkman?" 15: I'told them what herwas, which was a dedicatéd.
16 A. _ 5 -~ that's a 16 avoeationalist'who had: done:a great deal of work:
17 statement I'd hke to say- 2007 It's possrble 17 ‘on; We consideéred him to be very teliable.
18 it was into.2006. I'm not a-hundred percent 18 Q. Okay:
19 sure: I may | have bumped mto h1m and-not 19 A. They said “great." They.asked about whether'
20 ' 1t f havmg 20. their information-was:available: I told‘them
21 wrth h1m that would have been-when |21 'i'yej_ "1 asked them have they been heie, you
22 he called me up to deal with-the.bridge. 122 know to the ofﬁce Tido niot récall if they
23 Q: . And that would.have been? 23 said."yes" or. "no," butto my. knowledge the
24 A. Well, actor ngto the news article, that |24 answer would: have been "no." And-we:left it that:
23 25 they were: gomg 0. talk‘to Sofié other people
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Page ‘170 Page 172
1 they. wanted to know if théy could call fhe back, | 1 kind of patchy:
2. and they-would set up.a time toimeet and I'said,. | 2 Q. Okay..
3 "Of course." -3 A. For instance; when the work was: being done
4 Q Did’ they requést any additional mformatlon 4 on the: Arsenal Hill whxch was the - whichig
5 at that time? _ L5 16 ; st ¢ Jele :
6 A. No: : 6 that-was.on top of not on]y a Native. Amerlcan
T rQ I would assume that would be the site files 7 v111age, ‘but ori-top’ of a school Wthh was:
‘8 or the:==. yeah i 8 secojn_de‘d to ¢
9. A. It'would:have been the'site-files, I would 9 other things; and'the viork had not been dQﬂeﬁ)
10 .assume: ‘They- d1d not state:it as _such 10 determine- that
11 Q. Okay: 11 Wh"n’l_ found out: about it, it was too late
12 A.. But,yéu know, 1f they were going-to: get 12 151 knoy
13 back:tosme; I ﬁgured at thattime they would 13 mto play We went to court. Twas.in court
14 ‘tell.niié What they: were up fo- 14 »w1th the Clty And the. judge Sald you! know
15, Q.. Doy Fécallif the | pefson you spoke With 15 ; '
16 was. ma]e or female? 16
17 17
18 A8
19 e
20 20 Q nght Can: you thmk ofa: s1tuat10n Whete-
21 it to: the.request:for the site:files:was done by the
122 Q Okay 2:2 City? )
23 12 A., Offhand? No. Dogsh't friedn it wasn't dong;;
24 _ but Id have fo-double check the logs..
|25 ’ o ‘just wanted to seeft‘
1 ofy6 1 recall whio --
2 A. No I did.not make a. note of it simply. - 2 A. Not iffimediately.
3 because Iwas.under the impression: they. would get 3. fQ; =] mlght have- made a request:
4 e, - If they:got-back to me; they'd get - 4
5 i 5
6 Q Okay And 10 your récollection, no one. ver 6 bndge abutment has been determlned to be a
7 got back to you‘? 7 hlstorlcal site pursuant to-the:State file :='the
'8 -8 State site:files; correct‘?
9 Q. ¢ : u'this, | 9 A. the
10: . any: work, not: spec1ﬁcally this: partlcular brldge 10 Archaeologlst,‘- it is a h]StOI‘lC Sité,
11 abutment.case - 11 Q Okay When 25 when was that determined?
12 A Okay: iz 4 : »
13 13 be 1)
14 14 Q  Would that: have béen in 20077
15 15 A Yeah As ‘soon: as 1t was. found o prlvate
16 f' e_.gotten calls from the: 1ié 0 :
17 C1ty requestmg. files?. 17 . |
18 A.. Tozanswer that correetly; I'd have to go- 18 hlstorlc structure: w1th matétials demonstratmg
19 back through our records and see what our logs. 19 from a'historic period, we considered it:to.be a.
20 were like forwho called and. when for which 20 hlStOI‘lc site-from‘that time perlod ‘on private
21 projects.. 21 ‘property..
22 Q.. Okay: 22 Q.. Okay:, So'that would'not have: occirred iitil
23 A. Ican'tanswer that onedirectly, T'will 23 ‘after your- initial meeting-with Mr. Brinkman?
|24 say, from iy knowledge;, which in thiis case would |24 A. Immediately after.
25 be qualitative fiot Guantitative, that it's'been. 25 Q. Okay. Regardmg the:State site files -
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L .There are. 51tes.o th re. where people have

Page 174
A, Yes,

Q. --what-~ what is included in those:files?

I'm.alittle bit.confused:as to-what'the file'is.

made of.

A. OKay. ‘Theé:State site ﬁles can be.made:up
of°a number-of things. Initially, you have

a-- let'me give you the -- let me-‘give:you'the
s for sormething Which s just straight —
Q Okay. “ S

A. =which:would be; There.would bg a. srte o=
State site form --.which, by'the way, is
-available ofilifi€ - that géts:filled out: It
getsiturn-in: B

-Q: Okay.

A. Additional maps; docuinients; photographs

monographs articles; whatever,: /may or may not be:

Y cluded at any given:time. ‘That's:the straight

‘With 6ther groups, with other things, may be
_putinto an on- -hold file'because; additional
information's coming; but that's still
accessiblé..

Q. Okay.
A. Orit may be putin anon-locatable file:

oY SO s IR

g

o

Pagefl?é
can be a histotian who's found something in'thié
course;of their work. It.¢an bé.a staff member”
whoris.in assistance:to- It could be == there
are-any iumber of people who can author:

Q:. Okay. So. baswal]y ahyone can start a. State,
file?

A, Correct:

Q And that is how the: file'is started, byfthe
form ==

A: The..

Q. - usually'7 , :

A. Undermost’ c1rcumstances, that's how it's.
formed.

Q Okay And I -=this’is to try.and: rephrase

the earlier questlon

A.. Sufe. ‘
Q The same people who may or may not complete |
that form, ~which is obvrously anyone -~ '
A. Uh-huh (affi rmatrvely responds)
Q.. -- can those.same: peop]e also subriiit
addltlonal documents to the.file?

Q. The maps, the: afticles; the documeénts?
A Not mfrequently, people who are:working on

Page 17

‘provided-us mformatlon whlch you Cannot go back
-afid reverify bécause

there's: somethmg wrong-and,
th1s is like from the:
o whatever when we'

‘not; mfrequently
sixties; you know,

started,_lt -- and we'can't talk to them They ve:
‘passed..

Q. Right

A So we note that there- was something in this.
locatlon, but wé also iote;that it may not be:
verifiable at:this time, but it's a hieads-up

“warning; -Sorit:all depends

what'goes in'the file?

Or does everyt_ }ng subtiitted’to your off ice just

-automatically. govmto a-file-for that partlcular

s1te‘7 Does that questron make sense? Would you

Q L w1ll‘ ‘
.A Sorry -about’ that.
( okay I guess‘ my questlon

f.orm.” ,

havea: person who comes'in for what's:referred to

‘may choose - they re.not; requlred t

Page 177

y choose to provide additional information
fically for that folder.

Q Okay.
A; In other instances where: addltlonal ‘people:

as:"phase-one work:" “Well, : you-don'thire that"
people those people back forphase two for the
actua] ex, vatlon

VErsus a revisit and bo groups can’ prov_:_e,
obvidusly, additional: information.

Forthat:matter; historians and other people
who haveran inferest can prov1de additional
information if they ife:

Obviously,if they come: (‘m'and are lookmg at.
somethmg and they've:done: something more; we
vw0uld like to have at:our hands,-'you know a:copy

LN y y
ithe infofmation. for addltlonali‘groups But
agam that's yes, no; and. sometimes:
Q @kay Does anyo from you office or from.
the historical registry:§ office -- I At Sure:
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Page 180

Page 178 :

1 4f I'm Tabeling that correctly, but - do. you. ' 1 Q. -=-toaccess the Stite.files?

2 guys:évergo ouf and, you know; collect [ 2 A. Absolutely. Sure.

3. information, into'th e file of | {3 Q. Who:=- ‘who. else would that'be? -

4 ‘usually Just informatioi that. You gather: from 14 A Keith. Dertmg IS the siteifile manager;

5 outside your office? 15 Q. Okay:

6 A. It's both. |6 A. And Tamara Wilson.is the: ArchSite admm

7 Q.. Okay. : 17 person: ‘They tend to back each other up:

8 'A Sometlmes the researchers at the lnstltute 18 Q Okay.

9 ! vork. 19 A Soif.one is.not.available, one:can usually.
10 S O W _ "comes through them {10 go.through | the other. If both of them-are not
Tl Sometimés it's just from theé outside. It could, 11 available; a third fallback tends:to be our
12, 'be.from both. 12 curator,

13 ). Okay: Si 13 Q. Okay: Whose name.is?

14 14 As Sharon Pékrul.

16 16 M R. GOTTSCHALL canyou spell Keithis

17 hi 17 last name?

18 Q Thé fiaterials have been. provrded? 18

19 A.. .Oh, I'm:sorry.. T.misstated that. Hmm. 19

20 Yes; 1 am aware-of the materials:that-are in - 20

21, 21

22 'Q Can you -generally state fof me pursuant to - 22 MR. | '

23 your recollection*what documents.are available in 23 THE WITNESS? Actually, T expected you

24, ' 24 *to: sk:me:how: to spell Pekrul but.never

25 ¢ been 25, ... inind. - _

Page 179 . Pagé_; 181

1 provrded ih térms of Taps: -and other materlals -1 MS. HAM: T think 1 got:t that orat

2 with' a. recommendatlon for addltlonal work 2 Jleast; phonetlcally
3 ‘ ' 3 Okay: Give me one second, pledse:

4 4 THE?WITNESS‘* Sure

1 5 was: provtded through Thigsis from 5 T
6 Q Okay';- Wlth;regards to- requestmg ‘the State 6 iiti. ‘I had a couple other questlons

7 sh dicated: 17 through our dialogue, I'thinkwe've answered
8 8
9 9 S: Oh; okay: That's good:
i0 10 TR XAMINAT
11 {11 BY MR. STEWART:
12 St 12z Q Dr Leader; can you hear me?

{13 AT ,depends But the;gerieral. ansWer: to that. 13 :

114 would be "yes." 4 Q. My Tainie is Heath. Stewart. 1 represent Noith
i5 Q Okay 115 American Pipeline! ‘Management or NAPM:==
16 It depends who's makmg the: request: 116 A.. Sure: i
17 Q Okay: And:we've gone Over, that, 117 Q.. =in thi§ case; [ hiope:fiot to'retread any”
18 prevrously 2= 1:8. “previous-grotind, but, bea ¥
19 A. Right. {19 A: Okay: :

20 Q. -- atid how that's vetted. {20: ‘@Qx The d (s that you produced:in:response;
21 A. Yes. 121 ‘to'the FOTA that was.--
22 Q. Okay: Does the: request < is there any = 122 A. Right.
23 i§‘there anyone Ise other than yourself that the - {23 'Q. -- sentto your ofﬁce where-do:those-
|24 réquest can bg miade to -- 124 documents come from?
25 * A. Yes, 425 A. They canie from ime. They.came: from my

MAG NAQ
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‘Page: 187 | ’

office.

Q: Isityour: personal ﬁle, isrit-the State
Archaeologlst's file, oris it the site file; or
itall.of the above?

A ’It's my file.

A So th1s_would be your personal ﬁle

nd.what I'm: lookmg foriis any:other
ou or your ¢ office:may have that:

transparent you re: welconieto it:

- where it starts, "Jon, I'm.not re
-anything here;" did-we ever: ﬁgure.out,what you.
‘believed was.asked of you?

;A I don

TGN I e W) N AL

10, bot It ’r you you know 'So
Q. Okay.
.,A Let:me ==nope, that's. it.. Don't. know.

i.hlStOI‘lC s1te

"historica site belisted anywhere that others:

't‘thmk we asked that questlon and I'm

rlght So we.-- srttmg here vday, we.

Q. Okay: fwould that designation as a-

may: find it?

v land steward"?
rusted with the

.A Tt'sia, ‘a person whori

' upkeep and:the’ protectlon of the land who is'not

the actual owner:
Q. Okay

24 appreciateit: You used a‘term: ‘A. Itwould have been-available to people who;
: 25 _ your deposrtlon that I wanted 0. ‘ﬂ..zuc_amemto._ theﬁ foﬁvce,,:to ‘eheok . It_,vmay nothave:

Pagé 185

necessary,;‘b :
people come: 1n to dlscuss a locatlon

‘A. That's How-Weé isé:that teri. 6

VQ And ;.glve me:an example -of who may‘be: |7 demgnatron may not be available. But general
f ‘co cda: - 8 public-or otherw1se, _those persons that come: to

, 5 )
110 _by the.State: Theé quiréd or tasked to:take 10
11 care.of it- It could. be anoverseertoa {11
jﬂfz c § e gne B - . . :
13
14 that nature.,
15 Q. Or a;caret‘aker?. _
16 A A caretaker.: ‘
17 Q. D
18 frontof you‘7'
19 A. Tguess:soy yes Some of them anyway your questlon or not
20 Q. Al Ify It does"‘toa degree. And ] guess: what I'
21 No. 9, please, § ir ‘ s granted a
22 “A. (Witness: complles ) Got it., your ofﬁcv 's information <=
23 Q: All right. And again I“don't« A. Uh:huh,(affirmativeresponse),  *
24 Teplow g Y Q. =~ and then does access thatiinformation ==
25 A, Uh’huh (afﬁrmatlvely responds)
n A "™ Pages 182 to 185)
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Q.. ==they-would then: have:to maybe diga.

httle blt'an = excuse the:pun ==t get to ‘the

“"s that rlg ?

«A Includmg the hrstorxcal
Q: The research ,and things:that you e been

~ that'was. done with Alien’ Roberson .T'know that:

0 gy G i GRS

. 'Granby, the Confederate brrdge a'whole

thathe was, you know; covermgwltw”‘l‘h' SWor:

Rob rSOn’ Was, 1mpressed s0'that's'more than Just~
me:

Probablyithe thmg that-would answer your
question the; best:was that he was:designated
tecent] yasithe L 160
the:year by the Archaeologwal Socrety of South
‘Carolina:for:his:work; not: simply.on thls
project; biit'several other projects; iricli dmg

ries of

thm

, “The. statement-was.done. by-a cultural
resource ‘management: ﬂrm«that had worked:wrth ‘him

Hlstory, I heard from the folkis”at Arc ives &

s

,And that's not: srmp]y my-opinion. ’
~op1mon of the membershlp of:a: State

example --‘

"very good ! g0
‘Kinds:of:legal arguments =

A Yep

Q. --but ultlmate]y it's determmed to.be

\G NAQ

Pages 186 to 189)
Page 439 of 583

W e i Tk d-_nu_- e g g




Deposition of Jonathan Leader

Page; 1'921 ‘

Page 190 |
1 wrong. So onthe ofie;hand, it:can be impressive 1 Q. OkKay.
2 in'breath and.scope - 2 A. Part the first; the location of the:abutment:
3 A. UR-huli (afﬁrmatrvely responds) -3 ‘is a lynchpin for everything else that. was
4 Q. --but.could, be wrong in. it ultlmate 4 deteimined.to be dccurate. Ok 2 It i$ riot &
5 conclusion. ) 'standalone. It'wasn't, "Geg; 1.0t} ifiterested in,
6 A. (Nods head affirmatively:) 6 crayons and.I'll.goon a different pageito
T his: case, other than bemg 1mpressed s ctayon:"
8 with.the bréath, scope;.and effort of" 8 The work that:was done at'thie: b'ridge
9 Mr. Brinkman's research:=: 9 specifically led:to everything else in tandem ifi.
10 A, Uh huh (afﬁrmatlvely responds) 10 .connectlon to a spec1ﬁc locatlon for- a_
11 Q.; --'hag: anybody to your knowledge endeavored. |11 ) isi
12 to backtrack and'see if it actually is.accurate? 12 ?'fOr its:1. ic
13 A. Yes; 13 ‘demonstrated-to be in the proper Iocatlon based:
14 Q. Who did thatand when? 144 .on that research:
15 A.. Both.thé cultiral resource management fir rms' 15. ) that answer to- that'is, if that wds'not
16 who "Were: workmg with. htm oni the questlon of 16 ;an abutment, it would not Ravé 1éd to those othér
17 ; ' 17 things Wthh would have led:to that position,
18 : difect 18 : ‘which is demonistrable.
19 the bastion ofitifi a l960's housmg development 119 _Q 1 gotcha
20  in the:front-and backyard.of'a standmg house and: |20 A. So that:covers that. ‘Now, the:question of
21 partlally undemeath the road ‘which was’ taken' 21 the'bridge itself and every_th_mgﬂ else; that
22 ifito.account by the:South Caro tinei 122 -abiitrient --
23 Transportation smce-:they were workmg on-that. 123 Q.. Uh-huh(affii rinative: response)
124 foad.: {24 - ‘my-personal feeling on it is that
25, heiwo rk that fe had done 1mt1ally on thie '?.'5 . addltlonal work needed to be done:, And whlle he.
Page 191 ' Page 193
1 bridge in question led himi to doing the work that | 1 did 4 significant amount of additional work going
2 identified the. Conféderate bridge, which:was 2 across the:-= youknow, the watét 6f whateyer,
"3 ‘misidentified by, the-State as to its:location: 13 doing other things, there.were:still things'that;
4 So d1d he fe-identified the. locatlon of that 4, ‘had to be answe "m the'ground at:that-location
¢ 9 bridge baséd.on the work: here, which then’ put. | 3 | :
6 “everything:else:into perspecttve and-was: 51gned': | &
7 off by Archrves & Hlstory when:they moved the T
" 8 ’ ati 8
9 ‘locatton based on'thé connected dots from the 19 3
10 -work he was, .doing on: the Compty bridges;; all the : 10 thait based-on. everythmg that We have ¢
11 ine to'tl federate bridge: 411, you'verbeen: provided;:all we'know'is that: this +-
12 'yeah Iwo d y that 1t's en p : 12 this striicture.on his property is a' bridge
13 Q. Andmy question Was:more specrﬁc to the SR hiEs abutment that is. from the'18th centuirys is that
14 the abutments.that are at:issue in this case. 14 right?
15 A. Uh huh (afﬁrmatrvelyiresponds)»,- 115, MR. HODGE: Objection to-the form.
16 : i yOU 54y 116 As ‘Well,;wg have tormy = hmm, It'doesn't
17 ;that fesearch has 1ed to confirmation-on,other 17 staiid alone. It Stands as & statement for that
18 sites or structures; butI'm-not-sure:that T've 118 abutment to-another.abutmeént I'havenot seen, to.
19 ; gotten an‘answer to the abutments at issuein | 19: be:honest, to aithird.situation further upstream,,
20 this case: the, 120 and to the.Conféderate bridge:
21 abutiierits at lssue i1 $ case 2z, 121 -Sowhit . have seen.is the fiFst abutfient,
22 A. Okay. 122 It's. clearly a bridge . abutment: Okay? :It fits
23 ). -- gver been fact-checked\or determined 123 within the pattern for that time:period. It fits
24 [ to- 24 w1t in the historic documentation forit.being
25 A. Okay Two- part answer 125 the: Compty bridgé. Okay‘7

MIAGNA®
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Page 196

Page 194
1 A working hypothesis-for science would be, | 1 Q. With regards to 2 historical deSIgnatlon by
2 hen; given the other thmgs that:have been done, 2 your office.==
3 whlch are. demonstrable 4 that itisthe Compty 1.3 A. Yes:
4 bridge-abutiietit. Afd.tohail itto:the fifial 1 4 Q. -- what does that eiitail? Is it a letter or
5 - statement for,: -you know; full review; et.cetera, 15 a certificate? How -=what doés that--what, -

f 6 et cetera.-- wh1ch by:the way; mlght ight; | 6 - does the.designation entail? How.do-you =/if
1 mlght ]ust by the way; change the Nafiofial 17 one goes:to.your-office; do you have to audlbly
8 Reglster a little aftér thé fact-- but:if you, 8 tell then?

19 _ could e it:in‘that: tightly, it could actually 4 9 A. There!s usually; a file:folder that has

10 kigleit into the criteria. ' Okay? That stiil has 110 materials in it.with a statement: It may or may

11 yetto be dore. 11 not include the complete site file with a number,

12 Q And that.additional work would be:excavation {12 because additional. work may: beé i necessary

13 and.-- o : 113 Q. Okay:

|14 A. Twiit to §ee additional excavation: ‘1‘ want, |14 ut'it’is searchable by that county,

15 to:see 1f we. could:find the trash pit wnth 415 L,

16 appropria . 116 Q: Okay

17 , ‘et cetéra; et cetera eticetera; whlch one may of 117 - A, 'In terms:of what's gomg on:with.a  person;

18 fay- ot find. ‘ 118 We 't ¢ Prese ch

19 Would still.not: change:it bemg a. hlstorlc OCC: 0€S

20 "s1te would still not.changeit beingof: or not, but some sates; they I glve you a-:

21 iHpo hat ce hay “again;‘a frame-able: thing that says; " This is-an

22 ‘been-nice:to Have, thie additional information. important” place

23 'Q And agam you. don't know what roIe or Q. Okay:-

24 ' 1t m " A; What-we're really talking about is.

25 ‘ ing upon. the landowner Af 1t's not owned
_ . , Page 195 1 Page 197
1 -done atthé. Brinkman:propéity? : . -State. - and doubly ifiitis owned by the.
2. -A: T'would say the fact: that you're:listed as: 2 State,~ ‘that.what they have is somethmg
3 Defendants and-are belng deposed with you folks 3 important,.it:is a historical site, and, please:

4: 4 protect it.and keep-us:in the loop '

5; 5 Q. And that staterent:would be a'written

6 e docuimieit in the file?

7 7 A. Depends. Sometimes, yes. Sometlmes the.
8 8 landowner doesn't- want itin the file. It:all

g, - 9 depends.

10. 10 Q. Isthat-- does that statemnent 8xist.in the;

11 11 fileforthisarea?

120 12 A: I'm trymg to remember 'I‘ll have to- double

13 endeavored to. quantlfy the: damageSfthat; 13 eck

14 Mr Brmkman or the: other named Plalntlffs in 14 ,

{1 : staii ‘it 15 Q. Do you:recall Mr: Brintkman askmg you 1ot to

16 A 16 include:~

17 A That's corect: 17 A. No. No, hie iever ask &

18: Q. And that»remams to be done‘7 18 listed. anywhéré, He Was: actually préettyexcited.

19 : done 19 abouit the whole thing: ’

20 MR. STEWART: Gse 20 Q That‘s w'hatI would assure.

21 my. questions. I appremate your tiifie:. 21 , :

22 ‘THE WITNESS: Sure: 22 MS HAM Okay That git. 1 know

23 ‘MS: HAM: I have one. quick question. 23 that one question‘turned into-three. |

24 RECROSS-EXAMINATION 24 apologize.

25 BY MS. HAM: 25 THE - WITNESS: No, 6. That's okay 1

MAG NA®
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' that purpose?

| Page 198, Page 200
1 don't mind. Tm easy. | L A Tam willifig o beappoiiited., Does that
2 MR: HODGE: Dr: Leader, I Just have'a. 2 count?: '
3 ;few quest1ons 3 Q: Okay “So is‘it.---are you the:one that
r 4 You guys = everybody all déne? & actually made the :eterrmnatlon -- the firial
5 MS, WOOTEN: I have:one'more;;but:I'll 5, determination:that the-bridge: abuitments on'the
6 wait my turn; You can' go ahead. 6 :Coleman and Brinkman properties: were the Compty
1 MR. HODGE:; O ay. T abutiéits? .
8 CROSS:EXAMINATION g8 MS. WOOTEN: Object 16 “thi form.
9. BY MR: HODGE’. ‘ MR.STEWART: Object to the form.
10 v T, are your authorities and A. The t I'ih ve seen is the
1% duties: set byzState statute? of 1. David Brinkix
12 ..A Yes o , : : ;Q Okay
13 .can youdescribe just for the, Court what \
14 .
5 A. I'am requrred by the enablmg act:0f 1963 to
16 . ::oversee_ the curation of the Instr‘ ; 'he site -
|18 ‘,Hlstorlc __;reservatlon; l ‘ i
19 research; and:from other thlngs outside of that ' -descrlbe what'the s1gmﬁcance of the: Johin Commpty:
20 act, second forthe state law’enforcement fo abutmentsare? o
21 7 assist-onforensics, a f
22 ‘Legislature on quéstions when they-ask.. ! mb T I
23 Q: And do: you also oversee-archaeological river;, obv1ously, and people did take vessels Uip
24 1& State? :and down 1t from earhest times, Natwe Amerlcans
25 1€ Cir umstances wh1ch 1s to say’ h; b /it :
Page 199 h
1 that:l:am not:in charge of all of the research-in | 1
2. the:State bysany stretch. of the imagination, but | 2 havmg brldges that were avallable regardless of’
3 T have the. ability:to'comment on: research inthe 13 'whether e although given what happened ‘with the.
4 State:, . cd not=—- '
5 Q. Okayv.., Does:State law-: grantiyouthe; -5
6 ithority- 'oAtestlfy in-a: court of-law-to a351st 6
9 cost of restoration and: repalr ofian. g ,
L0 _ .archaeologmal resource? 10 serious obstacle . The history of Columbra \
1L j -‘have been quite:different.

.serious unportance to: South Carolma and £o; the
f’hlstory of the State:

-brldges over the Broad, ‘Rlverq > the-very 11st

¢ Compty bridge abt

A. Yeah. You had ferries; but-the Compty:
bridges were the:first two: 4
Q. Now, you have testified base ‘upon I'bélieve:
what’s beenidentified as Exhibit:5 -= '

eries -- appears. o beaseries
website. I'will tin’ you i)

51 (Pages 198 to 201)
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Page 202

- the second: ‘page-
,A Hang on. Let me:getio ity

o Obj :
A. Ifa person was. gomg through AtrchiSites-and. |
they came.across: somethm in an area that they

6 be up:. Ldon't§ see any>d1fference when. 1t“
comes to archaeology.

L0000 . OY U Ly 100 NI

Page 204

MS. HAM: Objéit to the forin,
MR GOTTSCHALL Object tor the form

T can't=~"to.the bestof my knowledge the

CIf the questlon to mé s thi
:been good had they been in contact w1th me, I

pecifically i

,devolved to the Instltute” T

KO 1007 =T OV {1 L0 N

10 10
13 '-the,Instltute " - 13
114. Q: Okay So has: your: ofﬁce been 1nvolved i 14

17 sewer. projects? 17 .
|18: " A: Yeah, I'm sure:we have Roads sewers 18 outside of the Tnstitu e.or: not. 2

19 ‘power notin i, [19 -reference s, 1 do not recall any information
2o ‘thosé points. \'4 § 20 ’ i :

21 Q.. Inyour opiiiion, should thie City 6f Columbia: |21

22 or its'contractors have'conducted a cultural 22

23 FESOUrces survey prlor ‘0. commencmg thlS :2;3

24 rojec 24 . :

25 MS. WOOTEN Object to.the form.. 25 Q. ‘Okay. So. I ]USt warit to make stire it's

(Pages 202 to 205)
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- Page 206 _
1 cleat: on:the fecord.. Y.ou weren't: contacted by 1 of factors. “Themost commoii-one for themajority
-2 the C1ty of Columbia; isithat correct?’ % of sites.is by county..
3 A. Notat that time prlor to'the work:. 3 Q: Okay. So if somebody wanted fo:find.out.
4 Q. Okay. Aﬁer the: damage had occurred you 4 what inay or may not exist at; let's say,
5 were contacted? - 154 Castle Road --
6 A. To the best'of my knowledge --. |6 A. Yes. :
7 MS. WOOTEN: Object to the form. T Q. --what do'they have to.ask:you to get that
8 MS. HAM: Object t6 the form.. 8, mformatxon”
9 A. To the best of.:my knowledge, I'was:not -9 A. Aétually, that'would do it.
1.0 until; as-I¥ 10. Q So you can'z you can-pullz well letme
11 : i '
12 12
13 :
15
16" 16
17 17
18 A 1d b
19 undérthe i 1mpressron - you know I dont know 19
20- any of the: groups. that:-were:listed. here, as I've 20
21, already stated, so I would have to g0 back 21
22 throuigh. But tifider iy ifpressioti is tha 122
23 ‘were not:contacted by:any of the.g groups involved. 123 records to pull everythmg;_hat's afﬁhated w1th
24 -Q. Okay: You have no recollection that:Weston 2% that-address?"
25 -& Sampson contacted yo . ‘ . A.. Whai:we would_do:is probably -= one:ofithe,

Page 208

1 A. Nope,butlwill double check it people -1 we produced: ArchSite was to allow us to
Va would like., S 2 , i el '
3i Q- Do youhavean “‘recollectlon as'to. whether: ;3 determine fr mthat where 1 t6-g0, aﬁd,
4 Layne Inliner contacted-you 4 then:go-look for ancillary, information..
5 A. No,fiot:that I'n ¢ ‘5 ebody has to essentially
6 Q.. Do you have:any:recollection. whether North | 6 ody. i 'address
T American Pipeline;Management: contacted your L7 as the 1dent1ﬁer'-- ' ‘
8 office? x: A: Yeah:
9 A. Nottothebest of ity knowledge .9 Q ¥ 5 ot somethmg that exists in a

10 ‘MR. HODGE: Okdy. Anythingelse? 10 4

11 ‘MR. CHAMBERS: (Shakes head: 11

12: - regatively:) 12

13  MR.HODGE: Okay: That's all, Thank 13

14 -you very much. Appreciate:it. 14

is. REDIRECT EXAMINATION 15

{16 BYMS. WO 16

17 Q. Dr. Leader, I'have a follov-ip question. 17 ,

18, A.. Feél.free. ' o 18 - you very much

19 Q: ‘When:youwere talking,about the site:files 19 " THE: WITNESS Sure.

2.0 earlier -~ 20 'RECROSS- EXAMINATION

21 A. YEs, 21

22 Q. &= how ate those: mamtamed" Are:they 22

123 mamtamed by-address.of* property or'some other. |23
24, designation? 24
2.5 A. They dré maiiitainéd. by -~ by-a cormbination |25

Page 209
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Page 212

Page 210,
T A. Yes. J | L . Piobably’ the largest group that’ provndes us
2 Q. What is:that.form.called? 12 with: these: requests are. groups like:the Forest
3 A. Sitefile form. We're notexactly creative 3 Service. Inthat instance; their materials:are
4 with names. 1.4 undet corist:
5 Q. Tells.you.whit:you need 16 know. |15 People staritly commg in'to, lise them.
6 A. Sure. 1 6 and-we find out Very qu1ck]y if there's a problem.
1 Q And how can you geta copy { that form? 7 from other people:are going in ‘the field. So-the:
8 A. It onling. Youcan pick up both the- g answet, is:” ' Sometimes yes; sometimes no:
. documentand the:handbock: They come as a. 9 Q. Okay:
10 'package .Well» the are found on the'same page 0: A» ’I'm’not sure. 1f that-was:clear enough for
11 can ad .
12 'Q And then ohice =
13 A They don't automatlcally download both; but
14 C ; y .
13-
16
17
19
20 ‘cue for vettmg to determme that locatlons do 0)
21 ' &' that its-- L j2d

22 ] S 2 - on.that form?

123 The other part which is: when-» eople first ¥ A. The standard.rule: of thiirmb. that's used by
24 ‘dlscover GPS not mfrequently we'd’end up with- 2 archaeologlsts pretty much across:the: ‘United
2:5 ; of the: € ) . :

1 |k
2 .make sure‘lt's fiot on,somethmg known, for is; 1t 1 2
3. . ina dxfferent state And then yeah weigo from | 3
4 ‘ther ’ ! 4
6 ‘ 'person submlttmg it. We{ go y ; ;know, 1 &
7 '(mdrcatmg sound). 7
8 '8
10 vget anumber. You get a Statément whlch says 110 51te, if: you hidve themformatxon to tlme
) 3“You re nowin: andfyou re- done i1 perlods == ‘
12 vett alked: i2 Q: Okay.
13 '_that involve - that d 113 A, = 5§
14 the site? 114 you know, the:oldest possrble hurians Here in
15 A, Ttean. Tts notnecessary: 115 North Amerlca,‘okay, or:on the time of the
16 - Q Okay: . 116 n;
17 A. Necéssarily the ¢ase, is:what I mean. 17
18 .Sometimes yes; sometimes no. It depends R perlods which oné:can:go backcon that.
9 Q Is there any type of. kmd of peer review to JLe Q. Beyond that; there's no; other tier?:
50 yetify the informatio o A N
121 the location and:stuff that'you tal 121 Q. Okay.
22 now?: " 122 A. Assiteisasiteis.asite.
23 A Direct. peer review? The.answerwould be |23 Q. Kind of'switching:gears a little bit; you
24 no:" Thdirect peer review; the answerwouldbe |24 talked about how-you thought it. would be good to:
25 ! more ofteri than not." 125 havé beén contacted of this site: But? you'fenot.

MAGNA®
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. - Page 214 Page 216
1 aware of any téquirements: that anybady éontact, 1 Q. Okay So your--, Just fo get'i it clear on the
2 the. Archaeologrcal Institute before-working on 2; .record, your response is: that you.do not Know.
3 thissite, are you? 1 3 whither this prOJect was -= those acting’in
-4 A. xStandard cultural fésoufce. ‘management nidér 4 ¢ jec 1 to:conta
5 Section 106 would require-people besin contact. 5 your office-with regards o thls prOJect unidér
6 with us, | & these: statutes?
ST X section‘again?- 7 A: I'hiave not'seen the scope of-work for this:
8 . A Sectron 106 of the National Historic ‘8. prolect I have, thereforé -- I can theréfore.
9. Preservation. Act. There are also: things that. 9 ‘not reference whether.or-not they-would or-would
10 would trigger underneath EPA; at least currently {10 not have been required for that:project. The
Az il those: thmgs,,,_ rev nitly. 111 14 riiii “the req nt would have
12 Q. And are: you aware of the ,cn'cumstances under (12 been through the SHPO
13 -that Act where someone must contact you" 113 I am, by law a person who provrdes
14 ough 1.4
16 :changed over trme but the normal 4 the normal le and. come across: thelr desk my phonecall for them
17 pace of dorng@busmess is; ifyou're goingtoan |17 would.-have been requrrmg that. they-do the;
18 are: -do this 118 ‘fesearch,
19 Itis= 1t 1s srmply =] caii'ts thmk of 19 Sirice.as far s [ cafi téll nong of that
20 any* major group. currently, engineering; that has - {20 “happened, from my. endpoint of the -- ofithe,
21 not done a site file search on a-project. 21 telescope; I cannot actually reference it
22 N 1g said that, tindoubtediy there 122 MR, GOTTSCHALL;: 1 think that is
23 would have.to, be:some:out. there; but I'm.not 123 all-the questions | have Thank,you 80
24 aware of any: 124 much.
25 Q All right: But: srttmg higre today; are. \25._ .. . THE WITNESS: Sure: . . . .
Page 215 Page 217
1 you -- you rénot able to say for certain whether 1 (There being no further: questlons the;
2 Section 106 of any of the requrrements apply to 2 deposition concluded at-2:25 ] p.m.)
3 the'project thatis af.issue in this case? » 3
4 A: -Section 106 and the rest-would be corning, 4
5 under the Natlona] Hrstonc Preservatlon Act, o)
6 ‘which would be primarily:underneath the. 6
7 Department.of Archives & History, as thesholder of 7
8 _that'v the'State HlstoncfPreservatlon Ofﬁce 18
9 ; 19
10 110
11 11
12 12
13 A If they Weére'tosaskime, the i response would |13
14 be "yes." But if you're looking;for'a specific 14
15 ‘statement asto the requrrement under the 115
16 on; Lwould: : 116
17 417
18 18
19 119
20 : leo
21 :may be i f' ff ,,q‘ _,ry nee d to con _rm that, : 21
22 awhrch is fineif that's .your response. ‘1 Just =z 122
23 l 'm wondermg 1f that:is your.response. Tt 123
24 -- o
25 125

......

(Pages 214 to 217)

B oieima mn O wmema o -

Page 446 of 583



_Deposition of- JonathanLeader . .

- Page 218 Page 220
1 ERRATA PAGE
3 _
3 Pagé#Lie# Charige/Correction (4nd Explanation)
&
5
6 . me -
7 . .
8
9
-final order o any issie.
“15; .
o IN WITNESS WHEREOF; I'liave heéréiliito e
16; ‘ -
R
18,
‘19,
i20. Ca ap_draE Vance, Court Reporter
No ry‘Pubhc for South Carolia
: My commission cxplrcs: 2?26?20 18
Page 2194
1,
3 I, JONATHAN M. LEADER, Ph.D:, havétéad |
4 the foregomg, deposmon testunony, whlch '
& ] or the .
7 ‘State 6f Soith Caro] 'a, 6n March 215t i
8 2017 ' i
9 Tfind the t scrlpt of th ‘deposmon
10 to-be &'t ( urate; tran,
11 -according to my téstimony: on that date, with 1
12 the exception of correctlons as
13 listed'on the attached errata: page which’
14 ‘Wwas: ﬁlled i by me,
15
16
18 : -
ro JONATHAN M..LEADER, Ph.D.
20 ' :
22
23 |
24 ;
25

(Pages 218 to 220)
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JONATHAN M. LEADER, Ph

o

1 {(Pages. 1 to 4)

James CoLemar;,v
Kareh FOSter,:
1, Collins;

vsL

Ink¥inér,.

,Ihc., 'WeSton & San
DC. Clty of Columbia, .SC, Noz
*Bmerican Pipel.me Manage nty and Layne.

Robert €éllins,-

B

‘Plaintiffs,

soven

-

Defendants:

JONATHAN“M:: LEADER;,. -PH'. D}
chkkdkdd ok, - 15 .. SRR
= y ! Exhibit No:*

. =:8C T

_to:the site Inventory Record'
“23;7 (3 PageS)
: o

; ?of the follow1ng de
. jheteby reserve‘

Page 3

120 Main Street,

‘ALSQ PRESENT;

Michele: L1v1ngston

n

wr

Suite.'985%
linal 29201

A

19. this == ‘todayi. Othér attornéys may have

23. Ehanxfor.;clarxfxcatxon or’i-- or xnstrucﬁions.

24 Whatsour: rule discourage:

5. agath -ask:

is gqur? hav'i'ng.;

GARBER ‘REPORTING SERVICE

803-256-4500
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JONATHAN M.

LEADER,

Ph.D.

[T B S TH

‘et

[N

W

‘24

25

' 16hg S We Kind of all have Eénversatichs out

iere in the open, .&verybody s happy: Do yéu
understand! those rules?:

A 1 dos

:course of the day

j‘\ﬁ fs dD :

Q! Very good:: You have been* dent

Page 5

19;

ﬁ{et}ioddl‘o'{_ﬁ} that {8 addépted-in the

-archaeological: profession or vocation3;

Yes.

A

-l\'le\i'y good”

Act -of 2010, ‘to provide my: expertise .ds an-éxpért

witness to. the Court based' on-that: Agt;

My quest:.cn vas? Have fous

And 't:e]:l ‘me about yo\u:

2 (Pages; 5 to 8)

Page 7

“Bo; yes;

been

¥

S NG

(IO

¢asé ‘and T¥m aslittlé-bit.confased:about the

capac:.?y == in what capac'iuty. yo_qirg d_o‘i:ngﬁg;.ﬁgt_g

understan that yo
witness to:give

A.  Defing for me;

A. Yes.

Q: All ¥ight: Ahd 86 you' have .r- you have

assembled facts that you'll ---that, you'ré:

relying, on?:

O L L N A

0

8.

’ﬁ'r"évide Information towards the damage.

of two archaeolqgj.calvsites located on-

‘6F not these. ars, -in-fact, 'Ez‘&liaéélo'gié'alﬂf_;éifa"s'

€nt are. pidtacted

A: ALl archacological sites: are.protected under

the Act:

¢. Aré4 yoéu réndéring. an.dpinicn}ds tS6 wWhethér

Page 8

F Yaws and
gssessient

the: river,

GARBER REPORTING SERVICE

'803-256-4500
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JONATHAN M. LEADER; Ph:.D.

W e YN

o

7
8
9

the; statément :as €6

As dnarchadolégist, (I, ténd to think-0f asrhundréd:

We.Afe: tAIKING:

‘aBoiit: ited that are at least'that old; yes:

Q : 8o == S0:haveyou formed"an Qgini’on .as to

performed consistent with,'the

‘I 'havé not ‘Séen’yourscontract:

An  So the answer would be “h

the contract:

Q. .Okay. .I' just want a’way'=—

A: N6, 'that's bk

we ¢an réfer’to that, 'What ¢an we call
‘this?;

A 1 cdll ik Ehe South.Caroliha/Archieoldgy

tifying thatany.
¢ ; \ violated ARy
‘Stathte SLHaY Ehan £hE South
Adt-i0f 201 o".af,

W: F will be referercing 35:3 Statémenti1ea

‘tions which-ogcurredioutsidesof

Q. ALl right:

So you do not havé a. final

FEE N

b ooy

e
17
18
is
20,

v aspect of, the Work, peiformed by:

the DEfendants’ inythis! €asé oh*which you.will bé

iy that cbriect?

H the consequences (of

which it was'

| performed?!

A: T anit gudrantes: tHat;-né:

Will 'y3u be tEstifying: édncerning-an

violations: of codés or x:é._gpiacfons other. than:

‘AL,

as.you

' dpinions |

‘other: than the S6uth/carelina Ardhasolegy; ASt: of
‘20102

issed:part, o
‘back?
THE WITNESS?
‘MR, KENDALL:

‘toddy, d6 YouYHavé final.épiniohns:regarding

wiolations of code or: reguiations by.any of

“THE WITNESS: Okay. ‘Than¥ you.

inal? ‘No.

BY: MR:- KENDALL:.
Q.,

‘Preliminary-opinions?.
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JONATHAN M. LEADER, Ph.D.

-

ADn D b, OV Un o WL N

Page 13

Anythifig-else that: T | 2

$Kad aboiut ,oh, which

;éxpect; to' give. opinicn téstimdny?

a: ‘quéstion: for mé to

anyoné:for.a dode-'or regulato

régulation?

A. The answer is: "Ho.k

- authorize-youito do so

"The statite does not ¢

o

. (FEfiTmArivelyy

=
i

o, in fact;;

ny =5 opiniol

ork- performed by ‘these'

"beféndants, and opinions, régarding violatidhs of

>4 7 you -=

‘you would be testifying;consisten

w-have code enforcament: ;18 Q:. D3 gou khow?

responsibility..in ‘South Carolina? A The answer is; I do not engage inscitations:

fa,:-v .
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JONATHAN ‘M. LEADER; Ph:D.
5 (Pages 17 to. 20)

Page 17 I _ Page 19

52 /9. Thank:you: -And you're; familiar with the act

AT e
(]

2 that auth your, office; correct?

3 A Sure 1 MR. ‘CHAMBERS:

# 9. Gode sections 30 -= excuse me, 60-13-2107 4 minutel

s oW

3 A Gorrects £he 1963 EnablingiAct. MR, ‘KENDALI: IS theEg aii: objecridn to

6 © Q. And i ‘e any other’ code that defines the form?!

1 ,BEope Of:Your job?

‘MR- -CHAMBERS': an’ objéction to.

8 - iAs Oit$igé of: tHe,Archagolo Scopé: becaise we'lre --

5 Q- Right: Thatisid Specific applisation; bt

MR. KENDALL: AII .right:

40 .in-terms of- thé:.authorization of what your.office

g5 does; is there.any: oﬂ'i_er _c_odei':’

wer covered in -the}

16 MR. KENDALL: ALl ‘Zight.
1w with ‘the: Judges, T

a8, ‘g, okdy. iAnd’just, if ybu ofin, justiso T 18 SSTIGNS:

9 uRdEFatARd. thedifférénta Batwéen thAtTand théss | 190 By MR. KENDALLY

ir; what's the

§: .ihe -- Youire fAmilin

correct?:;

A Toami

2 he state’ -=-South Carolina ‘|’ 24 defines the: scope’of the State Archaeologist;

25 Institute of Archaeology, and Anthropology have: ‘25 does ‘it not?.

Page 18 |
X Pl MR: CHAMBERS: Dr: Lead
2 B
3 -3
i N
4 4
:

MR. 'KENDALL{ .All- right.

EE O

{Forexample,, is’ thera a’memorandum YBY"MR. KENDALL:

.

With ‘tHe' Departmént: of ‘Transportaticn? |

A: Thefeuwas:. I'm not sure if it's stiil in H

10 11d have ‘to double;check: There i5 one i io listed; did you disciss or.ddma £6'dn agre
ir 1i as: to ‘the. terms of.your engagement? Are you
B sstory, 13 bei ’
13 Q. M1 cight: Aqd dbes Archives:s History haver | i3 A. I.amnot being paid.

14 code enforcement authority? |1 Q.. All right. Did you provide == orrdid

A EorCemsiit: F 15

16 undérnéathy thé%5tate Bistoric Preégervation:Act;, 186 . complete thiswork?:

. fedéral. : : 17 A Basically’ tHi d: af “the-year; ves.

18 MR KENDALLY OKdy. LELYS.matk this. - 1e Q.. Did you ‘Agred tHAE you wWoild pEo
15 (EXHIBTT 15 MARKED, FOR! TDENTIFICATION 1 written Fapsit?,

‘20 BURBOSES [{

ages) = code 1197:§, 6&).':13-"2‘1'6) P20 ©Aw Tidids

N
AT
[ o)

And veive picked up on. the nunberings:

23 o this has been marked I 23 Is it in,a draftiform

Rt < T o %
s T

‘just a printout’of the. L ‘It isinot, complete. I ‘process;

So it's in draft form?

b

" 60-134210, ‘right? .23

GARBER REPORTING ‘SERVICE

803-256-4500:
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JONATHAN' M: -LEADER,

Ph ':iD?.‘e"

Page 21

‘B. ‘Draft; yes..

_‘IA‘ ‘that: w-l‘}'a'j:_ you mean by that; ‘by not in -

“ThatYs ‘fair,. if- that!s How. you: ise

And -when :do you expect to have -that:

e endiof the year:,

:9: And is’itiin ele

therd somsthingiin your/computer that is what

iyoui =~ .ig in:process?

iR.. Yes,

' was that dodument’or that:

§ a.dotument. ‘If!fs like a Word

Word document:

ALY rié:ﬁtz .And when did you start.that

s cameto me' and asked’me

‘BY MR. KENDRLL:

6 (Pages 21 to 24)

Page 23

{0t the Record)

Q, Showyou what!s been mar

Have you seefi .thi

Q. Ifyou will ‘tHen turn:ito ‘the Aeéxt’to the -<
I havé-a blank:page: a5 Ty last.pageé; But \
Exhibit. A; that's what/I want you to sea, where:

.your 'fi-nggr igynow:

s; Tist of documents?

Let: me:go- through

. Am{ when was that?!

e jcourt case where

of-the Court,

:DgYou know: when that order

' £0' 160K at] it. to;be surel

1givé you EnE dded.

:Q.  And it’wasisofietime ldte Sufier, ‘Garly

A:  itwwould have-beens=-ractually, noj it: would-

shibefore’T got started on

But, the: order was ‘in the late

. That's true,

i6cs56d whether Twduld ;do ‘it

October: and; I tRIAK T d6tHally ot starrea’ oniit

-Q;  Okay: iDid: You Feceivdia subipdéna: £5F:

-documents in this .case?;

A. I'd have te check:

R YA

M- I ]

35

.. L . . e . —
.Eve;‘y,tihing‘, else has been done verbally.
Q: Kil right: So how. about:just:answer my,

there any ermails to:youor:from

myseXf; which:T' bélieve are. privilegédi:
Q: Yes; ‘T will agree give = will agree. with
¥ou on; thaty but have:you had ‘anye-mail

A. Mr. Bri

Club meetifg

Q..

o', do. withi

this?

A.  Not ‘that T ‘ani dwdre 'of; no:

All right. Did -- whén ha provided you -=
has he provided yoi iAfoéHiatich Fegatdifgthis,
case?

A: He did: Tt wag covercd by the earlier

GARBER REPORTING SERVICE

803-256-4500
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JONATHAN M. LEADER, Ph.D.

B

K

r16 -

G & N e G oo

Page 25

deposition.
Q. Right: I'm not going-to rehash all that,
‘bt ~= dhd:wheén:he ‘gave-you- that, did he give you
that ifi paper fori.or Bend:.it to y6i by e-fMaily
A. HE-gaVE 1t to'me aCttuillylon & disk and Tid
‘Have £8:.§6.back- sndedouble.¢héck precisely wherd
it came: from, .al;y%hin/g_-.el'se;: If it-was a -~ if

itwwas; -which it may, not digitary it

compieted by December ‘1ith.. As of December ilth,
aid:you:Have any portion of your report in your

computer?

¢; other materials,

A, I/had:a ritlerpage and

you Tiéed the title:p: g5 such, bot that!s it,’

EveryEning elde: i3 ih Wy Hedd.

e r i b S A S Lt S e eerariee e a s el T s g mr s s woss $eieo

AN

W

4

never ‘have: .
Q. And do you advise’ the" director as:to what

préjscts You're working ¢

A. Ih géferal terms, ‘yes:,

Q. D6 you have liké-a

insi

report; insideé. the.

says; "We-arés=- thé Stdfe A¥chaddlogist Office.
is currentiy working on the Eéllowing issués®?:

Not

Qi No? Hoy'do you tell the:directo

¥ou'ze’ yorking: on?

of fee,

it's: your best estimateé of when you

werd engaged by the Plaintiff7aftér the:Court's,
Spinjon? I think:yQu: said late fall; 'is that.
€aigy ’

An IYW6Id say f{i‘e'ry'- taté: £311° becausE, frankly,
Tihad. to6 consider it.

Q 5ka¥: ﬁeviii .$incé "late:fall™ San-mean a.
lot to'a lot of people/bacause:if!s: ndt,yet

winter;: so, today is late fall

A: Does it lever:get.to be winter here?
Q. When is -~ when = was it in October that:

You.vere ‘engaged?

;I Would ‘think' that: ¥ohld probably. be

11

13
V14
15
‘ie
27
18

20
21
22
23
‘24
25

512,

Page 26

title page?;

A: At tHis point.,it®

|Bégondl ENEL,: But 3t the

time ofi the 1lth; it was TniW;

. ALl Fight. Do you Kees track.6f "your. tiie?
.

u- -~ i’djoeig your:—= I i_i_on"};: want: to.

o you ansver ¢

who's; over you?

.A; [The dirgctor:

Q:  Okay: .And ou, have toigive an’account to

Him £or: Ko, you

‘capacity?
A.- NG, Iim a7sararied smpldyee doing. my jobi
SOu==

Right:

== no:,

But I'don"t kncw.'ixquygur‘inf;gréffice

theé Instituté, -T ‘dof't think theyimind. They!

TR TN B

~N

[LERN

10
i
12
13
14

15

Page 28
accurate.

Q:, Okay:. Téll me everything:yol've.domerin

Oz“let:me just.use,

it broadly.

'Sind you ward ergaged by --

(Off. theiRecord)

Q.. Mell-me averything youlve déhe since you
weré:éngaged:
‘I reread’ thesAct.. I reread the materiais:

. the: ethics Of what vias
id. whatiit mightimean foi. ahyehifg 1A
the future. T discissed With thTattoFneys. I
giont ctially SEATE -ritiag EAtiL very
FeceRtly:
:  OKays ThHe ASt that yab reFead is. the: South

‘Carolina ;A'zc'haeoiog’y Act: of 2010%"

The-Aict -of 2010 .and,‘then the-Department of

‘in your materials.

Q. .Okay. If you'll.lae

at a-time, I'd appreciate’it.
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8 (Pages 29 to: 32)

ORI S

N

§

-Page 29

A, That i5 cor.

‘Q. Okay. .An ny, £ines Havaiyen tastified
in cOUEt afider 'this Adt? ’

(A, Actiially, wé haven't. 'Other groups havé

ased it: to. go [ifito icourty but e havé mever Folind.

it.necessary:

Usualiyiby the time we get to

sttle. oyt
chig out

understanding;

o how many -~ well; part.of

Q. And who prosecutes; that?
e, di'strict- attorneysi the!

individual ff 1€'5.a Magistrate!s court.. ‘Dépends.

on which level.it!s Beihg défiesdn. Ther
gifferent ‘levéls.

Q. Okay: I'm i;.a'lliin% about  on the criminal.

¢ dwo differentilevels:

> o fp

[HE N

[LEERN

RV- . TN I

| pESesgutor’s Bfice regarding viols

Page: 31
were the ifelony. case, “itV11 probably be not:

local: But I -- I

ot

dttorney. That!s:

¢éing process.

béen consulted by &

ichs of. thid
‘statute?

As I'have beén-'Eonfacted, befsrs, ves:

‘Okay: And do You, recall What:

£fice it was,
which, prosecutor office contaéted you?

A5 It was

ourt case dealing with

assuming-‘that
Q. - Okay.

R.. Ii GthEL WGEdS, tNey: told:m

‘Feémember.

Right. How; on ths civil.side, B

ave you béén engaged by, a Private.

any. other civil ‘actidn unde¥. this}

[T I P

e

~ ey

8

A. I-beliéveid privaté dandowner.has the;

i Sorry: I

-misuriderstood; what . you! re.saying. Gbviously ‘.

prosecutor: aoes. Ei’;at;j.

Q- Right:

or: for;their consideration..’

Qi ight; right. .I understand there;are’

You ‘5aid’in €8s

6f whio. prosecites. -

who' prosecutés?

“From the State Attornéy feneral's.office or

*rom the -~ from-the Richland:.County ‘Solicitoris
Office? ho does that?

A. My expectation would be that

Magistrate's ceurt, it'll-be-local, and if it

o

R

a e

17

context of a eivil action?:

Ay In the contexf of fhat specific law}

AL No,

misstatéd that. Are -you. asKing ré: you; dsking-

It on: behdlf of or if I'we

4E T Fave, gorie. £6

beénadked tolexpldin: th

individuals who thén. wént:on -their own' and: didi

‘Correct..

AAd Temiasking, Have yol: ovéE: d5nd that:
before?

#: 1 have not begn-asked to'go 'to courten ==

‘by ofher:i
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9 (Pages 33 to 36)

B

Page 33

Thank ‘you:

Jawsuit, have you given .
.deposition testimony, Fgﬁﬁid;:ﬂﬁ violdtions of this o2
Act,, of the; South Carclina Archagology At of 1 8
+2010% . Pt
-A:  IiHavesnot-blen depdsed on. the Act.. i
Q: Y5 said-that you reviewed materidls ‘from. 1

the American Society == P 107

A ety American; -SAR-. !

Tell me what that has'to

ican Atchaeology'is one - | 14

TiINEerest. in- having ;these! acts put’ in
g L

sRd 48alifly.with the Departhedt: of Tniefibes ade | 18
al: informat fofs i 19
'is thera Somethifg. specific i 36

-within. their publications that-you reviewed? bal

4réhaeological. site: damages <= i 25

A:  Not specific

A, NG, tHE 2010 Abr;iE SpECIfi

Page: 35
Q: All right. Did you --.do.you have that
material in your office?
A. No, I'do not.

Q. ‘Iz it online?’

cay. And 86 if"I: 8éarch

i, F1'm; going
to search:for "thé 2007,",ppb'_1i‘é§tioh."that
referarices, danaged, srchagological sitas?

A: Un-huh (affirmatively: reSponds)y

Q: Okay "fhank:ly‘ou. And: was: there .=- was
there specific data that you cbtained £rom: them

that youive rélied en?

-the 2010.. It yas!><+it'sipreftyimuchiall
the Saiie, '

Q. OKay: So it!s the $amd as' thé 2010 Act?

Carélina. The: technoldgical —

Briéf from thelDépartmént-of Thteridr tdnd Ehé SAA
are Closely related.

Q- So tell mé what-thé tech brief is.. Firsti of

41Y; vho published: it?:

A, .he N

Park: Service,. Department

Interior.

Q. ‘Oksy. And what'is that? What is: the tech

~ ey e W 1.

o @

11
iz
13
1
135
16
17
18
i
‘20
21
g
23
24
25

Q
A, % and assessments:.
e

Ckay: o S

A. PUbYicatidn 2007. -
Gl

.And what iRfCIAtiGH Aid Y60 ‘obtaid S

jing fhe work; or«for the;

zesteration and repair.. .

4

ntal document. ptoduction responsd-to - 15
the sibpoens. 16’
A.  Uh-hul (affirfatively; résponds). 7

(EXHIBIT?17 MARKED FOR' IDENTTFICATION 18;
PURBOSES (75 pages) - Gocupational | Eiployrient: 19

Statisticsl! 20

(OFE th

Kecord) 21

Q: Does:

‘Page 36

brief that you're referring to?

Q. Alliright. So it's's -= they/publi

ology --
Av. Uhzhih {(affirmiatively Yesponds),.
-~ £ot deteriiining damage?

Q.
A, IThéy-didi: .
Q: Okay. and did Y¥6u print--- is that

did, it's‘here; if it!s not, dt's still om
Ghline.

Q. All right. Would you mind just confirming
thati 1615/ AL, it '

A, Bire. - . Ng, /it's not.. So:
OBViCUSLY I did not downlodd if. ;If"s. SEiI11
‘online: ’

‘9. ‘And:a quick-séaréh has indicated-c= I déd.a

docunent. titled *fachnical BEieF 207

Ae Ubchuh {affirmatively respond

Q. ‘1s ‘that. the. onesyou reférred
A

It's: the rest of thet

itle.
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' 10 (Pa

ges 37 to 40) -

page 37

23 Q. -Archaedlogical ‘Rasdi

2 | Legal Basis andMethods?, 2
-3 A Yé&p, that would be. it . .3

By-Martin.McR1l1listeér?

That would*be’correct.

.6 9 O'kax : 'Did you foliow 'that.methodology?

1 -follow

some  f 8

9 wof " the -methodology

10 Q. Okay. So= accurate as possible and availablesto :anybady who

‘11 A.  OF.I should 33y, ir-the:proces

asked. it; ‘thatsif ;theke vas & [uestiondof a

12 ‘OBvicusly done, -But: y€s. ngndise1gsure, I would:

13 Q. Okay. ;SAid you réviewed statistics fram 43 Q. Okiy:

14 “mireat'of Laborl s thit the sEuffi that is: ia’ B HE Y because it

Extiibit: 17% 1 <15 AL Fight:

li{. Yes: 2016 t6 You in. thi

)
"

subjective’

A, (THAL-1S ElS0%E

Okay.. Isthat

P

age: 40

¥ - pEGpeEly. : 1 forward asianjexpert ifi thia case?
-2 Q.

3 " that you inténd €o. faly upon? Co3 9!, If you could hétiBé inbiased, Wwould youd
¥ ¥, upo ‘ :

Rnd. i'® ‘the data’ that is if;h&ré data 2 A.: “Yes.
q . A:  Yes. P withdraw?

Okay. ‘You said you considered ethicsvand’ T 5 An  Himonot quite. £6116wing you.

there was arconflict im:sthat - fhat. I was

o - question of Bias; would' T
? L8
2 .
10 f 10 & Yeah, The answer! i 'vesi" of course,
ax the issiié of Workifig specificallyifor & plaifitiff i1 Q. Okay. And the last thing,you.me:

12 verEisithe, CouLt. P12 that You. =~ let fe ask’you this.,

Okay. Is;‘theré sdiiething- that you réad {13,

1 AbOUE to makd {thit detefminition —-- make a . 14 on this Sthics i¥sue?:

15 determifation? . k15 A Not difectly: at img;. ng. Many Of thé

16’ ‘questions-as ;to —- that was runhidg thfou

17 head ‘haveralready been answered in the: pdst. by:

22 here ‘today,, S0 1'm' going t6 assumd. you?must have: | 22:

23 decided thib was okay: P23
124 A, I.did and, y&s, I am. What I°decidéd was, 't 24 particular opinions of theirs that you' did

25 that sifeé I am paid by the taxpayer, I could: 25" ‘raview?
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Page 41

A Ngt directlyy:

I simply went throudh

thrattosmeys, [NoW,. I dBH'E wang

‘to, kaow about your Gonvérsations with George

_Lampl.
v Un-hul (Affitmative ©

Q: He's the attorneyifor the university, so =-

‘but. other attorneys-inciude-who?

Q. Okay.

‘ARG, eléarly, thé Gentlémaf nekt fo mé: ts

this point.

‘'Q. okady. (HiB:hame?

THE WITNESS} 'You'!ll fofgive mé?
MR CHAMBERS? Géoffiey Chambers.

BY MR: KENDALL:

Q: -All :igj}iﬁ. Now; have.you ~-- other: than

asking you, the: question of ‘would you do this

work; have’ you.had other conversations:with them

régarding ‘the work that you have

A Primarilyite ask me whed Lrwould be dong

=,

WL N}

-

3

o o

11 (Pages 41 to 44)
"Page. 43

No:
-~ £o.get. to. your- £inal gpi}x‘ipna?
They-did not.
;  All right. Did they tell you‘anything
regarding ‘the impact of your findings would-be on
this ‘cage?
A, NoO-.:

Q.  Did yob all discuss your dépésition

téstimony" £6r. -~ that you!¥é giving toddy?’

A‘. No:

Qi+ Have you. ever: met- with them to prepafe: for’

and thaf hé would:be more :concernéd about my
"déal"iqg’; with the current versus: the: bi‘evidﬁ“si_, But
I tﬁék that ",s": g}qvi’qgsi_y on: the rezc_:ord’if at this
point:.

Q. 'Are ‘there-any, other atfor:

you've' spoken?”

2%
23
;23

23

?

. discussed. whérs! y

Page 42

with it.,

Q. Haye you discussed.your findings with:them

Q. Okdy. I don't Want to pick dtiyou, bécalise

I % but I heard allittle different’ thing: You

ou!raigeing. Have you discussed:
youf findings?
I'have.not discussed 'my Final.findings:

Because you Raven't gotten g%_'herg ygt_?’

dkay: Have you given them any. preliminary

A
Q
A Thatls corrects
Q
[=)

Qi ALY right., And ini¥hat £orm?:
A. Veérbal.

Q: Have,you miet. withiMr. Hc

sinda:October. of this yeir?.
A John did: come:to my office: at one: point ‘to

ask_me how

would do thi

you know;

gs: and whether T'd move ‘forwacd ‘and;

you' know, that: type of. thing; s yes.
Q. Did ‘they:suggestto ygu a.process’ that you

Would, use’to -

;1
.2
.3
;

W W o e

As  No: Oh; actu ;
Mr. McAllister:may, Beuan attorney,
Q. ‘You're taiking about the-McAllister of -=

that wrote: that article?

A, ‘Yeah:.
Q. Did.Poli call hi

AL, I didi
Q- ALl right:

‘records of .your conversation withihim?’
A:;  Tt¥sin ‘there {indicating).

Q- houid;you mind iusé.fi’ippiﬁnq}%:‘o a;

marked 747 .

A, (Witness complies.] Yes:
Lot ms =5
You' spoke t& Him ¢

“FHat>is icorrect.

'Is that what -tHat-means?,

huh (?}ff‘irmtive'lyv rgs;p.onci\s)'u

What.does 1500 mean?'
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12 (Pages 45 to 48) B

‘Page: 47T
1 ‘assesaments-sections;1; 2; 4 |

2 . ‘that ¢

IR CPITEN

that. focusing oh $éctidns 1, 2, .4, :and 6 6f-the:

[

w

5 Te¢HATCAl BELSE i§ wHeFéihd-went with it.. §6 I

o

6 ‘m&de’ a Hote: of {tHat, but: I Haven't actudlly idi AAd T:35Ked il tdmake” SUré 46

5
4

I . coked at them yet; :not./ih thé Fespedt thit.he. Notdrized -and -3ccurtdte. He was!not to. pad.itl.

‘wa’s :Sudgesting: . He.Was/not<to lnderstatement. .It wa§ to be:as
accurate as:herpdssibly, could mike. it.

|

[CH Q Okay “Intended for both criminal-and.civil : !
|

\

\

|

16 use. Has been usex ¥ 9. okay:
pH Gorrect: Bnd tha

2

Those were: <~ was ‘that hi

N

23 - A Yes,

44 Q. ALl right. And what did i

E

That's: when ‘it was: droppec
15 A, g8 Q:  Okay: And have you = have you

16 anything o

he:Court bedause it

a9 wwasrnot:a criminal proceeding and he 9 © And so, 7.

0 -surprised by, that because it was, specifi over 0 752 What'is o~ What i that document?

al’ r_)gf'wﬁh and w

- g6ing. to the same question-of whaf is

designed for

1

L

22 ‘thought we were: dealingsw.
s

Jooth, .for bBoth'criminal andfcivil, /and,thatghe.

valueadded?

WON

Isrit,val

1

'§6, 1 'picked :threes individualsiwho! had:high

-tHAt' & not - S, 106, years of combined
‘Eorract?. .8

~i ooy

~

P A No.. - 7

@
i

Q; . Whild.weiz§ =~ whild we'Ta. (sic) got.this:

or
(-1

.document. open; -let me just == let me clarify was not ifi'.a 1oCatidn.wWhich préecliuded usé -of the

property; and:one:was; well; ‘it depends: onswHo,

1§ of. wal

s :not ‘in a :place: where
ot in 2 :plag

1t looks like; to,me <= and I:don't wantto

along’

imarked:as ‘Leaddr 72, :
16 Labor ‘Statisties. . 16

217 :B: Not goifig throughtthém edch Time, ' Suspédt

a8 that that:is orredt. - 18 "Abé ‘they-niegative;, nedfral, of

19 Q: Well; they'lil: thémselves; P19,

20 but they all Kind of have.-- 'tixax,ail have.a ;207 good:. Tﬁéﬁiﬂiob’. Thera's the

' header,. -~ 31 ‘line-that-8ays; "$iZé. of ‘Property,is & £4Std
A, Yes = . ' | 22 B otes.

23 Q: '~ on"them: ‘Do each-~- and ‘that looks like it!s under

23 ;.
2 e, Did'-- all three: gf them

24 A. == iniwhich casethat's probably.correct: a weach' person's

‘23 Q. Okay: The next page; 73, tell me

at that, | 25 ‘told you, that: it depands on how big the property
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' 13 (Pages 49 to 52)

Page 49 ‘| - ‘Page 51
B C Hava you -- y_ou;vev interviewed Mr. Brinkman;
2 A That s corrects I compects or talked fo hin
3 @ okay. Didiany, of them tell - give *- put a 3 A. I.Have talked to Mr. Brinkman.i
K " yalue? Did they quantify what the'impact of it | 4 feéquests for information, yes.
“3 is?’ 5 Q:. Have you spoken :to Mr. Brinkman -- othezr
6 VA, NG, unifortimately. rotl. 6 than asking him for that wage stateément,. have you
1 Q. OKay. Add youi'Ye, M6E =i you'fe ot 1 " falked to himisifi€d OCtSBEL?
:8 qudlified- to doi that. ) 8 A:.  When he .ifvited me to} EhelExplorers Club.’to
9 ‘A, . Iswould not do that: (9 listen’ tosonenof my colléagiies::
7i0 Q And @id you discuss the s}peciffié ‘site with io Qs ¢ § this -- the issues! ,
them or just genericail the effect. i1 at --of ‘this. lawsuit?
archaeological: site; i3 B the best of myi knowledge; :no:
A Tid P13 o
;14 historic ological site on’a regidential 1
.15 15
18 i 16 Q.. You'Ve begn on thie site, corzact?-
1 L1 A ies. , .»
18 1 Q.. And théss ATE T thass wWere discussed
B .19 béforal Have - but.I recall.that pefhipsiyou’
120 o T sifply. discussed it.ds @ historical ;20 HEA not been 6 the Sthr Side of ‘thé: Fivar:,
21 archaedlogical: site?- 21 ﬁa’véA‘jpu been since --
22 ‘9, Okay; -That'scifie entirety of thedocuments | 22 A Mo - '
2 @7 == to logk at » was adiscussion
L 2@ about; the artifacts ) | in°diEferent parts’of
‘23 the -
Page 50 | ‘Page 52
1 pact of this product i, . B No; I faye nof --
2 A, Mo E 0z -~ site:
3 Q. You had préviously produced some;documents 3 A, =% beenito the other-side of therriver.
4 . (Mr. Stewart’enters at 10:50%a.m):
s s 0. iOkay. When vas the ‘vou: secall.
6 s beihig, 'on, tHS,
7 Q: N ‘As <Not ra. Hundféd ?é‘itéﬁ gﬁfé._
8 €5 itlin térmsof histoFida informatién, 8. Q: - Wasiit Béfore the Sawer Work.was. doA&Y
] ;}ixo@.ovg"r‘é';’ahs‘ i sfii‘e:survé_y's‘ an»y,.‘bf" that: - 9" A. Oh, yes; I had béen ihéré before-the. Sewsrt.
10 an_g'tf\ing of that nature? 10, work:
11 Not Ehat T 3 1. Q; I8 it = was. it -- was the last time.-- et
12 1 me agk it-differently. Have you been.there since
i3 ‘sewer work was done?
) © 14 A.  JYes.
15 15, 9. ‘Okay. 2And had any - atvany: time, did you
1§ - 16
o just a o
18 baék. 18°
19 {GEf the record+frém 10142 Fim. to 10:48 aim:} : L1 £zom -7 dfter! the séwer work.is dofe, did.you
220 BY'MR. KENDALL: . N 20: did you go to.'the -r to the bri’dge‘ abutment?
31 ‘For time:sake; I'm not gci’ng;to rgpeaii all 1o Az 11 went to the ‘bric'igen.afjutmehf," yes.
33 tHexquestions & ked - 33 Q. Ckay.. Have you ‘do‘net'an_yrsoryt- of:an
2 about i ats ou di 2 . 2 inyentory: of ‘the ~- of the srtifacts that-are. .
2 28, located on this site?
23 23 A No
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o

]

8

Page 53
Q! And I'fiayruserlanguage that doesnit Eit 'in
your world;. so.you’help me:out; if you can: Buf
what I

t intended to agk:you was, have-you

e’word -<"did.I use the word
“artifacts! correctly?

A.  Not T@ally, But I'LNderstood :whatsyoume

Q. AL Tight. Téll #e How t& usé a.
Word. ‘What shouldiI Bay whea- 'Iim talkifg-about

the pléces and: parts S lodated G this

site that-are of historical interest?

You' can‘use it

Q: Gkay: and sorwhen I

Ifyou were £6 do-#n:invertdry; what kind: of:

et

sl Wl

in .ol

1
8
9

14, (Pages 53 to 56)

Page: 55
engdgéd Wi d6EuSL: Sxploration of & dakaging, SG¥E

other words; xCavation. work:

ot sary to make-a’ full inventory. Full

ihvgntories cost money.-

Q. ST parpésfs Of ~- just for o

purposés withifn you

=z NOt -='you don't.-- standard -- 1ét mé

‘start: the. séntence over.
Within your:office for. archival purposes; do

these:

arghaeological: artifacts?-

thatsit will Be déstroyed?’

A That.guatantees it: [0ndérnédth Gndér.

FICSRTRIR T ST

o itn

17

19
20
21
22
23
24

vou record, if:you were:doing fhat

A. That ‘would: require a. acturatersurve

afid every- el

récks. Each and e
16E3ti6n. It wolld Fequite p
T,

other

systém,, and the productivhcéEsa - .of a master

Tist.

3, when,you; ; upo!

'fe: told abiolit¥an archaesldgical site, Yo do.

oty of it?

. iY&és ‘and 1io:

Help me: What's thé distinction?

A.. It depends:

it for: "yes” is if you're -= you

nder threat: or:if it's about fo be

page 54 |

i

B

a

you == have you ‘done.’afy-fésearch of ‘historical’
documentation: about this site?’

T fiave not;

A., sl did not
:you, surveyed the site?
A., I: havé not.

Q.. ‘Have you:ifdependently &6

ififormation; -a
property? )
A, Mo ) !

Q fi-ias'.évéx;y:th‘ing_ Ehatx;yg')u'va obtainad. absut:

‘the property .itseif come:from Mr: Brinkman?

“indepéndently- verified.

Q. Alliright, §6 if hep

A:  Uh-huh (affirmatively, responds).
--- have. you verified:the: accuracy or.

authenticity of his map?
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15 (Pages 57 to. 60)

Page 57
A, Ifif's a historic map from Archives:s

History, I. have indeed:goneback to; double:check

ro'ses 1f At

isted 3§ 8iicH. Have Iypblled, it?
NG '
If; the: quéstidon is. wheéthetr 6t*not” the, maps

‘producéd by, Brinkman Him3€1£? That was' part and

“parcel .of walking -- Pun intéided -~ walking

across-the-property:

Okay. I mean---Itm-asking about: the.
torical documents;

_Ojgay_.
The arghiive == the things; that may, be

/ed documents. ox"courthouse docurents). those;

Q! Is, there ~- is: theid a’ Eil'faiéﬁ‘, of: those
documents that:-- ‘ih other: words; if you -~ if
you wanted: to .verify that there are archived.
documents; would -- is. there a'process:that you

could ‘use to do. that?

T - { VR N

age: 59

Bsurveys:

A:  Unless it was attached to, the materials i .

have not .gone-seekirng them;, No.

Q.. Okay.

Have ‘You indépendently ¥erifigd the
propaity 1ifes?

A:. N6

Q:  Have yodi¥éVidwad the! 18gal ‘descripticn of.
the eascment? ) .

Ak.v. B i’iz;vg not:

Q. 'Inc}gpépkignﬁ,of what ‘semebody. may ‘have:

oU’ weTe. onlsite), WeFe ‘thére; stakey on

'£He §1te that?indidited whare thaisasdent!s

logated?

e Second ‘time?;

i Initially

Q: At any time:

There were stakes: on. the-site: ther Tast time

wor

Yes;

L

Okay: Let ma'ask you:a better ~- there was

one that was done recentlyby )

seen that survey?

A,

A. Iineed: more ‘information. -Pieéi"’s’el’j .'fzém'gfa'redE
6 what?

Q Well; T don’t, have a-fuill list of:
éverything,: Bit my. idéa :"st,., if.you didn'E gee-

Mr:. Chao’s;-maybe .you 'saw.one: that.was created in

ﬁﬁg ],:§‘8"",a“ wﬁe_p‘ ‘the pri"gi'ngi sewer: work was aigng.

Have you seen the:site survey: from:

ing. about ‘engineering

A: ' Bhy you're &
surveys:

Q: Yeah,iyeah, yeah, -that'siwhat I -- I'mgan a

eyor. kind.of

1o
1
12
13-
14

16

a7

18"
19:
20!
34

23
24,
25

23 A Xes. 2
24 Q. And would. the’other kinds:of mapsithat you P24 double. check.
25 réferred to are, things, that Hevdid . his . 25 Q.. ‘Prior to.your last depcsition?,
Page 38 |
v computer or generated ifrom;site surveys and those: | 1 A
2 things?: 2 vias
3 A.  Cotrect. 3 Q. And vhere Would yoi =~ where!Would you
. Qi OKay: .ARd you'Ve' alsé nét indépéhdgitly - ehack?
5 Verified theiflacéuracys is that correce? ‘s A, I'd-hive’td g bick 1G6king t6 §ée where, I
6 No,, T.Have fiok. L6 W3S, THE - ‘1A SENGE WoIds, TINaVE 5 geilsoie
7 v, you. ravieued:any -8itd sivéys? 7 considération. Tk puliing a:blank 3¢ the
8 : 8 moment .

Qr 'Ok‘a_y:' That's fair. 'You =- your:last

deposition was March

A, March 21st.

It propably wouldihave been summer that I was.out.
thete.

Q.. (Okay. And did you - didiyou:d

;anything; to:

Sr. taken. any m

A> I have not.

:Ia the bridge abutment that.we're talking;
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LY

o

o i

K

©i12

13

{Just. ask: if"you,
jhiizé the conteénts. of that. photo. )
Av (Withess Cofplids.) Is this -—-

which =- whichi-= which:-- is this. 150 or 1547

Q. That!s:my:question. o you. Da:you recognize

-Beliévé: that's one, (indiciting).. That's one over

‘Herw afid this 4§ tHe biie oVet hefé, s6 iE'S dowd

Ehe¥e ‘(indicating). Yeah, more-or 1e5s:, Uhshuh

Do ¥ou. know, whose:

' do not. Wot- immediavel

“AIT right: And do:you-recognize ithe road:

$ide. there.

‘0. G4 y&u péitIcut

pivhere eithar

the "t

\-Bridgé Abiitments ‘afs, lodateds,

'

;2
Fo3
A

;5

o

8
HE]

PEGE 63

bg =~ man, ‘this 15} feally driving me nuts.

I'm dot' slire why.
‘BY“MR. ‘KENDALL
| Q. .OKdy: N&w, we --.is thére ahy. other

fieldwork thatyéu!ve -- is: thers any fieldiork

that you've done that we'va not talKed:about?
A'; At this s.{tg:?:

@. At this site; yeah: When I ask a:question

like that; T do -- I am only zeferring: to the

dite. I don't cara about, what.you -~

A,

Q.

<~ mag; liava done. in anGther part.of the
State 5 @b a.paft =-

A.  The answér is: "ng."

§. OKdy. And Kave you doie aAy - is €HEE iy
otheF dotiment, stidy, historidal redords, of

those. types. 6f: things /that yoiu'Ve dofie’ that we:
haven't talked:about?

A For fhis'site?

0:  Yest.

A:.  The answer is’'no."

2:. And haveiyou,interviewed anyone other:than,

Mr. Brinkman with“réspectito this site?

A. I havé hot.

that helps. -Now.
instead. 6f Hiphill,

£ Hélping me

. that photo,.

re nothable: to show me whéré the bi'id'g’fe'

utient is.-located?

(EXHIBIT 18 MPRKED, FOR' IDENTIFIGATION

PURPOSES (1 pade) - Aérial. colof phdto)

(OF£"thé Re
THE WITNESS: I bélieVe that's: pait of

e

PEE SR

S, @

23
24
25

22

by any. of "=+ £or any of the constriction work
tHat was done?:
A:. No:

§: hiid have you'16okéd 4t any, of] the' pEtmits;

that were:cbtained?.

! Kriowledgé?
A. From‘my offi€e? My difédv Sfficer THE

‘driswer. would be "ho.”

‘A1l £ight. How aboit:from the Ins

- Archiaeology and Anthropology?

1d be very sur

been additional people; whoihave been through that
property or that ‘area from that —= from tjj_e

Institute.

Q. Okay. Do} you -- are.you aware of others

fion the ‘Institutds of Archacology and:
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Page 65

Anthropology, being on site?

‘Q. _Have you -- and sorthera's:not’any

-inforiiation, thatiyou've obtained' from anybody
elsé that Has béen on that site from that office?

‘K. Diteétly to, that 8ife, ‘the.andwer 1§ ho..!

igour of Eice; " how

; “EhS di FectoE
¥s ‘adtuallY the, difeCtor. Of EhAt ifstitdten

A.  That 18 cordect.

g Ate traveibther srchasslodists in ‘ti stats

‘Archeclogistis Offica?

Q. ALl fight. Have you comsultediwith either:

of themiabout this Site?;

i 20
;21

Q. _O:l'gay:

Page: 6

R, Yes.

Berting,

Q. When you, spoke to:him-absout the site file,

%, Brinkman'g file? IE that

who-§65 52

‘R: . [That's COrréct:

Q: -- that you Te referring o, the ohe that he

establishéd?

-A.  That i's correct.

@. Can anyone create:a filevon a.piece of:

property; a site file?'

A.  Yes and no. We acceptimater

avocationalists and from prof

Q. And is¥there adway, that we) can

-Q. e8] r;ght

Q. §ite what?

A, - The-sité fileés., In othér‘words 2%

ut, the! form, Prodices, the. documenitation With.it,

and: Submitslit.

that form, where do; we’ gat: the: fofm?.

And whei you reaponded to a FOIA

xequest,. do- you. “Know whether that: was part of

'Page 68

JIn other:viords, if they, say that ‘theyiare:

Ae  Ttresd questioh Gf giality shd GUsAtIy, add
‘that!s. done by Derting.:

0: and you detemmine.--.I want to:make sure ‘thé

£i18 ‘£ozm, Mr.. --.say his:ld5t]]

. A. Derting.

Q: b}ai‘ting'?

Q.. - toimake sure it's.worth having; is‘that

cozzrect?
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24

28

“Correct..

‘9. Okay. ‘And is there --iis there a criteria

.ghecklist of: goie kind that he uses to decide

fOr oW '£6 £ill oit the ‘1ist:
5titute

dé ’i§ online 3t the
3tH the of£ied, It'§ B PDF.

-AlL1Bight. :D&:you.z- dbo you cledk: behind,

P, Dertingd

No, ngt-normally,

a-statemént that the materidls: providéd

-E6¥. e £6tH B0 B8 Bhterta into,

éﬁer’l’og.:of ‘the ‘State: asza archiaeciogicdl” site and

unique numBer sothat

Q:  Okay:

fidve 5&éh ‘the <~ 6n-AfchBite, 1 hive sééh Bhé

location marked for as.a historic ‘statemont -and’ I

i)_elieve{ that' the numbers for it as-a: Site are

again, 1 iouble ‘check: tha
- thag's! {i the Griginal.deposition.

Q. Right: Ij thesite today -=

A.  Oh; gocd. .
Q. | ¥ jlist t6 sed if‘thére had Beea any

chafiges. And.I SAly, PFintéd oRd of thess, Bia

this a' == -
" Feferrin

In this regard;. yes; :the poixgoh‘; -right,

And can you tell ‘from looking.:

7

18

i§
56
71
2
3
24
28

that you were:’

G ! Ar‘i_gir‘\é.iﬁ.‘-.—

iThat shéuld:Be.in thers?

Uhshub (dffirmative responsel.,

Q: All Fight: :And doés thé

Who. subiiittéd -- madé the submisdion get a’
.rejection letter. frém you?
A: Sometimes ‘it¥s-a letter. Sometimes it's:a

personal phonetcall,: th

n ofwhat the

-problems are and

-you'velseen this foim.or you'reinot sure whether

o g

(¥

W

o0

Q. If I'pfinted.c- if I 'prifitéd.it withsut
making, the-aiterations;: is-it:accurate?

B Yes;

/(EXHIBIT 19 MARKED, FOR. IDENTIFICATION:

PURPOSES (1 page) = SGiAfchSits,map):
‘BY“MR. 'KENDALL:

Q-

the form.

Tell rie ‘againy how the!AfchSite’ Felates to.

As.  ArchSite-is ‘the digital aecdéss: to: the paper
. dite :fifes..

b od:

al. y. —- if sc

'S once so body ‘submits a.
a £ile and it'srapproved or -= and it's

accepted info the.system; ‘it gets noted Here?

A. At some point.
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v

3

Page 73

2 some point. Aad so/does the fact that

thera's;a site at all located here indicate to-

cight. I8 théré any mora inférmation.

that you can' gléan-about that sita:-fila, from -

&' Archsite?

A: Berhaps;. perhaps not: The. intent; ‘-baged on

dbéuments OF iny

current  time:

It ~usg>a;1‘fl'y feans: gi‘tfhg_r.;re'gug.»resv

valvation or has been determined not

And what does:the.

1;means one 'of o. two. things, +that

s not eligible or that it needs further;

Gvaluation?:

-

7 I XY

infoéffiation about:John' Compty id

‘Page 75

Q: Does that:have any meaningful 'difference for
s: today? 1s the.information. oii thim the sad;

for our purposes?

A. can't answer that. I -- the 2.0 wasid

questidd of additiddal .informaticn; connéctivity,

and access; speeds-and things-of that :natufe: 156 -

Iim not sure precisel

needs:.

0:. Who'ie Jehn Compty?

A.. John:Compty {i% a~hi

the bridge’ and the' ferry ‘and aj couple ‘of

Q.. Do you kiiow whéther there’wal

récords of: the' Stite of South Carolina: gria'x: 0
2005%.

i\'.- I.\ArCﬁliVESd:.’A

CELE11Y. dryB

Q. And éan you can”your cén: you, as the
State's:Archaedologist, “téll ma whather' that color’
is, chosen héfre’ for eithés of those; two- reasens: o

which: 6f the two feasons?

l, -as T stated:in

my 9:_.'1'9_’5_.naj {.i:epo:__;; _Eiqn_;

onal

AR

evalvation. So. from my. point .of views since 1

don't make: thevother determination, that's: the:

Tt

) N

b

L3

22
23
24

25

A f didn'g.check,
Q.. ' Okdy:. Do you:know whether John Compty's

name ‘appears 'in any of; the records 'of<thé State.

to’ 20057

AL I'd Have,'to ‘g back ;thrdligh aid 'SB8 all the

Gther possible P WAtEELAlS Up

‘#nd ‘déwn Jthat, tiver and I.have!rHot-done that.
Q:  Okay. Are you awara of ahy _'6i:iieri

archaeological: site in the State of South:

Caro!

Shn @@ypsy,‘gghqr i:h'an ‘the:

Castle Road sites?
A. Immediately; -mo.
Q. Okay. Was Johh Compty known.to you befofe

Mr. Brinkiah brgught information to you?

AL I'm-hct a Hundréd: percent; sure. We've spént
‘56 michH time ‘going OVer Compty, and the; records:

Im not sure ‘at

‘that (have. been provided to!

‘thi§ poifit, whether of "not I was aware bf him

_prior to ‘Brinkman: ot riot:

obtained some:permits over time.

‘Qutside, of this specific location, do’'youw:
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20 (Pages 77 to- 80)
Page 77 | | ‘Page’ 79

n “know o'f'ian_y other piace;‘in South Carolina that 1

_involves:

A,

4 (EXHIBIT 20 MARKED FOR' IDENTIFICATION:

5 PURPOSES (2 pagesg) - SC Code 16-11-780)

$ds | 6 .BY'MR, KENDALL:
R

Q:  All ¥ight!

. Now, 'I've'piit 'in front.of you.
-8 Exhibit 20} 1noWw that we'vé, gotten that!
9 answer ;at the ciirrent time ‘would be. "Ab." . N ] straightenéd out: The. Soiith Carolina A¥chaeology

10 Q: Alliright. -Welre going to:-spénd a: Few. Act of 2010 and I wanted to look &t the

i minutes: in Exhibit: 15; .so if-you don't mind’ just definition of’ Yarchaeological rdsourcar and' ask:

getting. that in: Eront of. you. you: Ia it your og.'in’ion iéi-na_t ~'.’tine4bt“‘a§e

abutments -- First of all; how many Bridge:

.South Carolina Archacology Act of 2010.. And I

C 17 .going to give was, K, that thiy: site falls:in ) orie Of which has & bridde ‘abutméit: that: I'm’ dware
118 ‘this 257undér this Act . and that:you've dona’ sofe ‘18 of, and’ tHE OthéE“oiie had & bridgd ABULRENE AGAL
19 igé adséssREAE! 35 daséribdd in EHiz [ W19 :

% " 18VLHAE B6FEASEY ‘ Iz Now, ‘the miap that We lodkad'dt, dods

i . ' i aichaedlogiGal’ Sites oz Just dne Of

‘Page 80

_It"s:supposed: to Thaverboth and itrshould

have both

Q:

ink that encompagses the ome on-

Q:

seidn Both of

statute,, is

g A ves. .8 Of BIink@n's,. I-had:
9 7 @ Do'you‘have a/finial’ opinicn ds to.whether'of. | 9 ut £S me,, but I spént Hd

BE as to the damage assessment;under this;Act? ' L 13

out the £ir:

patts, L 15

18 Q:  Fif8t/of all, ‘thit £His wite GUAlifiss undar’

19 this Adt

.an-archasolay: bridge abutments are archadological x'e
20 LA, Uhihuh: v_(:a"f’fifﬁiativei‘y: responds ), s A.  Tiwould.s- T.would characteérize Both
21 Q. == let's look:at: the definition of an: %1 archaeoiogical sites as aréhagological fescurcés,

h_:l:_:i—l": :i;'s; ;Sg«:_ﬁion A-1: . 22 yes:

23 A. i sorry., ;23 . g. Is the site broader/bigger than the bridge

2 Q:  First.page of the Act; first paragraph o2 abutment?

25 findicating), Which o

are you logking at? 25 . N Yes.
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I ST 'S

o o,

Page 81

big is the, site?

How will we know how big the

site is? And when -+ what, willyou:ba. looking:at.

to /make, that aisesginent?

(A, TRAt Would: require; the! exéavatidn of .Lhe

aréa and that has not been-ddne: yet.

.§. Okay. .Ahd. so: assuring, you!re doing that:

excavation; how will you know when.you ..gat to the-

Tdoesn'.t: higcessarily, havé to be’a

Semifation Gf the

Ufan 6ESupation’ oFusel fora Considerablé:
Peri(‘)df:éﬁf tifié.. S0 thé'boundifig ofi the. two

Urposes: of qu.s, ise !:Sgsea:on !;'_he

3.
31
52
2y
21
25

Page: §3
Mr, §g;§Mn!§'9nc§;q lot:»i’g la‘x_\j archaeological
regource? )
A. T can'f do certainty:because the final
évaluation of; th:

Q. OkKay.

which yon, dan;'say ‘with a réasénable, dégrée
arcliadological -dartainty -is an: archacological
resource?

A. TIs:

Q. Yes-

Az Okay.

9 Not might;bey Tar

Okay: Iwould state’that.the area that

es ‘the -rémhants of the <= the bridge, the

inits BE the hisfori roAd, and: GLher

materials. arrachHed’ tol that: 3r¥ea wWouldde:

qUalify uhdern@ith archiaédlogical !

Q. Okay. IS thé historic roadbéd --

A. Un-hih [aftimmstive ‘Fesponsd) .
Q

B Uh-huh (atfimmative response) .
Q:  Yes?
A

Yeah;: it hasibeen when T've beenjout there;

Q.. Okay. You've --.andiyou've evaluated

RLT- TR - RN R SI® §

1o

86 is it you¥ Gpihion that.
MF., Brinkman's: efitire, 16t is ‘an’ archacologicall

besbirea?

Az

GFprised: 41 ME: BE{fkman!s
site wis fot == 1O wds' not. ancarchaedlogical
resource.

A1l right: Let me -- ietls == let me recast

n or repeat the questi

A.  Ckay:

RNy

wos w

[

A It comes: from the side; g

- Q. Okay.

ﬁhgﬁhqr qr:qﬁt ig?ﬁk:;'m
A. ‘Yes.
Q. Okay. Andthe “* and'you've;distinguished

it ---ddes it.gé all thé wdy fromtHe:river t
the =~ or.from the bBridgé-abutmént badk té what's:

now g.gggile i!oagl?

$1AGLQSS
at amangle; ‘and comes down. ‘L'd’have to:igo back:
.and double check-to see -if it:actually; Connects
to rhe rad af Chi§ point: Portitns of i

Gona ..

wag -located?

& 1By walkihg it: )
‘Q. ‘okay. Did you - how did Veu détérming tha

‘age of the road?

A7 The final age of the:road ffom its beginning
to end will depend on: the; archacological
‘excavations ‘and work.

If there.is a tree in that roadbed
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Page

's mofethEm & - that's, - well, let me ;

.St¥ike ‘that!.

N e

§6: at. ‘thisd

;walk €K&, PESpeEty, and you saw what lodked ‘liks

W

it.was a-Historic rfdadbed, correct?

(LIS

‘A, 1 Bdve;walked thé propefty, seén what :156ks

1ike' a ‘historic.road; taken.a iook at aerisl

~i o

ad

to.me; that's a historic [

s hundfed’ years $ldz: 1z

5.3 separate ‘question.. Higtorié road,. <13

ofiiif is yét: £d.be. ‘14

£ind) §taténe

determined. My.expectatiorn. i it will be well 15

‘over. a hundréd years. oldx 1 .16

Q ~6fca’¥'. ‘Let’s make:sure-we.don't get inicross | '17

in' our-conversation: Because I == 18

A. Ah. The ansver to ul

currently.

it the - Gthgr than the' =< what

looked 1iké a roadbéd, ‘thére was what

{Mr:/Brinkinan has idénitifiéd; 45-a bridge/abutment.

A, Yes. -

And what is the substande.of the materials
that are associatediwith this abutment?
A, stone

But -~ okay:

Q. I've;called them rock
Stoneg?: '

A.
Q.
A. . ROCks; 15-a good ‘stater

Jframe’ ti

wood tinbers that.ard dssociated with this =

: T.am riot awar

Q. =~="bridge;abutfiants

Yes.

ALl right. So

Page 856

Q. T #skéd'yow What portion Of the property is

it

N

[ SR

“As 1:dfd: 1
Q. Cofrect? .The.definiticn of an'

.aréhaecfl‘ogical.ﬂresourca; does it inciude ‘bei"ngﬂ

PRI ST R

undred iyeara old? ?
A The == for thenori vesi 8
'@, Okay. .Foriyour purposes; are:you.-alse © 3
limiting it 'to.only things that over a:hundred: b

-years old?

-A.  FOT the pirpose’ of fHe ASE, ‘the dHsw

“iould Be "ye

. property is: more than a/Bundred years old? P 17

guarantee! it ‘being more ‘than:a ]

meet priorsto 1917, which would' b

rent) date. P22

[o}3 That!

8 your eipectation, bit you haveé

éstablished that to a.reéasonabla degice of. - 24

archasblogical. certainty, have.you?. i 25

stiel ‘stricture
‘A, Not ‘thit.T ) 1 Nt Life.
Q: ARV Sther types of building faterials?: How
about;like® mortar?; -Any mortar. theré?:

A Nt Eo

Q: ©Oka¥. :And I'dofi!t know whit.élse!'to ask Véu

abou't-{ . éé’h‘elf:. mé out; Isthére

building materials:that are associated’ with. this

A, 1'm s0re. IF11-ERinK OF Sométhing 1atér,, but

at. the: EUrrent: timé

Whén was thé Fi¥st tife you saw those

stones? Just.-- £hib i3 Just. F6F péint. of:

reference;. I'm not goi

Tight:

Q. OKdy: Add did y&§ -% wal that Bridge
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23 (Pages: 89 to 92)

25

85

- the>£irst tine?

‘abutment, intact vhen .you"saw- i

~Completelysintact, M.

.§o there were rocks: that were displaced?,
A.  Yés.
Q. .[Or BuildiAg Watéfials? 'I'll tiy toibea

little more . -=

‘Au (N, 'that's:Alliright:

a littie-miére precise. Building.

A, There were:materials that were.displaced on

the; location,.

Q. -Yhen a:building:

So.even E’iougﬁ, iﬁg F g;yy’n:d_ ‘on which: i:hat

dislocated stone is locak

resource, i

n it, it becomes a.

Rage: 91

g

kg

Correct.

i VQ;'EJQ gf ti’lﬁ"- xoc ?

o

A.  Ngw, it mdy, belthat your property -in its own

£ight 15 anm, sEchasol6gical FesoUEcE; now-gifted

‘With a’rock:.,

' Q. Right:

‘A: Bnd if yoi're behind the VA, IiWould
guarantee ity -
Q_; But’ it’s not -- it doesn't gain that é\'xélif_:_j.

because the: z_'qg‘k_'_'qa_s moved:over: there: It:has

to,-=

thewrockivere

M. Not necessarily. Now; if

:ME., Brinkman gave ‘it toime.and I put it in my

££6nt yard:

‘the answer: {'s, "no. "

A. Generally:Speakil

Q. Okay. ‘Now; how big a square 'Eébﬁé_g)e iy -
.ﬁfnp:n does ‘the .=- do the bridge -abutment:building
materials cccupy on this property?

A, Actually, that

vback: through and

report:

oow e

[RCI YRR

s
i1y

Page 90
{A.  That'sia == thaf'siriot”anaccurate:
‘statefient.

Q.

archaéological ‘résource: It may have beeh 3h
aréhaeciogical ‘résource: in its-own .fight' that riow

‘has: a wock - from:angther.archaedlogical: resource:

resouxce: sitting on,

I£:I took a-piece of <~ if,I were:

Q. Okay.

if Mr. Brinkman were to give.me a piece.of

= one - of “those Focks:
K. Uhi-Huh, (3£Eirmativély zésponds)is

4. ~-— and I ¢arried-if and set it inmy front

yard =-

A.  Uh-huhe ;(Hgff'i_rma};iveAiyn responds)'z

‘Q, . -— whic¢h is located over béhind the VA -=

Q. -= is'my front:yard an-archasciogical.
resource?
A, No.

Q. Okay.

R N

Hd

~ e

14
15
16
17
18
19
20-

Page 92

@
docnot; know the square

archacological. resource associated with that

A.  Not cufrently.-

Q! ALl Fight.

A. Except that I .wdlld ‘gf’é‘néfi’c"én’ statelthat:

it}'s élcatly 'the widtReSfithé property: OLHSY

j:}x_an 'thaE‘, ¥ can't.answer it;

AIl right: -So the entire:span width-wise,

bg_e‘»p'f:‘ iat property;: is:

A, Is likely tobe wi

Tid would:niged to;be-determined, ves.

A: I'd havi

‘Okay.. For purposés of this; I'f.not
estimate: I'm not

asking, for an.opinion;: not going £o lock yoiu intd.

‘T just need 'a,point-of reference. Is:it:==

was ‘this | -15 strocture?.

A, The'normal width of theseibridges vas:

oughly @ catt of a cart ‘and.a.half to.aliow
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Page 93

Y ;pegple to gorthroughy. 17d have to double check

s We'll 8dy 25-feet wide. )
15 As T can't g5 with 'a'h;_(; number”at jthe ‘Gurrent

& timg - A .

A1l right.

~=vuntil I’ dotbleschedk it

by, == why. would the aschacological resource

15; ‘OUESIdeL0f the
16 . SE1LL Undérndath’ it

- L£1 picked up.a Fock:in

Uh- Llhi {atfirmatively ‘responds)-:.

==randvit got:shipped down- to this: site and

¢

' 'Q.- WhHAt qualifies it? Ia other words, for

24 (Pages 93 ‘to 96)

'9;  When doesrithe; counting:for a huridied years:
start? ‘

A.  In terfis Of g6ing backiards from <=

éxample, 18 it Whén’ it!s guarried? “IS that whed
it -- i5 ‘that.the. date thitimatters?’ Is it’thé'

date that.it's moved to thé location? 'Is it thed

-daté that somebody: chisals-it.to miks it fit at:

that location? When -~ when do we-use:the.

hundred;year point?

That depends: Tt's n

depends. If the question

the normal state;

So"when: it . 5o, for!your! purpéses;

oE:dateriin

g that this was an drchagological.

resdurce o=

e _w'l'na‘g:v date.did you use?

. tadk a Took:golng back:to see 1

24 .afchadological .résoirce?’ 24
25 - A, It oild T archaeological, site, ‘Andisince theimdterials
Page: |
1 = b that = it is
2 2 omponent site; so there are.ofher
3 3 additiorial matérials that.people in the
4 <@ Right: 4
s LA, .3
6 2] : 6 éf'chéiidl,'p'g:'\'é:al site.
7 A. Bt the c'dxiziéc":’t"ii/‘ii’:'y Petwesdn the Fwo -would -7 . 'Thé :ac
.8 actually. b:zz.nohed; .yes: . 8 on. Brinkman's Work; with ‘thé Uhderstand
9 Q" ()')g_ay; “How. do .:xou.‘imcm. the. age. of -the rocks l 9. additisnal. waﬁ"wbi..\iﬁ”bé flecessary: to. tak
. y r

iat you;were
£ you were

“The: metal for<

. commensurate with iGtHer

BH histori

' géen both. |
16 FIVEY an ;- thérefore, .
17 © dsj. 4gain, Iikel’ Tnoré: Tés¥areh, In
v1§‘ terms of the other work on:it -was a ¢ombination
19 of g:ff"egt’_s‘ Inélu’ciing the tool.marks:

20 Qi Okay: So-the.age:of the.-= I.mean;

21 obyiously; «Ehis’ rod

2; . _A'. - .Ohy, Y.eiah-f
24 Q. Right. So that's notiwhat --' that's not-the

S 23 Bge weruse’,

16y

23:
24
2%

2 higher-ievelr

ere:a map that shows: this bridge.

Be put €he Bridgé.scross basEd GiAAAIEIGHAL
inforiiaticn. Hofestly, Tid have to ol bick
:through and probably take:a ook at tfie archives
‘again o make' sure about ia period'map. showing;
thar;bridge: '

Q.. 5’533!,-

A, not.aware of onerat the moment, but that
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25 (Pages 97

15°

.Q.  §ovin term:

Page: 97
‘doesn't mean; it ‘doesn't exist orythat: I haven't

Beentit, I just:don't remember.

 of’dating the bfidge, €ifst ve,
have to Know' that thereé was, in fact,. a Bridde.

A..

which ifclides a.bridge ablfmenty- the need is to:

identify it as an archaedlogical-site that falis i

Err= "tHé',fdfjtéiﬁal<
‘bridge goifigi-atross-andsthe ‘Compty bridge; that:

:i's value.added, ‘but it dbes:not :either -- it does

13
14
15

216

9. Fight: And you beiieve that they wera:get;

‘at. thisi location atian ea

K. The inforftipn. I have cuf:

“£HEE: tHat 4% £he: casd.

Q. By “that I mean. s

moré than a-hurdiéd yedrs dgd, by the way.

A. The information. I ‘have:suggésts. that’ that i¥

‘indeed ‘the .case: Additional  work; as T've said

repgatedly; :needs £o berdoney

".qualifier; I just want t

Gor the archacological signi

of “that: is.

A, Okay.

Q. Bacauss the sta

.if the’.court; jus

.dorie this in & courtroom beford, so; I want to

.make surd you kaow:-= is

-to have; to. testify to asreasonablé:degree of

‘archacologicalycertainty :

A, Unhuh {affirmatively respondsiy

Q. Okay. That';

"more work:needs

you.have not yet éstablishicd a-reasonabld degree

by eAYliéF date, I mdai

that you =

o buzzword: $o, when you say

one; " does

-of -archaeological certainty?

£ly. suggests

e'ré" going .to use

10w you! haveén |t bed

Page 99

10

Al

a3

g

s
A6
17
18
15
29
21,
22
123
2g
125

‘Q.  Okay. So-dt is’n 1 .2
‘gives it!itd arehads T a3
& 1. 4

-3¥CHace16gical EhaTACEEE:
fhing that gives: it.its-archaedlogical character:

‘9:  Do-you.-- is it your opinion that-the rocks

4. Well, of c&
hundred years old:

:  Not talking about the age of the rocks:
2 i
A I'mt

King. aho
themselves.

Q. All right. So;they, Werg fabricated more

“than =< then the fabrication of* those rock

A. Somé Of the Focks heté clearly’

_were fabricat SATYier date, yeés.

= o &

A. No.

dotie, -hopgfally- to. lota
. Bérindz
1Q.  Okay.

<R:  Tiuolld Have Tiked £o:haVéshad: tHes

in their more .or less .as-found.condition soil’

‘Wwith this bridge abi

chiseled and put on' this locdtion more.thania

hundred years ago?

A: Théfe: are.ma

¥’ the workmén and ‘otheér Tatéridls.

k and ‘take.a look at some more of the

there, .which are thé récks:--

Q.  Ckay.

A, Not all the rocks: so

which demonstzate that. tha

MR.. CHAMBERS: Rett;

Rett, this;is ‘sounding;

réally familiar. DS you have ‘somewhere

£his
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26, (Pages 101 to 104)
Page 103

Yeahi, T'm-gsking-him - T :yourge; "You know what? Son of 3 gun: There was

Page

s

. "CHRMBERS;" Are.you ‘asking him new i 2 r which- extended from here :and

FINIRINY

¥y

& “the, dssessment .

o i

& ‘.. ALl Tight, SoI---ahd Il just'-- I don’f

~ 85 for purpdses Gf yoiuf damage j

8 ‘agscsament - R think my, undérstanding i5 cleat.. There dre ==

1}re-confident that there.is an archadological.
‘10 ‘resource hete: What its metes and.boinds dre,

i'ra not entirely -sure:

16; ‘A, Uh=huh, (AffiTYRECiVE; féspénise)- 1 18

ar Q. Is that: "yea"?:

5} your: opinion: that

R {Thatdsfa Myes. Uh-huh (3Efivmdtively; 1018 18d and tooled arfe

<responds}-. T 53zt of the!archdeolsgical, fesourde.

30! 1 -6ka¥;.‘ ‘How. about bey_ond the’bridgevabutment: ) w20 A. Soife of them.& _éfly areé:
2] ] ' : Q. ~ Okay: Aré thers tooled rocks that“afe’not:

art of the:archaeological: resource?

L :dctivities going: through. itw, I 2

z Q. Okay. .So'your;=: your.damage assesgment is

iw

T

o wn

A:  To:make sense.ouf -of it; there: will be.a 8 drchaecldgical. réscurda?

to.go-beyond that to a-reasonable.extent to .9 A:  Yes.

amaged. to get a;=-:yow 4 1B - Q. Okay: 1Ithink --'you

her materials: st the wrongful activities that afe prohibited!aré

thisyclearer for st to me -that!s the

nd’ page’. De you 'see a subsection C?

,BUIId67E And takes) SEE/HALE the HoUSEl. And you " 18 A. 'R GEtEing there,

136K Fti tHexarea thé Bh11ddZer's faken SffitHe, W'ré past it. ‘It will Bd at, the

" 18 - E150F: DO you.'kndw: tHEFé was everia floof, there? ;18 of “that’first piage, -

15 561 you: Took at- the:drea which.has-‘Been T A, It i% Gnlawfal..."2
20 D20 Q.. Yes.

21 A.. Okay.

22 ‘That?s the only part-of it I can.find where

23 t uses that kind-of language. So.is ‘this. what

2 vou say - has this -- is.this:the thing that you'

25 I60K at the agditichal WateTials mext ito Lt and . 25 soy has been violated?

H . e
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| 27 (Pages 105

Pageé 105
A.
Q.

‘to Willfally, knowingly, or maliciSusly enter

lYeahs.

All Fight. S$67it is Unlawful for a persch.

oW N P

‘upoi’ thélands of arother of thé'posted.lands of

i

. .the. State and.distirb or. &xcivate & pre-historic.

o

site:or -a’ historié $ité. For. the purposes.of’

o

discovering; uncovering; moving, removing, or

n“yaz_-ghag‘olg cal resource:"

Lat!s Just pause there since thave's a.

10: ‘peried. Do you <~ is! it;your: belief; that someone

i1 ‘knGwingly &ntered M. Brinkman's;property.

12¢
13 AL
Qs

‘A:  “That's Al1égéd»and-Under. condidératich

(RE3HING.) -Yest.
i WG #@6uld -- who did tHat?

15

16 ram not the Court: fThat will have to be-

imined in the court:

is
1%
20
21

22 ‘that! person did?' If:you, don't, KAow who, =< the.

23 ‘naifid, Of the pérson, {WHat Act did they do that's;
24 -illegal?

25 R:  Weldy fhey uncoveréd, moved, Temoved

negligent sct whichdamaged:an ‘archaeological
2 E8bouRgE. '

Q.
(AL

oKay.

,And: a5 such, as, f4F 4 T dm-coRcerncd, ‘this;

'fd1l§ Undérnedth. this Act.
2.
qualifiéd t6 give lagal.d térpretation, gorract?’

culre- not

"N&w, let's' —— just to be clear, ;

Q. ALY Fight.

$6-1'h ASKiAG abGuE: £4GES, about .
WHAE the pecple did; why théy did it, how they
did €, WAL EE the Jidge. deGideTWHAL EREE
means iéga'i']_.'»yv; -ok‘agy?’» So :y&; sdid -- I @skéd you
th_e gue_at-fipn -

A
Q.

thé'person’it ‘is that went on this property and

Uh=hulr {affirmatively-responds) ..

=< do:you'have:data that shows: that whoover.

cayse harm:to an

dtchaeblegical iféacirea? Do you have factsiabout

that?

Page 106
) 'OFELDNS, BE ek WECHASOl6GICAY TeSolTes, ' ¥ A I.d6 ot ‘currently have i, my possessio
2 ‘Q. . okay. 2 £HCES ‘abolt: thidt.
i3; K. And £he next part is "act Bf disturbaiice” .- 3 Q. Okay. Now, have you “- dg.yéu,kngw, whether
4 _yeah;: $6 neéver mind. 56 yess ‘Uh-hith '3 the’ Focks
5 (affirmativély -responds) -5 any. of thé archicologiCal Ffesdurchs: othér than,
6 "Sothey:~~ yours-= you believe that: 6 thé rocks?
7 ,ag;qéaﬁo_—];g/g‘_igel 7 I’\ By the. removal of the:dirt from the area;
8 ‘resqurce? . 8

1

‘AL

T ‘beligve that:they. did indeed;damage¥an

10

1

12 ‘have that thHat person did it 6n' purpose?

113 A. 1 think there.a

14 £R/3t; WhichiI hdve.yet t6 Yecéive intormation onv
15, So:one~is information specificrtd a- individuals
16 y&g‘ﬁyas; engggpd% i_nv.»t:l'ig tagﬁ v.\;}io =$_§id'3 tl"}at‘ fhey

.Hl_’.

.19
.20
21
22
23
24
225

Okay:

Sure:

1iKe = GE whEY abGit & tEde

j cut down, ‘dods that count?’

dowi ;

It aeﬁj@éndé' tiow th_é} Cut it

S

Théy.tock.a Bulldozér: dnd pu

S T

ihgr{ fé_h_e -answer s fyes:

0. What if €he¥ ‘tock: a chainsaw

it offy

Okay:

A, If they cut it oft

N
il

i
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13;
ad
st

e

PEgé 109 |
danaga? . | *

B, It 'Would depénd|on,tlie résciiréeilindérisath. { 2

Q:, .Okay. Did.t

did ‘théy do ‘that kind &£ | ¥

o G

~,

312
13
| 14

displaced weéré within the easemént or. not, do? 1 1s

.éurrenﬁiy; ‘T do-not.:

Q. okdy.

_ i detdimined;. then == it-aldo
goes on:to.say, "And tho Cost Of, restdratich and
repair of the site:where the: archaecidgical.

‘Tesource: wag ipcateti;i" Do you ‘know: that?

T'have a pumber,

that is being truthed, -There are a couple more:

information™T need. from’ individuals;:.

Q. Okay, 'Outside! of this: case, does your-

tigate sites for. their ‘afchaeoldgical:

.6ighificance?

‘Av Yés.

Q: -And i theré a:methodoledy that you: Use: £o:
o ehat? '

: Yes

Is. it gui)ifs‘he&?i

ES

~ o

jit'gprivate 1a

thie- Achadoldyical ‘Fasducas’ Archacological.

4 ‘\ﬁ:v'q_\iesfion is: Have.you determined. I 17

the 18
1%

‘havé'a draft. fudbef “which IR vo¥kifg of’ :
to truth, .23
Q.  Okay.

the, cémmercial- value Of: the atchadological. o 25

archadological,

A: es. ,

. ~Okdy. -Afd;did:you -- did you vary fam it
in.dnyimatetial Fespects

A Well, we haven't doneveverything cthat's

required in. terms .

Q. ALl right: Prict to this == you talked

about, thisi beifig an: archaeological.resource;.

cdorrect, that. polyg:
A. I belidve: tHat's :cortect, ,yeah.-
Q. A1l Fight.. 5o thére is = your officé:-=

t == 1ét:merrephrase. that

it.. Okay.

Q: He submitted'it. But'he--- there!s pot’

bgen == your office has not doné any agsessment:

fie tHAL,this.is ‘an archascological

réaslirch, [apart frél what you've done in
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29 (Pages 113 ‘to 116)

16;
7t
i8:
9
29
21
22;
23
24i

25;

Page 113
‘connection with this.lawsuit, correct?

A, THA'S €or “Welk, actually, that's

‘Eorrect. ‘THE"

‘@. And:how —- where' is’that racorded, the-wdrk!

thidt: was:done -
"A;. ‘.It was ==

- by your office‘{

srivate andowner take DHropét
2are:of it 3and let!syus know;. You: Know, ‘3¢ ‘Some.
point: ifiwe could assist himrih fHe.future:

ve

'g: Ty didhit:yéu mark-itcon that-map?

‘red statep we
propertyimake a d
Want; to haverknobn in' the public: sphere:.

Q.. By -7réd;state, " that -~ youlre talking about
‘the, political =~

HOvedt

preyy

N

Page 115
in that-respect?!
A, Mannerof whose'work?
Q. I don'tiknow. .Contractor'siwork? .I --.youw

‘that gategory. Do you have-opinions!

‘Fegarding the mannerid- which the Defendants:

' performed work on this site?

ki on ‘Ehis.

Ay "M:j/ropiffiioh :i“__

‘site did a pretty goodijob .of damag ng the sife.

1-Have opinions as: tolwhether ‘the/

n.conformance’ with' ifidustry standards?:

{ndustry, standa¥ds.that Wodld have Heén’rei

tosrunwar plece.of equipment ~through«an

Q. here's that 'sign - is there a sign oit
there ithat;says; this is' an archaedlogical site?”

-A. N .

‘9., ~="label BtateM?

4 pejorative} Siiiblyiss &

statément’ of. fact.

Q. In othéf words; we’réspectiprivite property’
: ] P property
er rights?

B =I§bsoiﬂ\:eiy:'

‘him‘not’ to -answer

MR- CHAMBERS?

:you, can ‘give/me foday as: to.what the damage,

s;, correct?

Q:
:Fegazding tha
engaged: to téstify.fegarding the msnuer.

the work was pérformed. What are your opinions;

P

VRN

- & I'm going-to haverto thinkiback now:

JA. Suré.

What 'other: codés .oF ‘r"égful‘ét'i'aﬂs? do’® you!
‘Balieve Were ¥iolatsd by these Deféndants, if

any?.

ENiS Site, I -af hot. ‘@S y6U have asked: me:

BE£GEe;, 3 persol who, would; Cite” on.those in'terms

St £ifiding, pedple 'Guilty of -not, guiley-or

WwhiteVeF, But :f. thihkjit would,Bé HpPropriate £&

Yist thosé-ds Mateérials) that Weré not ‘done. 86

Would fided-ito berdona

'sia question th

ou 'knbw;. in-éonsultation with groups. Like'

thaf fthe ‘South’ Catolina Archacoloay Act of 20107

A. Possibly:
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. for Archaeoi

Q.. Wheniwill.you know the answer to that

WHEN: I NHale 'theirépbit doré:.
Q.. By thd énd Of thé year?

‘By 'the éha Of thé year.

{ExHTAIT. 21

KED FOR "IPENTIFICA

BURPOSES: (49 -pages] -+5C¢Standards and Guidelines

10 Thvestigdtions)

‘MR. ‘KENDALL: And @

exhibit?

' THE'COURT REPORTER: 21.

S

21z

Page 117

Mr: Bfinkian when hé's £illing ot Hi§ 3ita

inestmation form --

-- to create the file?

Yes;: that is correct:

‘9. Are;yow --were thers material ichanges made;

BENTTFICATTON
pages) = §C. Institute of:A

ae_g_i’g_gy,.

THE WITNESS:
BY MR. KENDALL:
T

B

WAt 16 tHaE

HERUES 50, T
Q. OKay.

VeEEion of it?

A TTeis.

marked Exhibit 22,

»

This s’ the: Site

this document?
The: handbook 'is! designed 'to assist.

SFodicing the Bite Facoids,

thé site’ file

Q. Okay.

faventory-Record Handbook;-

version of 'a site file.form:

.Is this the --:ig hisrthe;

tted at sofid.point?

Well, tHis: i§7theé 2015 Version,. So7yes.:

i

Qs But safie ‘concépt?
K. Some contapt:
Q

ALl right. Now, you'vé had a-éHanca €5.§6"

2016.
stack
.

e :
b, Brinkiisn '3 5566 Tiventory

o0? Okay. IS

form?

npparently, not:

©: In this -- ckay., If he did not submit:a

xeport; an invenfory -- Site Inventory:Record;

how could ha be on'the ArchSitae?

A. 1iud niot quit following you. Aretyou = run

that one by me:again.
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31 (Pages 121 to 124)

oy s Twoin

~

8

Page 121

+fhere any way His property got on that.

ArchSite unless b

Form?:

A, There ¢is a pogsibility~that: Heicould have

pEOV]

‘e torbe'puttoh, yes

Q- A right.

A.  Understand:that the: ArchSite does not hold:

back: tovtheisite files.

Q.  Okay. .Because’ the ArchSite is:just very

.§.  It's not Sonsi

archaeéiogisi:.' It's Just 'atgoint of reference?’

's —- it isrconsidered :reliable: in fhe
sense of the information it contains. :It is not
considered.to be complete.

‘Q:  Complete, okay; That's a goodway: to.say:

‘19

i} 20
€ 22

21
| s

Page. 123

questions for .you; :so I'm going, to -=

THI Ok{ay;

MR. KENDALL:

"-- turn the floor over:
MR, STEWART: Can.we .go off the record,
réal quick?

MR, KE :Sure.

(Off thé: reécofd: from 12:18 pim. ‘£o :12330:p.m:)
CROSSZEXAMINATTON
"BY MS. WOOTEN: )
Q: br. Leader, my, name 15 Ay Wooten. Welvé:
met ‘beforezin.connection with this:.case:’ 3u§ttiab

.repregent, a‘couple ofientities in:

; that Mr. Kendall gave yeu this:

:mOTRing, afe: applicablainow:as we ontinue,

i If You need & break, Just:latsE koWl I

happy ‘to accommodate ‘that. I ‘apdlogize in,

5ing t6:be skippi

effort -to not:rehash materials-already .covered;

so.please:do bear with me.

e a iqqk at Exhibit 17 and’

specifically want to call your.attention to the:

5 Bates;nunbered 17-000073; So

FE RN

-
]

o

13

14
115
18
A7

Page 122

it: Are you Familiar with the phrase ~- what!s

‘called == the "seven"aspects:of integrity"?’

Is that:a phrasé ---a phrase that you're familiar
With?,

ing £o the

A, YobtE

Q. It's ;‘S'ubli'éh'ed ;bg"~ tho' National Parks =-
"NAELGAAY PAFK SeEvicsd

A Ub-tub (affirmatively iéépb‘ﬁdé)_:.

Q: Are yc;u familiar with t}'\a't,.ghxasé?}

A

integrity, in your evaluation?

A. Consciously with tickzoffs? No.

.. ‘Would you normally-when you're:

A, T I WErerdoing the Work.myself, .theé answei
would B "yés.™
Qi Okay.

A, IE L' rot doing .the work. fiyself, . the' dnswér’

would-not necessarily:.be Fyes:%

Q And in this case, -you ‘haven!t:done the work

MR. KENDALL:

okay. 's ‘all T haye

at- thils point. Other lawyers Thay have!

L6
L7
i
.5
51'0

Page 124
should’be:very”close to the Back of that stack.

K

A.  (Witness complies:] Yes: okay:

Q. Okay: and you told Mr. Ken

was a,document you had asked Mr. Brinkman to

pre] rect?

A,. T did, yes.
Q.. Okay. And the doéundit Has dEhtified &
Ssfinata 6 Hours..

A. Un-hih (3EE{Adatively redpods).

Q.

any, type of hourly rate. Is it your ‘inténtion+in

i\: you are prquri‘hqio ascribe somer

, curly:zate to’ theihon
this document?

A. My original ‘intent was Lo

research - that,'pr ed’ tHe: informat

detérfiiie; whéther of ‘not ‘those weré recoupable:
néurs with a Price tag Arrackéd, yés.

Q.. Dkdy.. And have you formulatéd any, opitiions

as to whethér:or not ‘those Would; ifi ‘fact; be.
recoverable ﬁnder. the:Act?.

Ar  Yes; T have:
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REY

iz

14
118

16

23

fécoverable: -

Q. Okiy, And what's the basis:for!that

pinicn?-

N:  THat: the discuSsicn!ofthe. archaéclodical =-

‘the.=- thé ~- the disd .OF ‘the:costs 6F
the =- or the price.6f an archaeological site is:

not directly:attached to thesamount of 1

zch:

:that’ has: or ‘has not. been: dope on: it; that was one

" avenue of interest.

The:other avenue, of! interest was to. the,

‘second point; which is ‘if additional ==+’

‘difrectly. inVélvéd with the §ites.

‘Have;you seen a.copy

<And .i:tjié' was 3
Q. .All right.

7
2
3
A
H I
q 07

32, (Pages 125

Page
‘A, Boy. .I haye heard.a detemmination. I'm

ber”if it Was a ‘discusdion with

£7it vias Sécoridhand and I &

“that: it-was! £1YSthand.

Q. ©Okay. You:havée prepared ‘in' ednfiectid:

our efforts on. this casé sinda, yoiif, Maren

,.ga'theredi rather; a number-of documénts.that’

‘would. qualify as Gecupational Employment

-Statistics; is that-correct®

‘A, That is corre

Okay. And: they, have heen pro

-ofder?
A. Idid.
‘Q. Okay,

of; é%cuse ma, .h rkediwith John

:Hodgé or; Geoffrey | sers bafore this -éase?,
‘R: ‘Work? , WNo.

Ckay . We've covered yourasociai:

=-.Mr: Brinkman in.your; priorideposition,

thosé social rélationships;sincé you

in-HMarch?

cussion by Joanna Casey .

iphonetic) jon Ghanay: whi

very, interesting.

Q.  Have you ‘ever:spoken withy

thersouth Carolina,

-Afchivés & History“regarding apy determinatiofi

it!s madé regarding. the: sites ¢

.Brinkdan ér>Coléra

o2
¢ 3
ioa

v

N
w oy

your' mind migsing?:

WOTKiniy Wy Way: through. I¢ think LAt

Statistids, that you i
havd not ddne ‘at this time?:

%3

“been asked'to provide draft:

snyone, prior to its produc

A No.

Bradictiony:

A;  TIhavén't ' partiCularly consideérediit; no.

Yol ‘Aré of thé opinidn, as I understand it,.

that both.the bridge abutments’on lthe Brinkmdn
and Cdleman prqgarfiesz fall: under: what-I711 &3l
i-780%

Whatiis ‘the bas: opinion that ti

site on the Coleman property fallsiunder the Act

given your testimony that:you've spent no real

tims ebserving that site?

A. Whén.I EifSt Walked thrbugh the afea, there
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Page: 129

‘Were scatteéred piecés: of historicrpropérty from:
»th'e'_"e'arly mid=1800"%..6n tHé a¥ea Which was --
referenced hiStorié roadh. There:wds: réferenice by
~_‘p’é’6p'le if the &Fea €6 finding Civil War .Artifacts
‘and relics in that area. There were:other

materials available:

Q: ‘Does: the nd! onto’ the
Coleman property?

K. I have to fake 3 100k at, the extent of-

-the == of the/propérty 1inés. n't answér
tHat Ghestion 4t-thé: COErent  time..

Q. Okaj. Oh&f thaki ths PoPtichis of thé
‘historidAl rosd you.Ba1iEve Yol Kave; obsdived o

‘thé. Brinkman’property, sitting here.Eoday, ¢an

you:tell me w T p ‘ias it pan

‘onto?!

My-understanding. is. it

. jUNZHuh. (FEEIFRACIVELY Tesponds) .
Q. Did!y3i-éntér tHOSe"proporties td .vidw the

‘réad?

‘A I haveindt« TI.will:be, .but' I have not.doné

] a
1

5.
: .6

bage 131

A It 1S ipossible, yes.

‘Q. Okay: ‘If ‘that:is, ‘in fact; the éise,; bassd:

on your:discudsions:with' the realtors that you
-reached. out to; .would that genérate.a situation.
where it could resulf in negative value .added fo:

ther proper

A,  Bnything is' possi

“to be logking.

Q. Is-that something’you're goin
‘gt in preparingiyour. report?
KNS

Q. Why, not?

‘A, BecdisE 1'n 166KiNg atia danage: dsséssmenit,

property.

Q. Okay: ‘Andican you;clar in for maj

it wasn't-cléar sitting

just because it wasn't

pgrgion qga’ii.f ies nncier-.__ your

A.  The damage: assessment ‘arca would include the

area of'major impact and the immediate iarea pext,

It.wotld hot- exténd ro- the-sides: 6f*the) H

Q. Okay. All.right. I want 't6 ask you a:

i8;

22

;23
23
i25.

4803

Q.

realtors),. excuse!me, that you talked

A, Yedh,
Q. =i 1
belidve’ that Would.Be ih.Exhibit 177at-75. I

finection with thig matted: I

‘that: Big, stdék. fight thefe.(indicating),
Exhibit:17:
Iim sorry.

‘Kz Ohys 17 == 75; oh; yes:

Q. I'm sorry. The Bates number would'be 75:

I apglogizes

Page 152

I'n cléar: in'my

‘understandifng of: your testimony’with réspect to

it being possiblé that thé éntirs propérty
: le, |may; be’

12

3
3 4‘
4 s

| Ax 1 wastpart of-the' team that wrofe it

" Pagé. 132

Gueation about’thé:Actland: your iwiderstanding of:

liability exten

thee is a 'Violation of; the Adt

A, Ufrhuf {aEfiTmatively Fesponds)

.mind, 'in your Understand

isiliable For thativiclaficn? s it the;pérssh

§hag: does the work: or ‘the moving or: the

.uncoyering; for.example?

A. My understanding; inot being. an:attorney; s,

Act, it would De. the' group

€Hat réquited the work:to Be dond, -it woiild'be

the group :tHat.-did:the:work,; #nd it .would be' the:

individiial.of /individudl$ ‘whd -actually'did thé

workKs:

Q. Okay: WHat ¥olé/did.ysu play“in drafting’
the statitd or’supplying language for 'the

statuteé?

A: Thé Perscn who: reguired the work; ‘the:péison
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ML

Yon,

9

"R T wouldibe ‘Comfortable expresSing m

whé GVersaw thé work] -and: the. person Who did tHe.
work.
g}‘ And’ i¥ ‘doesn't matter ih;your.mind whether

{those:persons- entered-the. lands or not?

't does matter; undd

not ‘an attorney. -The: fis

Q.. Ydu're nct an enginédr, correct?
R T amih
4.
x

Ax T have a/Background:in .archaeo-metdilurgy.

ot. gh.'énginger; Tow

s engineering

‘Hould you feel Comfertable;

‘offering’ ériticisms against;an engineer from:

in £érms’ of & standard of care? o

d' not do-insterms

+as ‘to what an engineer did or: di

OF my: discipline;

BN

5

Page 135
‘A6L T Would 'do tHAt.
Q. Okay.
R , Tf-it was outside of my aréa 6
sunderstanding or- expertise; T would:not .do that:
’ going ‘back out:

sitting here

Spec;

€lients:that you. have not received?

A, FIOm youE clisits?’

Q.  Not.asking!of <- £riom fy. clients’, asking;my’
elient to give you, bat have.you’asked, E£Or-.
‘eikample; fEom thd Plaintiffs:any documents
-zelevant to:'5r ralatéd ts Wy: clieiits: that- you"

‘havé.not. received?

a

indiwlipt_ would'-those documents ‘be?

Dey : os’itnjgn‘s;.

Ve, asKed ‘£or 'that,

Hope.

23
28

25

ihd: béing. Afchadology?

' AEEELAG With yoU that,.

‘A6, iT would not 'do that.

‘A. T ‘Rave.not.béen dsked.to dé that.

u!ré asked to;do ,that,. wounld. 'you :take
,6n Ehat adsignient?: '
K. If-1 were to askedito.do that, it wéuld

‘depend on what information 'I'Had' that applied to

my ‘area;of ‘expertise and understanding whether-or

‘Page: 134

| a0
| ar
12

5

'%Péﬂge 1365

Okay. Whén did youimake that Téquest?

- madé the Tequést for. the

.deposition-when T was receiving:thé:matérials

inkman; *from: Hodge, ito iet them know. that:

o: {nterested yhen

Ve 2:CoPYE

Q. Okay. ust so

this a request thatipostdated your March
deposition?’ '

LA, Tt wadst 4 VerbaY conversation

59,

T .FéCeIved.the (ihdidating) - .the WoUrs..
that wWas 10/26:
‘Q: . Okay. And Aid'yol getid TeEPonns. 6 LHAE

requast?.

A, Plaintiff counsel..

o Bnd @s of the déposition today; that

L that hids not been sipplied. to you?
_A. THat ‘i§ correct.

Q. Okay. .And just 50’ the.récord, is clear, did

ask for any dépositions in thé case.or.

specific deéositions‘?
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o W W N e

w33

Page, 137

A.

Q.. ‘Okay. And your uidérstanding of that is all

tha depos:.t).cns ‘that.were takén in the case?’

w N

A ;Thatwould be my Understanding.

Vias the. réquest: £oF" tha,

AU B

Q. .m1;,i-'ii;1_it~.

engineefing méps:an&ifﬁaueasemanﬁ statements: mada

gontemporaneously - with the request for the

L@ ~Jl oy

Ve Saidy 1 Would ger thém at. | 15

A1l ‘right: tfnderst%ahci: 4'.'An‘dl\~j'us‘t so i ‘17

hen' you.gay- "easement | 18
" areyou refarring to fhe legal | 19
document: that sets forth. and contain the | 20

"Ms: ‘HOOTEN: (AL right. T LHinK those. .24

dte-all Wy quéstions.. Thahk, yod. . 125

Page

THE WITNESS: Well,,

oKay,. thark' you
Véry ‘mich.
(Thé¥e bEihg: nd LUrthér Guéstidhs; the

déposition concluded dt 12:46 pim:)

-
2T
3
4
5
8

w ‘o

“BYFME-.

Page. 138

LTSOWERTS

§. DE: Leadei, o iet before: My nae 15 1

‘Jeanne:Lisowski, I represent t

REXIX- )

..cnié._s,tl, ns, fO: you «yhl,qb i,s- .ét ,tb.,ls point; in;

o

oA 10
1 1x
ade idny. findl .détérminatidns; a3
:about ‘the:.City :of ‘Columbia -at this time:
Q- ‘ékay}: ﬁu'f:‘ you ‘infend.to inéludé that: im ! 3

11

Y o . 15
Q. Potenfiaily, okay, ‘is

That's .all. I have,

760Nt have dnyt

| giestiofist
) MR. KENDALL?Y
MR- %'cHAMEi-:Rs‘.

MR :KENDALL:

<AL right: 'We-Have.no

further ggést'ioris. Thank you: I 25

-fy-hatid dnd’ S€al thi's 19th day of Decerbet;

Page 140

éolumbi& éou r_h Ca Eolina

issue.
;. ‘I“have: hereunto. set-

2017.

'Cassandra E Vance, Court Reporter
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£,

o,

ages 141 to 142§

Page 141

was -reportéd by Cassandra:E. 'Vance; Court

Reporter. and Notary Bublic in and for: the

23,
24
‘28;

Page; 142

~

Verification' of ‘Deponent.. ‘I*have rétained.a:

his-‘@rrata:.page forimy: records; and Bl

sand my verification to the original

transcript,

‘Dateds N
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MODESTA BRINKMAN, 'DAVID!BRINKMAN, JAMES : "NORTH: AMERICAN, PIPELINE MANAGEMENT:,
3 ;COLEMAN CARL FOSTER” KAREN' FOSTER, 'ROBERT COLLINS, 2 '
) PAMELA, COLLINS® "MCANGUS! GOUDELOCK' & COURIE: L.L.C.
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5 in. Street. i0th: Floor; Mefidian
. ;4 £ uth Carolma 29201
7 863 33;"1504 S: trleath stewart@mgclaw com
’. Johnhodge@johnhodgelaw ‘com 6 'ATTORNEYS’FOR THE' DEFENDANT
8 . . ‘ 'LAYNE ‘ENLINER:
g 7
SWEENY WINGATE: & BARROW,, E.A.
10. ) L 8- A, 'KENDALL; 11
South Carolifia 29201 o
11 1 reet: ! .
- ¥ columbia, South Carclina 29201
1z 8034256-2233
13 1ot Eak@sublai .com
| {ENDEX:AT REAR OF “TRANSCRIPT):
= 12
16’ 13
' 14
17 15 '
is 16 !
1% 17,
20 18
o 13 '
21 20
22 2
o 22
23 803-737-4242. 23
. Wmhemlepp@columb1asc net, 28
: . ,  paged| - Page 5.
1 JONATHAN M: LEADER “ | 1 Do.you.understand those i,h;s,’truotljo‘ns‘z;
2 - being first:duly sworn, téstified as-follgws:. 2 A. ‘Sure.
3 (PLF EXH. 24, Repor’t LeaderSubpoena 3 Q. There. ‘may be: exceptlons to'those rules,
4 'Respons‘ 000018 000029 was, marked for .4 butyou re not: represented here today by counsél,.
5 ) | 6 areyou?
6 MR: KENDAL’L' I'havé marked a"d‘o'c‘ 8 A:* I'm:not represented hefe today. by
T 24. It had been Bates: Iabeled 7. .counsel:
8 8 Q.. S0 any attorne <client pnvrleges that
‘9 aréportdated Januar 018 9 ;sometlme, get associated won't apply. here; butjust
10 + EXAMINATION 16 Kknow that.when we take breaks, you ‘shouild fiot
11 BY MR: KENDALL: 11 engage in'those: substantive conversations;, Ay
12 Q Good mornmg, Dr Leader: 12 question$. about that‘?
43 13 A. Actually; | did have a Guestion: When
14 ) 14 l.was:saying that; it Was ctually---there should
15 deposrtlon agaln today and s0~-- but the samerules:| 15 have been-a questlon mark atthe-endit, -
16: f;pm,prevrous deposmons apply, but1 think | 16’ Q. Okay
17 still have to'tell’'you hra A, ' hot stFe. Am I'represented by:
18 A, Thét‘s"ﬁﬁe 18, counsel here orhot?-
19 Q. During the.course. of the deposition 19- Q. 1understand that Mister-<
20 today, if you have-any questions abou what lask |20 A, Lampl’?
1210 ) about.our procedure, please direct: your 21 ‘ampl ’om the unlverS|ty is who we
122. 9 6 me: During the course of today, if we; | 22! have be n:engaglng with.
23 takea, break you re directed thatyou should not |23 A. Okay:
24 have conversations:about the substanceé of the’ 24 Q And that he;would be your attor ney.
25 deposrtlon with: any party includmg the attorneys 25 don't think plalntlff's counsel is. your attorney,

A WlLLlAM ROBERTS- IR.; &ASSOCIATES (800) 743 DEPO
scheduledepo com
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1 perse. Do you have adifferent believe: about

2 that?
13 A. I'mnotan attorney lwasn't sure.

4 Q; That's fine:

5

6 d atéito

T there s, anythlng that l need to handle on

8 Dr: Leader‘s behalfto go ahead and'do that; so:

9
110~ - MR ‘,HQ.DGIEi 'Tﬁpﬁéhf'teﬂcﬁhié‘;a’lly. you

11 kn‘ow;:l‘m"not?hi's a't'torney,;there’e certainly been

12 aveiba R

13 M

14" itto’Mr: Hodg gto exercrse hrs delegated auth Tty
" 145 appropnately ’

16 A Farr enough 'sure:.

uary-| 23,

: L Page7
A A Well; thistis'my copy, but:it should be
2 'youF copy. - "
3 Q. 'l-'liléit'?viéht;.'yé‘u to confirm the record
4 copy
5 A Fait'enough: Weli use yours.
6 Q. Isthatcorrect?:
7 A. Well, lookingat thetitle-page, it;

8 looks correct: “You have:better formatting than |
9 do You seem. to go front and back i went srngle

Q. Savmg trees:
“A. Yeah okay This.is:thé: copy, there!
are two coples.of the report that were prowded to

_ copy which had the |nd|rect cost~ IDC:left-off.
i The one that you've:marked: as- P4:and: handed me

University of South Carolina. and wé S|mply formy:
- oW ‘interest'and has not been. computed into.the
&Ctual Costs of the report;

.Q: All'right. We're going to. get: into'the
substance. .So.let me make sure kunderstood what

24

" Paged | - : Pages

.4 you ‘were’ trylng to: telI mes. is Exhlblt 24-your A (PLE. EXH. 25, Archagolagical:Damage ’
2 . 2 -Assessment Report was markéd for-identification: )

3 3 BY MR.KENDALL:

4 4 Q. l ve now. handed you as document marked
5D . 5 as Exhibit25;, Leader subpoena résponse 30 through<
6 i 57 pe "6 -41-and I'll just to:confirmy Is report?

7 for my own |nterest aid‘a sta emen\ o, 7 - A Letmetake another look: “Yeah, this

8. completeness Slnce I was. asked to be complete for| 8 Iooks ‘accurate.: lbelleve indeed it rs This:one:

9 W 7 . 9 Hasimy electronlo signature;; whrch lS the 41S4r.,

10 10 Q: Okay.

i 41 A Yeah, uhzhuf:

1210 12 Q. .Ali right:

13- 13 A, Sorry:'for the confissiont

14 2., Tha HX ) a'‘page by

150 \ eve 15 page; comparlson to av0|d thaf. | assiimeditiwas:a

16: recelvrng funds to do the \ 16 ’duphcate But'if l'understand what you were.

17- dccess that wouid" be accurate to thelr overheard or |17 ‘tellinginé as faras:the differences? -

18. IDC. -And thefefore, ) ".n‘ot have been put in. |18 A. Ul

19, thefé.‘-.» S0, no, this: s gl 19 Q. Exhibit 24 ¢ontains a'table; which'is

20! Thisis:a report. that‘s mply:anote. The othe 20 ‘on - is it the:table that's:on.Page 25%: I'm

21 one ‘that.does. not have the 10C i is-the correct 21 lockingat the Bates labeled pages #page numbers

22 report 22 25 and carries-over t0:26; is tha he portion that

23 Q. Then I'm.goihg o dgo gétt the nght one. 23 you referred to:as pétentially’p

24 A. No'problem. 24 - Im lodking at-30, 31, 32, 33; 34, 35,

25 (A brlef recess was taken ) 25 136;
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1 Q. I'msorry. Let's = 1 ‘géta better handle 6n what might or might not b:ag'e i
2 A. Oh, ol oh, the other one. 2 outthere. And'again, the USCIDCis.notin it is:
.3 Q: I'm trylng to’ f'gure out.what it is you 3 we.arenot gorng to be doing’ any of'the work. The
4 took:out of:- 4 work that we're doing on this's strictly for the
5 A. Okay: I'msorry, back to:the other one. 5 reportand other people’s overhead'is othe
6 then? | 6 people's overhgad, It is ustially piopiietary and
7 Q. Yes: 7 :as.such, [-don't-have access to'it; don'twant:to
8 A. You.Said 25, let's:séé,, Yéah, yeah. 8 have access to itand:did nof include .
9 On theExhibit24,.1,guess itis,.on P2 ye/25,Whigh- | 9 Q. -Afd just so the'record is'clear: What
1Q ‘|s the Table:1; archeolog|cal value of damages 10 it is that, you, éléted is simplythat referencesUSC
11 there is:at theend: of that table;: whrchtrs 111, IDC'6558:267 _
A2 actually.on Pz o 12 A. Thatis correct.. Both:are Table:1 and
13 -as determined'by: the tabl,, T 13 Table 2; ‘
14 -the rlght[hand srde there i IS 14 Q. Thietables themselves are the: same’)
15 eénd parenthesis, that says™ 5 A. The tablesthemselues are indesd the
16  humb d th 16 ‘same.
17 Carolinals public; publlshed_ statémsntiof mdrrect 17 Q; Okay: ‘Thatwould explain:why | thought:
18 cost That was: srmply there for my personal 18 ‘they'wereé duplicate: . ] drdn't look af it qurte
19| i 19 that granularly, Great. Thankyou. You fecall
20 be acer te 20 ‘that we took-your deposition last on’December-18;
21 Il say that agarn it:is: 'not lncluded rn yourNo 21 20177
22 25 22 A. Yéah:
23 '‘Q: Allright. |23 Q. ‘Would you please tell mewhat you've
24 A. Beécause:again, No; 25 is the'report 24 done in-terms of = what work did you:between
25 This-was simply a docifnent that | Worked up just to | 25 December'18, 2017, and January 12, 20187
L Page 12 Page REd|
1 od‘u'oed the! a 1 productlon that you've grven me-on a'thumb drrve
1.2 ted | oK 2 today, thaf's:aii information you've obtamed since |
3. at: other materrals that have been collected.,from ‘3 your last deposrtron"
4 the siteror the surroundmg area: by the resrdence v |4 A. Yes, evérything that's on th’ére rs
5 ‘ oday,.| 5 brand new. You have everything elsé. The
6. P &l 6 tidewater is noton that because; honestly, it's:
7 penods whrch were; recoveredmot?very far from the 1'7 yours :So-this is;just a copy for me, but:l
g area which we'rettalking about: ' 8 figlred you aligady had it;
) Q AII rrght So you read the 9 Q. Okay. May l]ust looKat it to'iriake;
‘0 dépositions; . Wt ' 10: sure.
11 in'your flle one of Mr: Pigrcé and one- of 111 A Ofcourse; of course, please do..
12 Wr-Sheu. 12 ‘Q; Mister --
13 A: That's correct: _ 13 A, THis came with it, but [ think it'é:
14 Q: Ariy 6thers that'yoitve' revrewed’? 14, :actually included'in there. I'm not Sure'what's’
{5 A. | also/have a statement. from Alan 15 going on with that.
16 Abbata; which i is an affidavit then 'have some 16 Q. |thinkthat was e-malled to.us later
17 personal correspondence and’ Ietters |17 than yesterday
18 Q. Okay: - 18 A.. Okay. Good.
19 A Oh, and I'Ve:al§6/taken a'look at that 119 Q. rittet my colleagues confirm that.
20 tndewater post effect request fofan-Army Cofps of 20 Ax it was’ supposed to:be anyway
21, Cigan WiaterAct: permrt in response: to the 21, . (Discussionoff the record )
i22 :ceas &nd desist: CWA 404.violations:. 5% 'BY MR: KENDALL*
23 Q. Much-ofwhat yoi have just ¢ described 23 Q. Tell me about your visit to the site.
54 was contained in.the documénts that weré prodiiced |24 When did.you go to the site?
25 to us'was everythrng thatwas’inas. part of that 25 A, It was—-if | pull‘it, the. phdtographs
AIWIR A WILLIAM ROBERTS JR & ASSOCIATES (800) 743-DEPO. Pages 10-13
Rl | IS | i schedu!edepo com
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Page 14| , Pags 15
brdrive:are date- ‘stamped; and | 1 A.. That | recalled fromi: ny earlier visit ’ ‘
fe O_fme [ can't remember- 2 ‘whlch ‘are.no longer visible.. Butthen again,
3 what the date of if 3 _the e's also a great: deal of vegetatron Soit's
_4 Q. 1did not prmt all of-them.. | 4 possible some:of thlngs Weresimply. obscured by
5 printed -- 5 ve_getatlon
3] A.. Well, actually = K Q. What materials wereyou losking for?
7 Q.. T'printed one jUSf for thdt purpose: 7 A Last tlme i was there:first time when
‘8 A.. There:should be a date: stamp:in the 8 - thiefirsttinie: | wa rnVited there: Brlnkman._was
{9 corer. o 9 very-exited about his bridge-abutment, but the’
10 Q:; ‘That's why | printed this one, 10 archeological sites in South Carolina-tend to thé-
1 A.. Yeali, that was on J 52016, 11 multicomponent, So I'm looking for other things.
12 according to- my camera-any Way. ' 12 So thatincluded anythrng plantatron 4enant/farm
13 (PLF EXH 26, Photograph, was. marked 13 agrictltural, prehistoric. And in-point;of ct;
14 for ldentlt'catlon) 14 there'were several things that wére:found.. One
15. 'BY MR. KENDALL: 45 thing: whlch was very clear werera:serious, of pot.
16. Q. Sothis: picture:was taKen'your camera? [16. sheérds w ich were Depfford LinearA. lt's avery:
17 A. ltwas takenwith: myicamera. | was A specrflc»form ofm dl, i
18: physncally standing: there taking: the photograph
18! yeah.
20: . Q. Otherthan taking:a; handful of pictures |20
21 onth ”_date did. you do any: other work on that 12
22; date?
Pl - Yea up7and downithe
54 nhillside: lookrng fo ; if
25 - Q What matenals'? ; I don't~ I mean; I M not that curious.
o Page6| -P?Q?. i7
1 A, Okay . 1 showmg up as:Europeans.
2 Q ‘What |'am curious:about though is the 2 Slnce thos ere: plcked up by
. 3 finding of thesé hlngs You found'--:so is this 3
|1 4 the pottery, that'you reférred to:a moment ago,, 4
'5 fthese are. pottery remnants? 1 5 il
6 WeII its'yes:and.no. On this 6
7 partrcular srte there wereasenes of dtfferent 7 f the tim: : ct that there'are.
8 ¥ i '8 ltsbeen a great place to live fora Very long
9 ; ery-was v , 9 ‘period of tlme ‘and grven the:riverand’it's:
19 was there A*pottery whlch is: defned be { 10 importance, | expect that whole: area;. the entire;
11 time:pé iod of Iate 1700s and very early 18005 was |11 bank; from ohe --you kigw; from all tfie. way.
A2 12 upstream, ;all'the way dowhstream to be; b isically:a
3 :1?3 ‘series of if not: contrnuous ‘a series of 5ites,
14 areaon adJornlng propertles,\and'-the tho and-plus |14 .c_onsecutlve '
15 that ve'seen reoently were collected in’ the 15
A Smce I was:on pnvate propetty, |
A pomted them out-to Davud I.showed him whéré: they’
werg, He:was mterested in the bndge rand 1
Q Okay Thrs was iniyour-- I'm’ takmg
v ‘ about. January 5, 20187
23 pretty, i mtght add 3= MISSlSSlppIan pottery, whnch 23 A Oh January 5,.2018; unfortunately, the: .
24 is lafer mftrme penod and tends to.intrude on top 24: at's been gomg on out there; 1 think: they
25 of the histdric period, when we: actually staned 25 scraped a good churik of the stuff that I'saw off
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29 A. "That'is: €oirect, at the time.

22 Q.. That's'the ansiver | needed:

23 A. Okay.

-_24~ Q Okay Very good On January 5 2018

1 -and; then pushed |t mto the swamp; and/or because.’ 1. properties- from. -your own ‘observations-to wherepya/%aeu19
2 -ag’you‘can see, there is vegetation here.- It is | 2 have seenitin place?

3 vpossnble quute‘possrble that thére 2 addltnonal 3 A. lhave seen the — 'no; ‘that's. not true.

‘4 dep05|ts underneath vegetation; which are not 4 ' Q. Okay:

5 ws‘ e unless.] take:a shovelto it: ‘And agarn 5 A. | have seen a series of pottery, both,

6 I'mriotgeing to takera skiovel, there I'mmnot: 6 prehistoric:and. historic.on the:Brinkman: property

T ,domg thé work there.in that regard. 7 from my-first tifrie there.

8 Q. | may, have:misunderstood you, Ithought 8 Q:. My questionwas: Do .you havé

'9- that'you'had ‘indicated that you:saw. pot sherds:when | 9 documer{tation of that?

10 -you were on site on:January'5; 291“8_? 10 A. fam; gwmg you the documentation that.

1 A WeIL went [6oKing:-- the-2018, "'n‘o 11 188w that there. And:since.l am under oath that

12 What happened was lwent’ looklng forthé:same-areas |12 is‘my documentatron

13 of the pot.sherds I: had .seen: prevrously to'my- 43 . - .

14. "Previgus time, o thé:sité 14 A lt was. not. necessary:for me to be '

15. Q. OKay:. 15 takmg photographs at that tlme ft:was:on pnvate

6 .A. And.afthetime that!was there at 16 Tty | t

17 +2018; January. 5th; they were no- Ionger visible to 17

18" me in the sameareas; ch does notmean they're: 18

19 not there. 19 Q: And'there issno.cause toibe:defensive,

20 Q. Okay. 20 Privsimply asking what'savailable:to us and what's
21 A. It srmply means that:they are either. 21 not: And What | heard you sayyoluisaw rt and now
22. displa i:6F whatever orcovered by vegetatlon ‘at 22 T'masking'ifygu’documented’it inany way? Do'we
23: - this paint.. 23 have photographs :a map, anythmg ‘thaf shows whére
24 Q. ‘So you havée no.documenitation of pot 24 it was that you saw it?

25 sherds‘on.the Brinkman or any, of the plaintiff's 25 A, 1'did hot take photographs atithe time:.

3 Page20: ‘ " Page21
1 Q. Okay : | 1 thatday? '

' 2 A. Andldid not document it-at the time. 2 A. Right,

- 3 On thé bifier han re‘are addltlonal matena!s 3 Q.. And whafyou were [6oKing for?’

" 4 ifthe locations 4 A. Right.

5 work’by:the, Clty on. other propertles lncludlng a 5 Q. You mentloned that. you'were: lookmg for

. § gentteman who does have hIS collectlon and wnll be 6 wheére you had.sééri the pot sherds but due to
71 ! : 7 changes in the'topography?

8 : 8 A. Correct.

9 Soif: , 9 Q. And thevegetation; itwasn't: vrsrble

40 archaeologlcal srte’7 The :answe |4 10 fo you”

11, question’is; are: ‘there additional matenals out 1 A. Thatis corréct,

12 thefe to be poiftad at? The answer'is.yes. Are 12 Q. Allright. What else.wére you looking

A3 there additionalthHings to'be déalt with heré? - 13 foror did'you observe: that day‘?

14 VYes. ' 14 A. Lwas trying to take a hard look afithe

15 Q:. Ifyouhave any other questions:you |15 topography of the-area as | recallgd it o looking

16 wantto askyourself, we'll wait. ) 16 -at the survey, stakes:that:iad.been put.out there by
17 A. “That's:fing. 17 the Clty and it's: dependents -which:l did indeed

18 Q. My question was simply: Had:you 18 see. Itook a look and did some measurements:

19 -’g‘l‘ocument‘ed‘what-you saw in.respect to pot:shetds? | 19 #Eross;those areds to; deterrnjne w‘hat‘:th‘e.stated

20 Aiid ypusaid "no.” 20 -easementwas be‘the stakes and in.the‘aréa beyond,

21 that, which had clearly been impactéd.

22 Q. Okay Now in the: photographlve .
23 shownyou,. E lblt 26 Justso - understand which
24 I'm seeingin the photograph; |-seé liké‘a footpath
25 ‘that runs. sort. of the: right third of:| ge

= :

Iw
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1 towards.the observation:deck. Is that sort of what: .1 thats part Wi == -
2 ‘that 1o0ks. liké? is thatwhat thatis? 2 Q.'~ Fm gorng to:ask: you about thatin a
3 A. I wouldn't ¢all it'a footpath. itis 3 §m|nute, but-go -ahead.,
4 :amareathat includes the easement by the sewer 4 A, That's.partway up the slope.
5 pipe or whatever that pipe: is, the sewer:pipe'going 5 Q. 1seéit. ‘Your uriderstanding, is those
6 ‘thioligh. You can see the red stakes that were‘put 6 were put-in before the work was pérforined?
7 -ouf by, the'stirfveyor. Thére are ‘ 7 A. | do notknow:-if they-were put in
8 “which you can't'see = actuially, j6u cari‘ses; if 8 before thie work was performed. |'know — I've been:
'9 you takea lookito'the  hard.left,:in the middle of 9 told that they Were put in by the City dnd its
10 the page; you'll see-another red'marked stake. 10 contractors'versusthé fandowners.
1 Q:: OKay. | do'see thiose, 11 Q. Great. Thank you. Are there any -
i2 ‘A. And then.ifyou take:a 100K i “12 otherthan that pot sherds and the! brldge
13 .and:upslope; whatyou'll see:is.areas: 'hat have 13 -abitrients; | thought | undeistood you to-say there
14 been gouged ‘among’ rother thrngs 14 -were other artifacts on this site?
15 a Now what__l Wwarit to ask. yo'li a'bout’th‘OSe 15 A. Uh:huh.
16 : 18 Q. 'Have you observed otlier artifacts-on.
17 rbe a footpath but I jUSt see'an.area- that Iooks 17 th . .
18 _:I‘ e A_eople have walked on: |t enough but l see one 18
19 ik 19
120 t ] 20. equnpment that are: there = thls is the typrcal
121 you just pomted out to the Toft, ls lt your 21 gleft. over from;
|22 understandmg that. those were«orlglnal stakes,or 22; AITOWS, P |
23; haydepthey béen put‘rn siiice. the work was:performed? | 23 There v were:-: golly What e!se Rink as
24 vy, tind they wereput 24, actually- somethlng left there: from.the. preVIow_;
25 in by the Clty And theres also{_ bliia Stake 25 work:on the pipes: Ithink-there'was a: drag
) o Page2d| ) o o Page 25
1 through that was left there: by whoever. fiad done-an: 1 A. That's okay.
2 ‘initialwork on the sewer pipés at an earlier date.. 2 Q. To know how we've preserved-what:we've
3 -Q, Descrlbe .- whatisa drag through" '3 seen.
4 AL IS anditém form decloggmg pipes. 1 4 A. Sure.
5 it's.a version that I'minot particularly. familiar 5 Q. Ad; the farmmg equipment,:the same?
6 with. So.that's.a speculatlon ‘butiit's modern 6 A S : :
| 7 Versus prehlstonc or historic. 2 Q.
-8 Q. 'Okay: So: lt's sort: of a.snaking:type 8 done any: excav ]
9 .device:thatyou pujvl through? : 9 A 'fl have done no: excavatron ;or dirt
10 -A. Yeah, a snaking devi¢g With = With “10 1
11 basicallysa rotor set: 1
12 o) f‘iaid aside atsome . [12 :
43 pointa 43 December18 20172
% A Yeah itwas apparently l&ft; F'would: 14 A if'you'll takea iook:at the artifact;
15 ‘guess. Itwaslaid to! the.side; yeah Been:thére 15 s there.-- ch""’k the date g fhieartifact, Ts:it
16 for‘a'while 16
17"~ . Q. Didiyou documerit'the bricks that:you 47 .
18 observed by photograph oF inventory or anything? | 18 A Yeah.
19 A. 1 noted'them | dldn't bother to 19 Q; Okdy. l'was’going to:ask:you:who took:
20 photograph them. 20 these pictu No ‘this'was January Bth Did'you
21 Q. "Noted" means in.your head? 21 take these picturés also?
22 A. | notéd thefi in my. head. Noted,where 2% A. Yes, Idid: '
23 they were.on the property pointéd them.qut to 23. Q: Oh; great Very good. Let's:see.
24 Brinkman. 24 (PLF. EXH. 27; Photograph was marked
25 Q. Again; |ijSt looking: for = 25" for ldentlflcatlon)

A|W|R
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1, MR:-KENDALL; Very good. Sothisis 1 'me.
2 277 ‘ ‘ 2 Q. [I'thoughtitwas unusual they were-on
3 ‘THE COURT:. Yes, Sir.. 3 paper towel. Had they just been recently cleaned
] 4 BY MR: KENDALL: 4 and were drymg’)
5 Q. I'm'showingyou Exhibit 27. 1just 5 A: No, no: | understand the question,
6 prrnté'd one of §everal that were in'your thing- S0 [ 6 bUt 1o; actually, they re were:on a nice: .wood
: 7 just notes here that there-were.several 7. table, | thifk: .So thé.idea was to. keep them from
8 'photographs of similar objects ‘and'I'assumed that' | 8 ‘scratching the table.
9t were:a i take by the: same person atthe same K Q. Okay )
) ‘tinie. But:t alsd a photégraph that'you'took? 10 A Besides; the fact that it's: easier to
11, A s 11 seé def nitisn if, it's againsta more of less white
12 Q Andthese = in very. layman's terms, 12 background than it is'brown again brown,
43 .aré thése pot»sherd ? 13 Q. All right. Do:you know or were you,
14 pot sherds. They are. 14 shown the specific place where these pot sherds
15 prehrstorrc and they .are.thé Deptford Lifear A. ‘15 ‘were found’? .
16 Q: Was —where:were these when you 16 LA, Ng. | asked them if they couid do
17 photographed"them" 17 'that they-said, yes, |:said, great. And'l feftit:
18 A. Thésewere on.a kitchen'table’of the 18 ‘at that.
19 nerghbors to'Mr: Colemahn, Whose properties-aré also |19 Q These and‘all of the photographs you
20 ‘impacted by the: Crty # : 20 took of pof sherds- weretln the possession of the
21 Q. Okay ‘Doyou know-when'these pieces |21 Coleman's?
22 ‘were collected? 22 A. They weresin-the possessron a
23 A. They weré collected within, tenure of. 23 nerghbors to'the Golemans:
24 the people ltvmg there. PreCIsely, when they 24 Q. Doyou recall the name‘?
25 prcked them: up, 1did not-ask, they drd not tell 25 A. I'm doing'to say Carr, butl'd have to:
. o - ) .Page 28 ' » ) Page:29
1 double check 1 Okay. So, you ‘pointed me: to'these photograph in.
2 Q. One of the. folks who rs not a Irtlgant ;2 response to a'quéstion that | asked'_whrch was: Had |
3 inthis complamt” .3, there.been othersitevigits? Obviously; you were
4 ".A. As faras I'know, he's fiot:a lrtlgant 4 atthe Carr’s: house ‘We're going to.call thein'the
5 |n this partlcular complalnt no. 5 garrs. Maybe. we're rrght maybe we're: wrong; but
6 Q. Okay: And apparently, you. must. have 6" we'll. at least kiiow.who we're talking about.
7 spokénto Hiffi? 7 A nght
8 A ldid, | & Q ‘You.tookthese: plctures at'the Carr's
9 Q llrectly‘7 g resrdence on: January Bth did:you go out into the.
10 A: Yes @ne, of’ the thrngs i know this:is: 110 hillside that day and do. anythmg else,, Ol‘jUSt go
41 -not & u've-asked; but 'l give-you 11 to seethesé?-
42 information: yWays. ‘ 12! A. No, l.walked the area justto'take @
43 Q: Thankyou. 13. Iook around, get-an idea.of where they wereliving
14 A @h syou're welcome because rt's nota {14 ‘and where they ‘were approx1mately fo. everybody
15 .Secret. One of things you e dorng |f you're dorng 15 else.
16 'archaeology is: you “always talk to-the nerghbors 16 Q. And just: as a reminder, théy were
i~‘l"77' Youtalk:to the people -who:aré there:, You find out’ 1'7 nerghbors next-door nelghbors of the Colemans?
18 ‘who the collectors are in the neighborhood; and you | 18 A« Thatis correct
19 double: check It's standard operating; procedure 19 Q. -OKay: Great. Any other observations '
20 Q:, Yeah, ' 20 thatyou made.on Jariary 8th that wefe material?
121 A. So'in this case, tHese Wwefe the people’ 21 A. Besides the pottery:and the:artifacts
22 'Who knew the:sarea,,were llvrng inthe-area, were 22 they, collected? Actually, there was-one plece -of
23 surroundrng the area andthis/is a.what- they had 23 pottery'intheire 3 had notiseen.on the
24 aninterest in doing. ~So.you. ask\ ’ :f24,, other sités, whrch | found interesting, - and that'
.25 Q. That's go6ds to know. Thankyou: ,2”5 was.awas llkely to:be:a prece of Colonoware:

wR
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'Colonoware is a speCIf (o pottery Wthh is connected

t6 both'the Afti
Indians: "

: "Words, peoplé who had &
background in makmg pottery were making pottery.in |

American populationand the

a European fashion, but they were not: your ‘European
pottery: There was a 'sherd that I think is quite
likely to.be Colonoware. .| have not.piit it througt

full analysis;-which is;why it

shot i anything

like a report but t"ndlng Colonoware anywhere

d’ lmportant So to

‘ germane to the actual.co irt-cal
Q Okay
A Fuel for funher analysns

7 collected or seen these potsherds tell you that
’ they had found it-within; therboundarles of the:
- City's: easement’?

Q Dld any of them tell” you they had’ found

1 |t wrthln the-width of the: work that had been dofie.

00 = 0¥ UT i R

i0
1
12
13
1
i
16
17
18
18
20
21

23

. oub: that I'probably: shouid not have thlnklng back
b it, whien you were sking-about the original

L g i g Rage 31
easement, but | can't stipulatg to that: ' T
Q. Okay $6 what | was. trymg encompass
was' mcludlng the part that had. been-’maybe pushed
down tfie hill'oF cut hacK fromi thé:baik? -

A. Yés.

Q. And'none of these folKs told you.that
these artifacts:orothers’like’it were-found inside
that width?

A.. | don'trecall that, no,

BY:MR: KENDALL:

Q. To your knowledge has anybody gone
‘throtigh the side cast from this: pro;ect to
.detérmine whéether there dre-any‘pot sherds in that
‘side.cast?

A I'm not sure what-you're referencmg

Q. When the dirt is:moved and it gets
pushed: off to the side, we're.golig to’ call that .

“side cast.

A Uhchuh: -

Qu Has anybody kmd of srfted through that
to seéifin fa tth"re"' ‘@ pot:

should Oh there is. somethlng that |.did.I€aY

2
3
4

' 8
9

Q.. Yes.
A There-was:
found by Brinkmai

SuSpecte

40 been pushed |nto the 5V

1 where:things were found?

a Deptford Linear.A pot sherd
hlmself WhICh he showed me .=

6 otherhword's cut ‘|n down and hefouﬁd :',f; e
7 ‘down: slope towards the river.
Q.. Okay.- You had mentloned that you

Page 33 ,

‘propeity;.z and there san ton of them. :So:that's -
that ra interesting: questlons Idon't have
‘the full answiers for that, Zhd that is why, ‘again,
it'stnet in: this specnfc report But agaln it's
somethmg that I'will be looklng at.for future
_|nformat|on

Q. Andthe sure transport of these:
materials, granted their.noteroded?

A. nght .

@ But what's sort.of the window of time.

41 you had used?" 11 for == :
12 A, -That's:correct. 12 A. ldon'tthink.they werein the water
13 Q. Butyou'vé not: Confll“med that'in’ fact | 13 very long at’all. The thing IS when :you break
A4 ‘to be'thé:case? 14 pottery, sspecially - now, this'is lowsfired;
15 A Weli actually that:kindlof.gets to the 145 Uhderstand? This i8S hot hke yorcelain,
16 stufflwas | jUSt Iooklng at Agood chunk of the, 16 Q. Igetit. '
17 1 ' 17 ‘A, Okay. Good. WelI, noteverybody does,
18 ftat 18 unfortinately; but I'm glad you do. So. what you
19 —dOWns'(f eam.and they are:n “ <] 19 Kave i§ low-fired pottery. It breaks givesia.
20 words; they were notiin‘the, water tumbled,-» ey are; ‘20 sharp break it's' low-fired pottery; wa arts
21 ‘fresh: Soithe questionthen becomes: How.iong 21 ta dissolve it. These-are notdissolved. The
|22 Have they besh there? Are thiey specifically from: 3% designs are fresh and crisp. The edges:of the
.23 this property? 23 breakage are fresh, for the most part; and-crisp..
24 Tcanit'say they're specifically from 24 They have notbeenin the Water for a huge amount
25 ‘thls property; but they re: downstream from-this 25 of: tlme
[alwlr A, WILLIAM ROBERTS JR & ASSOCIATES (800) 743- DEPO Pages 30-33
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25 to ask you a,bgut‘

Page 34 Page: 35
1 Q.. Right. But when we'teitalking in terms. | 1 | can give you a - agaln you're nght we're;
2 of the life of these, 10,0007 years 5,000 years 2 archaeologlsts wé thll’lk in larger frames of time.
3 whatyou sayisa large amount of time mlght be | 3 Q. .Archaedlogists and Chidflestornian?
4 different than what l,thmk, How longiis a'large 4 A. Iwolld expect -- | wollld expéctonia
5 amount of time,-a year, tWo.years? 5 Iow-ﬁred pottery of this: nature, o lose your edge
6 A. WEell, these are-much more.recent than: - 6 setina year or’so.
7 that We re talklng 800 stuff to. 14003 0= for 7 Q: Okay:
8 the Missis ; { Soa 8 A. You still havé:the design, it wolld
‘9 gro f’d it could be very stable g nd protected 9 sfartto: degrade The body of the pottery =
1110 Q. Sure. 10 _because as: |t’s fi red,,you know you ve.got:
41 A in a water enwronment no: ln a water 11 different té aturesigoing to'tf ’center you're:
12 vi i A2 gomg to. havethlngs that could easny sufvive for -
13 13. a:considerable perlod oftime. ‘A .considérablé:
14 - 14. period-of time.would be.decades. Butwhen you're
1 5 happens in: that river, the expectatlon of: them 15 talkihg about tlean brakes that's ephemeral And
18- survwlng'for_a long penod of tlme prlstme oF 16, | think that's in.{h |.use of the. tefim: '
17 pristingsliki : 17 ephemeral: It's not something/that's:goingito -
is @ Al rlght And I m not plckl, t you;: 18 surviveforagreatdeal of time.
19- I'm just trylng to get When: you say long period |19 Q- §,o"the sherds that you:found-or had
20 - of time? 20 seen or dreiaware of fecéntly, you said downstream
21 A. Yes. 21 of this site?.
|22 Q. Whﬁat.dOQSE.that mean to you? 22 A Yes.
23 A:. Tome s i 23 Q. They. were --your best estimate fs
24 Q. Int terms of months:and years? 24 they've beén in the'water less thana’ year?:
25. A. OKay: Let me think about that. See |f 25 A. Fthink that at the poifit'of
L T " 'Page3s " pageaT
1 Collection; the_y»were in.the:water: less than a. X A. Siire;
2; year. ' . 2 © Q: Now,bscauise'of thé way things Were
|3 Q Afd'when'w ey .colleéted? ‘3 ‘provided.to us, I'can't be surg'what all exactly
4 I'm still frying,to gét that ‘| 4 ‘went together: So letme:be.a little bit sloppy.
5 lnformatlon That’s anotherreason:I'm- trylng 5 fora'moment? o
& to--- When you'r re talkrng to coliectors; they 6. A. Take:your time, I'm
7 colldst T (PLF. EXH.:28, E-mail
8 Q"; Sure. Andf_tljfére‘ afe multiple fgrces 8 -Sewer Abutments, was'marked for |dent|f catron )
9 thatcould have -- | mean there:are -- how they got | :9- BY MR. KENDALL
| 1o moved' down the-river whether=i mean obvuously 10 Q: .
11 water pushes them down thesriver? 1 A Yes 0kay,
42i A. Right: 12 Q. Thiss Leader.subpoena responsé 723,
43 Q. ‘Buttherehave'been.number.of high, 13 It appéars toibe:an e-mail from REHolder@AOL comifo |,
114 water or flood stage events that.could'also:account | 14 'Dr. Leader; January 11, 2018.
A5 forthese things' belng‘,added ‘to the watei? 15, A. OKay.
{18 A s pc 4, 16 Q. My.questionis: He reférences
17 @ Okay AlI rlght So othér than 17 ‘photographs?
18, what - any.other visits.. You all got to; January 18. A. UR<huh. )
19 5th-and:January 8th; any time-else? 19 Q. And l-also’- they weren't sequential
20 A. 'No: 20 in.whatwe goton the disc. -So.| wanted:to make
29 Q. Allright: 21 :sure'if these are the photograph-that were.in fact -
22 A. Not: recently, no.. -1 22: attacheédto that é- mall And ifiti is, I' m going:
23 Q. i Have =- I sawin the.documents-that ‘23 to'put them-all togethers:
24 We "g‘ot some photographs and e-mails that I'wanted | 24. A. | believe that's cdfrect,
25! Q. Okay. So. let's make this one exhlblt
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Page 38 i . Page 39
1 And it's;doing to:be Exhlblt 28: The: top document " pomtmg it-out. ’
2 'in the exhibit will Be- dér'subpoena response .2 Q. lt pomts’to abutment Part 17
3 '723. And the attached photographs are labeled 3 A, Yés:
4 Leader response 47, 48, 49, and.50. 4 :Q. And have.you sgén that.object?
5 Now!]ust ask: you about these 5 A. 1believe I'have, yes.. ,
6 photographs; Havelyou:seen--~ 6 Q. Okay:. And did yousee fhat:= when
7 A, These-dren't marked yét. 7 &'yoil $een that object?
8 Q. They're going to be.included with the: '8 ‘A.. Thatwould-havé béen on the - wag:it
:9 é:mail. Thatwould be one exhibit. | 9 the 5th?2
10 A. OH, oh, dkay, oKay: . M0 Q. January 5th?
11 Q. Looklng at 47 through:50, ‘have- you: séen, 171 A Yeah.,
12 the ob]ects with your-own eyes’ that-are: captured in|42 Q. ‘Okay. Because these'photographs;
13 these photographs? . 13 .unlike; your photographs areng [ o
14 | dig walk the ai&a and, y&s; ‘lﬁa\"/e‘- 14 .trylng to get'a sense of- when these plctures were
15 .seen thlS yeah 15 ’talgeg_ 7 -
16 Q. Okay ‘So this photographthat = let's: 118 .l did hot'take these'photographs:
17 -start with 47-and I apologlze - : 17 These came with tfie Sth |
18. A. Whichongiis 47. : 18 did the walkthrough, yeah
s a They re-ve -,‘déf['k""p}jiﬁt{ih" the:bottom;. 19 Q. Andkyou saw that':- you saw= :what.is:
20. right corner. ) - 20 that: object‘7
21 ) A ~Oh oKay: Gotit: 21 itisa stone that's:bgen placed m
22, @ ltlookslikethisy 22, that Iocataon which:according;to the rés
23 A. OKay: 23 't hat’s been made available’by D Iawd'Bnnkman based
24 Q. Doyou have 47. 24 onithe’ maps and area photographs-and sateilite:
125" A Yeah, yeah K found that Thanks for 25 se With-a.bridge abutiments
‘ ' o - Page 40 L  pagedr|
1 Q. idon't know who put the Iabel abutment. A1 Q: .Of course:not, but.--'and because |
2 Part: 1 on; there" 2 wasn't asking about your direct Knowlédge; bec
3 A. Thatwould hgve{b;egnr 3 you're not. old enough to i glve diréct Knowledge:
4 Q. Netyou? 4 _A.. Thank you.
15 A. Notme:. 5 Q: Do you haveian opinionas:to whenthis
6 Q. It cameiforyou.that:way? 6 /3 7 -
7 A, Coiigct: h 7 A. ‘Given inforfation Which shows this to.
8 Q. But.is.ityour opinion thatthatis a 8 bertheilocation:fora’ brldge abutment, seeing a
9 bridge:abutment? 9; ‘stone which wais appropriate and similar to-other
1 9 A itis the opmlon it's.a IOCEtIOI'I shown, 10 locations' wheré bridgé abutments have been ‘of &
! : A4 similar-fofmat; 1.0 indéed beligve itwas'placed
: A2 there forthe: bndge
13 13 Q: Aliright. Do you'know: approx1mately
|14 whigh, whatyear, what decade?
45 15 A iave beenthe late 178 Ve
f 116 early18s; Fwouildithink..
17 thatitis a bndge abutment- es_ 17 Q Between 1790:and 1810; maybe?
15 Q Thank: you.. Do: you have an opmlon as 18 A. *1810; perhidpsia httle bit: Iater ‘but
19 o when that rock or'stone;or-whatever you want to 19 ot by much.,
20 .call'it'was placed in \t_hiS‘»!anﬁqr_j?- ‘ 20 Q. Have you done any sortof testmg of:
21 A, 1.d6 1ot have direct kniowledge: of 21 anykind. otherthan Jjust-eyeball on this rock?
22 ‘precisely when it:was:placed there; 22 A. Thave rot.
‘23 Q. Okay ' 23 Q: OKay: Iri'other words, you said itwas.
24 A: | haveho photographs of it bemg 24 plaged hefe. Do you know wherg it originated:
25 placed-there. 25 S do- not..
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Q. Did you observe tool marklngs of any.
kind on this rock?

A. Outside of the what's:isible in the
photograph‘and by standmg on it; I did notdo a
surface analyS|s tolook for ad tronal tool marks:.

Q:. Okay. Are therée" tool marks_we can
observe il this photograph"

it you take alock at'thes stralght sets
you know stralght lines in: nature are:a:

«O. . NGO B W N

full t"re set we could probably get’cleavage in
granlte ! suspect it is as dressed or personally
dressed stone based’on what| saw:in the
- photograph: )

Q: Okay Butis;there -- §o'wha
16. you re=if l.can put- that into. layman § terms; .
7 ‘you're talklng about that sharp ‘corner that we see
: go g up from left
A. Both Ieft to right’e
- corners, yeah.

Q. Okay And that is:indicative of a
. stonethat isnot i lts natural condltlon’?
23 A. lttendsto be indica ‘;gfstone__'not
. init’s natural: condltlon correct,
Q- So the mference bemg ta ‘Was tooled"

ﬁdt.b.éhiﬁ@éﬁﬁ the-

Page 42

co 0 N0 UL W N S

|10

A3

February 16, 2018’
- Page 43

A, The‘inference.being that itis-person
‘made and placed. ‘ "

Q. Soiny hext.-- o cdn you tell from.
looking:at that thé types:of tools:that were Used
fo.make those::- that cut?-

A Immediately, no:

Q. ‘Okdy. And isthére a; dlfference that'
is observable:betweéen the cuts made by tools that
were! available, say,-around 1800 versus-tools tHat
‘werer avarlable ‘sayy: “1870; post civil.war? .

A. There:were -- there was:a majorshift:
in fools: between thlngs that'weré hand sét or hand.
:assisted versus feam set or pneumatrc by the time
you get into the 1800s, early 19s; you re movmg
into’ the pvneumatlc tools Pneumatlc tools leavea
-distinctive sét.of marks: Stearm too!s dependmg
-hows they wereé-attached 16 the tool énd; may or;may:
‘not, but not |nfrequently, the: groups that produced
the steam tools made;their:own tool elements-, which:
5 dnothel wdy to.get.séme: more monegy:] fr e
people whowére buying their t001s. 'S0, yes,, io,
-and sort of:.

Q. So Iookmg at'this; is there. anythlng
you can Iogk at on that rock whether from-your
memory, of éeing it:or from this phistograph, that:

14
15
16
17

21
22

23
24
25

L L Page44
would tell you_-wheth_er‘_this,‘was cut’y{lith a
. pneumatic.cutter ora steam cutt'er’?"

Q. Sowe Just can't tell from Iooktng at
© the’ rock"
- A 'Lodking atthe photor yoi can't teII
_ Lookmg attherock, Lslispect that'you can‘lfyou
" doithe full'analysis.
Q Al rlght Now:Holder house that's
arrowed that's on’ there, this eame from ‘Mr: Holder.
S0 obviously, higwas

1
2
3
4
5 wouldve suggested steam or-pn
7
8
9

. direction?
15. A. Right.
16 Q. Doyou -- the Holders ‘are'not Iutrgants
17 in this case?
18 A. No, they soldout-to Coleman.
19 Q Okay i was. gomg to.ask youifiyou
20. knew whose It was. Mr. Coleman.—or| guess it's
21 DF. Coléman; o is this abutment on the Coleman
22 property of.on the: Brinkman: froperty.?
23 A. This particular.set is on thé:Colemaf
24 ‘property;
25 - Q. Okay, Lets just 'do to Photograph 48.

|24

R - e E'_"a'ge;‘45{

1 It looks like this: It's got asilt fence.

2 A. Yeah, thisone, right?

3 Q. Yes.

A4 A. Okay [think:so. | thlnk so: Il

5 just double cheek:

6 Q. ‘Yeah;

7 A. That's 49, Oh this:is 48,.I'M Sorry.,

8 Go ahead:

9. Q: Okay: This one also this:one has an
abutinent Part 2 arrow:on it aid - but maybe if's
tha photocdpy process, biit| can't really see where

. the:end, of that arrow’is, Afé you familigr with '

that location?’ -

A: lvewalked that location; yes:
Q. WHy.doit we'flip to-49, becatise'it:

. seemed to show both Part1 and Part 2. Do you see

49, or it's got arrows for those?

18 . :A: |seen Part 2 on 40.-- oh'it's 50

soriy.. Yes; yés; sorry; here weiga..

Q: All right.
A Rnght
2 Q :Can you teil:me what:we're looking at.
3" whereit'says:ab tment Part 2?
A. Yolre looking at &n area closer
towards the: property between the Bnnkman Houseand

25

R

w
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Page 46

the Coleman house: '

Q. Al nght So.this is;north of
f'abutment 12
~ A, Thatis.cofrect: Northyyes; | guess
it's:north. ' o

. -Are these:two different abutments:or
are these part of the.same structure:

A. Actually; thit's something that would
need o be-détermined. They're:in the appropriate:
location. It's not uncommon for:peoplé to Work orie

QRN (o Yile SR B, YIS ) H N &} rs’:;-\

, ﬁ. ’Have y.owtbrmed:an 6pijrii§fﬁ‘ésj;ft94
iwhether wiiat he is:calling abutment Part 2 is'in
part of an abutment?

A belleve that itis. Agaln based on

abutment and work another one:or attach between the |-

there's a bridgé abutment,-afid theh you said, yeah,

Aabutment?

Page 47 i
guestion,

Q. Do you-haveto know from ‘a Map that

that looks like a:abutment; or. do: you look at.the
rock and say, yeah thatiooks like a brldge

A. Thatis an interesting guestion.. |
think that it's- ‘probably a- combination &f-the-two,
You e talklng about a technrque of bndge
for most people if they
‘historical bndge area, they-may or may ot
‘recognlze what they e Iooklng at asa bndge

and then determlnlng, in thls locatron there was;.
the bndge does indeed color the-final

Stefrnination of whiat's there. Does’if color lt fo:
the pomt of takmg it: away, no.. Itsii §
additional information to somethlng WhICh _

. N
N

thie City. or moved by the:City or whatever-by the
original work; get me:a person -- you know,‘get me:
the information:for this.guy @nd have: him contact
me; and: he- contacted me.

NN NN
IR

22 ‘thes" thlngs isot like the offier.
23 Q: .Okay: When you') looked at. thls, and the'
.24 pictiires-aren't as good of this:,
25 A. Noyitlsnot., '

‘ I " .Pageds| REgE49.
1 Q:: Butdo you recall, did'itshow.similar 1 ‘Q. All right. Néw; you méntioned thrs was
2 - charaetéristics of having been cut? 2 Dr: Goleman's propefty, but, in says here:
3 A No I cant say thati! do 3 that they resnded adjacent fo.the Coleman's
4 -4, property‘7 Does that’ ring:a- bell to you‘7
5 5; Huh, I'm reading thiat; 2 hd- that's what
8 ) iy 6: it does indeed:say. lre on Sperty.

-7 contents of thxs &imail 7 adjacentto J. Coleman’s.. . '
, 8 A. Okay 8 Q. Andit even’ ‘goes: forward that his:
‘9 Qs Flrst ofall; do you know why he sent 9 parénts own that untll 2017'7
10 100 A INthdtcasé, Vi misremiembering it; |
A1 A lw 11 rémembered that he was actually living o thé same
42 who had'lived’in ) the house who had mformatlon dhd |12 property- ' '
131 requested contact 113 Q: Okay. So thesg places that'are:marked
14 : 14 abutménts 1:and.2?
15 nowlec t 15 A. Yes:
16 ~at you tre; sugges |on'7 A8 @ Do: ‘you. recall. whether they were on-the
17 A, I was told" there was:a person who had 17 Holder property oron the =
18 i ; fea be 48 A, No, thiey'ré on the Coleman property
19 i _ 19 Q. ‘They.are ofi:the Coldman?
120 abutment was there w, & he: a5 there; | iced to 20 A. “That's:why.l assumed he.was:feférencing
21 know. whether it:was,something:that was'in place by 21 he lly'e‘;;liin"the' house; because they're now-the:

22
23
:24
25

Colgmain property:

Q.. And hé indicates that the:strugtures:
‘remained unchanged from '64 until -- and.Re doesn't,
‘say: .until when?

ﬁ;»
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~ "page;50 Page 51
1 A Uh:huh; R | Q. Okay. Is'there:any specific: '
‘2 Q. Orhe doesn 't'say that' they weré. 2 mformatron here- that is'materialto your report?
3 changed” 3 A. Yes.
-4; A My understanding of that is he's 4 Q.. What?
5’ referencrng‘the Iarge stones, which have:notbeen 5 A. The statementithat he.confrorited the
6. moved, 't t the: snialler materlaIs that wére 6 workime '-Jand specrfrcally requested that they not
‘7" around it.and.were pushed dowii and are-visible: i 7 damage-what he |dentrfed fothem as hrstorlc river: |
8 the photographs at the.base of the:hill. ‘8 bndge abutment.. ‘
9 Q~ Okay You don t happen to know hIm, 9 Q. Okay
10 1ing 10 A. And the: other points berng_. when l:was.
11 11 in a convérsation with him; the st 'ement that he:
12 12 was:notinformed by the ' §oing {0
13 ’ma‘e"‘als thatwe 90 1 13 be done norwas any contact.witt I'found
14 them and give them to yi 14. thatquite interesting,- as: well .
15 (PLE. EXH, 29, Uettér; 1-1418, was ' 15 ‘ Q. Now are you: g ving an opinion-on: the
48: marked-for identification:) 16 standard of caré to be -- for the contractors; Jin
17- BY MR: KENDALL: 17 this case?’ o
18 Q. Exhr 0it:29, whrch rs Leader: subpoena i8 A. Yes. Based:on the: deposrtlons and the:
197 fesponseé 5432 19 statements from’ both the Crty engrneer and Westin's ;
20; A Yep:. |20 eéngineer and.the.coricept going down’ through Inlrner ’
21 Q. Andsothisiis.a ietter: you received 21. down.to Natidnal’ Pipe. ‘Yeah,1 would be happy to
22 { )F..Coleman: Drd youask him:fo send you this:{22 do that;, Jf you request it.
23 letter? e 123 Q I'm'not’ requestmg any- oprnrons except
24, A. 1did.. 1 asked hjnj;toﬁ promgegtf@ with 24. thoseforwhich you've already heen asked to
25 additional information: 25 prepafe opinions..
1. Page 52| Page'ss
e A. Well/in the process: of* preparlng the 1 A, Yeés: |
2 I ortangd’ Iookmg at'how these: thrngs .go about, 2 Q. Okay. 'So. [et's:-- oné is‘the ¢ standard
31 O questrons that need fo'be answered 3 of carefor.a.-=standard of'cdare for.a. sewer
4 .So lndeed | did look &t tH _,_se ‘yéah, 4 ‘oontractOr; is that an area you're,giving opinions
.5 Q. Okay. 5 iii? .
6 A They're not necessanly in the report 486 A Yes
7 7 Q. Okay: And’what other. 's'ub;ects and:
B 8 we'll get to the substance of: rt, but]ust subject
'f§ 9 what are the: subjects you're; grvmg testrmony on?
10 - A. Permittiig.
" Q 11 ‘Q- All right: What élse?
42 standard.of care: 142 A. Use of both the:archives and the.
13 to'the manner of;, 13 'rnstrtute s database: And severe-concerns-about.
‘14 reasonableiin.the: |ndustry And you ‘re. prepared =14 'the questro ofo"’ S
15 you are; prepared to gwe opmrons as: to whether or|15
16 not'-~first; 3 16 care or does that c,ome up to the engrneer I‘ev, |2
47 notitwas > 17 . It basically is a thread'that worksits
18 A. [am willingto glve a: statement of 18 way through several things.
19 opini s fo several points ofithat, yes. 19 Q: Ovérsight by whHom?
.20 <ay And in that?was - the questron 20 A. Oversrght by everybody, the-City,,
21 wa t'of the’fio 21 ‘Weston inliner, National Prpe
33 notice. So.we'llcome bagk to - that's why 1 22 Q: Okay.. Whatelse?
23 tnggered that;. but are: there other-opinion 23 A. That's enough ] thlnk don't you’7 _
24 subjects; other than what i is'in your' report.on .24 Q. Okay No. need to Kiiow everything
_2_5 ‘which,you-aré-prépared.to give testrmony" 25 you re pomtlng to '
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honestly, if.we, had colored n the linés, we:
wouldn't be here- today Buti we ‘did:net.. The
people who'lve been in contact,who are;the
landowners; and |n the deposrtlons it's-not: clear

22

Page:sd | _ Page-55
1 4 doublescheck length of the.aréa: agamst statements' :
2 f "2 from the: City as to Where people s boundanes were
3 ) 5b heré today is to find out alf of 3 ifi othériwords; in thedetermi
-4 the. opmlons thatl can expect to here from:; you in 4 “footage. | don'tlist. that th_v & 5
5 trigl? : 5 sumply a.backup set. ‘Bt jou should; know that it
|6 6 ‘was indeed a- comblnatlon of-onsite:with standard;
T G ust tc 7 ‘tape measures and thenl you:Know, usmg map sets:
8 sort of give: you a road map, I'wa nt to know what 8 Basucally gh inexpensive form of. GIS
9’ they-are. 1 want to know. why you're quahf‘ed ‘to 9 Q. | did not priftthis information, but.|
10 give them. Fwant to know what the basis ofthem |10 did. note, and maybe you-recall'in your:fi file;:some’
11 afe. i1 recording-of measurements"
12. A ‘Okay : 12 A, Yéah
13. Q: Sothat's:where.we're going to. be 13 Q. ltlodkéd to me like they were seiit to
14 speriding tife “14. you.by Mr. Brinkman?
15 A, ‘That's fine: » i5 = A, Personally;yes?
16! @. Now, the other informatiof that you 16 Q: So'in additiont
17 have reviewed is: cnted | believe.<= in-the back of - |17 provided: you you:also obtamed'your own
18 yourreport; theres a sources: Ilst is. there {8. measurement?
19 ¢ : A. | did, and then | doubleschecked
120 C F ' ¢ | [20° iSing thies--as! 1isaid the basic
b x| specnflcally in preparlng thls report? 29 A IS
22 A7 In the preparatlon of thiss report no: 22 Q. So the méasurements.that:are contained.
23 : 23 in your. report.refiect 'your. professronal oplmon
|24 3 |24 of--astowhat those measurements-are?
25 G oogle Earth Pro and is mapplng progra r 'pl'jt(j 25, A. : :
T Page 56| §
‘4 Q. Okay. 1
2 A. And i need:say-that| am nota 2
3 professional surveyor. 3 Withir the
4 Q. Understood: 4 ~.would have been unfortunate but we ould have,
5 A. Okay: 5 moved on. They did: not: stay within the area of the
6 Q. Butfor: purposes of the: cal¢ulations 6. it: They were not in: contact wrth them:
| 7 yoeu've: done all of the measurements on'which. you F ! ate:
‘g 'ré 8 a. Okay Now Iet's talk about,the’tWo
9 v ¢ | 9 .Are'you 'uallt“ed_to glve an opmlon mdependent
40 Q TeII me: what is your: oplnlon 6 10, 0 read;
11 -the standard of care-for.a:sewer contractor? 1. f J é
12 Wy tindg ’tandln ‘of the standard off 42 A 'Based on the drawings pre :
13 ] 13 Cityasto where the easements were: supposed {6 be
i4 . 14 y&ah; we could'do.t back there and do that and [
15 8 15 did. |actually:sat,
16 'f 16 wentacross thg s
17 Vi since 17 -it: was: Used of manhole WhICh‘ISi
18 itwas:stated-that the Standard for the: C|ty ,end : thHe:
19, otheris fo contact the fandowners and: grve them:a 1€
20" heads up~that they were; gomg to do work on the 2
124

. outside..

Q. Thatkind of work is: typlcally
perforimed by-a surveyor; correct?

A, Thattype of work is.— i terms of
marklng it out is.horfal done by-a surveyor,

W|R|
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5 N ) Page-58:| . Page 59
1. Q. Well, you didn't leave:a mark? ) 1 granted the easement?
2 A. Of course:not. 2 A Thatis corréct.
3 Q. Butyouiméasured from a-manhole cover 3 Q. And you're aware that there.-was a
4 ‘tosome other placé:and determined - .4 construction easement.and:a permanent easement
5 A Archeologlst routmely engage in survey 5; described, correct?
: 6 technrques as’ part of their ;ob ’ 1.6 A. 1only have the document.showrng the
T Q. ‘Sure. '7 easement. I'don'thavea g else.
8 A.. Déterminiigwheré easéments are-as’ 8 Q. Al rrght So what was the width'from
9 welte domg the wor s not an uncommon portlon for 9 the manhole ‘cover that you elled on'7

10,1 140+ A Fiwould fig

‘1j1? 11 form. |
12 i§-someth , 42 Q. Okay And how.do yoii know that the
13 before and undoubtedly, i do agam in the | 13- manhole was:in the middie?

14 future.. M4 A Manholes tend to be on top of the plpe

|15 Q. Whenyou - how did-you know what width [ 15 ° & i

16, o' measure? 16 of fir S
47 . 1usedithe City's statement | 47 and the stakes that .were: put' in. by the; Crty
18 simply = | mean, it’s in the:set. Theré iSa 18 Q: Aliright. You're assuming they. were:

1§ showing of the: property boundaries and the easefient |19 putin Py the City. My guestion was. -

220 and the width of the gasement. Itfsivery: 20. A. |had been tojd_th:ey‘v\(ére»’pUt,In‘,I;Y' the:

21, straightforvard, |21 City:

.22 Q. That's whatl wanted.to- kinow: Did you: |22 Q. Ali'right. So you :- but my question;

-23 look at the easement? 23 to you was: How'do'you kinow'that the seweriine as
24 A Abso_[utely -24 refleéted by-thé manhole cover i in‘the center of
25 Q. Inotherwords; thedocument that 25 the easement?

' " pagsea| _ ~ page 61
1 A. The edsement'was marked by stakes: 1 Q. Very good. That'swhat | wanted to
2 Q Okay :2 'know: And 'your indication was, had'they’ stayed
3 '3 within the’ easement we wouldn't be.here, correct?
4. 4. A Correct
5 ¢ 5 :
6 6
7 '-Z" dirt they wanted to move, move whatever rock _,they
8 8 ‘wanted to ove, dlg up whatever pot:sherds. they
9 9 ‘wan ;
10 I 10 A. Within the eas8im&iitifself?
i1 stakes? 1 Q. Ves. '
A 'What I d|d is Iooked at: what’s already 12 A They had-a number-of nghts l-would:
ar on’ 13, have to.argue.about- the ‘question on thie movrng of
feed Wi 14 the pot she as another statement |

45 Q Okay So your assessment that the City. 15: aftached-toiit, whichis:the, questlon of permit.

“'1"6" 'or the workers did'not stay in‘the‘easemenit)is 16 Q AII rlght Now dld the easement dld
17 . ba |n Iarge part on the stakes that: you AT A
18 .obsefved? 18; - horizojntél; bu S ‘lt also tell you how deep the.
19 A. Thé = the'placement of the-stakes, 19 City easement extends‘>
20 :which.I've been'told.Was done by the: Cityand/or 20 A. 1don'trecall a.statement on depth.

21 i _ontractors .demonstrates:the actual statement |21 ['m surgit's there, but | dont recall; it.

22 R the ground3of ‘the.easement. 122 Q. ‘Soyouwotild agree with me thatif they
23. Q. Okay: 23 wanted to diga hoIe 20 feet deep within theif*

24 A.. ‘And’based on that, | made my 24 easement, and along the.way, they.¢ame across
25 determmatnon that's correct 25 pottery, they can remove rt? )

A. WILLIAM ROBERTS JR & ASSOCIATES (800) 743 DEPO '
RUERE scheduIedepo com

Pagés 58-61

Page 526 of 583



Modesta Brinkman;, etal, v
Weston &. Sampson etal.

-Johfhathan M Leader, PhD
February 16; 2018_

Pege 62
A.. Yes:and.no, The quéstion becomés one

of whether-or. not the remova of.the materials
'wrthln‘ the easement'was protected or- unprotected by
al regulatlons besrdes the questron of the
.easement:
Q. I'm orily asking it in; the light of the:
easement‘?
;A» Ifal y'o‘u?‘ré tal’kiﬁg aBout*'i"s t'he

:else applylng but the easement the matenals are
wrthln the easement, yes;; they couid've done-what
they: wanted 'to

’sald was;, lf they stayed in the easement we:
’wouldn t be here" '

S0 O R, G Ry

) ,9 Who_are; I consnder Within’ my-own group, ifthere's

14
15 ‘_'

Page 63
question of Whethgror not'a permlt was necessary’

under thé Cledn Water'Act,

Q. Okay

A And it's: very clear’ from the: deposmon
of Mr., Sheu that he wasnt sureiif it was or was
fiot.

Q. Allright.

‘A. ‘And instead of dorng what most people

10 ‘8 que stion 6f permitting,.you'r round Hp and geta

44" permlt He finessed and rounded.down.
Q Okay

12
13

16

hmnted 1 dontnormally work in
archeologlst

): ‘people who are the Iandownersy I’ Iet the

13 lam; | Idon'tfleave thlngs on: thelrdoor or

14 preteii i il

5 .l fid

16 rexplain; o them wholam Ilntrodu, ang:

we'dg work:. its & questlon of crvmty _
: tly what that's

'19 based.6f. IS¢ ¢ommion curtsy, or
20 civility?’

21 A, CGorrect.

22 Q. Not regulation?

23 A. Nobody is going toput them in cuffs:

24 and drag thetn away for it.

25 o nght

0|12

10: Ay No,:.no. ik go WIth personal;
11 ‘Q. Okay: Thank you.
A But I do want to. make sure that people-:
13, d {
14
15
16t tor make sure they re’ actually domg :
a7 Q; Now, when you wentout fo'the site: and
18: did thé measuremeénts on these: easements which of
49, those visits was that?
20 A. Thefirstone.
21 Q: The.Jantary 520187
22, A. Correct.
23; Q. And Hiow much timeé Were you oit thére?:
24, A. Roughly; three, hours.
25 Q Durlng the: day?

with'a, professronal part of that? I'm: going to ask
you aboiit that:; :

; 17
18 =stayed in. easement then probably We. would ‘not. have 18 ‘cultural , yageme t.which wouldve:done.
19 -been here 19 .all of'these other‘thrngs and:wé'would ot be
: 20 havrng this conversation. 'So thats the full
24 statement.
22 Q; Now smce ‘you: have given permrttlngtas
|23 aseparateitef 5 il -
2|24 A. ‘That's-fing.
:25 Q We II come’ back to that I: apprecrate
" ) ; . Page 65 ’
1 1 A.. On'the othér-hand, let mg'put it on'the:
2 3 record that the failure to do that kind 6f‘does: to
3 '3 affogance; indifference, or sioth.,
4 homeowners correct? 4. - Q: Right. :
5 A Sure: 5 A. THats &personal and professional
6 Q. And:your-- what'is the bas" 6 o__pinion
7 statlng ‘that.that is the standard 6f care’? T .Q. Oh, well, do you really want.to.stick
8 A: Again, my understandlng of-how a;sewer 8
9

‘D

A. WILLIAM ROBERTS, JR,, & ASSOCIATES (800) 743 DEPO
scheduledepo com
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Page 66 |

: a ,
1 A Dirifg the day, full gay. 1 pretty clear that it-should ave-been done Foges
2 Q. Weekday? 2 jnitially Théy rolied their dice, which happens
3 A. Yeah. Well, | believe that's-a 3 .all the'time, and’ they ended Upshort. But.again,

4 weekday, yés: 4 had they: rolled up. and not down; then they:would -

5 Q. Alliight. Afd.again, justto’ --I 5 have done thet permlt done the research; vern"ed
|6 thinkwe. agree that.your opinion: regarding not. 6 hot verified, stayed within thé easément, ‘ang‘

T contactmg nelghbors that's a:personal opinion? | 7 again, we would not be hiére today.or for the last

8 A lt_’s a personal opinion, 8 couple of. years; forthatmatter:

g- Q. Very "'g‘dc'}"d 9 Q. WeII let me just make'sure-we’ re all

10 ‘A, It's one of those; things which goes. up 10 on the sarvie sheet of’ musi¢.about the 404 permit:

i1 people's backs andvplsses them;off. 1 A. Surg.

12 ‘Q. lgetit, igetit: But there's:a - 12 Q. 'Who:issues that permit?

13 it§hot: illegal to.be fude? 13 A. The 404 permitis-U.S. Armys Corps of:

14 As, No it's not. 14 ERgineers:

15; Q. ‘Very good. 15 @ And that isa permrt thatprotects

16 A We seem to bevd{ ing:a better job. of it 46 what?

17 A7, A. Clean'Water Act:

18: Q. Andon permlttlng, you have alfeady’ 18 Q. And?

19 saida little bit-about that. You belleve a:404 19

20- pérmit was required? . 20 i . Of GoUISE

21 A, Ye_ah, 1d6, |think thatit's clear |24 aQ: And to whom do you malke the:

22 from'the affidavit of Abbatathat it's n6t'sifiply 22 'appllcatron"

23 my: opmlon And he is an englneer l'am not. Nor |23

24 is:it ‘cl‘early the op|n|on after-the: fact,‘when one 24 : 1d who has'enf méntauthority?

25; was actually looked for So; yeah i thlnk it was 25 - A. Army Corps of Enginegrs..
. Pagess| o Paigs’69.

1 Q. Right. And the Clean.Water.Act does. 1 it: I have a.consulting statement'to it; h

2 notfall ‘ljh‘dei"thg“sﬂga't@ja__rgh“aeciogy == 2: Q. Andcan you §ROwW me - is that.--'i§

3 A. N, itdoesn't. 3 ‘there somethmg in;the statute that authorizes you. |

14 Q. Ive got: to finish my questlon 4. to.consult: with the U:S. Army. Corps of Engmeers on|
5 A, lfs-all right. Go: ahead. 5 404 permits: ‘
6. Q. The-Clean Water Act does not fall under. 6. A. There is not sormething specific.that,

7 the purv:ew of'the state archaeologlst correct7 7' says 404 perrmt but itis part of: my.:! standard job..
8 It does_.notytha_nkfu.l_ly 8 It been the standard jOb from 1963 of Bob:
9 5" So:any thoughts:or comments:about 404 9 Stever : : ogist: Bruce:

|10 péritting requirements are.being stated outside of | 10 Rippeteall asologist-and
1% yourrole as the Staté's archaeologlst correct? 11 now me:asthe; thlrd state:archaeologist to:assist
42 A No. Becausé| interact with the U:S: 12 on federal agencies and issues-of: ‘this nature. So
13 Army- Corps of Engmeers both.Charleston and 13: the U.S. Afiniy Corps.of Erigineefs, U:S. Forest
14 Savannah They routlnely request informationfrom 14, Service, U:S:G.S;, pick'your alphabet.soup; this: !§
45 My to things that.are. going 6, We are 15 a.40:something: year level'of continuation-and act:

16, iengaged in a séries of dgreements as to assisting 16 of practice. '

AT ,each otherin protectlon of cultural resources and 17 Q. And what you have done — what"you do’
18 “materials:. So, no, it is part.of my normal job.. | 18 in.that js you; from the stdte archae Iogust’

19 aifi consulted by thls group: | have familiarity 19 perspectlve provrde them, information?

20 ,.W|th the group; and the périit should have been 5G: -~ A. Correct.

24, .done. 21 Q. You:don'treview information they give

22 Q- Well have they ==.do they everssend 22 yoii?
:23 you.a permit application and:ask you to sign off on |23 A. | haveTeviéwéd infgriation they:dive
24 it?: 24 me.on:various topics.,
25 A ldo not have & signatory statement to: -2_5 Q. Okay
A W R A: WILLIAM. ROBERTS JR & ASSOCIATES (800) 743 DEPO Pages 66-69
el | A | scheduiedepo com
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‘Page 71

1 A. Ithas notbeen speufcally on this . 1. néedianothercopy, feel fre&. 1 mean, it's your
2 partrcular one: 2 -document; butl mean -- lét me: rephrase that. THis
3 ( r: 3 is my personal document from my-file; but:if's
4 A Alth aghy;. | think in the futurg, it 4 b based on’ mformatlon that your dlients® produced
‘5. probably will:be: 5  Q: Allright: I'm. gaing to -- wetve been
6 Q And nobody wrthm any. state agency, .6 .going a little bit [ohderthan [ thought anyway:
77 mi € -7 ‘Let's 1ust ‘take quick moment, I'll: make- photocopy
8 staterarchiagolgist has the: _ab,lhtyv t.o. prov*de or |8 (A briefrecess was taken.)
9. deny:a 404 permit? 9 (PLF. EXH.30; Tidewater Document; was °
10 A We do-not’ ‘provide or.deny.a.404. permlt 10 ,marked for'idéntification.)
14 11 BYMR.KENDALL:
12 1 USE , 12 ‘@. I'm showing you a.document:marked:
13, mentroned the toplc use of the:archivesand 13 Exhibit:307 -
14. instifute:data base? 14 A, Uh-huh. PO
15 A. Yes, 15 Q. And this was that tidewaterdocument
16° Q: Just describe for me: what your opinions 16 you had referred to a'few moments-ago. Soll
17 are wrthm that subject‘? M7 Believeit. relates to your'use of archives and
18: .A.. Doyouhavea copy:of the tidewater: 18 'instituté’s:data base Segment ofyour opmlon So
19: pefmit: ' 19 -tell us how it relates?
20 Q. FtHinK that's hére. [sithatwhat 20 A. Weli, what I'have.here'in front of me;
21 you're:referring to? 21 ’wh ‘h'ls Exhlblt 30;is “the' cover: lefter and '
220 A Yes. 22 ntation for a requést after the
23 Q And is‘that:-= do i need print another 23 Army Coips of Englneers permit'dea ‘the
| 24 copy‘? : 34 Clean Water'Act. It was:originally. sent 6. &
95 A, P‘f‘c}_b‘a’;b_lx_‘y, “This'is my copy, but if. you' 25 Ms; Andrade I thrnk is how-her nameis: pronounced
o 7 - Csew - .‘ (95'949“7“2' r, ' - . ‘ T I Page 73
4. Kristih Ahd'r'adé 'whj_“ on't‘thi'nk‘ is a’otu‘ally I A Oh God Pm:sorry. 1 will slbw down.
2 i |2
3 3
4 4 i )
5 5 :South Carohna Department of Arc, ives and HIS ory
B & ‘(SCDAH) is |ncluded as Sheet 8. A prellmmary )
‘ 8‘ that they ve' been taken over: by another group 8

the permlt to deal

Q nght

temer t,of hlstonc propertles Are we there’?
Q. lam.
A @kay So it says “An. lmagrne from the
se mainfained by the South.
s.and History. o
Q. Dr. Leader :she's.going to try to write
'down what you say

’ne,sources‘ "
14 Okay:. Couple thrngs First thing:is
158 rt‘s a misuse of the ArchSrte database ArchSrte

9 }2008 in regards to the Broad .RI ver-Ferry: and brldge
srte A convenrence copy of the referenced Ietter

lt can

,only be used for a pur o ';for po_«tlng at
-somethlng which-then has fo be verified i in thé'hard
' ‘copy-of the:site files: 7o date, Tidewater has noti
.appedred at the rnstltute WhICh unlrke the v
1 -statement heré i$ the maintainer: of the ArchSit
-database and the:sites filés,.fiot Archives and
" History.
So Tidewater; in“effect, misused the:
databasé, never showed Up at the proper database;,

w[R

A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743 DEPO
S scheduledepo com
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1 andthen filled out this report Secondly, the 1 use of the archive's data base'is'in reference 10
2 ‘staternent dealing:from-2008, does:not. take into 2 ‘work:done-by Mr. Collum?
3 account any-additionial Work of other riatefials, and 3 A. Correct:
4 | think.has fnade an erronedus statément, separate 4 Q. And work thiat was dohe in September or
5 -from'the other two occurrences. An erroneous 5 represented.in'September of:20152 . .
6 statement as to-no:effect to cu'lturaIA hi‘stortcai 8 A Thatis.correct:
7 resources: | think'it's prétty clear T Q Which'is after the:work'is’ performed?
8 -frommy’ ‘point of view, the cultural and hlstonc 8 A: Which is:aftér the yes, work was
19 resources have indeed been-impacted.. 9 peiformed,
10 - Bo'what I'rniiookingjathere{is‘,- from my, 10 Q. *Okay. :And | didn't qunte fOlloW tha:
11 St tf itip f i1 reference on the:SHPO: of May 2008: Go back:to that
12 12 forme..
13 . A3, A Thls i§ back A7
14 14 Q. Yeah,that's what you read, buti
15 f 45 where = teli me what'it is:thatwas.done wrong in:
16 16 May of 2008:

17 archlved data base was/ done by- Mr Collum,tthat was {17 A. Oh, by:SHPO? That's'a:s arate:
18 his misuse? . . 18 st’atement The fi'rs't' staterment Nas to-do. With

19 A: MrrCollum is-a
20 ntre
21 clients, thatis:correct:
22 Q. Okay: I'don'trepresent Tidewater? |2 he. |
23 A: Nejtherdo'l: 23 that the SHPO dtd not have in thelrv et And had
24 Q. so-butl jUSt want toiclanfy, 24 the Tidewater in:2015 come to thevinstitute; they.
25 i 25 wbuld have had the information avaifable to them
15 Page 76’ . o - Page 77
1 Q. OKay. 1 was misplaced. He should not have done that?
2 A. Now letme Just make afothet: quick 2 A. That portion Qf it was obsolete and:
3 Treference Here.. The site:files are avdilable’ to 3 misplaced; correct:
"4 theCity: Thsy.don'tha thing 4 Q. And the time when that réliahce was
5 have:a system whefe:the cérifid:I6¢al goverment: 5 done was in this. September-14,.2014 submission?
& cities, whatever, they need:something, they-do it. & A, Cofréct: ' '
7 Allthey had to do.wastask. They could've,called 7 Q: OKay: I'm justtrying to.find outwho
8 ‘meat any time; wh h apparently M Sheu,.I 8. did fthe bad stuff; and when, €Y . -ARd ©
9 it Was Mr. 'Shetl, di toid hi 9 both:of those issues, misuse of your database,
§0 there was indeed.a historic Site there, which wis: 10° feliaiice oni SHPO letters was by Mr. Colfum'in or:
{4 then told:they wouild get back to me, whichithey 11 around September 20152
42 figver d|d At any tlme this eotild have. been done:; 12 A, Correct.
13 At 13: Q. Very good. And.the fourth subjectithat °

114 you had:on your list was superwsmn l'm assummg ‘
15 youTéan project supervis

=

1 vision was. deficient. ‘Tell

A
o

16 pii; ki gi on plalntlff or defendant Im JUSt saylng 16. me what that,opinion is?

17 ‘everybody here was apparently ina: dog ﬁght 17 A Agaln | am not anengingér.. | am not’

18 Q. Right, 18 ‘asewer person, and | certainly,don't work for the-
19 A. Soitwould have bgen. due diligenice, at 19! Citys However I'am ‘a’supervisor.. And ‘when I take
:20 ;Ieast archaeologlcally speaklng. if-not fromthe. 20 people in the fi eld 1 actually supervvse them

21, .quéstion of ovel t, to make sure that the

22 whi idewa ’?--actually d|d a

23 ~proper jOb of |t whtch they did not. 23 they do at. the end of the day I'check them durlng
24 Q. Now, [ understand:what you re ' 24 the'day: lLdon't walt weeks or days more.months.
25 indicating; His reliance‘on the May 2008 SHPO work |25 | am theie, pretty much contlnuously~ n; fact for

wlirl A WILLIAM'ROBERTS, JR., & ASSOCIATES (800) 743.DEPO  Pages 74=77
— scheduledepo com
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1 me, it's;almost: always continuously. | prefer:to

) the ﬁeld than the.office: And i don't'see

3 that in this project. What | see is & $éries of

4 unsuperyised issues that snowballéd. And.| think
5. thats- very unfortunate: :

6 Q. Now, so'the quahflcatlon that.you

7 -biirig on this'subject is that of youryears of

8 beingsupeivisor.of archeological projécts?
9 : A. Correct:

10° Q: :And the Sfafe archives, correct? Or

11 not--

17 care:of acontractor i th,é fié[d. s -‘-'@”r_id méa'n.
18 an excavatlon sewer malntenance contractor = is

22 speuf c'area:

23 Q Okay. -
24, A. | have.worked withpeople in tand
525 aitéam.! eallng with- people who were: donng that..

~Page'78

*o 00 =, OV u-. E YA SRR

Q. -Sure.’

A. -So I'have observed it; but| have not
been‘d team leader of that partlcular area; no:
a s thé name of the person who

falled to exercise proper supervision,
tltle, if you have to glve itthat way'?

AY

A. OkKay.

Q: And Mister --
. Pierce,
~=Pierce's depasition?’

-down to” the plpes Natlonal P|pe

A. Sure. _
Q.. And:we'il go all the way up.

A Well there's a reason why'i list the

© So'I'ii. aware’of Mr, Sheu's déposition:

3 Yeah:bothof them, .and then through. -
Inhner« i:don'thave-a:name for that mdlwdual

A. Or | may have:thatTéversed, biit; yeah

I'befieveithat’s the: appropnate sequence. Twould’

0 - have to doubie-check.

Q. S0l ityour opinion that arfgi I'm _
1 who'dctually moved

Page7y

orthe

P.ag‘e’é()f
A That's fine. v

Q. Isit our oplhlbn = do ybu havé:an
oplmon abouf Natlonal or North American: Plpe the
supervismn that they hadion site?"

Q Okay -And what should have been done
‘that was:not-done?
A They should have been stayed in the

€0 007 = U LB G N

Yol ald “peo;; ’e_should have been on them Let's
14 talk about who that'is: You've-got aguy: on' a
15 - piece of equipment?
16 A ‘Who has a superwsor who should be on:
i e is on a'piece of equipment;,

48, Q. Allright. S6 there's a--aiid this is:
20 fyour;ust your- experlence, oris there.some manual
21 ‘wecan look: at or what?

20°

‘who wereindeed engmeers They:were: military,.
‘Werg Naval, There was a' ‘person; a nohcom; who-

of thie idiot on the DB:

£ ell; let's not:call-him an idiot. |
don't know if he s an idiot-of not.-

MR: STEWART; .Objgctito’thé forfn;
" BY:MR: KENDA
a i thought that's what you meant. ‘So -

. because: .you don'tknow anythmg rabout the:
4 qualification for that guy drivini

) sdrlve it-or not
Q. Right.- And:so NAPM should’ have also,

other guy: standmg ori thie site to.watch to

| midkesure the guy: driving the edipmentwas taying

on:line; correct?

:A.. There should have been-a person.who was.
in chairge of the site"as the work-was being done.to
make sure’thsy weré doing tg work {6 spec,:yes;

‘Q. Did that require that person.to be

o the NAPM idiot on the equipmeént -

the equupment?

Page:81

22 A, s physncally present watchlng the plece of equipment.
.23 Q. OKay 23 throughout'its-entire: work?

24 A. lts=you know; when:l was: out in the 24 A: My personal opinion is “yes:"

25 Pacrﬁc out in Guam and l.was deallng with people ;2‘5‘ Q. That's what I'm here - well, really’

A W R : A. WILLIAM ROBERTS JRy & ASSOC[ATES (800) 743 DEPO Pages’?g;-81
MR | SNl Nk scheduledepo com
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Pye’s3
"1 what ['wanti is. your professronal oprmon? 1 'is no.suspicion of an-archeological site, dg,ya%
2 A My professmnal opinion is‘any time.you’ 2 have to'havea person from the same compahy:
3 have-a person'whoi§ doing’--‘and this is from my ! watchmg the quy operatmg the equrpment” 4
4 experience: ' 4 A, OKay: I'm going to.have to:answer-that
5 Q. Yes. 5 in two parts Pait, the first, is thatif you
6 A. If ] someone removirig overburden on:an 8. simply strip everythlng away and you put it-in the
7 .archaeological site and, ‘they're. 7 'mlddle of space ﬂoatlng, and you have a person who
8 equnpment there will be; somebody thete watchlng 8 i j
9 'them take that off by: mllllmeters to make sure. they 9 i
] g0 where:thi 10 shoulder and watchmg them for', erythlng, the
9 'p ¢ fessnonally, the-answer tp that ae fa_r a_s lm. 11 answer is probably "no:" Butthat's not the.answer
12 "concerned is "yes 12 her The answer here IS You e talklng about
13 Q.. Now: that:assumes that'it-is a known 13 the alljanc !
14 a_rgh_aeglogrgal site: tg _the person == 14 You re; talkmg 90 miles of hlS ory up tha,; rlver
15 A Dogsn't miatter if it's'-- 15 You re.talking:a canal dlstnct across’ the fiver.
16 Q.. 1 have to finish my quéstion. 16
17 A. Oh; I'm sorry. Go:ahead.. A7 _
18 Q Your statement was an’ example based:a |18 people runnlng across! that area u I3k uperwsed as
19 known archéological S|te,;correct? 19~ faras | can teII .And.as:far as the-depositions.
.20 A. No. My statement' was based on'work on 20 seemto suggest sthey were not: bemg properly
21 -an-area'where there.was suspected to be: 21 supervises.
22 archagological sites. 22 So they, & ot Workinig ifi-4 blaick box:
23 Q. OKay. Theh now in the ordinary.course? |23 This'is not to,question of e didi't know. There
24 A Yeés: ' 24 is a:questionthat they:shouild've: known or
25 Q. Ofsewerline construction, where theére |25 should'Ve suspected, and they should ve supervrsed
. Page 64 Page B5.
1 ‘Thatis my. proféssional.opinion. - o 1 Q. Al rlght Does he haveto:stand
"2 Q. Okay The:second level up: from NAPM is. 2.V ofthe equi ment the ent|re time the
=3 Layne Inliner:. Do ‘you have.is'it. your. opmlon 3 i 3
4. Layne [nlingr should ve also had'somebody standmg 4 .A. Entire t(me probably not
5. on;these tracts of ldnd as the € vatioh was 5 Q. 80 percent of the time?
6 taking place? 6 A. [would say 70:to-80 percent, yeah:.
7 A If-you-had the first group: under:close 7 ‘@ That's:what | ieed to Kiiow,
8 8su 'erv15|on- the second group. could have been underx 8 A. T'would think so.
9 lopsersupenision, but should've been in close 9 Q: So your. opinion is. Layne Inliner should
10: contact and: questjons should've been asked., 10 have been within eyesrght of the equipment
11 Q. Okay 11 80 percent of the: time it was being operated‘?
12 A So do they have to'be specrt’cally on 12: A NG go to'70:
13 site, ,n_ot necessarily. 13 Q: 70 percent of-the:time? Thank: you
14 Q. Okay. v 14 A: Youbet.
15: A :S'hou'id they have been.on ité a lot, 15 Q.. Now, the‘next‘level up'is the City?
16 the-answer'is "yes." 16: A, Isthatthe next 1ével up?:
17 Q. How often? 17 Q. Yes. '
18 A, Again, from iy personal experisnce, not 18 A, Westin's notinvolved:at:that:point.
19 being'a hieavy construction persen or fifining Pipes; 19: Q. Contractually?: .
20 T'd have:people-there all the time. If] have a 20 A. Oh, contractually, I'iv sorry Go
21 'subcontractor commg ln. 1 don't; srmpty say; i want: 21 ahead..
22 lisee you i aweek: iam'there. 22 Q. [put: Weston out on a branch.
23 watchlng the, having & ¢iip. of coffée watching the 23 A lve got. you:.
24, guy do itand maklng sure-it's:done Tight, because | 24 MS. WOOTEN Take us out of the room.
25 I'm paying forit: They're: my. subcontractor 25, MR. KENDALL: Actually you féona
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e's aweasel out Now agaln that
y Iegal and that‘s upto the

. ;Page;BG ’ Page 87
1 ledge . R people you'v ve subcontracted to IS that people tend
2, MS.WOOTEN: Oh; thank-you. 2
3 THE WITNESS: Don't pushisthem over, but: 3 (
4 go:ahead. ' 4 jOb correctly ARd that's Ghfortunate, biit that's.
5 BY MR. KENDALL -5 my: personal experience. It's:also unfortunately
6 Q: So.the. Crty" 6 somg of my professional experience:
7 A. ‘Yés, 7 Q. Okay:
8 Q.. Isiityouropinionthatithe City: 8 A. ‘Soin'my ¢ase, the City 30to 50, the
9 should'verhad:an empioyee watching the work as:it | 9- other.group in between, and the.othet: group
110 - was. being pérforied by North. Amerrcan" 10 constantly
11 A 'Cb“ntir'fu'"__sly No:. 11 Q. ‘Okay.
12 Q. What percentage of the time? 12. A. -But they're all re pon5|ble .
13( Z\: T would be out there if I were the: 13- Understand, they do hot/losé responsibility: SImpIy
|44 city con ithrou 14. because. they movedup theline:
15 tractn 15 Q: We ||1 _now you’ 've gotten into.allegal
16 would determiine, what their— thé 7 iddle group,'tfo'w 16' Gpinion? Respo nsrblllty is legal; right?:
17 many you know; what therr expecta’tlon from their 17 A, Well, I'm rdt == ng - yes -- | mean -
[ie f ~' 18. iebme:z=first; I'm nct an; attorn'ey
19 -Q; Right: )
, 3fol 200 A Buit, but,the buck sf
21 there somewhere between 30 and 50 percent to.make |21 & I'm Goncerned, if I'h profe ‘
22, slire about them: 52 and I have subcontractors Workifg on. my snte I
23 Q. Okdy, 23: don't beg.off, because'they: screwed: up. It's onimy, |
24 A Inotherords; iy leVelof trust, when, 24 head.
25 it comes to construction;projects.or dealing with 25 Q: well, you ¢an accept whatever
. V Page 88; 7 - o Page 89
1 respon5|blllty you. want for yourself But-= “ 11 relévant: éxpetience as a:sewer contractor, do: you‘>
2 \ thlcally and professronally the- 2 A. No. ThanKgoodness: v
.3 stops with me., 1 donot know:what.the 3 @ Right: So'whatthe'standards are
4 professron of ngr g ,,mrs,would be:oh this. 4, there, you've-got no idea? :
'5 Q. nght 5, A Right
6 A But as far as Im ooncerned agam 16: Q: “That's:what I thought:.
7 A, Except ] e, the poolsi will
8 probably need fo belfilled: by other pecple &t
9 another tlme

©

trme should they have been: watchlng the equrpmentv

13 o 1"3".

14 14 fove?

15 5 A

16 fr Hil Iy worklng i the 16 same.level a5 he City; b

17 field an they ha i the j |47 ciearly from.the deposition, relymg“

18 ups. yeah they screwed up, but-l have 6 take: the 18 the: prolect

19 responS|b|I|ty foritasa professronal 19 Q: And.your épinion as:fo whether or not
20 Q. Okay: And 1 honestly could care less |20 those levels: of eyewitness watching: occurred is
21 . abotit wHat.y'all do at your office.. What I'm' 21, based on.the testimony:of-Sheu and?’

32 asking:you for is'what tie industry.standard.is? | 22 A: Pence.

23 A. This is the industry-standard for 23 Q.. Pierce? -

24- achiaeologists; not:my office. 24 "A. Pierce. Exclseme.

25 Q. Great; And you actually don't have any ,"25 Q. Okay
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1 A. lIshouldn't pick on‘Pence. He is ’ 1 Q. I'wantto Iook at the-abstract?
2. picked on‘enough: 2 A. Abstract. Gotit..
3 Q; Whit percentage of the time did Layne 3 Q. ‘Third line, middle of it has this.
4 Inlingr standiin the track watching the equipmeént? | 4 sentencé; "Thé factsdre-yetto be estabhshed "
5 A. I'd haveto go-backthrough the: 5 Just == I don't want 1o create a trap where there-
6 deposition and.see what it says:. 6 .shouldnit be one.
7 Q. Ifitdoesi'tspeak to it; then you 7 A. Sure.
18 have o idea? 8 Q. WHhat facts have not been establrshed'7
9 A. Ifits notinthe: deposmon ) cannot 9 A, Thefinal determin: §
10 speakto'it directly;. no: 10 responsible; by the.Courts, have yet to be
11 Q. Same thing North American, if it '11 -established. In ‘other words the ‘thing you just

the haln of’ command

12 doesn't say, if it's notin therg, yo don t, know'7 12 v'asked ’a_nd d
113 A. That's correct: Exceptthat:l:am ) :
14 recalllng there was ai dlscusswn of how much trme 14 "be determlned by: the Court The fact that. the

i 15 archeologlcal sites have been damaged and the:area;

16 has been whatever. is not i indispute; as far-as I'm

17 'those relatlve ponnts if’ you d Ilke o _ 17 ‘conceried.
18- . @. No, lcan read: - 118 . Q Afid that's:what | warited t5 givé:you
19 A. Good, So.canl, 49 the.opportunity-to make surel understood,
120 Q.. l'wantto kniow if there wasra soliice. 29 A nght
21 otherthan those depositions?. 21 Qﬂ So'thé next'sefiténce’is; "The
22 A. "The only:source are the,depositions: 22 comméréial value of archeological site?”
23 Q. Very:good. | wantto'look at the 23 A. Uh:huh.,
24. réport, which'is Exhibit:25 for a momient; please? |24 Q. "Thearchaeological value and the cost:
25 “A. Lét méfind it., Gotiit.. 25 for restoration and reépair of the site are assessed
PagEo2, T T  Page: 55,
1 in thistepoit." Corréct? ; 1 Q. So: really this report rs mtended to
2 A, Corréct, 2 at inf 12
3 Q. ‘All right.. Now; all of this assumes: 3 c¢ha ctenzatlon'7
4. thatithere'is-an archeologlcal srte .correct? 4. A Itis.
5 A Yes: 5. Q: Okay Have.you done work since’
6 Q. Allright,, And Wé'have - I'thifk that 6 December 18th thatwas’ ‘spel 4a|ly intended to
7: was-covered in. prevrous deposrtrons :and.-=is 7' confirm or affifim your opiniofi that this is'an -
8 there-anything’ that's not:contained in this report. ‘8: archeologicalsite?
9. Fégarding.your gonélusion that:this:is an, o A. Outside of.the.site visit and gorng ‘
10: drcheological site? _ 10: back through the. documentatlon thatwas both
49 A. That's.a.good qiiestion.. 11 provrded specifi¢ to'these sités to the ferry
12, .Q. Oris there enough here,,| should say? 12: crossings:and then using-this location based on the.
13 Ay Well Im trymg fo'remember back to” i3 historic documentation of what.should have been
14. all the .| mean We fiavg the Bther the 14 here Iookmg to other known srtes both up and down
45 depositions here, blit:I'm trying to remember. ]
16 Q. Letme be fairto you, as I've tried to ;
17 do throughout bufin your deposrtron of December |17 thls as: belng the Iocatlon of brldge; other-t; an:
18: dnd the. prewousldeposrtlon you stated that you 18 that which 1 thmk i've. already covered in:the
19 had alreddy.concluded this wasan archaeologrcal |1 previous deposrtlons the’answer is™no:"
. | 20; site, correct? 120 . Q. :OKay. Now; one of thie:-- I'justwant
{21~ A. That's corect, I have: Still Rave. 21 to.:-just to make sure | havén't [eft a window
|22 Q, ‘Whatyou had notdone at that point-was 22 open: Previously, you had indicated, | believe,
23 determme the:archeological orf commercial values or 23 that in terms of archival information?"
24: the-cost.of repair? 24. A Uh- huh
25 A. Also, correct:. 25, ‘Q. AS opposedartifact?
A \/V R A. W|LLlAM ROBERTS JR & ASSOCIATES (800) 743 DEPO Pages 90-93
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seen;| had obtain: from Mr'—Brlnkman correct

_not atifacts:

Rage o4 |

A, Sure

Q. Documents, maps, those types: of things?

A. Yep

Q: Everythmg that you had'seen, you had
obtairied from Mr.Brinkman; is that --

A, Everythlng thata

Q And agaln I'm referring to documents

A A‘Okay

Q. Havethere béeii any ‘other docuiments
that you have reviewed since then thatrelate to
archeologlcal srte?

not. trylng o be :
understand that'sor- maybe you dont have to
understand. | id Irke you to understand thatz

V@&N@mewwe

. Page 95
’brldge that was: destroyed durrng the civil war

,of the road 1heE, brldge Wwas: 6

_ an,d ha.d .anv_abutm_ent:
.attached’to that similar to the abutment you have
dowin here: Now; that was.done prior to the Civil -
War, destroyed wheh Shefinan carne through: Okay?
You-whee! thé:other diréction and you go- '
.downstream, it was.used for. determination of
“‘hrstorlc Granby, which is‘a known site; which has

een, used by not: only, § belreve ‘the Department. of'

: Transportatlon asa collaboratlon with:the:City, 6f
Cayce butit could be West Coltimbia == I'm always

_ gettmg those two mixed upE =where the. /mayor.came;

- out ari thanke them‘for'the work and: the rest:
And was:uséd by:New Sauth, a cultural resource
management firm, fortheir:activities in:that'aréa;

;‘l_8_ whrch then also more or Iess w1th|n probably a
20. it 120 s hé 8 r
21 Cong‘aree‘ll versus Fort Congaree I; Foit Congares:
22 32 1, which was:found by-a colleague of mine gt the
23 .. Uh:hil 23 lnstltute Wé didn't:know that Fort Congaree I
34 A Anditdoes. Not only dossit ma,t,.chaftq 24 .existed.
25, this lfa;ridgje! but'to thefferry crossings, but te:a - ‘25 " David's Work on this prrdge;r_a aclimen'
. o o ‘Page 96 Pge.97:
1 in the handlmg of‘the.historic,documents. "His 1 voracity of the docuiments’: T'm not askrng for
2z ability-tordo the GIS.andithe: ‘map work'put a pomt 2 that:
3, hére,/which then’ ot "ted three addltlonal ‘sites:in: 3 A.. Okay
4 that aréa, which . 4 Q. 'm askmg you ‘forthe source where
5 peer—rewewed An; fact one of them ‘the most. |6 they. were;prowded fa. you, were they all from-
6 poplar eprsode on. hlstory detectrves‘ So the: ‘6 Mr. Brinkman?
7' guestion is ¥ 7 A. The solirce of the original
4 8 8 information::-
9 9 Q. Yes.
A0 10 A W ch l have worked from from'this
11 is.it: suffcnently done .because;it’s 14 S W N Mr
1121 P ely, David tends o be 12. ‘Q. That=
13 v _ Deptord: Lingar Ay ndt: 13 A lf"have gone online fo: some of‘the
4. on ihe.ofhier. stuff and he should:be. . |14 iz 1t
15, Q: 1donitthinkyou actually heard my: 15 ¢ ’
A6 firstquéstions: ’ ‘ 46, itwas. not,because 1y was sp
A7 A, Allright. 17" “this:site:
48 Q. iwanted:to know ifyou.had } 18 Q. So i¥i understand what you're.saying;,
19 d'o"cuments offier than the: documents he provrded to |19 if hé hiad provided.you'a map of. somethmg, you may
20 you? 20" nave:on another project gone‘and looked atthat
29 A, | réviewed the dotUments that were: 21 same:map?
22 depended.from the work ofith ic 22: A. Correct.
23 identified three:additional clearly identifiable 23 Q. Biitin terms ofigoing outinto the
24, sites. 24. universe of inforimation and Iooking:for documents:
25 Q. Okay. Yoii oritiniied to defend the 25 that relate to this sité, you havén't doné‘that

A. WILLIAM ROBERTS JR & ASSOCIATES (800) 743 DEPO
scheduledepo com

Pages-94-97

Page 535 of 583



Modesta Brmkman et al: v; Johnathah M Leader, PhD

Weston & Sampson et:al. L o o o February 16 2018
o ' Pagese | L Page-9:
1 ydurself2 1 his.-- which is included in the thing; where he:
2 A, T'have;not: 2 vight back through afi double-thécked the-distances
3 Q. Okay. Thatwas::: :could have had'a 3 between sorie of matérials just to make’sire hé had
4. reéal short question and-answerthere, but thank you 4 ‘got’t’en them:correct..
5. for yoiir other.expl And in terims of 5 Q. Justa measurement?’
6 verlfymg or,authénticating those documernts’ that 6 A. Yéah:
7 you have'been provided, Tdon't even’know, whatyour 7. Q. That's ot archlval documentary
8: process “would be, ‘but. has there beena process of -8 evidence?
9- verifying or; authentlcatmg the documents:that he ' 9 A No,__ihaf’s}'GlSa
10 gave, you?, 10 Q. And-
11 A. “The:documenits;ihat he has: provxded from. Vé
12 Archives-and’ Hlstory are-available: from Archives -
13" .anid:History ‘and thigy verify them. 13 agamst
14 Q.. Okay, what | wantéd to kiow: | 14 Q. All rlght Now your: ‘work: here Isaw

45 didn't know,whetherhe-had’he:aftained-from other |15 "thatyoyu hadréférénced the Natichal. P_a\_rlg Service:

16' sotrces other than Archives:and’ Hlstory? 16 methodology"
17 A: :S@ivie of materials he'has; in these 17 A. Yeah.
18! instances, he had tended toX&rox, yi6u know; inake: |18 Q; And you foilowed:that, correct?*
-19: available with the book cover or whatever. {19 AL Idig: :
20; Q- Okay. - _ 20 Q. And you reféreficéd that inlyour
|21 A, .Soyesh 21 previous deposition, as well?,
122 Q. Okay: Nowwhénwe gét -- biit nothing' 22, A: Yep:
23 newthas been added to.that data set’sinée December? | 23 Q; s thigte any work in termsiof’
24 A:.. He.did send me an additional statement |24 establishifig.commeércial value; archeological value,
25 of going'k back through'and: ‘double-checking some.of: i Zéf or cost of. repalr thatils ngoing?
‘ Page 100 ) o ; ! v ’ Page101 ‘-
1 A No: 1 property, correct? '
2 Q. Are'we doiiéas of this report? 2 A, Yeah ihats coffect, |
3 A We are:done:as of thisireport. . 3 Q. Andthat wouid ave beentrue for.its
4 ‘Q. ‘So when get to:trial in'June, this:is: :§ com f_erclal value pre sewer work or’ post-sewer work?
5 whati'm going fo'hear’ about correct? 5. hat i } '
6 A, COrréc , 6 Q Yeah what the Statute might entitlé:
e ‘Q. This docum ,nt? 7. them-to'wouid.be.Delta, correct‘?
8 A, Yeah. 8 A. Correct:
9 Q. Okay: And you appremate,,because Q. And-archagological valug is not:
10 y¢ an. acad' mlc and: scholarly, you've cited

X everythmg that|| think that | need to understand
12 in terms:of thez-for example, the rate-hours’ 2
- letme ask: you about the column where it {13!

43 and

14: says’rate hours: Wh re d|d you get rate hours 4

15: from? 15 sewer llne work?

16 A Bureau.of Labor ‘Statistics.. Thatisa 8. A: Noj that's not' my opinion. My; onlmon

17‘ prevaous deposmon 17 isthat'to do the: archeolog|cal research, to:

18, ‘Q, And the number of hours; quantlty of |18 déteriiing précisely what has.béén done -and to:put:
19 Hours, where-did you get that? 19 the rest of tfiat info perspective’is what's thes:
20: A. Thatwas bdsed on my own experience of |20 That's what itwould have:cost.to do:the-fesearchei:
21 what it-would take to.dothe job. 21 ‘atthis point: _ )

22, ‘Q: Okay: Same thmg under restoratlon‘? 22 Q. OKay: How is that different from what
23 A. Correct: ‘ 23 it'would've costin 20147

24 Q. Now, if | récall; let's sé; you were: |24 A. In.2014, théréwolild havé been:

25 ‘not able fo assess.a commerCIaI valugfor the |25 -potentlally been more: laboratory work;that would
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" do; the work there

Q_ And this-is a lack of understandmg on

| Hiypart’ So what wé're »-if | understood:what. you:
just'said;it's’less expensive now than it would

' have been before?
93, . A Yes.
23 Q.. And that is - buf. you can st|ll do

ind getvaluable; lnformatron‘7
. lbelieve thére is-corisiderably'more-

Page 102 |

1 have been-available.. There would have;been:

2 a" ditional costs-for.— gosh; | mean, part of-the

3 problémis thatif the materlals aréindeed,

4 displaced, they.-re still impoitant. They re still

5 aresearch.based, but they have now’been damaged in | -
6. the:sense:of the information that you would have:

7 oA siti: S¢ While,you.would have the ability

8 1o have ddditiondlteséarth based on'the actual

g location of thematerials-found. as. they were:in

10 place because of the work of the heavy equrpment

fup wnth since thlngs have been dlsplaced I took:

JPage 103

joné there, yeah.
Q. And the fact =~'because there :: youi
can t quantrfy the value of the archaeology, SO to

‘I m: quantrfyrng thesresearch?
Q: Right. And.-- okay: And i.think you
have sort ‘glven thd t‘-def‘nltlon here rlght at

it. specrf‘cally refers to the costs of retrrevmg
archeologlcal |nformat|on from the site:that would:
- have been obtamable prlor to the damage to the.
}srte?
A. That's correct.

Q l thlnk that's sort-ofa statutonly

Q Okay

A. [nmy case,withthe number:thati| came;

‘Statrstlcs and my, you know, professional ¢ oplnlon '
On the:unit-.costs?
Y_eah.. 5

THe unit €ost§ &ré-BLS:

‘The rates? ;

Yeah; .yeah, the:rates, nght
Andthen the: quantlty is: your:
experlence and opmlon"

bﬁmd$@n4n
pi >0 ii.> 155‘ ??. ‘p

..

of yourvwo ?

3 thlnk<rtw i S
] meney. involved. It was. 5|mply you know Icame up

"Page'105 |

you have no wrltten agreement thh
/hat you wolld do for thém or the scope

' A There was:a, verbal agreement that'|

10 A. Yeéah uh-huh, ‘ wrth what T came: up wrth Erther they Ilked lt or

A4 Q. Okay. So no outside: soufces:siich a8 a ; :

1; Tocal contractor local stone ‘mason, none; ofthat? 12

13 | considared €on : 43} version, whatever It was fine by me.

14 {GFthat. On the-other Ha fid; |f thiis? goes ot for ‘14, Q And as: far'as you are; concerned are

15 :an RFP; lwant«lt to bé.cléan. Ti u get'¢

20 Q. Yes:

21 A. 5o the:numbersiare notto.my. benefit.-as 21. have Ut 30;

22 sugh: 22 for them to do that So let’s go off the: record

23 Q. OKay. When we talked in Décerfibér, you |23 for just:a moment.

24. ‘were not bemg com pensated by the plal_ntlffs_ is: |24 (A.lunch;recess was ‘taken:):

25 that. stlll correct'? ,25 EXAMINATION
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. ) 'bage‘toef . Page 107
1, BY MS WOOTEN: : 1 Q. lwantto sbé’nd a.Gouple of iminutes
2. Q: Dr: Leader, _my.name is. Amy Wooten We | 2 taIkmg abouf the materials that’ 'you recen’ied after-
3 have met before? 3 that December deposition'and today?
4 A. We have: 4 A, OKay.
5. @, The good news‘is. | cut down.;some of the 5 Q. |undeérstand th’“a’t"you received.a.
6 ‘stuff I need to askyou, we'll clip rightalong 6 transcrlpt from Gene:Pierce and oné from Michae! |
7 hére. 7. Sheu, and you mentioned | believe it was the,
8 A Okay. | 8 Tidewater docurmients; that we talked about'earlier
9 Q. Dr. Leader, _you-were: deposed the tail 9 today?
10, énd of 2017;is that’ correct, in: fhis.case? ' 10: :A.. Uh:huh.
AT A, f’D“eggm"b_er yes. 11 Q. Were there any otfier documents that'you
A2 Q. Yes. Antiari lcoirectin undsistanding: |12 feteived from | counsel
13 that you stand by the'testimony that you-gave lifidér. '13
14 oath at'th'at‘dep‘o'svition"'v?- : - 14
‘45 A, :SUre. , 15 atﬂdavnt T recelved the Sheu I recelved the
16 - Q. Is‘thére:anything: about the transcript "1_‘6. pierce, I have. the Ietters whlch I already
17 -or your testlmony that you believe you need to A7 referenced, bu
‘18 ‘change? 18 -came through :
19 A: -Actually; | hav nt-—I mean;: Igota 19 The fide water matenals from counsel Iam ot
20 .cooy.,‘but-l'.heye,n't read:it. -So as far &s.l know 20 'thlnklng of anythlng ‘otherthan- that m not:
{21 what | said-was accurate, |.have no idea if the 21 .gufe,
122 transcnpt s, 22 Q. Okay:
23 Q: In.giving your testimony; you gave 23 A. lthink.so.
24 truthful testimoriy at'that deposition, correct? 24 Q .Are you-aware that Mr. Abbata, you '
25 A Yes. 25 referenced hlm a minute ago he has an aft“davnt
. Page 108.| h Page 108;
1 that; you revnewed in this case: Arée.youaware: 1 aboutthe permlttmg | have a-recollection
2 Mr .Abbata’has been deposed sinte your deposition | 2 talking al eve; if Lremember correctly,
3. inDecember in the.case? 3 his.statemen contact with: ‘the: Iand owners: |
4 A. | donothave adeposition. |just 4 know there are a féw Gther things in.there. But
5 have the:affidavit, 5 agam T haven'treviewed:it.-recently.. | would
6 Q. You. never read’MF; Abbata sfirst B havel to review’ it to be- absolutely clear.
:I't 'deposrtlon is that:correct? 7 Q. And to the extént that: you wanted fo.
B A: No. ‘8 rely-on the. 3, a5 thé basis for -
9 Q.. Sothe only thing:that:you have from 9: your-own, wouldn t you feel |t nece ssaryt to'review
40; Mr. Abbata is the affidavit? 10 h|s actual full: testimony of fhose, toplcs'>
1 A. Correct. 11 A | geitainly wouldnt:mind reading his
112 Q: To "’our-recollectlon does that 12 deposition. :
13- "affidavit disciiss anything other than permlttmg 13 Q. Justto: cIarlfy, you havétigt:done:that
|14, relative-to:this casé? 14 to date"
15 A. Twould haveito pull; and look:at it; 15 A: | have not seena deposit'ibn,-jj‘us't’:the:
16 &gain; 16 affidavit.
17 Q: OKay: 17 Q. You haveinot bzen provided his-
118 A, |thifk he also goeg'into the question 18 deposntnons either one?'
19 of how: people-wolld act diie 5, things‘of 19: A; Thave not.
20 that nature; but T would haveto look at it again. 20 Q: OkKay:. S6 anything that he:says in
21 Q. Slttmg here.today;, you don't have:an 21 those; you have.no factual or other basis:sitting |
22 indépendent: recoIIectnon of the affldavut beyond 22 here today to.eithér agrée or.disagree as you don't ‘
23 ‘the permittiig? 23 know what the:content is, correct?
24 ‘A ihave arecollection. of -iAg, that's 24 A Correct ’
25 nottrue; 1 have:a recoIIectlon of hlm talklng 25 Q.. Tell r‘ﬁé about the' contract between
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scheduledepo com

* Pages106-109

Page 538 of 583



Modeésta Brinkmarn, etal. v.
Weston & Sampson etal.

Johnathan M Leader, PhD
February 16,2018

10
2
3
A
5
6.
7
8.

Page110

Weston & Samson:andithe city in'this case?

A | have not seen the contract:

Q:; Okay. Haveyou been provided the
.contract and hot'read it 6r Have you never réceived
it?

A. | have'notbeen provided:the.contract:

‘Q. Téll'me apott the 'dums that the
engmeer Weston &; Samson ha_‘_v Snt t6 the city in.

= JENT 'mi 3R N RN

contracts TElative to this project?

the: deposmons tothose cases.

Page111

A. | can.only.reféfénce the discussions in

Q; 'I understand ‘But: you: don't have. any,

basisfroi actual review of those documents.

You're relylng on what.Someone-else has said?
A. No;im: relylng on the deposition of

Sheu and Pierce as to what they were responsnble

9 -this case or.in_connection with this case? 9 for, What'they kngw.and what they. did.-
10 A. Onlyinterms of the:deposition and the- 10 Q, Pethaps my quéstion was riot clear.
11 ‘references in thedeposition, 11 Relying on whatsomeone else said Mr. Plerce and:
12 Q. OKay, Soyou havenot dctiially seén 12 Mr..Sheu, correct?
113 the-memorandums themselNigs?: 13 A. Okay 1 mlsunderstood ‘What you'were
14. A lhavenot 14 saying. | thoughtyou wereitalking about third
15 "the ame be true for any. memos: 15 person. As far.as:I'm con¢éried:Sheu and Rierce
16 5 AMsal ity? 6 weredirectly involved:.and Iim relying-on.what they.
17 A The only lnformatlon | have from those 17 saids ' - )
18- groups is the deposmons 18 Q;. All'right. Let's switch ovér to:your
19 ( y on t actually have any pro;ect 19 report bneﬂy if'we i may | believe: that has bgén;
20 “file do :20 ‘marked:as Exhibit:257'
124 21 A 25 Okay.
22 ‘22 ‘ Q Okay -And before | get there Iet me
123 23 justmake siiré I'm €lear-of the' record too;: Are
24: ; 24 you: familiar with:a. gentlemen by the name. of‘Andréw
25 obllgatlons, n had;gnd_er its | 25 Tolieson?: . : |
o L S Page 12| . Page 113 |
1 A. Tollgson, that name sounds-familiar- B 1 can't:go to:one without: gomg across other:
2 I'm:not placing it: 2 Q.. Sure.
3 Q: Okay So fair to say lf he has glven -3; A, Right.
| 4 testim ) 4 Q. Was that the Holdg property oF which
5 notréceived githgi . 5 property was that?' '
6 A. Tothebestofr my knowledge, | have 6 ‘A.. Well, assuming that:itis indeed the:
7 not: 7. one. that was adjacent to Coleman and not Coleman
8 Q. AII rlght Let's_go then to Exhrblt 25 8 itself, I'rstill not'clear about that, that'it:
9 :and | want to tal yu brie 9. would:have been prevnous Holder property
10 :abstract fl10 Q. Okay.
41 11 A. Atleastfor the purposetof today we' II
12 12 call it the’Holder property. It is'the
13 13 between the Biinkman property , d'the Coleman
A4 14 property: Itidsi the one, the fot, that's currently
15 p 15 gmpty in t
16 18,
A7 e abstra L F
18 .addressesreferenced.ifi. 18 where, if anywhere, have you establlshed'there to
19 154 Castle'Road, correct” 19 - be anold roadbed?
20 A, Correct: 20, A, The old foadbed appears in-both-the: G|S
21 Q:: Were there any: other sites in: 21. -and: documents It comes off the side’ up to T gomg
22 conhéction with thépl iff" _“propertles inthis |22 north., It more orless follows the curiént right’
23 case that you adtually investigated-that you d;_c_j 23 :of way-and makes a doglet (ph ) off.to the left and.
24 not includesin the report" h ‘24 goes-acioss to the. main road. It seems to me to.be
25 A The one in between whlch ‘Was s you 25 reuse. Itis référenced as a means to getto the

A

"

W
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1 ferii@s and to the other argas; But other than that: 1 ashelfif youdidn't need to build a shelf, so ‘
2' I-have:done no:résearch on.it. ' ‘2 yéah, siire,
3 Q.. And none ofthe numbers’ contamed in |3 Q. Have you done- anythlng t6 analyze what
4. this'report arerelative to the old roadbed; is: 4. part of the old roadbed, if any, is within the
5 'that corréct? 5 city's easement?
6 A, The old foadbéd paft of Brinkman 6 A. No; | haver't'gone to that'extent.:
7 'property sure. ‘ 7 'Q. fF'r,o_fn-you_r?visual'view, have you been,
8 Q Is it part of the:Coleman property? 8 able'to determine if part of itis infact inside
9 A, lta tuall"~does ‘appear to.go across'to 9. of the easement" :
10 ‘the Ccoleman property. |:do ot know if itigoes 10 A, |8uspect that part of it is indeed:in

11 beyond that,J- did not look beyond: that. ' 11 ‘rSa_rt._o_f the éasenient, correct: :
12 Q. So to the extent |t covers any of the 12: Q. ‘Butyou-wouldn't-be able'to tell us
13 otherp 13. which parts are or which parts are'not?:

14 not somethlng you have determm‘ed? 14 A. Not: drrectly, nox That would be

15 A Any other areas |.haven't lookéd-at. | 15: addrtlonal analysis..

16 ., Okay. You mentioned'that it was, 16: Q. On the:section that covers thé

A7 qd reuse. Can you, explam what you'y were 17 introduction of the: report, the: paragraph that.
18 .referring t6? 18. begins; the plaintiffs: requested?

19 A. Well, yeah. Yoll:can See for frontage 19 A. Yes.

20 road; frontage roads tend to be useful and they get|20 - Q. DoYouseé that paragraph?

21 ‘ ' 21 A: ldo:

22 s, 1 |22 Q. Haveyou had:a chance-to review that.

. mean,if yeu have a. natural =Halo} 23. paragraph toddy?
24 natural;.but what-would-appearto be anatural 24. A. 'L am.doing:it now, bt yes.
25 -shelf, then-one would use rt Why would you bund 25. Q. .Allright.

C Page11s Page117 B
T A.. Okay 1 the'damage and. translate that to value: We'll call’
2 Q. Does that paragraph accurately reflect 2 itto.
3 the.§cope of:s servrces for which you were.engaged on: 3 A. Tm: not sure:} would phrase it'that:
4 thrs case? 4 way, but 'l accept it
B A. Yes: 5 Q.. Were you:asked to do anything other
‘6 Q: Anythmg above that wouid be: somethlng 6 thanto assess.the damage of the historical sites,
"7 extrayouhave taken on yourself? 7 and: a551gn some value to that: damage?
.8 A. I'm not sure’what the question is: & A In that response i wouid say’ that.was
9 Q. ‘Well, the paragraph says thatyou Were- 9 ‘correct,
10 requested to:assess. the: damage:to the. archeologrcal 10 Q: That you wére not asked to do: anythmg
11 srtes and determine value; correct? _ 11 otherithan those two things?
12 A. Actually it says puisuant to his 12, A No.
13 Iegally'd fing:flnctions to assess.and then'it goes: 13 Q. Alltight: So to the- extent that he
14 into, questlon of- damage. So it's not snmply the. 14 has given opinions rélative to the,_stapdard Qf,‘
15 damage archeologlcal or commercial; it's:also 115 vcaref:?'_- v
16 pursiiantto other fungtions which:include those |16 A. Uh-huh..
47 things, but,yes, that ig;correct. _ 17 @; Orany:of those things; those arelin
A8 Q. .Sure. I'm not asking you.what the. 18 factextra thingsyou have opined.on here today?
19 basis foryour dbi’ngft'h'i‘sfi‘s.‘ N ‘ 19 A. No.. They-are part.and parcel
‘20 A; Okay: 20 determination-of the set up for doing the
21 Q. ‘Whiat I'm'trying to getatis the' way 31 archaeologicai site:value and:restoration and.the
32 ‘this'was phrased Would siiggestthatjou were . - |22 rést. Ihvother words; they-are part and parcel of
23 requested to do:a couple of:things, right? ‘23 the'analysis;that’efded. up Being those opinions:
24 A. That's correct: R 24 Q.. All right. Expound on'that for e,
25 Q: Agctually; réally one: thmg To'assess 25 ‘What: relatrve to someone's standard of care has to
A W R A WiLLIAM ROBERTS, JR & ASSOCIATES (800) 743 DEPO ;EagQSs1_14f—111 '
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Page 119

paragraphs?

1 -do'with the figurés that you ¢empiite in determining | 1 depositions; so based _on;thleid:e'posj‘ti*On's‘the‘
-2 what the actual.numbers-are? 2 statefients, that thére were probably: sufficiént
-3 A I'm sorry.. You have rephrase that 3 ‘cause for case to.be brought not by me, but by the:
‘4. again, I can' hear you very well I'm sorfy: 4 plarntrff toa magtstrate and asked fora cnmlnal
5 Qi :Sure: What I'iii trying: to flgure out.us 5 statement of prosecutlon Obvrously, they chose:
6 what part of standard of care: analysmractually 6 not to;do that. That is their chaide, and but that
*7* went into the.numbers that you. computed in this 7 is'the whole point of:the law is:they make:that
.8 report? 8 decrsmn | donot: But since you have: asked me
9: A, Well,; the guéstion of standard of care 9 what 1 would have done had | beenasked; | would
10, went fo'thé questioh of Whethér or fiot there hould 10 .Have:suggested to thém that.théy goto'a, magrstrate
11 probably have been ia cnmrnal proceedrng Versus a; 1. -and ask for* prosecutlon
12 12 Q. Based on what facts?
13 0 i 13 A Based on agaln on: the mformatlon from
14= r vhat-actually'was damaged 14. 0
15 probably not: very much and the.value. probably. fot 15 ] t the
16 very much and the restoratron rs the restoratton 16 damage fo: the area, the failure’ to be rnvolved with
1Z people it'strikes'meif you were talklng about
18\ e 10r table 1 18 willful:and the rest and everythi
19 separate statement oes not ‘in:any- way remover:the; 19 I'mnot af. attorney, I'miof-a pﬂ,_ ecl tor l m not
20: productron of an: opmlon : 20 -ajudge. Butil would.have suggested you fiegd to,g6
21 121 -’take a Iook at this: and seeif: anybody else would
22 ¢ r 22 ' ot
23 defendants named in thrs case should be crlmmally 23 1 AN !
24 prosecuted under the act? 24: Q Do you draw a dlstmctlon |n:your Tind:
25 A .I am unde_r the,o:plnron‘hav'ing read the: 25 . between fallmg to Iook at somethrng and, enterlng
. S Page 120 . F‘age 121
1. property for the: purpose. of’ destroymg somethrng? 1 A Startmg with.théré are:two-aréas:té be-
2 A; Ifyou're enterrng'the property of 2 subJected?
3 another and,_you do ot have an edsement, you're -3 Q Correct?
4 engaged in trespass: Ifyou're; gorng in thére and 4 A. Okay.
§ you're:damaging- archaeologrcal sites, you're 5 Q. Andthers is square:footage.in both.of
6 falling underneath that law: whether it's criminal 6 those»paragraphs. ‘
7 oF civil, Ifyou'ré asking me:whether or not & 7 A mesorry?
8 personwho just:choosesto coie in.underieath.an |8 Q. There are:square;foofage figures
9 easement has the: rlght fo enter their easement: "9 reférénced in both of those paragraphs?”
10 The‘answer .of course they have aright fo: enter 10° A. Yes.
11 et 11 Q. Howdidyou calculate those?
|12 Q Okay 12 A: Itwasa comblnatron of effects. :Some:
43 BY MiS.WOOTEN: 13; of humbeis] did myself. ‘Some-of the fiumbers;:
14 Q. .On the.section:of the report; bear: with 14: because they were down slope And I'i onrblood
5 rie; it doesn't have:page numbers. 15! thinners, -which 1 asked'David to.do,.and’then |
16 A Yean. 16 Wef back-and double checked'the: numberwiich.he-
47 Q. Archeological valiie-Section ofithe 17" gave e which. are included in thething fror today:
18 ‘tepori? T 18! Using the GIS 8810 iiake Stite thiat they: wers
19" A Waitforit: | have seen‘commercial - 19 within appropriate:= that it was not: belngpadded
20 Valie thiatis page 24: -Yeah archéological vale; 20 Q@ Uh-huh
21,35, yes. 21 A Basedon that;locks:good fo me and:
22 Q. Lef's, go to the:section on.the next 22" that's: why.l wént with thése numbers, basgd on my’
23 page tinder that heading where you're talking, about |23 work at the end, yes.
24 the Brinkman and Coleman properties in those'two |24 Q.. Did you observe Mr. Brinkman make those
.25 25 measurements?

A

W R
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A. I'msorry?
Q: Didyou observe Mr. Brinkman take those
measures"

A:. N, he did not
Q ‘You were:not'overseging that?
. Twasnot. -overseeing that: I'was:

double checkmg that

Q: Howdid.yoii take/the measurements that
9 you actually did?-
100 A | actually:posrtloned Brinkman in-one-
11 a@rea; pulled itthrough fothe other-area: In some.
12 casés | attached it'to the stakées,to ull rt 4cross
13" the stakes. In other ~aréas |:attached it -td

100~ c» TN w N -

Page122

1 ‘property, did Mr. Brinkian -

3 Coleman property

that you have |dent|f|ed in connectlon with this

‘PEQ__e 123

A. Mr. Bfinkman. did not-assist rig on'the!

Who-assisted you on thatone?

. Me"-.

'You did that completely by-yourself?
That's correct.

_in terms: of the actual’ brrdge abutments

Pf ' ;‘P ?? P

A, Uh-huh. |
Q. "l'?akihg‘:lh‘t'otaccpunf-the.,Brj"nkyman and -
Coleman properties:and the:differences between

14, vegetatlon and pulled it across. 14 those two, which-of the two 'prq'p'e'l"ti:e§ has'imore -
{15 Q. Whatjs"it*? 15 material refated:to the bridgé abutiments, if
16: .. Atapémea : 16 either?
17 Q. Al rlght When drd that aecur? 17 A, At tiie- moment I would say. that they re:
18.  A. Thatwas onthe.whateverithat first-day 18 itively
19 was; the 5th? Yeahi: ) 19 -additional matérials,
20 ‘Q; 'Of January? 20 -prehlstonc and hlstonc beyond the brldge
24 A.. Ofiesh. » 21 Q.. ‘We have’ already -established that you
23 Q. Okay Just maklng sure | have got the 22 ‘were notasked to -- ‘well, maybe I'shouldn't.
23 rlght month 23 dssuime. Haveyou been askéd to perform an:analysis
24 A Ther 8th was:the other S0 5th yeah 24, regardmg slope stability ifi the case?
25 Q Okay: Did you do: ofi the Coléman 25 A. No, no, I'have not:
. S . 7 Page 124, o o Page125
1 Q. Haveé'you donethat? . 1 here in:South Cardlina,
2 A. Something = no, | have not '_'dg‘ne 2. Q Okay .So to the extent:that the
-3 anythlng sabout stabrlltyx 3 [ -were:to recover the. 25'some odd thousand
4 Q Okay And, .you would agree’ you ‘recnot: | 4 dollar s that you have.assigned to’ thrs partlcular
-5 qualifi ed to do'that, correct” 5 ,category of report'7
6 A Nodesife. YouTs absolutelycorrect: 6 A Uhhuh:
4 Q. Okay. "T'here is a:note at'the bottom of 7 Q:j-. They re’ not requrred to actually use: |t
8 the'same page we’' 're on just above the table'one. | 8 forréstor
9 marking theré: Do'you see-that’ paragraph that 9 they’ want’?
10 §tarts; it's:alsg important? 10 A. Themoney,is:theirs.. They are pnvate
A1 A. 'Yes. {1 ‘owners of the'land: | would:encourage them:to-do
‘ 12 Q Okay What is’ the basrs or- what isithe- 12 that, but the ﬁnal decision:i |s wnth the land owner’
13 r&ason for 13
14 A, Théredson for that is that t ha 14  Q Uh: huh Okay. On the hext page of the.
15 the payment for the archeologlcal researc do'e‘s' not | 15 report under the cost of repairand restoration
“16 necessarily,require:the person'to actually engage |16 $&ction?
17 in the arch‘eologlcal resgarch. 17 A. "Uh=huh;
18 L 18 Q. -There is a refereénce in the paragfaph
19 A And that is based on the original 4§ that starts in-this instance?
20 author of'the documentation ofithe; Jnderstéhdlh"’g - 120 A “Yep.
21 of the Natronal Park Servrce Act Whrch l had a. 21 Q To the erosnon of the jandscape and.
22. € i n witha ‘22 then.it: goes onto reference there appedring to be
‘23 Also, bas ed on the SAA staténient: and followed 23 slgnrf icant; stabillty issues. Do yousee:that?,
'24. through with-conveérsations with the house.of 24 A. Yes; yes.
§2._5__ representattves |nle|dual who offered the bill =<2_5 Q. we have already clarified you're not

wIR|
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Page 28| X Pags127
1 offermg any expert oplnlons regardlng stablllty, 1. theresearch. )
2 actual stability of the siope, correct? - 2 Q.. Uhshuh.,
3 A lam hot 6ffefing:an engineering’ 3 A, “Then atthe point; because it'is now
4 statement of-stability. VWhat I'm offéring heréwas. | 4 beyondsimply the statement of the individual,.
5 the perspective of I'm not standing on that slope.l |5 there wollld be & professional réport comprled
6. don'twant to go-over my head 6 edifed, et cetera.
7 Q. Allright. And With respect to the 17 Q. Forwhatpurpose?
| 8 cost.ofrestoration. repair, there:are, let's See. 8 A, Forthe documentatron of the site.
9 There'i |s a:section. Actually, it's in the table 9 What. you have Here'is a; Iegal proce_, ing against
10: before.. H' d.ona second— In the. table on the 10 -the, damage to a site, and one: “would' expect if work
11 sgction related to:the. archeologrcal value of 11 -were belng done'then a: report could be’ produced
12 damage? 12 Q Okay Yo u me t"’ ned fo Mr: Kendall
13 A. I'm sorry: I'm trying fo find out. 13 when he was ask : stions.
14 where wesare here., 14, Nir. Sheu that: that was historical site: on,th_e
15 Q. We're a’page before the. 15° Plaintiffs"properties; is:that.correct?
16: -archéological -- 16 A No | got a phone"call from the C|ty
i7 A @kay 17 .
18 Q - 18: . ]
19 A, Y : 19: may have been Mr Sheu ut | cannot state that as
.20 Q. You have d:sectian in here in‘this. 20 ac te. Who sard you know what are;you
121 table for report preparation? 21 familiar with tr f
|22 22, historic; bndge abutment o thi N sard
23 . W ; 23 well .yeah that would be: and I explalned I sard
24 A “The, |f'you re hmng somebody to’ do 24+ ‘ '
25 -thls as an RFP, request,for proposarto actually'do | 25! sald itig Brinkr‘n‘an is dorng good work on
; - ‘Page 128 o  Page129
1 his type of: thmg, it's-on personal' ro“"erty it's 1 19903 the city. hasn't been. takmg me up:on:it:mind
2 an rmportant site, you should bé:.aware of it. He 2 you, but | have been doing.t that ever:since the
3 sald great Fwill be in-confact with you: Now 3 Aristole Hill (ph'j:) sittiation an
4 I'm paraphrasmg that 1did not take an aud|o 4 they re.not required.to, thefé is ho gun @ their.
5 clip ofit. 5 ‘head, butif's anoffer:and;in the'situation of the:
6 Q. ‘Uh:huh. 6. lattery ait'actually’ nobody*has asked' this; butthe
7 A. But basrcally Twas leff.with the 7. reality'is anybody could ask me to, do thls It
8 rmpressmn_ that he: would’ ,be gettlng right-back to 8 didn't have:to be-thé plaintiff.,
9 me. | didn't worry about it, | figured he would 9 If:somebody screwed.up and they-wanted
10 get nght back:to me.. Nobody Bver got back to'itie. 10 ,to kn‘ow what the potentlal damages were; they
'11; ' Q Do 'you Know if that was before oféafter 11 ¢ ced e
112 the work was’ done” 112 | would have done rt; It's the type of thmg |
13 A, Thé |18 wouldhave done before that Jaw was in,placé.. The
14 suspect tha ifter < yeterm |14 law says:may; it doesn't say have fo:orexcluded..
45 balloon went up, but i suspect it was aftér a. 15 the y.would»have :
"16 complarnt was filed:: 16 7 AVE |
47 Q Okay 47 of thelr experts in: th me
18. In oth&rwords, I'thinkit was,somebody |18 couild have.a.conversation. That's how'I’ prefer
19. checkrng to double.s&é is this real or s |19 ‘these things: That's why inthe law itself, |
;20 callln ‘me beforehand. Because agarn if-yod call 20 - prefer to have it thirough the couits: | try't to
21 me befo ’hand and ‘you' Te:from the cnty, the 29 take the:antagonisms:out, thé aggression and S|mply
22, Statefrient isserid us,sofme taterial; we will be 22 say; look, .what-are the facts, what €4n we do,
23 happy to.double:cheek it for you.against our site |23 where are we, what does:it look'like, and get-to
24 files. We will be’ happy to provrde you withi 24 ‘the. énd; So that's where that'is: Probably more:
25 1nformat|on | have been offenng that since the 25 mformatlon than you asKed, you asked ‘and 11 gured
A W R A. WILLIAM ROBERTS, JR & ASSOCIATES (800) 743- DEPO Pa_ges 126—,1 29
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.Page 130’ Page 131
1 youshould hear it at Ieast once. Thereiyou go.. 1 Q. Okay: And can you tell,me the hames:of:
2 ‘So:continué: 2 any of the other engineers‘that worked on-this case
3 Q. ‘We have alfeady established thatyou 3 other than Mr. Pierce? ‘
4 didn't receive: -any. of project files? 4 JA: Outside of Mr: Plerce_ no, these are
5 A. Nope. ’ -5 the-depositions I have in hand.
6 Q: On thls'famlllar matter 1 just-want [ Q Okay
7 'to.make you, and 1 have the same defnltlon of 7 A. Gther people were mentloned l.believe
8 what thatwould’ mclude We!'Ve coveréd that you |8 in:ingide of that, but ] don't remember.them.
* 9 .didn't have my- ciient's contract with the. cxty Is: |9 Q. Those are-all the questlons || have:
10 |t‘fa|r to say you‘also: did not have Layne 10 Thank you.
41 [nlinéir's ¢ontract'with the: crty" 111 A. Sure:
42 A. |'havé recéived o cohtiacts from any 12 EXAMINATION
13 of the-groups involved: 13 BY'MR.STEWART:
14 Q: Okay: That being.okay:--well, strike. 14 Q. Dr:Leade, fity name is-Heath Stewart we
15 ‘that Anyyouhavemat spoken with any of the. |15 met’before. )
16 defendants:in the ¢ase; is'that'fair? 16 A, Of
17 A. I'm: sorry" : 47 Q. |fepfes
18 ,', ; velnot ‘spoken with any’. of the 18 ‘Managemeérit:
19 'defendan,s,eln the case, correct? 19 A Okay.
20 A. Outside of:yol:folks as the attorneys, 20 Q: | havea:-1don't wantto say-a
21 “to'the best of my knowledge the:answer is Hio: 21 couple because'that is-always alie; a few’
22 Q. Okay: And sitting here today, can you 22 ,qUestion's"for you?
23 tell'me thé-name of the' pro;ect engineer for this® [23 A. Fair enough
24 case? . 24 Q. Aliright. Lookmg at your report,
25 A. I'm:hinking it's Sheu. 25 “just o'l understand how these: tables these
o S Page132| _ "7 Pageidd
1 damages tables are Setout? ' 1 thlngs out:
2 A: Sure. 2 Q I don twant you'to do any more.work,
3 Q Is it fair for me to:assume that each ‘3. butthdtis ataskthat¢ould bé done"
4 bold heac ng is. ‘an overall scope of work then'it's | 4. A. ltis.atask that coiild be done sufe.
| 5 /5 Q And ifyou turn to:the restoration and
6 i S, 1 ‘6. repalr cost table the overall’ number.is. $31 701.927
. 7 to put |t dh-huh. 7 ~ A, Gorfect.
8 Q. All fight. And-then if you look at the 8 Q. Again, that'is a grossinumbér that’
9 firstitable thatis the. archeological vaiug 6f -9 includes:all of the affected properties?
10 -damages?’ . 10.  A. That's correct..
14 A, Yes: RER Q. Okay. All right if you turn o the --.
12 Q. The total glven is $25 224 067 12. thé Section before thetactual restoratlon and
43 A. Cédrrect. 43 repair cost table under.the h_ead;ng cost?
14 Q. Is.thata gross numiber? I other 14 A. Okay. ‘
15, words; does that account for all archéological | 15. Q. Of reparation and repair?
16 damages to- all of these plamtrff‘s propertles? 16¢ A, Gotit.
A7 he answer to” that would be yes:. 17 Q.. The last paragrdph is a bold.sentence
18 ‘ ¢ way for you 18 that says the:sum of $15;000per property-being
19 parse out from that overall $25,000 number an 19 consndered sufficient to'cover: this work.
20 ?amount attnbutable foeach: property‘7 ' 20. A. "YeSs:
21 Al havent done that. But if you wanted 21 Q. Thisiwork being: stablllzmg of the:
22 mé to, I'probably could, but again, I'have-been: {22 -archeologicalportions. ofithe property:
23 -asked by prevnous cotinsel.whetfier or not this‘is 23 A That'sicorrect. Stablllzmg immediate:
|24 done-and I'm done and.| said-that | was: This 24 archéological landscape:replacement stones to
25 would now be- openmg up for me to try to -parse: 25, orlgmal positions; yes:

Wl
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1 Q: Okay. And;lf‘we fiip over'to. the
2. table; the last itéfmn?
3 A. Which:table? I'm: sorry
4. Q. Forthe restoration and répaircoésts., -
S A, OKay: ,
6, Q. Thelastitem feferences that:
7 stabilizatiofi? '
8§ A. Yes.
9, Q. And there is a cost of:$15,000 and it's
10° multiplied times tv

11 A I that regard itiis multiplied by two

12. because:that's. what:|figure it i$: gomg to'take to. |1

BY'MR. HEMLERP:

_w:th the C|ty and my sat you have probahly met Jean

; thls case:

Q. But those are all that | have: Thank -
you. :
A: Sure.

EXAMINATION

before. My name ls Mlke Hemlepp, I'm

A. .Uh ﬁuh.‘: . :
Q. Sheis in Texas with her daughter so

19 you have a term.of office?
200 A Nox:
21 Q. And what body of Taw governs your

22 - employment as-thie-state’ archaeologlst'?
23 A. I'm not sure I'm following the

24 questlon

25; Q. Okay Let me change the subject

18 Q Okay As the state;arc-haeologlst do |

13 do'forgach onerindividually: 13 shewas unable to come:to the deposition.
14 . Q: Each one what'? 14 A: 18 that & good thing?
15, A. Each property. 15 Q. Itis:a goodthing.a cheerleading
118 Q. Which two propeities 4ré in¢ludéd in | 16 .competition?
17 that figure? 17 A. Okay; Good forher.
18 A. That would be Coleman and:Brinkman. {18 Q. |am assistirig on this:
19 Q. OKay. 49 primary’ job for thé.gity.i§ as cour ‘
20 A, Everythlng else, evérything above that 20 Eolumbia. pollce department and also the fire
21" covers both: That.is'the:one =-the oné thing oh |21 department: But because of that;  don't = 1.
22 -any‘of the tables which actually-is individual. 22 don't plan onvaskingyouany.questions aboutyour
123 Q. Go T that wasmore |23 report.
24 -than a couple of qugstions: 24 A. Okay:
25 ,_A.l, That is’ flne. 25 Q. want to ask you some background
o ' -Péige136: o . pg__ggﬁ'gz
1 questlons though ‘that are- lnterestlng to me-: 1 A Al nght :
2 You re.the: state: archaeologlst right? 2 Q: You 're also a research: professor'7 :
3 A, lamthe state archaeologist: 3 A la
4 Q.. How weré you. appomted? 4 Q. Anc areéqiireméntasa-state
5 A, l'was appomted by the director of the 5 archaeologlst that you 1 be.an employee of the UsSC?
6 institufe pursuant:o law- 6: A Yes,itis. '
e Q The current,dlrector'P 7 Qi Okay And you make a-salary from UsE? -
8. A, | was 8 A Right.
9 Q Who is: that” ] Q.. ‘As a fesearch proféssor; and thatis &
10 -A. Bruce Rippéteal. 10 public amount'?
11 Q. Who ist the current. dlrector" 11 o i
12. . Steve Smith: 12 also make a salafy as:the state
13 Q. ls the current director also on the 13 archaeologist?
14 commission? 14 A. They're considéred:oné:and.the samg.
15 A

The: state archaeologlst posifion:is the posmon of.
{ . ors-at the unlverSIty

Q Part ! tioh of:the:

state:archaeologist is’ that yo'ﬁ tun the office:--
how:is:that termed? The. offi ice: of the state

farchaeologlst’? .

s correct.

Q. Do you have employees?

A. ldo.

Q. How many employees do you have?

A. | have.iwo full-tlme core employees and
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1. -thehr we haveother people.who come in as’ 1 my normal job | am requiréd: 10 fespond’to:a variety: |
2 temporaries or assist orisubcontract. 2 of people |nc|ud|ng state Ieglslature if they ask.
3 Q. Okay. So does' state archaeologist,, 3 l-am a state pérson so 1 not. Iobby, _and cannot
4 does that have a band classification:with.the State | 4 lobby, @nd will not lobby.. So fiom time fo.time;
5 of South Carolina? 5 the. people in.the statehouse have,.indeed,
6 A, Probably; I'have o idea what it is: 6 ' contacted me; asked me:to assist: constitiients, ask.
7 Youwould have {o.ask:HR. 7 me to respond;.ask me to-sit on task forces or team
8 Q. Soareyou licensed as:an 8 sets, and my response i is alwaysyess
9 archaeologlst’? s Q Okay
110 A. Archeologists don't come under 10 " A. And since:you're with:the: policé
41 ligensure. 11 departmentiyou'should also know: that is also for
42 Q. Okay.. | know they don't.come under 12 theepolice departmerit. I'm a forensie:
i3 stafe licensure. They have no-federal licensure? |13 archaeologlst Wheh the legislatire gavemé:the
14: A No: o , 14 materials to allow me'to do my foréensic.work, it
15 Q. Well; | Know y6urbeléng to the Council. |15 was: specrﬁcally the understandlng that not only
16- of South Carolina Professional Archeologists? |16 wol ' ' -
17 A. That's correct:. 17 i » ally
18: Q; And you runyou're the ¢hairman of 18 Q. Do you ‘have & superwsor'?
19' tHéir po -Gormmittee? 19 A Dol havera supervisor, yeah, sure, the:
20 A. lam.the chairan of the political 20 diréctor. '
21 action commiftee, that's correct: 21 Q, Okay, Does.lie khow thatyou're here?
22 Q. And from fime to time; do you'go to the. |22 A. Yes, he:does:
23: statehouse to'consulton Iegustatnon" 23 Q: Okay Are you: workmg today'?
24; A. Lét'sbe clear: |afm, ds part.of my 24 A. Of course’lam.
25, normal job, .not part.of the COSCPA, but as partof |25 Q, Okay :S6 you didn't take 'any annual
o - ‘Pigs 140 " Pagendt
1 1 Jleave to be here? 1 Q. OkKay,
2 A. ldid'not. 2 A. Biitin general, referring fo the
3 Q Do you, consider this to be part:of your | 3 _standard fiveé forms of determmmg whether or ot
4 Lemployment” 4 'somethlng is ethical.
5 A. | do. 5 Q. We're going back-to the State Ethics
6 Q. Okay. You-used the term ethically? 6 -Act?
o A Uh- huh_-A 7 A. Eine.
'8 Q. -Severaltimes.: 18 Q. That would cerfainly--yoi'ré the
9 A.. Uh:huh. : 9 'state employee’>
110 Q. You understand-that'thisiis a 10 - A, Tam: _
11 deposition for lawsuit? 11 Q. SoYyou afe subject to State Ethics Act? |
12 A. Yés, 12 A Yes | am.,
13 Q. Fora courtroom? 13 Q: Doyou believe that controls your
14 A. Right. 14 behavior you're here today?-
15 Q: Lawyers believe we'may. not be 15 A. Siire.
16 smenttflcally accurate, but we'are: Imgwstlcally 16 Q.. USC algo has a statement of ethics;
17 accurate. Words Have meaning:. 17 :does it.not?
18 A. Okay. 18 A. itdoes.
19 Q. When your talk.about ethlcally, to what |19 Q: And areyou familiar with that?
.20 aré you referrlng'? 20 A. Which bne-aré yoli talking about the
21 A. Itweuld dépend on Wwhich.of the 21 Carolinian'Creed orwhat?
22. contexts| Uséd it 'would guess. 22 Q. No. I'm talking about.the actual
23 Q. Lef me help you otit. Aré you referrmg 23 policy forusc employees
24 to the State Ethics Act? 24 A. Okay. Not’ lmmedlatety, but yes; Im
25, _ A Sure: ' 25 sure | have read:it.

Wi
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1 Q.. You'ré hiere in'y6urrole’as the state 1 Q: Would |t be: surprrsmg toyou that Pase 43 |
2 :archaeologist and it's a.requirément by statuité 2 lunchiv j.-- that lunch would fail under
3 that the state archaeologrst be employee ofUSC., | 3 ’anythlng of Aalue"

4 Sodoyou believe that today you would be governed 4 A. ltwould not surpnse e atiall. It

5 by the'éthics of employees of USC? .5 would surprise me atallto-find: out:that John

8 A. -Sure, ' 68 Hodge bought iunch for everybody who:wentto him -
7 d Okay I think you-were asked earlier 7 for lunch, which'means | was‘rncluded not-as‘a

'8 ‘whether you have received any, compensation?’ [:] =specrfc mleldual biit-asa person eating lunch

‘g .. - UR-Rdh. 9 with him. As’ such i-am:allowed to have:lunch. So

i6 Q. Forthis? 10 undér those circumstances.—

i1 A. [have. 11 Q. You understandf'you re.a state

12 Q; Okay: And 'you indicated in.the 12 archaeologlst and.you re Rere-on a déposition and

13 .negative.you have not gotten any money for this? |13 thatwas:a break. ofyour deposition.. You'reriot

14 :A. That's-corréct, |14 just anybody you re a'state. employee under the

15 Q. Has anybody relmbursed you for 15 State Ethrcstct You understand that rrght‘7

16 .expenses? ' 16 A: la , A
17 A Olitside of buylng me Iunch atithe: Crepe 17 about France and, nothlng to d,,_ with, anythmg (o]

18 -an int; 1o, 18 deal with this: -

19 Q. When,did:that happen‘7 19 Q. Tha fme Have you: consuited:an

.20 A Today forlunch.. . 20 ‘attornéy’grior-to coming Here- about tany: of your
21 Q: OKay.. Under fhe Stafe Etfiics’/Act, what - |21 .testimony?.

22 does the térm anything of valué meéan-as ai§tatéf 122 A Unlversrty attomey George Lampl., l
23, employee? ' .23 asked him if i.couldactas.a—

24, A; lwould:have for look up! the.definition 24 Q.

25. toiberaccurate: 25 MR HODGE Let, hlm answer, the

i Page 144 . Page-145:
1 _fquestron 1 (PLF:, EXH..31, Notes, Were. tarked for
2 " MR: HEMLEPP: ‘Well, ] don't want him to 2. deritification.)

3 getinto attorney client prrwege_. | 3 -BY MR- HEMLEPP
4 BY MR HEMLEPP:; 4 Q_ o.why, tell'me; what was that.

5 Q. |dontwas you to 3= understand you 5
6 don't have to tell me what he'said to.you. Tjust | 6

7 “want to khow if.you consilted with someone? 7 '

|8 . Yes: | 8 W
198 B Okay You: brought a: prece of paper 9 ¢

10 that! I thmk you havea copy, of. ‘it's February 15 10

11 "2018; and.it'$:a 1557 Horiorable. Representatrve

12 .LaurieﬂSI"ade Funderburk?

13 3

4 114 der
15 A, Wsaitelep |45 »'not you know, what was actually g, ¢
16 -asked to prodiics, you ki 116 and that was:the: notes from that conversatlon

47 anditwas:a telephone conversatlon AT ;

18 Q;" Okay. .So these.are notes of-a 48 asan attor 18y ?:

19 ‘telsphone Eonversation? 19 A. | was not:consulting her as:an;

20 A. That's & 20 attorney..

21 Q. 1 would like to mark this.as an 21 Q. Y ;on't have an attorney-client:
22 .exhibit; ‘but,l don't know what numbér-the gity was 22 ations
23 on? ' - 23 A. Not»:that I'ii aware of, ho,

24 MR..KENDALL: We are‘all'on the same:. 24 Q. Okay. So you were: asklng hér her
25 THE COURT REPORTER; 31. 25 general oplnron as a member of the general
A W R A, WILLIAM ROBERTS JR & ASSOCIATES (800) 743 DEPO . Pages 142—145’
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, ' A _ Page™47
1 assembly? 1 Q: Did you consult with USC priorto: -
2. ‘A | was askmg her oplmon as a person 2 calling Reﬁ‘r’és‘e‘nta'ti‘\'ré Fundérburk; the gehéral
3. who authoréd the law, tier intent for the authoring | 3 counsel, agaln don't tell me.what they. said. Did
4 of the.law, and What it.mean.in'terms of what | was | 4 you consult with'a lawyer pnor to callmg
5" doing. 5 Representative: Furiderburk?

6 Q. :So when this law was:authored, itwas. | 6 A. No. -

7 introdu ed by Representative Funderburk? 7 Q. .Representativel Funderburk'is o the
8t A. Thatls corréct,, 8 house Ieglslatrve over5|ght committee'which’ jobis

:9i Q. Okay And:it was: passed and eventually 9 ‘in partto look af all state agencies: to determme
10 5|gned by the governor" 10 Whether théy're operating and func ng properly.
11 ' ’ RGN 'I'Lh_e,chalrma,n“of ‘that presentative Newman Did,
12 Q. Was tar ,\_,v_ded"'at illin between those 42 you:ever call Representative Newman?

13 two. periods? 43 A No
14 A | would: have: to go:back: and: doub!e 14 Q: Okay -Géneral: counsel i IS Chiatles
115 check. ' 15 Appleby Did youi gvercall im?
16 Q. Okay. Soithe lawas it's stands right | 16 A. No.
17' now is:actual the;law. 6f thé-entire general’ 17 Q: ‘Okay. I'take it‘that the opinion that‘
18 assembly, not the law of Ms. Funderburk? 18 you -- well, | dop't want to put words in. your
19 A That |s true .yes; 19 mouth. What doeg'this piecé of papermean‘to you?
20, Q. Heropinion, do y ou consider her 20 Whatdo you think it tells you? |
21 opinion to be a.legal opinish? 29 A. Whatdo.l thinkittells me;-well hub,
22 AL consrderiher oplnlon to be of value. 22 I think it tells i thiat that intent that'she had
: 23 down: with'the purchase of the:-- purchase -- good
24 job, John. Could:you'strike that? Purchase;
75 doesn't exlst The: wntmg of the law was to:make:

18 q A Recently yes | don't-have itlin

2 on.te | 2 frontofme.
3 it.was because-she;saw. rt as:a valu ] added on 3 Q. 1 have iti in front of me
4 behalf ofthe publlc as taxpayers that the law, 4 u &
"5 ic i 5 Q Thls is:what'it’says, "The Coudrtmay
. 6,' ‘ N @ caII upon the office of'the state archaeologlst to;
7 really wanted me'fo be mvolvw.;you kn‘_w .7 vide e iderice: t assrst inv determlnmg,

8 ‘she wanted to:make sure:that.land. owners and § caléiilating, or computing archeologlcal value,
9 ‘stewar ' f 9 commerclal value, or the ¢ost.of restoratlon,_._‘nd
E ¢ 1_N0 repalr of’an archaeologlcal resource.’

11 occurred to thelr propetiss. 11 A.. Uh- huh
12 Q.. And for the record, i agree with all 6f 12 Q, Thatis taken directly from the

13 that: 13 Ieglslature 'S websrte
A4 A. Okay: 14 -A. Sure:

45 Q. ‘You spetifically asked for the 15 Q: And thatis theentirety of B. Would:
‘16 inclusion of the sfate archagologist 16 .you agree’ Wlth that”

17 belng abie to'act as an expert wttness? A7 A. lwolld, yes:

18 I' gbriy:. I'm not sure: what'the: 18 Q. Thatcom ports'with yoiir recollection; of
19 rquesti'on‘is 19 ,wha‘t this:says? )
20. Q. No:isays, "The inclusion of the state 20 “itdoes.

21 archaeologlst under Biis a: may: and not exclusmnary 21 Q “When'it: says the Court may"

22 :ffom other action: The state archiaeologist canact |22 A, "Yes.

23 .as-dh expe ies 23 Q. Have you applied to have thé Court to
24 A Correct that's Wwhat rt sAys; yes: 24 bean expert witness for the:Court in'this action?’
25 Q Have you read B? 25 A, We did: :
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11 Q. Doyouhave %.’QQ!:'@T@.’.@!’Q%"?
2 . A ldonct '
'3 Q. Is there any: court.order on that'in,
4 this action?
‘5 A Myunde tandtng is that the Court
6 declined to havé i d tatl it.
T Q. OKay. So why-are you'here”
8 A Why am‘| here? Because [ would be.

9 domg heré this regardless of whether the Court .
11

12 Representattve Funderburk‘?w.' m
13 MR 'H@DGE Let htm answer: the

20 archaeologlsts‘do ' lt s-wh at;sta_e;.,archaeologrsts

Page 151
When I talked: to the. Umversrty »

attorney-about this when the original deposmon
whén:he was sitting here-and. part of thatwas:
actually raised on the: way back;.and. L will tell
you this: He said you have nothrng to. stop you- in
this to.be a withess. It does not stop'you from -
belng an. expert witness. ‘So | dman expert
witness..

9 “Now; rf I'm not an expert witness fora

; grotp v who is not my'attorney who has not pald me;:
what t:dm dotng is provndrng value to'this

: undertaklng to.make sure. you have the:information

" necessary- in front.of the ‘Court to'come to: a

r legltlmate end pornt I have no dog in' s

g .V‘\thethervl-\tlr. ,Bnnkman wanted more money
; money;: thls is thls best that f:came up: with. If
’ : [ th'ng drfferent then

wins: It's not: my pomt;:u

' 24 have done in the: state for 45 years Slmply :
: € . 22; If anybody etse needed to know the
, 24 stat archedlt Vglsts do.notthink it's lmportant for 24 srte dan: ag d a8 pe rt and p___,
05 the: mformatton to be presented 25. archaeologlst in-the state dong’ from the beglnmng
T ‘ Page152 ' : Pége.153 |
4 since '63 ! would be happy to:meet with thern.and 1 Q. In terms of the stdte.i§ paying for'you-
2 'teirthem:. It's what [} do; If somebody wants to 2: rtght now?
3 know what I thinf g fake: 3 A Correct: .
4 Q. Who gefsito:decide whether you dothat.
5. . ¥ Y ? .
6  °A. A combination of mé.and the diFector.
7 Q. Doyou have anything in-writing from
8 the dwector"
. yught it 9 A. Thisis -
40 .would be beiterfor us to have this type of 10. Q.. AbGut your testimony ifithis case?
11 ‘information avarlable to students and to assrst 41 - A. T'haves kept?hlm informed.. .| have’ kept:
M2 ’ ' of: ir 12 the university: lnformed and none of them.have a
13 ENVire 1 i 13 problem with it.
44 not engaged insany: of that Stff; | have no dog i |14 Q. Do.you have anything in wntmg?
45 this:fi ght except to make sure that archaeology is: 15 A | do not'have anything in.writing.
16 proper d: P 16 Q. Okay. -
A7 recompensed A7 A, Ithasnt been necessary:
48 be. 18 Q. Okay. What:is thie budget of the state;
19 Q You mentloned that these:aretax: 19. office:of the State Office of the State Institiite.
20 doliars being spent and not provnde money" 20: of Archaeclogy and Anthropology?
21 A r |21 A. Basically; the =- given ali the take
122 Q.. Who ets to decrde how that money is |22 backs from'the state: and the rest and the:
23 spent? Asthe state: archaeologist; would that be. [ 23 diminishment of the other gore.members:that used to 3
24 ‘you? 24: be part of my.group, basically the salaries of
25 ‘A In ternis of the: budget? 25‘ individuals mvolved ‘
AW R A. WILLIAM ROBERTS JR., & ASSOCIATES (800) 743- DEPO Pages;150-153
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1 Q. Okady. And I'm hot-asking you -- ’ A assrsted other people on DNR 1 think went tortrial,
2 A. That's okay. 2 buttheéy chiaseito do it 6n their own:
3 Q. This s isn't a got-you, but:about what: '3 Q. How many-total assessments have-you
4. is that for your office? 4 :actualty done-whether they went to.trial of hot?
5 A For my-office, d total, actually you 5 A For the state or for federal.
6 knolWiiat, Iwould havé(to dolible checkWiti HR | 6 @: -Jiist under th state law; urider the.
7 because | missedthe:~—can'tdo:it. It's 7 16:11-7807? '
8 considerably. less than'it would be if F'were: 8 A.. | have done: some, butthey have Revér
9 ‘private. That| can state- for fact 9 -actually gone. anywhere in other words, Iproduced
10 Have éviewed —-nevermind: | 10 ‘information’ to request. l don't know.; I don‘t
11 will. wrthdraw that Thave nothrngjfu'rther Thank 11 y dyi
12 .you. aifr the proces:
13 You're:welcome: 13 that they could: go through ifs ey so desire.. They
14 . - EXAMINATION 14 sa K; | work out a littie blt I tell them
15 BY'MR. HODGE: 15 thén - Ifit
16 - Q Dr.-. Leader, lerI have a: few questtons 16 doesn't go anywhere I DC rt I don‘t Keep. it
17 ‘want. 17 Q. Okay.
18 cle ¢ it 18 A. It's just: another prece of clutter.
19 damage assessmenits under Statuté-16- 11-780 19 Q: Areyou dolng other damage assessments:|
20 A. Yes. 20 even now?.
21 Q. And:abouthow many damage assessments |21 A. No, I'm not.
22 have you done s smce that law was passed? Do you 22 Q About: how:many-are'you doing?
23 haveany idéa? 23 A: No, I'miot. '
24. .A. The:ones'that'have gone'to trial, this 24 Q. Not?
25 “will be the: f rst one. .Other ones: where 1 have. 25 A. Thisis currently the only,one:
. i F‘age 186 ‘Pige 157
1 Q Okay But you have done this as:normal. 1 .anhswer.
2 course. of business? 2. THE WITNESS: As far.as I'm concerned
3 3 th_"er‘e_rare archeotogrcal.srtes throughout that'area:
4 a8 I and d #_includifig those two places, yes;
5 not'fdamage has been:done totheir srtes In terms 5 BY'MR: HODGE:
6. of finishing-a report-and getfing to the:point of 6 Q. Justsummarize for the record why you
7' Being deposed, currently: is fhie only:one. 7' believe that this‘is an archeological site?"
8 . Q. Okay. Sothedocumentthat has been 8 MS. WOOTEN; -Object to the-form.
g identified as Exhibit 31 that | think you testified 9:. THE:WITNESS: I':soiy?
10 summarizes. your conversation with Representatlve 10: MS.WOOTEN: Yoil can answer.
11 Funderburk, do you'believe that thatis her i1 BY MR. HODGE:
12 interpretation of the stdtute that she authqrgd.’g» 1_}!i Q Just summarlze agaln why you. believe
13 A ~Y‘es | think:it i$ her intefpretation, 13 ‘that, the location identifi ed in Exhlb te _24 and 25'
{14. yeah,sure 14 is an archaéological site?
5. Q:. Shewas the'author-of that bill? 15, A. 1believe thatithe area is an:
18 A, SH& wg‘s-u-e_yqngrn’al author of that |16 archeoiogical site based.on the:identification of:
17+ bill 17 aitifacts on the site that are prehistoricrand of
18 Q. Okay Do you have-any doubt whatsoever |18, ‘historichature. In both cases primarily. pottery:
19 tha the locatron of your report thatiis exhibit = 19 plus additional information dealing with the:
20, | believe.it's 24:and, 25, | believe, that that'site: = | 20 :placement of bridge-abutments which are based on
21 isan arqheglqgrcal ' 21 hlstorlc documents maps;, and GIS and remnants of
22 ‘MR. KENDALL:: Objéct to the:form:. 22 \What | have rdentlt' ed k o2 nts,
23 THEWITNESS: Fmysorry? 23 Q. Okay. Doyou recall seemg §6ie holés;
24 MR. KENDALL | just objected to.the 24 drilled intothe abutments?
25 form. YouU'can answer the question i lf You k know the 25 A l do :
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” ; *339‘315B . . Page 159
1 Q: Can you explam ‘the srgmt”cance of 1 saw back:in:2005, | guess it was,was.a handheld or
2 those Holgs? : 2 artap and. drill | can't say:, There are some other
3 A Well, theré are.a couple of different 3 ones whtoh appear to be rotary dI’I" That would
4 holes;that were seen: by me:additionally. ‘When you 4. tie-intdithe later formats; althcligh you do have
5 are moving large stones, youhaveto have 5  some rotary diills-which were. done:by:animals.and
6 attachménts to movetthiem: When you are-anchoringa | 6 the rest The ones | saw; the fines were too fine-
7 bridge which is.a Wooden'structire in'those days A . mal ¢
8 youwould have:to have-tie-downs;that would: allow. ‘8, Iikely stea'r'n’ power of phéumatic..
| 9 anareato be you know structure fo.be. brought 9 Q. Whattime, perlods are those: different.
10: i et _j'elves are holes in 10 technologles suggested of?
11 SW 11 A. Theearliest one, hiandheld; goes all
12 types 'One was commensurate wrth what is: referred 12: the: way back. | méan, it's ancient. ‘The:Egyptians; -
13 toasa: star dnll WhICh lS prece of iron’ roughty 13 used it among others. They also:used.the:animal
14 i ; 14 drrll sets When you get. to pneumatlcs and t the
16 of a: star tt‘s held by hand and vt's elther hl'[ ' 16:: |
17 by the same: ‘person or another individual.. And it's: 17 know by mrd 18005 everybody who can afford itis
18 strike;Totate partiaily; stnke rotate stnke 18 movrng over: towards the other and‘thenfit:confinues
19. rotate strike rotate 19 or i ‘-
20; i ng.at -the 20 3 .
21 was:one: e.simitar fo; that. 21 to the Natlve-A' can artifacts hat you
22 Another version of. that is’ what is 22. apparently have identified?
23 Known ds & tap:ad drill ‘ 23 A. Well, | thinkiit's'significant.. You'res
12 24 dealing;with at |sast’ in-this focation'is a
25 leverage So whether or not the mmal one thatl 25 _,D_e,ﬂptfor_d site:whichiis;early’ Woodland which is that .
"Page 160 . , . _ Pageist
j) -pornt where people Wwere ho Ionger hinter, fishers, 1 Q: ‘Okay: Does the professional ; '
7 forages but moved to small hamlets,, horticulture,. 2 archeologital community.in South €drolina‘accept
3 and sedentary I|fe So what you re talkmg about 3 Nr.-Brinkman's work?
4 ] ivé 4 A. They have; yes.
5 thearea. , 5  Q Okay:
6 And basrcalty, _Colum ia is a; good place] e 6. A, Surg. -As has Archives in Hlstory ‘and’
T people have been ||V|ng there for mlllennra is what 7 the: Confederate Museum when Wwe were. domg the'work
8 i ; 0 8 onthe. brldge And other people working, down-at. ‘
-9 9 Granby and the rest And rt’s all based on th|s
10" especially.when it.comes.f rWoodland period hamlets' (10 F ' §;
-1';'1' iand the rest and not |nfrequently the bunals -are, 19 publlshed lt on, hrs blog lt_s_
g '12' newspapers a. couple of - several: tlmes
13 13 He has,given multlple talks on. the:
14 ut as 3 14 fi MIXEC
15 an: archaeologrst ‘it will be somethmg that I would “15; | i
16 'have on my tick'off sheetfo’keep track of: 146! that he. gave m ind,|
A7 Q M"vmg on to Mr. Brmkman s work do 17 hours.. When l-asked: hlm how much trme he had
18 ¢ ] ' that| 18 spént, mixed talks toboth professlonal
19 Mr: Bnnkman came up: regardlng those;am mefits |19 advocationalists; and private-citizens | have
20 ,named ‘John.Conti's: Bndges? 20. heard o complaint, "o dlsagreement s to-his
21 A. No: 1 think that hef has done.a 121 fndrngs up: until this: pomt
22 ‘trefnendous:amotint of work: | think that his GIS 22 Q Okay So have there been-any:
23 work is very, very good. My only concerm is it's:a 23 disagreements wrth his fi indings, you say up until
24 multlcomponent site. There are other components '24: this‘polt, what'do you migan by that?
25 Tieed to'be dealtwith. : 525 A. Well, Lmean; I'm berng asked whether
Alwlr A. WILLIAM ROBERTS JR & ASSOClATES (800) 743- DEPO Pages! 158-161
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Page 162 |

of fot it's;a site}, whether or not it's important,
et cétera, et cetera, butthat is; frofr counsel, not
from the archaeologrcal community.

Q. Okay Now you talked:a little bit
about the standard of.care-earlier. Doiyou
remember your testimony?

A. ldo.,

Q. Okay: And yourendered an opinion:
belleve that one:should contact the landowners
ior to doing work on, thelr property Do you
remeémber:that?

A. I'do..
. Ijust want to;see if we. can: clarlfy
Whether that at one’ pomt you sard

that was a'personal opinion or a
professronal oplnron Any time | you re domg any

W N O OB 0 N e

i
ol:(.ol

1

‘Page 163
transpose over into other types of field work such
as construction activities?:

MR: l(El_\lDALL. ObJectlon;
THE WITNESS : Ioan't"speak'foi
e 'Would
suggest that rt IS but I have no ndea what the
standard of care for thie ofher people is:
BY MR. HODGE;
Q. Okay.
A What they-would do.
Q When you were: talkmg too about your:

, ether the easement was: exceeded do*

A Yes

17 work.on someone else's; property, ‘whether there is

18 ‘@n-edsement or not, should you contact the:land was:Sheu. | would:have to doubl

19. ownér? 19 had == he acknowledged that they had mdeed gone

20, A Speaklng fiom the position of the 20 ‘outofthe: easerrient.

21 professron of: archaeology, any time'you.goon a 1

22 privaiesiandowner's property you're‘in contact with 22 WMr.F .

23 alandowner or the landowner's st_e_yv_grd hut you are 23 A belreve S0.. Agam lwould have {p,

24 indirect contact. 'You do not leave:it to chance, 24 I'vh & fittie.frazzled at themoment: I'would

25 Q. Okay. Do you«,belie.ve»thétwduld 25 literally have to lockiit Up:

o o Page 164 S Page 165
11 Q. Okay Gomg back to Exhibit I bélieve 1 Jm;: Yeah-okay: ‘All right: ’
12 its: 30 that: was the: Tldewater documents. You 2. yords, the: gentléifian from Tidewater
| 3 have those in front of you. 3 Env:ronmental Serwoes -acting: as-agent, yés: .

4 A, Letme find ifu Here |t |s 4 Q. What is:his:name?

5 Q. I'm gomg tolask v,'oulto‘go to the:third 2 A John Colium.

[ page of:-xthat is Exhibit; ct? -6 _(;_) ‘Who was’the apphcant for thls after
7 THE COURT REPORTER Uh huh. 7 thefact permit?

8 ‘BY.MR, HODGE: 8 A. 'Higgins; Dana,Higgins.

9 - Q. Goto'thethird.pageard look down-at 9 Q.. Is.there a company name: for the

40 the bottom. Now, yousée-a signature thatsays |10 applicant?

11 ‘agent signature? h ‘ 1A A Y8s. City 6f.Coluribia utiliies arid

12 A Yes: 12 engineering department.

13 Q. Do-you kiiowwho that' might be? 13 ‘ Q: Okay So.you were asked' questions’

14 A. lcan'treadit. 14 about'who Nlr Collum "Was workmg forin your’

15 Q. Okay. Go-up to the:nextpage and look 15 déposition; Doeés | fig this page of the

46 -at block11. ' 7 16 application help you jétermine:who MF. Collum was

47 A. 11, BlogK11. 17 working for?’

18 Q. Sorry Block 11:and12. Thls is thé . 18 A Apparently, for the Clty of €olumbia:if

19 second page of that.document. 19 | j&

20 A: Okay. 20 Q. Thankcyou lwa"nt‘you“ to explain
' 21 ‘Q. ‘You have got.: Let's see: 21 somethrng to us. regardmg your feport. You

22 AL Am:liat thé right place? 22 testified I'believe about the archaeologrcal value

23 Q. The previous page Go flip, over fo the: 23 thatnowthat the srte had ‘been drsturbed .do you:

24 previous: page.. Therewe go. 'Look at block 11 and | 24, fememiber testifying that:it was'going to. bei less

25 12,;who'was; the agent” ;2"5 expensrve to.assess:the archaeology theré?

wiR|
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1 A, Well, yes, | did.
2 Q. Can} you exp_aln that?

-3 A. Well I probany can. What we have got
4:

5

ltre,qyl.res more wark tortry fi¢ gu,re., Qu,t what has.

7 At the other end, you havethe problem of the how.
8 do-you: lntegrate the. archaeology, the artifacts;

9. d@ndthe matérials whlch are likely to be down ‘slope
10 and put them backinto. ~

11 " In terms of their value over trme

12, there is a: dlfference between somethrng that isin
1‘-3.' ;-. Py v s . Iy
14: hatis
15 regard, itis. less.

16: In terms of actuaIIy doing the
17 are i \ nd |
18 1

. 25 224 06 ’is: what I thrnk
20 it wouild:cost.{o:do the work regardless.
21 Q Okay And if there was’any. difference.
122 in cost you'say'it's the:sdme"ng matter what IS
|23 that true?:
24 A. Yeah. Uhchuh.

19, miisstatedhat, butth

Page 166 |

6 happéhe'd there. 'S¢ that becomes a greater expénse. | .

10 THE WITNESS: in part. | mean, the.

Page 167

opinion.you gave a Irttle while. ago; is. that right?
A It is, vand I.ap’élo”gize for the

ing on,,if I can use®

{ that term was the: benet' t'to the récord of the

1
2
3
4
5 drsplaced artrfacts wouId"be less than the benefit.
6 -
7
8
9

ch were niot displaced:

context in whrch they wete deposrted" k
MS. WOOTEN: Object to.the form..

11 contextiis still in thé'slopé. Butin general the
12 :exact context-would be harder to conie.by.
13 BY'MR! HODGE:

14 Q I want to clarify somethmg else’in
1your re| ort Dr Leader It' s on agaln‘Exhrblt 25

‘‘‘‘‘ ~;about,slooe s vhethery,
-21 -about slope stablhty‘7

P ¢O,

expect a crvtl engmeer to.perform?’
|10 A Absolutely:

Gk Q Okay As yo '
12 ’ \]
43 have any bellef whether thevfour’partres the crty
14 Weston & Samson Layne Inlmer, North Amerlcan
15 s

‘ﬁggted this: Case’j,— :

16 & 4

Az ‘protect'7

18 MS!. WOOTEN Object to the form
19

20
21, ithe d
22 'deposrtrons Tor Sheu and for‘Prerce are clearthat
23 ‘there'were meetings held for discussion of the.
24 project and other materlals of that nature. ‘So:

|25, Q. Sothatisa IlttIe di?ferentlthan the:
: o Pag_e, 88| - Page 169’
1 Q Do: you see where you talked about 1 front of me; blit based only on‘the Informatron from
-2 récon: ructmg ground.contours and’ stabrllzmg its7| .2 the deposrtron that | have in-hand, I;wguld;say,
3. surface? o 3 that they were workrng together
4 A, Yes: 4 BY MR ‘HODGE:.
5 Q. Okay. ‘So.in your budget; did you put 5. Q, Okay: Do you have any doubt that
- 6 in. the funds for.a: cer engrneer’> 6, section 16-11-780:0f the state code would-apply to
7 A, | did: 7' ‘this:situation inthis case?
|8 o ‘Okay. IS thatsomething-you would 8 A: No, | beiieve it does..

|10 justgoing t6 givéiyou:the sectiol

_ 15; postedﬂ Iands-of'the state and drsturb or

'9‘ Q: l'want you to’ waIk me- through and I'm

11 is. actuaIIy 16:11-780C:dnd I'm going. to read it to
_12 you and:| want you to.comment.on-it: It says, “it:
13 1§ unIawfu,' ¢
14

16 historic or prehlstonc site forthe purpose:

17 drscoverrng, uncoverlng, movtng, removmg, or:
18 attempting to remove- rcheologlcal resource.
19: Each unlawful ry and_ ct of disturbance or
20, excavation of a prehistoric site cotistitutes a

21 separate:and distinct.offense:’

22 Can you kmd of walk us through why you
23 believe that thie'defendarits hiere would be liable
24 underthat section of the code?

ra person ‘no erfuIIy, knowmgly, or "

25 agaln fot having the contract or’ anythrng else in

125 MS WOOTEN ObJect to the; form
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FUE WITNESSS | _ Page 170
THE'VVIT,NESSE; I am not.an:attorney.. |
am n°ta vprose'cuting éﬂbrney. I‘am not 3’)Udge

Si ,g'that law was: for; which
inciuded; by the way-a gentlemen in; Camden on:his.
own property berng attacked by people on.ATVs who!
id.gone up ¢ and dow1
ought they'were hills. ARG it

the;intent of: passm

'm.ounds Theyju stth

@@Ném%@&“

was based on-thatthat the, fepresentative kicked
10 thrs mtogear to deal the issue because the

Okay Based on my understandlng, what
is: a vnolatron of the easement a

» 414 you have isa.-

18 inthat location. (Phone: nngs) Sorry il let

In the area so‘as: far as I‘m concerned

22 thatiis:a little'bit more dlff'cult but I have to
'f no permrt was done at the: begrnnrng
W “j‘that there were thlngs in

© Being involved with'tfiat law arid Gndérstanding what, | -

"ZS;I 3o 53‘ > ':FG o '¢.>. ™ ‘*.1 oo o

NN
I\ g

2
24
25"

. TheJandowner told thém.,

- the‘chain of command‘

e . Page 171
river alliahce and everything; élse and being across
the:river from-a-canal district which is-on thé:

hrstonc reglster They should ve. known that there

' .What you have'is a.destruction of
archeologlcal srtes You have: a landowner gorng to:

case.in terms of-a busrness and in hlS Ietter tome

assertrng that he;mef the people there and told:

them, don't:do- that itsis: a historic Site. Okay

And they.did:it.
: Aid at that point,, they were iriformed:

I have seen riothing,

' maybe it exists, ldontknow of them checkrng up.

] have 'seen nothrng where a

occurred. S0 as far- as Im concerned yeah that

. portron of that law is. indeed.met. | didn't.know

) about that: you.know:to the. full situation: until
very late. Basmally, at thrs ponnt of the

- deposition, bgcause:frankly.l was fiever told there

was an after:the-fact attempt to get a permit;
The inaccuracies embraced: by the permit
interms: of archrves and history, in terms of the

1 'usé dnd misuse of this case,of the database raises

3 whether |t wasin truth :a vuolatlon of that lawior‘
A matter for the Court and I am more. than

: .:7‘ I would have sald -go talk, loa prosecutrng
8 attorney. go fnd a maglstrate file a; complarnt

»~11 attorneys and:[ am no ;
12 gett to.an answerion-that-one.
Q Do you have:an oprnron as to whether a

13

16 be an’ archaeologrcal structure =

7. MR: KENDALL: Object 1o the form
18 MS. WOOTEN: iject to’

-19 ‘MR, STEWART:: .

50 BY'MR. HODGE:

21 Q To'be Irable under this act7

.22 A. Givenl’ scussron that occurred at-

23 - Withithe: folks t the legislature Whei'they were'
24 puttrng the-act’ together and the specific case

-_ Page172 -

@ N A O Ry 0 -'.N,J -

25 “which. krcked the whole thrng off ,the answeéris-no.

. 1Q
11

112

13
14

iild |15

17
18
19

20

21
22
23

24
’.25_

' ) Page 173
All they have:to do orhave done:was;caused the;
damage ‘They do‘nothave to:know: that the hill
they wire going-up-and’ down was.a‘mound They: ‘do
not Have ta know that the thing was'a burial; they:
srmply, have had to cause:the;damage.

Q Just to headache sure our record is
clear-today; performing damage assessments under
section 16-11-780.is a'part of your. normal job
duties as state archaeologist? '

A. Asfaras:!'m concerned itis: Whether:

if I'm asked by:anybody 1 will.be happy. to:do it
Q. Okay.
A. It doesn't.have to.be the defénsé o

the plaintiff. If 'm asked, it will be produced:

Q.. Okay; ” "

A. Atno cost.

Q.. So Dr. Léadér, what was thé cost of

puttrng together your report that is Exhibit 257

Was:there a cost of that? '

A; ldid hot parse.out-any:cost because
' not billing.anybody:

Q.. Okay:

Al drdnt«get pard any. extra for my:
salary: lt’s srmply, as far as:I'm concerned -ONCE;
the: Iaw was passed, it simply was:an: extra thrng |
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Parg’e;175

1 took on. “THe samé thlng With the forensic work. 1 - 1 settled out df"céu'it 50 l',hever*g"qt"t"he Cha,nce tb'
-2 don't get paid for my:forensic work; 1 simply do 2 gbb 1:and say. fillo to anybody, which.
3_ it. It's expected 3: sucked but that is’ llfe \
4 ) 4 Q. Did’ you-use a similar methodology that:
5 5 youused to this case?
16 A Actually, the fun thmg about that was, 6! A. Everybody uses a methodology that hias:
7 ‘yeah I dld one federal out on thel 7 been devised by the Department of Interior National
18 is 8 Park Service. Everybody-usesithe:same process:
'9 Vaiy diffétént circun es, aod. l,n that r@gard_ I 9. Its the saime process:
10 did'it on behalf-of the defense who actually had: 10 would | you explain to-rie
11 Tun.a bulldozer through a Latte:sfone structure:and. 11 the. conservatlon and_preservatmn of arche
12 engaged hlmself,m the'loss of a medlcme mortar of 12 resources whether it.is a:public benefit i in your
“3. ‘$ignificant size., 13 opmlon’i v
44 Sointhat case; because) hiad Besn 14 MR. KENDALL: Object'td the form:
15 -part-of the territorial. office at one point:they 15: MS: WOQTEN: -Objéct:ta the: fer,
; "d_‘_me asan outs:de person to produce a 46t THE WITNESS Absolutely if's a publc
A7 whi 17 benefit:
it the ¢oné > 18 BY. MR, HODGE
18 the damage fi gured out fhe: cost for that pomted 19 Q. Lét me réphrase the question. Can you:
20 ‘ot to fhem:that it would berwhat it would be; that: 20 explain'to me. whether you believe that the-
21 | wash't going:to pad it'in‘gither dlrectlon_ They 21 conservatron of. archeologlcal resources. artifacts
22 " weére S|mply gomg to ascept it, whatéver 1 came.up, 22 ista publlc benefit?
23 andif they werentwﬂlmg to {-wouldnit work.- ’ 23!
94 with-fhem. -And | did, and’l turned it over-to.them 24 ¢
25 ‘andoff they went: And my understanding.is they 75, ¢
‘ } . ) _ 7 Page 176 |. Page 177
1 youh deep hi tory orin this case’ prehlstory 1 sense’ the only tag we have fora large-portion of
2 'Thé / 35 1S South 2 what ends up belng our cultural hlstory The 'same
3 Carolina: and. Georgla You know, some of largest 3 thi [ ‘
4 quantltles of the earliest human:produced- artifacts; 4 "population. “Wh"o built the b’ndge?' !., g A
5 are“South Carolrna § ‘mean; people talkcabout: 5 Tint. Ibwas:most likely African slaves: Okay
6 Clovis; New Mexico, but.it's Souith Carollna : § So what we re. talklng about here. agarn is the
7 Q.. Uh-hiih, 7 preservatlon of a marginalized. communlty prlmanly
8. A. Okay. So:we have atremendous time 8 4 _
9 scale Our understandlng ofithe people, societies; 9 only thlng you cant ‘;;on, the
cultures that went before us; 'nf,many instances: 10 ,ground for that early hlstory And in that

Thatis ofi ¥ hlng WeKNowW; abo,__t these p, ople
Lots:of- Native:American. groupstfor
mstance in South Carollna endedfup outwest: The:
C 3 e:western-groups
. because of the really bad westerns on TV, ‘many’of
them actually started in South.Carolina. ‘The
. Santee of Nebraska'are the Santee of the Santee

are out:there.
So the:archaeology.is.in avery real

s, 'The Shoshone are out there; .Other groups |.

'Judgment At Ieast ln.myjudgment lt'easerlous '
.erfor in’ Judgment

;artlfaots would be

land? -
A. Notabit. ‘As:far as I'm concerned; as
ery state. archaeologlst before me itmade-

.}untll the Unlted States Forest Servnce started
sendlng us.500-600 sites per year from their®
"propertles the majorlty of archeologlcal sites..
“Theré are: roughly 33 to. 36, 000 Sltes in: South

~ BB a | e
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o pagewrs| Page. 179
1 Carolina that-aré part of my site:files'wereallon = 1 MS; WOOTEN: Object to the form.
‘2 ‘private land, o 2 'MR: KENDALL; ‘Object to the form,
3 Q. Uh-huh.. '3 THE WITNESS: Yes. | thrn_k it's p_ubj_lo
4. A The most: |mportant sites:in the state, 4 benefit.. It's the:reason | did it..
;5 which including the one |- was just referencrng with 5 BY MR. HODGE:
‘6 ‘i’ Cofitachegui: Which is Were De Soto caing 6 Q. Can you explain'why you think there'is:
7 -through, met the: lady of Cofita jui, who.was i§ T a publrc benefits to your work, Exhibit 257
‘8 the female ruler-of an Indian nation and dragged 8 A. Because.what you have is a private,
9 _her off to: the. ‘Mississippiis.on private.. 9 citizen protectrng his prrvate archeotoglcal site
10 Othef sites df importance; 10 on, hlS private property whlch,was damaged: through
11 ‘battléfields, plantations, you iame'it; private 11 A6 fatilt of his own and against his wishes, That
12 Iand So. you know, it's always been’thie-case:that.. 12 ‘is number one.
1§ we; if's. been recognlzed and always has been the: 13 ‘Number-two,.it's:a mu|t|component sitg;
14 case that state archeolo ork:and dowork 14 withint restlng materlals to lt whlch should be
15 - _ ‘ ingrs for the: 15 dric f
16 protectron of their, sites on: thelr property if:they’ 16 entered fully int;re d {0 the
17 the fandowner or steward are: wrlllng obe 17 .archeolog|cal ‘record for- other people to build off
18 - lafdowners ard stéwards, 18 of.
19" So expending Mffort working with doing 19 And for three; it's attached to too
-} 20, -assessments is part.and parcel of what we d6 and 20 many. other sités:up and'down that river
|21 have donie:at one.fevel-or-another for-better than 21 ferms of the research-thatWas done by: the
22 45 yedrs. :22 landownerand it's hinged. Ifit's:gone; then. part
23 Q. Okay:. [i'your opinion is‘there a 23 of the revrew process. byv' other researchers: using
24: public benefit to thé Work that yoi did'in Sreating 24 Kis work is now missing:. ‘You il have his pictures;
35. Exhibit: 25 ‘your archeologlca| damage assessment? 25, they Il have hrs set; they Il have Ris maps, but
o Page:180 . .page 181
1 the damage to it-is.done. ‘Which is why the: 1 Q. [have one: question; Dr. Leader.. The ~
2 research asfaras| m ‘concerned:needs to be done | 2. homeowner letter that you referenced as-giving
.| 3 and why | ¢amei be' ] d d on the 3 notice about the: archaeologlcal structures?
4 reseafch.evaliatio iéological research 4 A. Right.
5 statemerit. ltneedstobe done. 5 Q. “Thatlétter was notto my client Weston
6 Understand-that that dlso needs to be - 6! & Samson, ¢orrect?
| 7 dahe prior to the hext part: which is the 7 A. The letter was;to'me, cofréct.
8 TFestoration: To do the restoration propefiy; you. ‘8‘?. Q. No, no, I mean, you ‘mention = strike
9 need to dothe first oneso yoli can.put thef 9’ that. Thatwas a bad question: Whodid the.
10 'together and understand-which the interdigitate. 10 Homéowner tell you hé relayed thatir form: tion fo?
11 It§notoneé or the offier:it's combined; it's 11 . A. Theiworkmeénwtio weére.at the'site’ '
12 Both, At least so faras.I'm oncerned So yeah 12 the actual work:
13 it's-public benefit. It's absolutely publi¢ 13 Q, Okay. Sosomebody who was actually
14 _,benef't 14 engaged I constructron actlwty on the'site:.
15 Q. Nofurther questlons “Thank-you, 15’ ,
16 DF. Leader? 16: Q. Al ight. So that would' fit be a
47 - A. Gfeat | may'make ¢lass yet. 17 basis to.include. some'sort of maiicious wiliful
18 EXAMINATION 18 actrve to the engmeer "Who was not:provided that:
19 BY MR: KENDALL: , 19, if ?
20 Q.. 15 Saipan in the United States’? 20 A Not necessanly “The question then
21 A. Saipan is: part.of the United States. 21 becomes theone. of supervrsron and oversrght and
22 If's Kind of off the Northern. Marianas.
23 ‘@: Okay. Thank you. on thie i0ns; there
24 EXAMINATION 24: of, thrs type of thrng I do not have:the! mlnutes
25 BY'MS. WOOTEN: «2'55 of: those conversat:ons That would be a.
A W R A. WlLLlAM ROBERTS JR & ASSOCIATES (800) 743 DEPO Pages 178-181
L il scheduledepo com

Page 556 of 583



Modesta Brinkman; et-al: v.
‘Weston: & Sampson et-al,

dohnathan M Leader, PhD
February 16 2018

mﬂ@ﬁmwwu

Fage 182
determination of, the¢Court but at its: facelwould )

not say 0. | wouldisay it is;corinected,

Q. Youwould'alse say you don't have:
enoughinformation to. get an actual oplmon on
that, correct? :

(A, T'iould’say 1'do riot have sufficient
information‘to grve +the final determination-on
that But based:on the deposmon i have:more
strong opi rngqn that it |7|ke|‘y‘ was. connected:

Q- ‘Al fight. Thankyois.
EXAMINATION
BY MR: STEWART:
Q Dr. Leader real quick. Do you. know if

15; confronted the constriction: worv ers, with the;

notion that.it was somethlng that there

) archaeologrcally S|gn|f|cant

A. ihaven no: o/idba: whatsoever
Q Do you know |f whether or not those

A That ls-what is in the letter

oo N oo s wN

13 lncredulou Iy, addrtronal stones had been pushed

: resource on

Page 183:

MR.. .ENDALL It's what._l_.b_ehey,e .rsi
Exhibit-29. :
THE WITNESS: inthe letter;:in'the.
1 ere’'were two men below; one-of
\ standmg in'the foad below and the othér
drrvrng the equrpment l.yelled.loudly at:the men
to stop the clearing and pushlng these stones down

12 Thursdayv, the road was.more. smoothed -out’and.

16 ﬁ Q *That is: aII the mtormatlon you havé?
A. Thatis: all the mformatronlhave

25 Q. What doesiit'say?

T T Page184 t?_éée.t'as
1 Q- ‘How:do'you come that: understandlng"" :
2 A. Eromthe:question of depositions:

3 Q. -Okay.. Thosé:are-all my-questionsi:

4 j AWR-JOB.N®.15713,
15 ‘CASE’ ION: MODESTA BRINKMAN; DAVID BRINKMAN
6 s, after having been-advised

7 ofhis nght to read‘ and sign this transcnpt doés : _

8 not.waive that right.) '8 SERVICES INC:; WESTON&SAMPSON EMR, INC., et al.

b : 7

9 (The- deposmon was: concluded at.2:58

‘(Please return’both-Signature, of Deponént pages)

110 pma)i

|"1’1

12

14 followrng corrections, if any: e i
g 11 PAGE! LINE' = CHANGE - REASON,
15 12

16 13

47 14

18 16

19 17

20 18

g 19

21 20

22 21

23 22

N 23

o 5

25 25

AlWIR A WILLIAM ROBERTS JR &ASSOCIATES (800) 743 DEPQ Pages 182-185
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Modesta Brinkrian, et al, v. Johnathan M Leader RPhD

Weston &Sampson et al. : o . L February 16, 2018
. ' Page 186 T Page 167
1 SIGNATURE OF DEPONENT (CONTINUED) 1 CERTIFICATE OF REPORTER o
‘2 DEPOSITION DATE: February 16, 2018 2 C
3 CGASE GAPTION; MODESTA BRINKMAN, DAVID BRINKMAN, | 3 I, Julié L. Bohomo; Court Reporter-and

JAMES COLEMAN; CARL FOSTER, KAREN FOSTER; ROBERT| 4- Notary Public forthe State.of SoLith Carolina at
4 COLLINS‘PAMELA COLLINS.vs: WESTON & SAMSON, ING;; | 5, Large do hereby: certlfy that the foregoing
; 6 5 atit irate; ;and complete
A record
8 I further certlfy that_l am_ne:ther
o | >
io
11 : ,‘ : ]
12 afﬂxed my offi cnal seal this 2nd' day of March;
‘13 2018 at Charleston; Charleston County, South
14 Carolina:
1 by ce 15,
16 thatthe deponent.was advised ofhis or.her right; ) 16
to fead aid sign; ‘said depqsunon both verbally and 117
: ' 18
19
20
21
22
23
Juhe L Bonomo
24, Courf Reporter
My Commission expires
25 . July 28,2027
Pags 188 ... Page1so
1 INDEX 1 REQUESTED INFORMATION INDEX ;
‘2 2 _
3 ‘Pager  Line 3 | (No ‘IAfoEfation Requested)
4 s
5 JONATHAN M. LEADER, 'PhiD:, 4 1 5 BXHIBITS
6  EXAMINATION 4. 10; (3 '
i T 7 ‘Page Life:

.8 EXAM] Cigs 35 | & PLF: BXR}, 74 Report). Ledder A 3
‘9 BY-MS. WOOTI-N 5, Subpoena,Response
10  EXAMINATION 131 12 10; 000018000029
17 BYMRL "éTEWI;EIi‘ - 11  PLF. EXH.- 25, .Archagological ] B
i3 EXAMINATION ' 135 q 12 panage AéSessment Report
43 BY MR, HEMLEPP : 13 PLE. 26; Photograph, 1. 23
14  EXAMINATION a54; 1 14  PLF. EXH. 27, Photograph 1 24
s '“ MR HODGE: . : 15 PLF. EXH. 28, Eftail, Castle 37 7.

16 ! 1.4 ig 16 Road Sewér :AbUtments: )

17  BY MR. ¥ 17 PLP, EXH, 79, Létter; 1-1-18 50! 15
18  ‘EXAMINATION 180° 24, iz  PLF. EXH: 30; Fidewater 7L 9
i3 BYTMS: WOOTEN ‘ ' 19  Dogument
20  EXAMINATION : 182 11 20 PLF. EXHL 31, Not&s 145 1 .
21 B EHART: _ o 21 ‘
22 SIGNATURE:OF DEPONENT is3: L 22
23  CERTIFICATE 'OF REPORTER 187 1 23
24 ' ’ 24
25 : 25

Alwlrl A WILLIAM ROBERTS, JR.,; & ASSOCIATES (800) 743-DEPO _ Pages 186189
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people tmmped(hmgh
onthewnyéoafenymmdat

idges destmyed hy ﬂoods or,
" \Mote intriguing, the. Hrper's:

wgddy ‘aitist who sketched Sher.

-bemmmm&\nhmnsymd ;
“The markers around: the: |
Brvad R:verbndgepveyou the;’ i

mpMCohmbnmmeIBZSMil!s
..Aﬂascanbemad.a_fmymv

bridge and CraneCresk.

‘Based’ofi the:1825:map scale,: |
(e {ervy;crossed 2,13 miles north:
of the Gervais:Street tmdge That |
puts .1he: ferrv. ’cmssmg .about’”
halfway’ ‘between _the current,
Broad River Roed: bndge and~

Brinkman’s property: Also,.geog:

raphy hints thatthe ferry crossing

was south;of the current bridge,, |:
whmtheslowoﬂhemarbmﬂ

{s Jesy'steep,

;; rinkman wants: to find‘acco- :
maps" { the varicus ex

pansions of the Columbia Canal..:

The bndge Was: unlukdy 10: span :

hisyarg!v

now’is the CanalEmb
pomon ‘of the Three Rivers Gi

smdbndge
inBrmkmansyard he!

be:ableito:prove the 1865 ndge T
started there. The visible: rocks;.

) no lan: o’ proﬁtr-

CAHESIATECXe}

Bmsl:nnn Suspects:that wasithe
Last ‘incarnation of bridges-on: this
«site:before bridgesbuilders. moved
nonh {o'the current:location:
‘Based on historic’ records of the

1908 flood. .the' river. would have

‘fisef to:the level of the:rocks:in
Brinkman's yand: ‘Cou!d, ‘the-men
'in the postcard be:standing on
‘those:rocks?

Bnn.kman ‘invited:Leader, di-

: mor ol the 'S .C.Institite for AT:

dlogy and -Amhropology st
USC;ito;look:st the site:and.con:
fder his: hvpmhas. ‘Allera qwdc
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Archagological Damage Assessnient Report
ForBrinkman; et al;.v: Weston.& Sarnpson, Jiic. et. Gl:,

'

mber;2015-CP-40:5598;

peepared By

Jonathan M. Leader;:PhD:.
SCState Archagologist
‘Soiith Carolina Institute of Archagology-and. Anthropology.
‘University-of South Caroliiia
1321 Pendieton Street

Janisafyi1z, 2018

Leader Sibpoena Resparise 000018
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Abstract

archiaeologicalisites locited at 150 Castle

ave resulted:from the wrongfulacts
ed.. The:coinmercial

and-tepair of thésite.

Leader Subpoena Résponsé 000019
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Aichaeological Damiage Assessment Report:
‘ForBrinkinian, et.al; v. Weston.& Sampson, Iiic. et. al.,,.

‘Case fiumber 2015:CP:40-5598. 3:2016CV00165

ntrodaction.

Leader-Subpoena Response 000020
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'The tesnmony, eXhlbITS and maps provuded by the plamt:ff plamtlff wntnesses and plalntiff expens were

Leader Subpoena Response 000021
Page 565 of 583




Gthér structurésias d:itéms 1ot of-an archaeologlcal fiaturé alleged by the plaintiff to fiave:heen

damaged or destroyed by Weston & Sampson, Inc et..al.; donot; all within the scope;of th;s report..

Commercial Value:

Leader Subpoena Responge 000022
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heading can be:made:

Archagologicil Value

Leader Subpoena Response. 000023
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It:should be noted: that the affidavit of Alan-A. Abbata, P.E (2018) spec:ﬁcally contradlcts the prevuously .
,stated}ﬂpmnons of the defendant that a permit was not necessary and that the area under |mpa “—-was

Tabie 1; fAi§ha§é1‘6'g!,¢al,‘V§lge of Damages:

Leader Subpoena Response 000024
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" Rate/Hotrs

icipal Investigator

[ ConsultationwithSCAA |

| brincipalinvestigator

Leader Subpoena:Response: 000025
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STEE08

-that may need stabﬂ:zatnon

‘Table 2. Restoration:and Repaif.Cost..

| Emergencyrestoration and repair

Leader Subpoena Response. 000026
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‘&)

- Eonsultation

Sgned . ..y

Leader Subpoena Response: 000027
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 br. Johathon'™: Leader

1{‘_1‘Pendleton t, i%Eidor, Su1te 16;
- ‘Dear DrLeade,

Please:nate that thlS ietter refers to mctdences occurrmg félativeito a‘nrattempt tobuild an-aceess road
SE; 29210 (my resldence‘)‘on Wednesday February 11, 2015

Thanlkiol very. miich-for your attention:

aiies R{Jay) Col

TamesR. Coléian, Ph.0.

Leader Subpogna Response 000543
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3Februarv 15, 2018 15°57

VB Laurie Slade Funderbutk

1 (803)73 113044
Telephone conversation concerning SCEL Section. 16 115780
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! National Reg‘ister'of. {istor] | | NationalPark Senice

U.S. Department of the interior

Public, non-restricted data de»p%cﬁng National Register spatial data processed by the Cultural Resources GIS facility. Data fast updated in April,...
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From: ' o _;Andrade, Kristin'B:SAC zKristin.B: Andrade@usace army; mil>

‘Sent: -~ Thursday, ‘March 19; 2015 957 AM

To: nggms, Dana R

€€z 'McKoy, peter (Bnce) SAC; ‘Parker,.Les L: SAC
Subject: SAC- 2015-00309 Castle- Diive (UNCLASSIFIED)

: C1a551ﬁcat10n UNCLASSIFIED
Caveats: NONE.

Dana;,

Les parkérand: (investigated the Castle Drive:sewer line prOJect yesterday and there are several 404 violations out there.
We would advise:thatyou:stop ¢ all work:with’ the pro;ect We will b& sending a cease and. desist letterto the City..Can
you.s rid riie the nameand. contact: mformatlon forthe contractor7 We will be sendmg them one also. If i you have:any.
questlons or would hke to-meet to’ discuss-this; let me know

~ Thanks;

Kristin Andrade
‘1835 Assembly St. Room 865 B-1
a; SC 29201

*pleasé note my email address has changed to,‘Knstln B. Andrade v'usace army: il

C1a551ﬁcat10n UNCLASSIFIED

City of Columbia 000149
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DEPARTMENTG THEARMY
‘GHARLESTON DISTRICY, CORPE OF ENQINEERS'

4835 Asgombly Strest, Room! Ba50:1.
‘COLUNMBIA, SOUTH GAROI.!NA 20201

CERTIFIED MAIL:< RETU AHURN RECEIPT REQUESTED

AR 28 15

- 'Regulatory Division

;Shannan ﬂerford

Layne ) ,
2090 Tucker Indusirial | Roati Suite A
“Tugker;: GA;30084 )

 SUBJECT: SAG 2015-00300:6F

been perfo di '
Department -6f thie. Arm) .gulatosy:auﬁmﬂty

RECEN 1)

Page 580 of 583
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iy v Ay auinstonis Fegardln s iatel, pledsd:Contack KA Ancitad &t 803-

263«3903
ﬁaspectm’liy, : 2

M@K. oy
ﬂﬁhiafs;!ﬂdﬂﬁwéﬁtﬁfﬂﬂﬁh

Enclosura:
;Qfawings dated March 24 2(315

Copy Fumished:.
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DEPARTMENT OF THE ARMY

CHARLESTON' DISTRICT, CORPS OF ENGINEERS
1835 Assembly Street Room 8658-1
COLUMB!A SOUTH’ CAROLINA 29201

" 'REPLY-TO-

ot ATTENTION OF. o ‘ » Am ?4 2
CERTlFIED MAIL - RETURN RECEIPT REQUESTED

-

. Regulatory Division

Dana Higgins
i C|ty of :Columbia
Utrlmes & Engmeenng Department ’

'Columbla,;SC 29217
~ SUBJECT: SAC:2015-00309-6F

Dear'Ms. Higgins::

: A récent mspectlon by a:member of my- staff revealed th fill material had b&&R pIaced
‘inwetlands adjacent to the B d Rlver and tributariés that flow. r ctly into the Broad River:
behmd Castlé Drive,. Rlchland County, South Carohna The. specn‘” ¢ area of concern to this
office’is sHoWwn on the enclosed sketches: dated ‘March 24,2015. Information’ avarlable to this:
office’ indicates that you are:a part nsnble for the work déscribed above, either as property '
owner or the/person: performing or causing the: performance of this Work; and:that this work has
been. rjormed in waters-of the United: States (whlch includes wetlands), and is'thus: subject to
Department of the’ Army regulatory auithority.

f the current: permrt provisions:of the: Clean Water Act as they

_ ula' “your : attention is:called to- Section 404 of thls Act (33 USC:
'1 344) WhICh authonzes‘ ¢ Secretary. of the Army, acting through the Chie of_ Engmeers to
issue permits -for the dischargs of"dredged or fill material:into: all'waters of the United States;
whiich includes all- wetland. areas. :

' Af thisjuncture; this:office is contmumg to gather lnformataon relative to thi§ matter in
ordérto decide on a course of action: Please take this opportunlty to provrde this office:with any
~linformation-you-feel: i pe ent in th s case when you provide-your written agreement to comply’
»W|th thns directivé. | trust. you wrll f nd hat your immediate attention to the resolution of this
matter |s inyour best, lnterest as 'well as being of benefit to the:affécted resource. Please,
il -~for & meetmg to digcuss. this-violation and a plan for resolving the issue. If you

1d, this' matter will be referred throtUgh' our ‘Office:of Counsel to the Department of’
Justiee;or the U:S. Enwronmental ‘Protection Agency.

City'of Columbia 000135
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253-3903.

Respectfully;

If you have. any: questlons regardmg this matter, please: contact Kristin. Andrade at 803+

.~ ‘Enclosure:
- Drawmgs dated March: 24 2015

CopyFurmshed..

U S Enwronmental Protectlon Agency
Reg|on IV Wetlands: Protéction Séction,
61 Forsyt Street .

Atlanta,, Georgla 30303

~:South Cardlina: Department of

Health and Envirsnimental-Control

' ;Attn Mr; Ehuck Hightower

Bu

of- Water

2600 Bull Street

Columbla South Carohna 29201

Brlce McKoy

Chlef Northwest Branch

¥

ity of Columbia 000136
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

G. Thomas Cooper, Circuit Court Judge
Jocelyn Newman, Circuit Judge

RECEIVED)
APPELLATE CASE NO. 2018-000948 MAR 26 2018
CASE NO. 2015-CP-40-5598 SC Court of Appeals

Modesta Brinkman, David

Brinkman, James Coleman,

Carl Foster, Karen Foster, Appellants,
Robert Collins,

V.
City of Columbia, South Respondents.
Carolina, North American
Pipeline Management and
Layne Inliner,
CERTIFICATE OF COUNSEL

osed to be included

[ hereby certify that the Record on Appeal contains all material
by any of the parties and n%t\ :

Columbia, South Carolina 29224
(803) 386-1504
Counsel for Appellants

March 26, 2019
Columbia, SC




