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. PRELIMINARY STATEMENT

The Respondent City of Columbla (“Clty”) set forth two issues on- appeal I. That
. the Circuit Court did not err in ﬁndlng that §16 11-780 is 1napphcable in this case, and II:
That the “utihty worker exception of §16 11 780 (K)(3) prov1des nnmumty to the City

of Columbla
The City makes the- erroneous claim in its ‘Staternent of Facts on page 3 of its )
Initial Brief “that the Appellants’ I_niitiai“ Brief “‘falsely assumes the - ‘existence of

archaeological resources on. the property is not in dispute.” In oppoSing Summary’

Judgment the Appellants have argued consistently that there is a genuine issue of a

material fact regardlng the City s (and other Respondents )-denial that there are hlstonc
_srtes or archaeological resources on the Appellants, propertles. It 1s.obv1ous. from the
. City’s brief | that it absurdly'reﬁlses to"aeknOWiedge -Vor-' admitf the site’s historical
significance in spite A_of‘ the evidence in the record from the"South Carolina Departrnent of .
* Archives and History’s 'Aurc‘hsite database “on which the .Appeilants’ properties are
' identified as “Historic Areas Broad Rlver Ferry and Br1dge Site,” and the clear and
convrncmg testimony of the South Carohna State Archaeologist to that effect.
. (Appellants’ Initial Brief Pp- 25-31‘). The City’s admission‘ that there is a factual dispute
demonstrates that there were genuine issues of material fact which shouid haveiled the-

Circuit Court to deny Sunimary Judgment.'

-1 The City erroneously claims, “it is undisputed that the entire portion of the properties
upon which NAPM was working was a wooded, overgrown portion of the property
- without improvements.” While this assertion is facially incorrect, it is not germane to the

outcome of this case. |
. . Y



ARGUMENTS

L THE CITY’S ARGUMENTS ARE ABANDONED AS A MATTER OF
LAW

The- C1ty s brlef makes no c1tat10ns to the record in this case, nor do 1ts
Arguments II. through VL. cite any case law or other authorlty in support of the City’s
' arguments As a matter of law, the C1ty s Argurnents IL. through VI. are deemed to be‘
. abandoned. These arguments are_only conclusory statements that crte no evidence in the |

record of the case, nor do they -‘cite any legal authority for.support. )

"An issue is deemed abandoned if the argurnent in the brief is ’only conclusory "R
& G Constr., Inc. v. Lowcountry Reg’l Transp Auth., 343 S. C. 424, 437, 540 S.E.2d 113,
120 (Ct App 2000) see also State v. Colf 332 S. C 313 322 504 S. E2d 360, 364
(Ct.App. '1998) (finding a conclusory, two-paragraph argument that cited no authority
other than' an evidentiary rule was abandoned) aﬁ"d as r-n'odiﬁ'ed on other grounds 337
FS C. 622 525 S.E. 2d 246 (2000) Further, "[o]ordmarlly, no point will be con51dered -
~which is not set forth in. the statement of, the issues on appeal " Rule 208(b)(1)(B)

"'SCACR.

“An issue is deemed abandoned and will not be con51dered on appeal if the
argument is ralsed ina brlef but not supported by authority.” Glasscock, Inc. v. U.S. Fid.

& Guar. Co., 348 S.C. 76,81, 557 S.E.2d 689, 691 (Ct. App. 2001)



o " THE CITY FAILED TO' APPLY THE RULES OF STATUTORY'
CONSTRUCTION . AND FAILED TO REBUT APPELLANTS’
ARGUMENTS : :

The C1ty did not’ rebut the Appellants argurnent -that the t‘errns “willful,
knowmgly, or ma11c1ously” in §16- ll =780 apply to the phrase ‘enter upon the lands of
another” and do not modlfy language beyond the verb “enter.” The City d1d not address
the_ issues ralsed by State v. .szles, 80‘5 S.‘E.204 (Ct. App. 2017) and U.S. v. Jones,-47l

F.3d 535 (4m Cir. 2006) which are relied'upon by the Appellanyts. ' The City engaged in no

analysis of the statute its construction or application to"the facts in the record. Instead,
the C1ty palnts the statute w1th a broad brush in an attempt to erroneously make it say
what the C1ty wants 1t to say The mens rea in §16- 11-780 is to “w1llfully, knowingly, or l

)
mahc1ously enter the. lands of another ”? Wrthout questlon the City and 1ts contractors

adrmtted that they entered the Appellants land and exceeded the boundarles of the o

permanent easement (R p- 77 hnes2 8 R. pp. 80-81, lines 21 -25, l 18, R Pp- 2l6 217
test1mony of Gene P1erce P E and M1chael Shue, P.E.; Appellants Initial Brief, pp.17-
19) The second mens. rea is that the act must be “for the purpose of moving an
archaeological resource.” An. obJect can be purposefully moved without knowledge of .
details and spec1ﬁcat10ns on the object 1tself (Appellants In1t1al Brief, p. 11-12) §16-11- |
780 does not. require that a person "have knowledge that the obJect moved is an. -
archaeological resource ~at the. time of drsmrbance. | The South Carolma State
Archaeologist testified that one could .be liable under the statute and not know that the ,.
thing that was disturbed was an archa‘eological' resource'. (Appellants’ Initial Brief p. 20-
21Rp66Rpp8788hne5132515) B |

The City further makes reference to what it belleves is “The legrslature s 1ntent n |

this act” without any supportmg ev1_dence. Such speculatron is tantamount to what the -



City wants the legislature’s intent te be, rather than what such intenf actuaﬁy is. In
' con;trast, the Appellants cite the testimony of the South Carolina State Archaeologist, Who
assisted and advised the legielature in" the creetion of §16-411-78(;,- as evidence of
legislative intent. (Appellants’ Initial Brief pp. '20-22, R. pp. 87-88, lines 22-25, 1-5, R. p.
554:172-173, lines 22-25, 1-5, R. p. 575)
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III. THE CITY ERRONEOUSLY ARGUES THAT THE RESPONDENTS’
ACTUAL OR CONSTRUCTIVE KNOWLEDGE OF
ARCHAEOLOGICAL RESOURCES WAS NOT BEFORE THE
COURT. : - : ' SR

§16-11-780 of the Code places liability upon entities who “Willfully; knowingly,
or malieiouSly enter the 1ends of- another...and disturb or. excevate a prehistoric or
historic site...for the purpiose of discovering, uncovering, moving, removing, or
aﬁempting to move an afchaeological reseurce.” Knowledge that a site is historic or that
a site is en archaeological resoﬁrce is not required under the statute; however, should thie
Court conclude otherwise, wiltful and knowing is eetablished by the Respondents’
conduct. (Appellants’ Initial Brief pp. 13-19) - | |

The knowledge requiremerﬁ of §16-1 1-780 was cleaﬂ& before the Cireuit C(v)urt.2
The Appellants cited.'the testimoﬁy of the City’s Professional "4Engineer, Michael Shue,
who admitted that he knew that the City' and its eontractOrs were workiﬁg outside of the
easement on the Appellants’ properties. Sﬁch admission \;\/as a knowing “entry upon the
lands of another.” NAPM subinitted an affidavit that i;c was unaware that the standing

stones on the Appellants’ properties were historic structures. (R. pp. 45-46) The

Appellants responded in their brief to the Circuit Court that the Respondents admitted

2 The City cites §16-1-780 of the Code in support of its second argument in its
brief; however, no such statute exists. Presumably, this cite is a typographical error.



that they made no effort to determineA if there were any archaeological resources or
historic sites on the Appellants’ properties. (R. p 54, lines 6-8) Had the Respondents
.pérformed any due diligeﬁce, knowledge o'f ‘the historic sites on“ the Appellants"
properties‘ was easily ascertainable. (R. pp. 62-63; lines 18-25, 1-19, R. p. 73, R. pp. 372-
373, lines 16-25, 1-4) The Appellants submitted a proposed order to the Circuit Court in .
which the issue of the Respondents’ actual or constructive knowledge was central in
opposition to the‘Mqtion for Summary Judgment. -(R. }le. 94-96) In _addition, the
Appellants’ brief before the- Circuit Court inclﬁded the testimony of the State
Archaeologist, who testified _th'at one. could be liable for damage to or destruction of an
archaeological resource withoﬁt’ having‘ Spe;:iﬁc knowledge th_ét the thing damaged was
an archaeological structure. (Appellaﬁts’ Inifial Brief, pp. 20-22, R. p. 88, lines 1-5; R. p.
554:172-173, lines 21-25, 1-5) The Appellants also argued these points before the
Circuit Court. (R. pp. 382-383; lines 9-25, 1-12) Other than vague and noﬁspeciﬁc
allegations, the 'Cify ‘has not pointed to anything in the record to support its‘\ second
argument. The City’s claim thaF the issue of the actual or coﬁstfu;:tive knowledge of the

Respondents was not before the Court is patently incorrect when compared to the record.

1IV. THE CITY’S THIRD ARGUMENT THAT THE ARCHAEOLOGICAL
RESOURCES HAVE NEVER BEEN DESIGNATED AS HISTORIC IS
CLEARLY ERRONEOUS.

In its Initial Brief, the City fails to rebutv the Appellants’ argufne_nt that the
Compty Bridge Abutmeﬁts were designated as historic by the South Cafolina Department
of Archives and History’s Archsite public database and by the South Carolina State
Archaeologiét. .The' ‘C‘ity_ pretends like,‘ ‘these“ materiél facts' do not exist when the}; '
incorrectly assert that it is only the Appellant Davi_d Brinkman’s opinion that the bridge

abutments dating from the 1790s are archaeological resources. Unfortunately, the Circuit



Court also failed to address the material facts before it that both the Department of |
Archives and History and the Office of the State Archaeologist had designated the Bridge '

- Abutments as archaeological resources.

V. THE CIRCUIT COURT’S-ORDER ERRONEOUSLY FOUND THAT
THE DEFERRAL IN NOMINATING THE APPELLANTS’

PROPERTIES TO THE NATIONAL - REGISTER OF HISTORIC -

PLACES RENDERED §11-16-780 INAPPLICABLE.

The Circuit 'Court_ improperly relied upon a 2008 letter from the South Carolina

: Department of Archives and History to rple in iMay 2018 that §16-11-780 of the Code
was inapplicable to this case. R pp.‘9-11) The letter stated that the‘Department of
Archives and History chose not tc‘)bncl)mrilllé.té Appellant David Brinkman’s propérty for-
inclusion into thé National Régister of Historic Places at that time because additional
work was required prior to nominatioﬁ. (R. pp- 5 8—59) Just because additional work
needéd to be performed did not mean that theilocation was not a historic site. The Court’s
cohclusion stands in opposition fo the designation of the Appellants’ prope'rtie.s as historic
sites by the South Carolina Department of Arc_hives and History on _its ArghSi_te public

~ database and the designation by the South Carolina State Archaeologist of the same.
(Appellants’ Initial Brief pp. 26-32, R. p. 73, R. p. 550:157, lines 12-22, R. p. 406: 56,

lines 1-13)

; The Circuit Court’s order granting NAPM Summary Judgment is based upon the
2008 letter declining to nominate thé site to the National ‘Register. The Court opined
"‘Bascd upon the abéve [letter], Plainpiffs éamiot point to any evidence that the alleged
- archaeological _resource/archaéblég.ical.istructure(s) at issue have beeh designated as
historic by any applicablé...authorities.” (Brackets added, R. p. 10, lines 1-3) The Circuit h

Court’s Orders and the City’s argﬁment's are clearly erroneous in light of the evidence in

6
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the record from the two authoritative sources, the South Carolina Department of Archives
and History and the South Carolina State Archaeologist. The Circuit Court erroneodsly |
found that not having a National Register nomination was the basis for determining that

§16-11-780 was inapplicable.

VI. THE CITY’S EXCUSE FOR THE CIRCUIT COURT’S
MISSTATEMENT OF THE LAW DOES NOT WARRANT BASING
AN ORDER ON A MISSTATEMENT OF LAW.

The Circuit Court’s reliance on its misstatement of the statute resulted in an order
fhat was clearly erroneous on its face. The City segks to }Jﬁlize this error to narrow the
scope of “f)urpose” to sbmething less th.an.'what is actually cpntajnéd in thé statutory
language. Thé City attempts to justify the Court’s obvious rﬁisstatement of the statute by
clairr';ing that “there was no purpose for" the City to disturb a historical structure,” as if the
Court’s error is insignificant. (C.ity’s Initiai Brief, p. 15) (jn the next page of its brief, the
City admits that'the purpose of its actions “was to perfqrm Work on the sewer line...” The
purpose of the disturbance and destruction of the historic Cofnpty Bridge Abutments by
Vthe City and its contractors was moving the historic site oﬁt of the‘way of a planned
- sewer line acceés road. The destruction of the Compty ABuUneﬁts was done outside of
the easeménf, where both the City and its contractors had no lawful right to be

performing land disturbing activities. (R. pp. 81-82, lines 1-25, 1-7)

South Carolina courts have reversed the decisions of lower courts, administrative
agencies, and municipal bodieé such as zoning boards whére their ﬁndings were clearly
errone.oust Foran v. Murphy, 803 S.E.2d 311 (C't. App: 20175, Weathers v. Bolt, 293 SC
486, 361 S.E.2d 779 (Ct. App. ~1987), Bonhqm v. Cave, 102 S.C. 308, 86 S.E. 681 (S.C.

1915), City of Aiken v. Koontz, 368 S.C. 542, 629 S.E. 2d 686 (Ct. App. 2006), State v.



 Dennis, 402 S.C. 627, ‘- 742 SE. 2421 Ct. A;Qp. 2013)‘ Osrnah v. 8.C. Dep't of Labor
Licensing, & Regulatzon 382 S.C. 244, 676 S:E. 2d 672 (2009) Although there are no. :
reported cases where the Crrcuit Court in- South Carolma 1ncorrectly 01ted a controlling.
statute, there is ample authorlty for this Court to overturn the dec1sron of the Circuit
Court for misquotmg' a statute by placmg words in: 1t‘that do not exist. _Such an error
renders the decision elearly €IToneous.
VII. THE CITY’S CCNVCLUTEb STATEMENTS DO NOT SUPPCRT |

APPLICATION OF THE UTILITY WORKER EXCEPTION IN §16 -11-
780 (K)(3) TO THE RESPONDENTS.

The C1ty s Initial Brief, whlch states that §16- 11-780 (K)(3) of the Code makes it
immune to habihty, tortures any reasonable and logrcal reading of the statute The C1ty
cites the Appellants rec1tation of the statute that “The plaln language readmg of the
statute indicates that it apphes to the personal:habihty of ut111ty workers who are engaged:
in and acting within‘th_e scope of theirl employment”'is “without me"rit.” (City’s Initial
Brief p. 15) The City goes on to make an"in'correct statement 'that the Appellants “warnt-
this Court to rewrite the statute to prov1de that thls provision would subJect corporate and
municipal entities in a manner which is not wrrtten 1nto the statute.” (Id) The City cites ' ‘

no authority for this erroneous position, nor does it state with any specificity what is

meant by this statement.

The Appellants pomt to the plain language of the statute that it applies only to
“lawful acts of a utihty worker acting \mthm the scope and in the course of his
employment.” .The City ‘cannot. pornt to any evidence that it as a mumcrpahty is a “utihty ‘
worker.” In addition, the, City makes the “unsupported’ claim that the statute “does not

apply to utilities.” (City’s Initial Brief p 16) The “utility worker ei(c'eption” does not



apply to utilities, but itt aetually say.s‘ that the statute does not “limit or interfere With the
lawful acts of a utility worker acting in the scope of and ‘in_ the course of_'his
employment.” F(Italics added) The City’s attempt to call itself a “htility worker” is
unreasonable, untenable, incorrect, and not consistent‘with the plain language of the

statute.

In going outside of the easement, the Respondents’ work was not lawful and was
beyond the project’s scope of work. (Appellants’ Initial Brief pp. 17-19, R. pp. 81-82,
lines 1-25, 1-7, R.. p. 70, #4, R. pp. 78-79, lines 25, 1-6) There can be no refuge for the
City or the other Respondents under §16-11-780, as neither the municipality nor the

corporations are “utility workers.”

CONCLUSION

~ In the interest of ayoiding oral argument by ar’nbush, Appellants request that this
Court ‘not consider any authority, arguments or fetcts not’ supplied in the City of
Columbla s In1t1a1 Brief and limit the City of Columbia to the contents of its brlef in
whrch authority and crtatron to the record support positions. Appellants further request
that this Court take judicial notice of pubhc record evrdence of the hlstorrcal site and -
evidence of historical s1gn1ﬁcance supplied in the record. As a matter of law the Court
should declare the City’s Arguments II through VI as abandoned. Appetlants, respectfully
request this Court to reverse the 'Orders for Summary Judgment subject to this appeal,
hold that there is a genuine factual dispute, and remand the case for jury trial on the

merits.
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