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- This matter came before the court for a hearing on January-24, 2022, The Applicant,
Alonzo Tarell Jones, was represented by Counsel Michael H. Lifsey. The Respondent, State of

South Carolina, was represented by Assistant Attorney General Mfchael D. Davidson.

OCEDURAL HISTORY
On April 19, 2013, Applicant pled guilty to Unlawful Carrying of a Pistol and Resisting
Arrest in Kershaw County General Sessions Court and was sentenced to concurrent terms of one
year suspended to six months of probation on each charge. No direct appeal was taken from
these convictions or sentences. On April 8, 2014, Applicant, with the assistance of retained
counsel Ronald W. Moak, filed his first PCR application. That action was docketed as 2014-CP-
28-0302. Subsequent to the filing of this action, Applicant was incarcerated on federal charges.
A hearing on the PCR action was held on July 16, 2015. Counsel Moak represented Applicant at
this hearing but Applicant was not present and no evidence was presented on behalf of the

Applicant. An order was issued on December 3, 2015, dismissing Applicant’s application with

prejudice. Counsel Moak did not file an appeal on Applicant’s behalf.
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Applicant ultimately filed a complaint with the Office of Disciplinary Counsel
concerning Counsel Moak’s representation of him alleging that Counsel Moak never attempted
to call or explain what was happening in regard to his PCR action, failed to respond to emails
requesting status updates and other communications, failed to inform Applicant his PCR hearing
was scheduled and arrange 2 means by which Applicant could participate, and failed to advise
Applicant that his application was denied at the end of the hearing. Counsel Moak’s
representation of Applicant was cited as one of the bases for discipline imposed on Counsel
Moak. Matter.of Moak, 417 S.C. 73, 789 S.E. 2d 42, (2016). In that opinion, the Supreme Court
found that Counsel Moak violated Rules 1.3 and 1.4, South Carolina Rules of Professional
Conduct, Rule 407, SCACR, because he did not. act with reasonable diligence in his |
representation of Applicant, and did not keep Applicant reasonably informed about the status of
the matter or comply with requests for information. |

In November of 2016, Applicant filed a petition for writ of Habeas Cbrpus in the original
jurisdiction of the South Carolina Supreme Court. On December 1, 2016, the Supreme Court
issued an order holding that habeas relief was not proper as applicant had not exhausted all other
évailable remedies pursuant to Gibson v. State, 329 S.C. 37, 495 S.E. 2d 426 (1998).
Accordingly, the South Carolina Supreme Court denied the petition without prejudice and
advised Applicant to file a subsequent application in the circuit court asserting these claims.
Applicant filed this action in conformity with that advice. A hearing was held on January 24,
2022, to determine if Applicant was entitled to appellate review of his prior PCR application

bearing the docket number 2014-CP-28-0302.
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FINDINGS OF FACT

Applicant testiﬁed on his own behalf. His recitation of the procedural history of the case
was consistent with the history outlined above. He testified that Counsel Moak never informed
him of the date of his PCR hearing or the outcome of that hearing. Applicant testified that
Counsel Moak never informed him of his right to appeal from a decision dismissing his
application and that he did not knowingly and intelligently waive that right. Applicant further
testified that if he had been informed of his right to appeal the dismissal of his application, he -
would have.requested Counsel Moak file an appeal. He further testified that his purpose in filing
the habeas action in the original jurisdiction of the South Carolina Supreme Court was to seek
appellate review of his prior PCR application.

Ronald W. Moak testified at the call of the State. Mr. Moak is currently suspended from
the practice of law for other, unrelated misconduct. In the Matter of Moak, 427 S.C. 1, 828 S.E.
2d 760 (2019). Mr. Moak testified that he did not keep Applicant informed of the status of his
prior PCR application and that he did not inform him of the dismissal of his application or of his
right to appeal the dismissal.

At the conclusion of the e_videntiary hearing, the State conceded that Applicant had met
his burden showing he was entitled to appellate review pursuant to Austin. | |

Based on the testimony of both Applicant and Mr. Moak, it is uncontroverteci that
Applicant was not informed of his right to appeal the dismissal of his prior PCR action and

Applicant did not knowingly and intelligently waive his right to appeal.

i
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CONCLUSIONS OF LAW
PCR applicants have a right to seek appellate review. Section 17-27-100, S.C. Code of

Laws, as amended, and Austin v. State, 305 S.C. 453, 409 S.E. 2d 395 (1991). A PCR Applicant
is entitled to a belated Austin appeal if the PCRjudge find either: (1) the applicant requested and
was denied an opportunity to seek appellate review; or (2) the right fo appellate review of a
previous PCR order was not knowingly and intelligently waived. Odom v. State, 337 S.C. 256,

523 S.E. 2d 753 (1999).

THEREFORE, IT IS ORDERED that Applicant is entitled to appellate review of the

dismissal of his prior PCR application, 2014-CP-28-0302.

AND IT IS SO ORDERED this j / day of !%. , 2022,

D. CRAIG BROWN
Circuit Court Judge

%A&zce , South Carolina
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This judgment was entered on 9th day of December, 2015, and 2 copy mailed first class or placed in the appropriate attomey’s box
on 9th day of December, 2015, to attorneys of record or to parties (when appearing pro se) as follows: '

Ronald Wade Mozk PO Box 2544 Camden, SC 29020 James Clayton Mitehell Il PO Box 11549 Columbia, SC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF KERSHAW FIFTH JUDICIAL CIRCUIT
Alonzo T. Jones, Fed. ID: 70680-053 2014-CP-28-00302
Applicant,
ORDER OF DISMISSAL
V. : 2

State of South Carolina,

Respondent.
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This matter comes before the Court pursuant to an application for post-convictionc}elief
(PCR) filed April 8, 2014. Respondent made its Return on June 12, 2014, requesting an
evidentiary hearing be convened. Ronald W. Moak, Esquire, was retained by Applicant to
represent him. An evidentiary hearing was held on July 16, 2015, at the Richland County
Courthouse. Applicant was present and represented by Counsel Moak. J. Clayton Mitchell,
Esquire, of the South Carolina Attorney General’s Office represented Respondent.

At the PCR hearing, Cornelius J. Riley, Esquire, testified. This Court had before it the
Kershaw County Clerk of Court records, Applicant’s South Carolina Department of Corrections
records, the PCR application, the Return, and the guilty plea transcript.

I PROCEDURAL HISTORY

Applicant was indicted during the February 2013 term of the Kershaw County Grand
Jury for Unlawful Carrying of a Pistol (2013-GS-28-0083). Additionally, Applicant waived
presentment to the Kershaw County Grand Jury for Resisting Arrest (2013-GS-28-0334).
Applicant was represented by Cornelius J. Riley, Esquire. On April 9, 2013, Applicant appeared
before the Honorable DeAndrea G. Benjamin, where he pleaded guilty to both offenses. Judge
Benjamin sentenced Applicant to one (1) year imprisonment for Unlawfutﬁawg)g; &{e%r%iségk iied

Copy of Original on File in this
Gourt
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and to a concurrent one (1) year imprispnment for Resisting Arrest. Applicant did not appeal his
guilty pleas or sentences.
In this action, Applicant alleges that he is being held in custody unlawfully for the
following reasons: |
1. Ineffective assistance of counsel in failing to properly investigate the
charges against Applicant.

2. Ineffective assistance of counsel in failing to advise Applicant that he
could be subject to federal prosecution.

II. APPLICABLE LAW
In a post-conviction relief action, Applicant bears the burden of proving the allegations in

the application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application

alleges ineffective assistance of counsel as a ground for relief, Applicant must prove that
“counsel’s conduct so undermined the proper finctioning of the adversarial process that the trial
cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,
104 S. Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions i’n»ﬂie exercise of reasonable
professional judgment. S_tnikggg, 466 U.S. 668. Applicant must overcome this presumption in
order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. Id. at 117, 386 S.E.2d at 625. First, Applicant must prove counsel's performance was
deficient. Id. Under this prong, courts measure an attorney’s performance by its "reasonableness
under prevailing professional norms.™ Id. (citing Strickland, 466 U.S. at 688). Second, any

deficient performance must have prejudiced Applicant such that "there is a reasonable
C 2; Page 2 of 7
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probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been different.”™ Id. at I17-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the
Applicant must show there is a reasonable probability that, but for counsel's alleged errors, he
would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S.
52, 59 (1985).
L.  FINDINGS OF FACT AND CONCLUSIONS OF LAW
T'ms Court has reviewed the testimony presented at the evidentiary hearing, observed the
“witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court has reviewed the Clerk of Court records regarding the subject
convictions, the transcript, Applicant’s records from the South Carolina Department of
Corrections, the application for post-conviction relief, and the legal arguments made by the
attorneys. Pursuant to S.C. Code Ann. § 17-27-80 (2003), this Court makes the following
findings of fact based upon all of'the probative eﬁdénce presented.
Failure to Investigate
Applicant alleges Counsel was ineffective for failing to investigate the facts of the case.
He argues that he has learned the gun that was recovered from him during the incident was not
processed by investigators. Counsel testified Applicant was (;riginally charged with being a felon
in possession of a firearm but that charge was dropped because he did not have a requisite félony
conviction. Counsel credibly testified that there was no dispute about whether there was a gun
found on Applicant. He testified that Applicant was eager to plgad guilty and was happy with the
sentence.
This Court finds this allegation without merit. “Criminal defense attorneys have a duty to

undertake a reasonable investigation, which at a minimum includes interviewing potential
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witnesses and making an independeﬁt investigation of the facts and circumstances of the case.” -
Edwards v. State, 392 S.C. 449, 456, 710 S.E.2d 60, 64 (2011) (internal citations omitted). The
record reflects Applicant fully admitted his guilt to the plea court. “A guilty plea constitutes a
waiver of nonjurisdictional defécts and claims of violations of constitutional rights.” Jamison v.
State, 410 S.C. 456, 467, 765 S.E.2d 123, 129 (2014) (citing State v. Rice, 401 S.C. 330, 331-32,
737 SE:2d 485, 485-86 (2013); Hyman v. State, 397 S.C. 35, 44, 723 S.E.2d 375, 379 (2012)).
Notably the South Carolina Supreme Court has held “[a] guilty plea represents a break in the
chain of events which has preceded it in the criminal process.” Id (citations omitted). “When a
criminal defendant has solemnly admitted in open court that he is in fact guilty of the offense
with which he is charged, he may not thereafter raise independent claims relating to the
deprivation of constitutional rights that occurred prior to the entry of the guilty piea.” Id (citing
Rice, 401 S.C. at 332, 7378526 at 486). Applicant cannot ﬁow claim that he did not have a gun
when arrested. He fully agreecf to the facts as laid out by the solicitor and admitted to the
allegations set forth in the indictment.

In any event, Applicant failed to present any evidence that the gun was not propetly
processed by law enforcement. See Moorehead v. State, 329 S.C. 329, 496 S.E.2d 415 (1998)
(“failure to conduct an independent investigation does not constitute ineffective assistance of
counsel when the allegation is supported only by mere speculation .as to the result.”). The
allegation rests entirely on speculation. This allegation is denied and dismissed with prejudice.

Failure to Advise That Applicant Could be Subject to Federal Prosecution

This Court further finds Applicant knowingly and voluntarily entered into the guilty plea.

Applicant alleges he was not advised that he could be subjected to federal prosecufion from the

incident. He alleges that if he had known this, he would not have pleaded guilty. This Court finds
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this issue is a collateral, rather than direct, consequence of the sentence and therefore is not
cognizable in this forum. “The law is clear that a valid plea of guilty requires that the defendant
be made aware of all the direct consequences of his plea.” Cuthrell v. Director, Patuxent
Institution, 475 F.2d 1364, 1365 (4™ Cir.), cert. denied, 414 U.S. 1005 (1973). “The distinction
between ‘direct’ and “collateral’ consequences of a plea, while sometimes shaded in the relevant
decisions, turns on whether the result represents a definite, immediate and largely automatic

effect on the range of the defendant’s punishment.” Id at 1366. In Cuthrell, the Fourth Circuit

determined that the possibility of civil commitment proceedings was a collateral consequence of
a plea to a criminal assault charge, and failure to advise petitioner of this collateral consequence
did not render the plea unconstitutional.
Here, the issue of whether the federal authorities will press charges is abéolutely
collateral to Applicant’s convictions. The decision was fully discretional with a completely
~separate authority and jurisdiction. It was in no way definite, immediate or automatic upon
entering the plea. This Court finds Counsel had no duty whatsoever to advise Applicant of the
possibility that he could be charged by the federal government. |
Further, as Counsel credibly testified, he did not know the federal authorities were
investigating the case. Counsel did note that the solicitor will normally take a “hands-off”
apprqach and wait to see if a defendant is convicted in federal court before moQing forward with
the State charges. He noted that the State charges are usually nolle prossed in that situation if a
 defendant is convicted in federal court. Here, Applicant is essentially alleging that Counsel was
ineffective in failing to advise him to wait to plead until the federal charges were adjudicated.
Counsel did not know of any federal investigation involving Applicant. He testified he did not

believe this sort of incident would draw the attention of federal authorities and therefore had no
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reasons to conéider it. He further testified that he Believed the prosecution to be legal because of
the doctrine of dual sovereignty. This Court finds Counsel acted reasonably in his representation
and made a strategic decision to advise Applicant to plead guilty to the charges as he believed
the plea deal to be beneficial to Applicant. It was not unreasonable for Counsel not to advise
Applicant of that fact that he could be prosecuted by federal authorities. Counsel had no
knowledge and had no reason to know that Applicant was under investigation by the federal
authorities. This aliegaﬁon is denied and dismissed with prejudice.
All Other Allegations

As to any aﬁd all allegations that were raised in the application or at the hearing in this
matter and not speclﬁcally addressed in this order, the Court finds Applicant failed to present any
evidence regarding such allegations. Accordingly, the Court finds Applicant has abandoned any
such allegations.

IV. CONCLUSION

Based on the foregoing, the Court finds and concludes Applicant has not established any
constitutional violations or deprivations that would require this Court to grant his application.
Applicant failed to demonstrate counsels’ performance was unreasonable under prevailing .
professional norms. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625; Stalk v. State, 383 S.C. 559,
563, 681 S.E.2d 592, 594 (2009). Therefore, this application for post-conviction relief must be
denied and dismissed with prejudice.

The Court notes Applicant must file and serve a notice of appeal within thirty (30) days
from PCR counsel’s receipt of written noﬁc¢ of enﬁy of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d

395 (1991), Applicant has a right to appellate counsel’s assistance in seeking review of the denial
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of post-conviction relief. Rule 7l.l(g), SCRCP, provides that if Applicant wishes to seek
appellate review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf.
Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for
appeal.

IT IS THEREFORE ORDERED THAT:

1. The Application for Post-Conviction Relief is denied and dismissed
with prejudice; and

2. Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.

AND IT IS SO ORDERED this “gfdayof W@,,ms.

G. THoMAS COOPER, JR.
Presiding Judge

&mu& /3  , South Carolina
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