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Petitioner’s Statement of Issue

Did the post-conviction relief judge reversibly err by finding—in a legally-erroneous
manner and without factual support—defense counsel was constitutionally ineffective
for: (1) failing to either seck a pre-trial hearing to determine the admissibility of
eyewitness identification evidence or challenge the admission of that evidence during
trial; (2) failing to challenge the victim’s testimony about her belief Upson had a “lazy
eye” on cross-examination; and (3) failing to challenge the State’s testimony discrediting
Upson’s alibi defense with an expert of his own?

A. Did the post-conviction relief judge err as a matter of law by finding defense
counsel constitutionally ineffective for failing either to seek a pre-trial hearing to
determine the admissibility of the eyewitness identification evidence or to
challenge the admission of that evidence during trial when — just as the post-
conviction relief judge found in his order incorrectly granting relief — the victim
made the identification without the involvement of any suggestive circumstances
created by law enforcement, which necessarily meant defense counsel could not
have been deficient for failing to challenge the identification evidence through a
pre-trial hearing request or a trial objection since there were no valid legal
grounds supporting such a request or objection?

B. Did the post-conviction relief judge err as a matter of law by finding defense
counsel constitutionally ineffective for failing to cross-examine Alston in some
unspecified manner about testimony indicating Upson had a “lazy eye” when
defense counsel thoroughly attacked Alston’s identification of Upson as the
robber in an appropriate and reasonable manner throughout the trial and when no
prejudice could have resulted from defense counsel’s failure to question Alston
about her “lazy eye” testimony in light of the fact the jurors had a full opportunity
to view Upson’s eyes throughout the trial, which enabled them to make their own
determinations regarding the reliability of Alston’s testimony even without any
additional questioning?

C. Did the post-conviction relief judge err as a matter of law by finding defense
counsel constitutionally ineffective for failing to challenge the State’s testimony
discrediting Upson’s alibi defense with an expert of his own when the evidence
the post-conviction relief judge found should have been presented by defense
counsel did not yet exist at the time of trial, which meant defense counsel could
not have been deficient for failing to obtain it since doing so would have been
impossible under the circumstances, and, even if the evidence had somehow
existed, its presentation could not have had any impact on the result of the
proceeding?
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Statement of the Case

Respondent is confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Clerk of Court for Aiken County. In January 2014, the
Aiken County Grand Jury indicted Respondent for Armed Robbery (2017-GS-02-0074)
and two counts of Kidnapping (2014-GS-02-0079, 0080). Andrew Smith, Esquire
represented Respondent. Solicitor James Strom Thurmond, Jr., Esquire prosecuted the
case. On April 15-16, 2014, Respondent proceeded to trial before the Honorable Donald
B. Hocker. The jury found Respondent guilty as indicted. Judge Hocker sentenced
Respondent to imprisonment for concurrent terms of twenty years each for Armed Robbery
and Kidnapping.

Respondent filed a timely notice of appeal. John H. Strom, Esquire, of the Office
of Appellate Defense perfected the appeal. The issue raised on appeal was whether trial
court erred in denying Respondent’s directed verdict motion where the evidence presented
at Respondent’s trial and inferences arising therefrom were not sufficient to establish that
money or property belonging to Captain D’s Seafood was forcibly taken from the person

or in the presence of Devin Johnson. The South Carolina Court of Appeals affirmed

Respondent’s conviction on June 1, 2016. State v. Upson, Op. No. 2016-UP-237 (S.C. Ct.
App. filed June 1, 2016). The remittitur was returned to the Circuit Court on June 17, 2016.
In his application for Post-Conviction Relief, which was filed on January 23, 2017,
Respondent alleged that he is being held in custody unlawfully for the following reasons:
1. “Ineffective assistance of trial counsel”
a. “Failure to fully cross-examine Jameshia Alston.”
b. “Failure to ask for Neils v. Biggers hearing.”

c. “Failure to subpoena alibi witnesses Ivory Corley, Nicole
Bright and Brenda Smith.”
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d. “Failure to fully put the State’s case to the test/or fully refute
the State’s theory of the case with available evidence and
witnesses, which resulted in prejudice to Respondent.”

e. “Failure to object to Respondent being charges and standing
trial for armed robbery when the 14" and 6™ Amendments
were violated by the confrontation clause.”

f.  “Failure to object to in-court identification.”

g. “Failure to object to bolstering by the State during closing
arguments.”

The State filed its Return on May 16,2017. Present at the evidentiary hearing, held
on May 5, 2018 before the Honorable R. Scott Sprouse, was Julie Coleman, Esquire from
the Office of the Attorney General representing Petitioner. Respondent was present and
represented by his attorney, Tommy A. Thomas. Respondent testified on his own behalf
and called Tom Slovenski. Petitioner called Second Circuit Public Defender De Grant
Gibbons. At the close of the hearing, Judge Sprouse ordered, at the State’s request and
without objection from Respondent, that the record remain open for thirty (30) days in the
event that lead trial counsel, who was not available for the hearing, wished to submit
testimony.

An order granting post-conviction relief was signed by Judge Sprouse July 13,
2018, and amended order was signed August 10, 2018. The Court found, in part, the
basis for granting post-conviction relief was:

The Court finds and concludes that pursuant to §17-27-20, S.C.

Code of Laws (1976 as amended), this Court has the authority and

jurisdiction to hear the [Respondent’s] claim and make a ruling pursuant

to the Uniform Post-Conviction Procedure Act.
Therefore, based upon the foregoing, the Court finds and

concludes:

1. The identification of the [Respondent] was a key issue at
trial,

2. In making the identification, the State relied upon the

testimony of a witness who pulled a photograph from Facebook before
speaking with law enforcement. When she did speak with law enforcement,
she was presented with a list of names that included the [Respondent’s]
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name. Counsel for the [Respondent] failed to challenge this by either
requesting a Neil v. Biggers hearing or by objecting to its admission at trial.

3. The Court is particularly concerned with the testimony
regarding [Respondent’s] “lazy eye.” The testimony provided a significant
basis upon which the State’s witness relied in making her identification.
Once elicited at trial, Counsel for the [Respondent] failed to challenge this
on cross-examination.

a. The Court observed the [Respondent] at the evidentiary hearing
and had the opportunity to personally study the [Respondent’s]
facial features. The Court found that the [Respondent] clearly
did not have a “lazy eye.” The Court is concerned that this
evidences a misidentification that led to the [Respondent’s]
conviction,

4. The [Respondent] also asserted an alibi defense that the State
discredited through expert testimony that Counsel for the [Respondent]
failed to challenge.

a. At the evidentiary hearing, the [Respondent] presented an

expert witness whose testimony created significant doubt regarding

the accuracy of the unchallenged testimony of the State’s expert
witness and the usage of the “pie method.”

This Court specifically found and concluded that both prongs of
Strickland have been met by the [Respondent]. Trial Counsel’s
performance is deficient for the reasons as set forth above and that trial
counsel’s deficient performance has prejudiced the [Respondent].

App. 475-483.

Appellant filed a Motion to Alter or Amend Pursuant to Rule 59(e) on or about
August 20, 2018. App. 494-506. Judge Sprouse denied the Motion on August 24, 2018,

App. 508. Appellant filed a Notice of Appeal on September 17, 2018.
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Statement of the Facts

On November 27, 2013, a Captain D’s restaurant in Aiken, South Carolina, was
held up by two men in black clothing (described as hoodies) and bandanas covering their
faces. One robber took an employee, Scott Hall, whom they initially approached outside
the restaurant, to the safe at the front of the store while the other stayed in the back with
another employee, Jameshia Alston. Hall led the man holding him to the store’s manager,
Devin Johnson, who complied with his demands for cash. Afterward, the men forced the
three employees into the freezer at the back of the restaurant. The employees left the
freezer once the men left the restaurant and called 911, Alston reported that one of the
men looked familiar and had been in the restaurant earlier that week, but she did not

know his name.
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Standard of Review

In post-conviction relief actions, the applicant bears the burden of proving the
allegations in the application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where
the application alleges ineffective assistance of counsel as a ground for relief, the applicant
must prove that “counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied upon as having produced a just result.” Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2051 (1984); Butler, 286 S.C. at 442. The proper
measure of performance is whether the attorney provide representation within the range of
competence required in criminal cases. The court presume the counsel rendered adequate
assistance and made all significant decisions in the exercise of reasonable professional
judgment. Strickland, 466 U.S. at 690. The Applicant must overcome this presumption in

order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). Counsel’s

assistance is considered constitutionally ineffective when “counsel’s conduct so
undermined the proper functioning of the adversarial process that the trial cannot be
relied on as having produced a just result.” Strickland, 466 U.S. at 687-88.

The reviewing court applies a two-pronged test in evaluating allegations of

ineffective assistance of counsel. Franklin v. Catoe, 346 S.C. 563, 570, 552 S.E.2d 718,

722 (2001). First, the applicant must prove that counsel’s performance was deficient. Under
this prong, the court measures an attorney’s performance by its “reasonableness under
professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second,
counsel’s deficient performance must have prejudiced the applicant such that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the

proceeding would have been different.” Cherry, 300 S.C. at 117-18, 286 S.E.2d at 625.
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The standard of review in post-conviction relief cases is entirely dependent on the

specific issues raised. Smalls v. State, 422 S.C. 174, 180, 810 S.E.2d 836, 839 (2018).

During review of factual findings made by the post-conviction relief court, the appellate
court will defer to the findings and uphold them if they are supported by any evidence of

probative value appearing in the record. Sellner v. State, 416 S.C. 606, 610, 787 S.E.2d

525, 527 (2016). Alternately, when reviewing a question of law, an appellate court will
consider the matter de novo and is not required to defer to the post-conviction relief court’s

rulings. Jamison v. State, 410 S.C. 456, 465, 765 S.E.2d 123, 127 (2014).

Argument

The post-conviction relief judge did not err, as a matter of law or in a deficient
manner, in ruling that trial counsel was ineffective for 1) failing to seek either a pre-
trial hearing to determine the admissibility of eyewitness identification evidence or
challenge the admission of that evidence during trial; 2) failing to challenge the
victim’s testimony regarding Respondent’s “lazy eye;” or 3) failing to challenge the
State’s testimony discrediting Respondent’s alibi defense with an expert of his own.

1) The post-conviction relief judge’s concerns about the admissibility of
eyewitness testimony due to the inconsistencies in Alston’s story regarding her
Facebook research and conversations with law enforcement were valid, and
trial counsel’s failure to attempt to suppress this testimony or object when it
emerged was deficient and prejudicial to the point where one cannot rely upon
the outcome of the case.

Petitioner has cited many cases for the proposition that there was nothing suspect
about Jameshia Alston’s identification of Respondent as a perpetrator of the Captain D’s
robbery. The issue, however, is not so simple. At trial, and even through the evidentiary
hearing, Respondent and his counsel questioned the timeline of events regarding Alston’s

discovery via Facebook of Respondent’s identity and her exposure to the list of names from

law enforcement.
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Respondent admitted to visiting the restaurant where he spoke to an employee,
William Keels, earlier that week. He had once dated Keels’ sister, so the two had a brief
conversation that Alston witnessed. At trial, Alston testified that she knew she recognized
the robber, so she “went home and looked it up.” App. 58;5-9. Respondent referred to this
and subsequent testimony at the evidentiary hearing to show the potential confusion
between Alston’s research and information she may have received from law enforcement.
Specifically, the following passage is particularly telling:

Mr. Smith: You scrolled down through the pictures?

Ms. Alston: Yes, sir. I did.

Mr. Smith: Or, did you type in John Upson’s name?

Ms. Alston: No, I went on William Keels’ page and I found his name. And

when I saw his picture I jumped up because I knew that was him.

And then 1, like, clicked on his name and I was scrolling through his

pictures. As I was looking I jumped up again. I told my mom that was

him.

Mr. Smith: Does he have a lot of pictures of other people on his —

Ms. Alston: I didn’t look at that.

Mr. Smith: You didn’t look at anybody else’s picture?

Ms. Alston: No, sir. I just looked at his name, who I was looking for.

Mr. Smith: You were just looking for John Upson?

Ms. Alston: Yes, sir.

App. 73;1-25. Paraphrased by Respondent on App. 428;2-429;12. When reviewing the
transcript, it is apparent that Alston contradicts herself. She states that she was scrolling
through pictures on Facebook until she found Respondent’s name. Then she jumped when
she saw his picture. This testimony reads as if she knew his name and went to find his
picture for confirmation. Additionally, Alston testified that she was shown a list of names
(without photos) by law enforcement. App. 75;20-76;2. Based on her testimony, it is

possible that her timeline could be confused. At the very least, it is enough to question the

veracity and reliability of her identification.
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For these reasons, trial counsel should have requested a hearing pursuant to Neil v.
Biggers, 408 U.S. 188 (1972) or, at the very least, objected to the admission of this

testimony during trial. The State argues that a Neil v. Biggers hearing would be

inappropriate because there is no legal basis on which to make the motion due to its
perceived lack of a suggestive circumstance created by government officials as required by
the case. However, based on Alston’s testimony, it is actually quite unclear whether she
was affected by suggestive circumstances created by law enforcement. Her testimony
shows confusion regarding whether she was looking for a name or a photo; therefore, if
she were looking for a name, where did she get it? From the list she admits law enforcement
showed her?

Though the order granting post-conviction relief included a finding she conducted
her independent Facebook research before speaking to law enforcement, both the trial and
PCR transcripts show Alston’s confusion regarding the timeline and, therefore, the
involvement of law enforcement before she made her out-of-court identification. Had
Alston seen the list of names before she conducted her Facebook search, she would have
had a very short list of people about whom she could research and find photos. This would
be in contravention of the cases cited by Petitioner that require suggestive circumstances

created by government officials or state action. See Perry v. New Hampshire, 565 U.S. 228

(2012); State v. Liverman, 398 S.C. 130, 727 S.E.2d 422 (2012). Because it was only after

the Facebook search that Alston identified Respondent, trial counsel should have requested
a pre-trial hearing to ensure that there were no improper actions taken by law enforcement.
After all, “reliability is the linchpin in determining the admissibility of identification

testimony.” Manson v. Brathwaite, 432 U.S. 98, 154 (1977).
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At the very least, trial counsel should have objected or otherwise drawn attention
to Alston’s conflicting testimony when it was presented at trial. The most confusing parts
of her testimony were on trial counsel’s cross-examination, and trial counsel did very little,
if anything, to elucidate these errors or call attention to her conflicting statements. While it
is unclear how much of this testimony trial counsel received in pre-trial discovery, he could
certainly have taken the opportunity to impeach Alston on her conflicting statements during
cross-examination. It is important to note that, despite Petitioner’s argument in its brief,
the PCR court was not required to include specific questions or inquiries trial counsel
should have asked in the order granting relief. It is not the job of the PCR court to outline
how a case could have been handled better or with less prejudice to the applicant. Rather,
“[t]he [PCR] court shall make specific findings of fact, and state expressly its conclusions
of law, relating to each issue presented.” S.C. Code Ann. 17-27-80 (2014). A PCR court’s
“general denial of all claims not specifically addressed in the PCR court’s order ‘does not
constitute a sufficient ruling on any issues since it does not set forth specific findings of

fact and conclusions of law.”” Simmons v. State, 416 S.C. 584, 592, 788 S.E.2d 220, 225

(2016) (citing Marlar v. State, 375 S.C. 407, 409, 653 S.E.2d 266, 266 (2007)). These

requirements were satisfied in the PCR court’s order, despite Petitioner’s argument to the
contrary.

With any criminal case, the issue of identification is crucial and, in this instance,
Alston was the only eyewitness to identify Respondent. With only one individual
identifying Respondent while trial counsel is presenting an alibi defense, the credibility or
lack thereof for this sole witness becomes even more critical. Trial counsel should have

used every possible tool in his arsenal to attempt to exclude, suppress, or discredit Alston’s
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testimony and, had he done so, he may have proven that Alston’s identification was
incorrect. His failure to do so created prejudice such that there is a reasonable probability
that the result of the proceeding would have been different but for counsel’s unprofessional
errors. Cherry, 300 S.C. At 117-118, 386 S.E.2d at 625. Petitioner’s request for certiorari
must be denied.

2) The post-conviction relief judge’s concern about the validity of eyewitness
testimony due to the incorrect “lazy eye” testimony was valid, and trial
counsel’s failure to address it in any form or fashion was deficient
performance and prejudicial to Respondent.

During trial, Alston testified that she recognized Respondent because of his “bald
head and lazy eye.” App. 58;1-3. In fact, she said, “that’s the thing that caught [her] eye.”
App. 58;1-3. This is, surprisingly, despite the fact the perpetrators of the robbery had their
heads and faces covered. The post-conviction relief court held Alston’s incorrect
description of Respondent’s eyes caused it “particular[] concern[]” because it could have
led to a misidentification that resulted in Respondent’s conviction.

The State argued that, essentially, this is an instance where common sense should
have prevailed — the jury had the opportunity to observe Respondent in the courtroom
throughout the trial and could clearly see that he does not have a lazy eye, just as the post-
conviction relief judge did. Even assuming this is true and the jury observed this fact, it
actually harms the State’s argument because it further dents Alston’s credibility. If she was
so certain that she had identified the perpetrator because of his lazy eye that she jumped up
to tell her mother upon finding his photograph, how can we actually trust her identification

if the man she points to in the courtroom does not have a lazy eye?

The State cites State v. Odom, 412 S.C. 253, 772 S.E.2d 149 (2015) and State v.

Washington, 323 S.C. 106, 473 S.E.2d 479 (1996) for the proposition that jurors’ ability to
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observe defendants during trial and attach whatever credibility they deem necessary to a
witness’s identification. While that is true, it also leaves defense counsel open to exploit
inconsistencies between the witness’s description and the appearance of the defendant. In
this case, the obvious fact that Respondent does not have a lazy eye should have been
identified and exaggerated by trial counsel in order to discredit her testimony at every
juncture. As stated in the above section, despite Petitioner’s insistence, the PCR court did
not have to outline a list of questions or trial strategy that should have been utilized by trial
counsel in order for the order granting relief to be complete.

As argued above, Alston’s identification of Respondent is crucial to this case, and
trial counsel should have taken every opportunity to discredit it. The State argues trial
counsel “thoroughly attacked the reliability of Alston’s identification in other ways,” thus
leaving it unlikely the failure to explore this avenue altered the course of the trial so as to
create a reasonable probability that the result of the trial would have been different as
required by Strickland, 466 U.S. 668. PWC, 20. This is patently false. Had trial counsel
gone down this path of questioning to directly challenge Alston’s description of a bald head
and lazy eye, he may have totally discredited her testimony and identification, thus
preventing Respondent’s conviction. It is clear from the phrasing of the order granting
relief that this potential for misidentification was the court’s main concern and foundation
for finding ineffective assistance of counsel. Petitioner’s request for certiorari must be

denied,
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3) The post-conviction relief judge properly ruled that trial counsel failed to
challenge the State’s expert testimony at trial regarding cell phone tower
data and, upon presentation of an expert at the evidentiary hearing,
Respondent created significant doubt about the accuracy of the initial
expert’s testimony.

At trial, the State presented an expert from the Bureau of Alcohol, Tobacco, and
Firearms (“ATF”) to analyze the cell phone data retrieved from Respondent’s phone. In
doing so, the State attempted to show Respondent was near the Captain D’s at the time of
the robbery. Though trial counsel had the cell phone data prior to trial, it was not analyzed
by an expert nor was any expert testimony presented on behalf of Respondent. Second
chair trial counsel testified that the information was discussed with someone in the office
who was familiar with cell phone data, but no true expert opinion was sought. App. 441;9-
13. He was not aware an expert would be called by the State because it was not until shortly
before trial they became aware ATF was involved or an agent testifying. App. 447;25-
448,2. He further testified he did not know if a motion for continuance was made or if any
objection was possible, whether due to a discovery violation or otherwise. App. 448;16-
449;16.

Regardless, trial counsel had information at hand that could have been analyzed
and presented in the light most favorable to them. At the evidentiary hearing, Respondent
presented such an éxpert in Tom Slovenski. He testified, initially, that the PenLink system
used by ATF to analyze cell phone data with the pie method was highly susceptible to user
error, more than other methods or manual analysis. App. 402;9-12. In fact, Slovenski

testified he would have manually plotted the data using the pie method if he were analyzing

the data at the time of trial because that was all that was available.
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Petitioner argues repeatedly that Slovenski used a method — TraX — that was
unavailable at the time of trial to develop his testimony for the evidentiary hearing, While
that is true, it was for the purpose of doublechecking the analysis done in 2013 due to the
likelihood of incorrect results from PenLink. He testified extensively to the necessity of
peer verification and “getting another examiner to look at what you’ve done.” App. 398;25-
399;12. In fact, he testified you “have to” manually check results after using any program.
PCR TR 39;10-15. The errors in the ATF report Slovenski pointed out were as simple as
not having the name or phone number of Respondent on the documents, the date and time
of reference, or even an indicator of the precise location of Captain D’s. App. 398;9-
12;389;14-24. Furthermore, they did not use best practices in the industry, primarily
meaning they did not reveal as specific enough detail as they should. App. 387;18-388;11.
The thrust of the testimony was not about the program used, but about the veracity and
reliability of the analysis presented at trial. Slovenski used a new method to verify the
analysis presented by ATF based upon the call data in trial counsel’s possession and found
the ATF analysis to be quite inaccurate.

Regarding the factual differences of the reports, Slovenski’s analysis shows
Respondent farther from Captain D’s at the time of the incident than the ATF’s did. App.
395;9-14. Also, there are areas of overlap in several maps that were not identified or
explained by Fraser, the ATF expert. App. 396;21-25..Ultimately, Slovenski testified that,
without knowledge of cell phone data or the ability to analyze the maps and analysis
presented by ATF, trial counsel would not have had the ability to ask appropriate questions

to rebut this information. App. 399;13-16.
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Ultimately, this is a question of reliability and accuracy of the information
presented by ATF’s expert. Trial counsel had the data, knew or should have known that
they did not fully understand it, and did not bother to seek the assistance of an expert. The
fact that TraX was used by Slovenski to analyze the data for the evidentiary hearing has no
bearing on whether it was available in 2013, despite what the State argues. Crucial to this
case is the fact that, even using TraX, the evidence presented at trial differed from the
testimony given. Many of the problems Slovenski enumerated dealt with the ability of a
layperson to interpret the maps and analysis. Trial counsel, as a layperson in the field of
cell phone data, would have also been at a disadvantage and would not have been able to
adequately cross-examine Fraser at trial.

The State pointed to several factors that it argues diminish the likelihood of
prejudice to Respondent, such as how Slovenski acknowledged the State never argued the
maps showed Respondent at the scene, or that the solicitor conceded in his closing that the
maps showed Respondent downtown, where his alibi witnesses placed him. Regardless,
this does not remove the likelihood that a more thorough and scientific analysis of these
records on Respondent’s behalf at the time of trial would have discredited Fraser’s
testimony. The entirety of the case law cited on this point regards the fact that trial attorneys
are not required to be infallible or anticipate changes in the law, neither of which are
Respondent’s argument. Rather, Respondent argued and the PCR court agreed that the
presentation of cell phone evidence was ineffective, inaccurate, and caused prejudice to
Respondent. Because of the failure of trial counsel to fully research and use the cell phone
data, this “trial cannot be relied on as having produced a just result.” Strickland, 466 U.S.

at 686. Therefore, Petitioner’s request for certiorari must be denied.
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Conclusion
For all the foregoing reasons, it is respectfully requested that Petitioner’s request
for certiorari be denied and dismissed. If this Court sees fit to grant its petition for writ of
certiorari, Respondent requests permission under the rules to fully brief the issues

contained herein.
Respectfully submitted,

Tommy A. Thomas, Esquire
Bar # $ 53¢
BY: \4 :

A¥TORNEY)FOR RESPONDENT

7588 Woodrow Street
Irmo, South Carolina 29063
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