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STATE OF SOUTH CAROLINA

) INDICTMENT EOR

) ARMED ROBBERY
COUNTY OF ATKEN Y .

) § 16-11-0330(A)

At a Court of General Sessions, convened on December 14, 2009, the Grand

Jurors of Aiken County present upon their oath:

That ARTRELL JABAR HICKSON, along with others, did in Aiken- County,
South Caroling on or about June 25, 2009, while armed with a deadiy weapon or while
alleging either by action or words that he was armed while using a representation of a
desdly weapon or an object which a person present during the commilssion of the
rehbery reasonably befieved to be a deadly wenpon, to wit: a handgun, feloniously take
from the persons or presence of_ and-by means of
force or intimidation goods or monies of Security Federal 8ank, such goods or monies
being described as fallows: Four Thousand Nine Hundred Two and No/100 dollars
($4,902.00), all In violation of §18-11-330, Code of Laws of South Carolina {1976), as

amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and

provided,

. STROM THURMOND, SOLICITOR
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) POSSESSION OF FIREARM DURING
COUNTY OF AIKEN ) COMMISSION OF OR ATTEMPT TO COMMIT
)

A VIOLENT CRIME

§ 16-23-0480

At @ Court of General Sessions, convenad on Aprll 19, 2010, the Grand Jurors of

Alken County present upan their aath:

That ARTRELL JABAR HICKSON did in Aiken County on or about June 25,
2009, possess or visibly display a firearm during the commission or atlempted
commission of a violent crime, to wit. Armed Robbery, all in violation of Section 16-23-

430, Code of Laws of South Carolina (1976), as amended.

Against the peacs and dignity of the State, and contrary to the statute In such case made and

( -:‘iET%M THURMOND, SO't_JClTOR

provided.
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STATE OF SOUTH CAROLINA [N THE COURT OF COMMON PLEAS

COUNTY OF AIKEN SECOND JUDICIAL CIRCUIT
Artrell Hickseon, #343019, 2013-CP-02-1153
Applicant,
ORDER OF DISMISSAL

" A4 |+

FILED

State of South Carolina,

Respondent.

wpuly

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed May 21, 2013, Respondent filed its Return on July 1, 2013, requesting an evidentiary
hearing be convened on Applicant’s ineffective assistance of counsel allegations. A hearing was
held on September 11, 2015, at the Aiken County Courthouse. Applicant was present and
represented by Aimee Zmroczek, Esquire. Assistant Attorney General Daniel Gowrley of the
South Carolina Attorney General’s Office represented Respondent.

At the PCR hearing, Applicant testified on his own behalf. Also testifying was
Applicant's trial counsel, Keclley Brown, Esquire. This Court had before it the Aiken County
Clerk of Court recards, the appellate records, Applicant’s South Carolina Department of
Corrections records, the PCR application, the Return, and the trial transcript.

L PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
{0 orders of commitment of the Aiken County Clerk of Court. Applicant was true bill indicted at
the December 2009 term of the Aiken County Grand Jury for Armed Robbery (2009-GS-02-
2294) and at the Aptil 2010 term of the Atken County Grand Jury for Possession of a Fircarm

During the Commission of or Attempt to Commit a Violent Crime (2010-GS-02-0670). Kelley
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Brawn, Esquite, represented Applicant. Applicant proceeded to a jury rial before the Honorable
Doyet A. Early, 11, On September 22, 2010 Applicant was found guilty. Judge Early sentenced
Applicant to twenty-eight years imprisonment for Armed Robbery and five years imprisonment
for Possession of a Firearm During the Commission of or Attempt 1o Commit a Violent Crime
with all sentences to run concurrently.

A timely Notice of Appeal was filed on Applicant’s behalf and an appeal was perfected
by Jerry M. Screen, Esquire. The South Carolina Court of Appeals affirmed the Applicant’s

conviction and sentence, State v. Hicksan, Op. No. 2012- UP- 667 (Ct. App. filed December 19,

2012). The Remittitur was issued on February 11, 2013,
ALLEGATIONS
In his current application, the Applicant alleges that he is being held in custody
unlawfully for the following rcasons:

1. Ineffeclive assistance of trial counsel.

a. “The applicant’s right tc be free from unreascnable seizures as
guaranteed by the Fourth Amendment and right 1o Due Process of
Law as guaranteed by the Fourtcenth Amendment to the United
States and South Carolina law was violated by trial counsel’s
failure to MOTION TO QUASH during pretrial the applicant’s
arm robbery and possession of 2 weapon during the commission of
a violent crime arrest warrants because the affidavit in support of
each warrant was conclusory and insufficient to establish probable
cause.

b. “The applicant’s right to be free from unreasonable seizures as
guaranteed by the Fourth Amendment and right to Due Process of
Law as guarantced by the Fourteenth Amendment to the United
States and South Carolina law was violated by trial counsel’s
failure to MOTION TO SUPPRESS during pretrial evidence
emanating from the applicant’s arm robbery and possession of a
weapon during the commission of a violent crime arrest warrants
because the affidavit in support of each warrant was conclusory
and insufficient to establish probable cause.”

¢. “The applicant’s right to be free from unreasonable seizures as
guaranteed by the Fourth Amendment and right to Due Process of
Law as guaranteed by the Fourleenth Amendment to the United

Page 2 of 9
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States and South Carolina law was violated by trial counsel’s
failure to MOTION TO DISMISS with prejudice against the State,
the applicant’s arm robbery and possession of a weapon during the
commission of a violent crime arrest warrants because the affidavit
in support of each warrant was conclusory and insufficient to
establish probable cause,”

. “The applicant’s right to cffective assistance of counsel as

guaranteed by the Sixth Amendment and Due Process of law as
guaranteed by the Fourteenth Amendment of the United States and
South Carolina law was violated by trial counsel’s failure to call
alibi witnesses Crystal Harris, Charles Smalls, and Tommy Parker,
for the defense during applicant’s ctiminal trial,

“The applicant’s right to effective assistance of counsel as
guaranteed by the Sixth Amendment and Due Process of law as
guaranteed by the Fourteenth Amendment of the United States and
South Carolina law was violated by trial counsel’s faflure to advise
applicant as to the pros and cons of offering testimony and
negligently advising applicant not to testify and for failing to
explain to the applicant without his testimony his altempt to
corroborate his albi witness testimony would be seriously
compromised.”

“The applicant’s right to effective assistance of counsel as
gnaranteed by the Sixth Amendment and Due Process of law as
guaranteed by the Fourteenth Amendment of the United States and
South Carolina law was violated by trial counsel’s failure to
request a Neil —vs- Biggers Hearing due to the allege victim's bank
employee never picked the applicant out of any type of photo array
or line~up procedures prior to his arrest.”

. “The applicant's right to cffective assistance of counsel as
PP g

guaranteed by the Sixth Amendment and Due Process of law as
puaranteed by the Fourteenth Amendment of the United States and
South Carolina law was violated by trial counsel’s failure fo
motion to strike Sabrina Oakman and Candice Patrice Bryant, trial
testimony due to these witnesses reading before the jury there
entire voluntary statcment whereas, the statements were never
offered into evidence and the trial judge neglected to make a ruling
for the admission or exclusion in regards to the evidence.”

111, APPLICABLE LAW

In a post-conviction relief action, Applicant bears the burden of proving the allegations in
the application, Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1983). Where the application

alleges ineffective assistance of counsel as a ground for relief, Applicant must prove that
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"sounsel's conduct 5o undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668,
104 S, Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 8.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 1.8, 668. Applicant must overcome this presumption in
order to receive relief. Cherry v. State, 300 8.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged iest in evaluating allegations of ineffective assistance of
counsel. Id. at 117, 386 S.E.2d at 625. First, Applicant must prove counsel's performance was
deficient, Id, Under this prong, courts measure an attorney’s performance by its "reasonableness
under prevailing professional noms." Id, (citing Strickland, 466 U.S. at 688). Second, any
deficient performance must have prejudiced Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional ettors, the result of the proceeding would have
been different.” Id, at 117-18, 386 S.E.2d at 625,

IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court has reviewed the Clerk of Court records regarding the subject
convictions, the trial transcript, Applicant’s records from the South Carolina Department of
Corrections, the application for post-conviction relief, and the legal arguments made by the
attorneys. Pursuant to S.C. Code Ann. § 17-27-80 (2003), this Court makes the following

findings of fact based upon all of the probative evidence presented.

Page 4 ot'9cé/
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As a matter of general impression, this Court finds Applicant’s testimony and assertions
to be not credible. In contrast, this Court finds Counsel’s testimony to be credible and persuasive.
These credibility findings have been applied to the Court’s findings and conclusions set forth
below,

Ineffective Assistance of Counsel

Applicant assetts several allegations of ineffective assistance of counsel. These
allegations are meritless and should be dismissed. This Court finds that Applicant was not
deprived of effective assistance of counsel. Trial Counsel's decisions and conduct were
appropriate under the circumstances, and did not fall below professional norms of
reasonableness.

Arrest Warrants

Applicant alleges that Trial Counsel is ineffective for failing to move to quash the arrest
warrants for Applicant's charges because the warrants were conclusory and insufficient to
establish probable cause. Applicant further alleges that Trial Counsel was ineffective for failing
to move to suppress evidence stemming from these arrest warrants and for failing to move to
dismiss the charges because of the insufficient warrants. These allegations are meritless and
should be denied and dismissed with ptejudice.

This Court finds that Applicant has failed to present any evidence to prove that his arrest
warrants were not supported by probable cause, Furthermore, this Court notes that Applicant was
true bill indicted at the December 2009 term of the Aiken County Grand Jury. Applicant has
failed to meet his burden of proof that Trial Counsel was ineffective in any way for failing to
object to these warrants or anything stemming from the warrants, and this allegation is denied

and dismissed with prejudice.

Page 5 of 9 8
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Failure to call alibi witnesses

Applicant failed to present his alibi witnesses at the PCR hearing, therefore he cannot
claim ineffective assistance of counscl for failing to call said witnesses at the trial. Sec Dempscy
v. State, 363 8.C, 365, 369, 610 S.E.2d 812, 814 (2005) (an applicant cannot show prejudice due
to the failure of trial counsel to call alleged alibi witnesses at trial if the applicant does not
present said witnesses at the PCR hearing on his behalf). Applicant's mere speculation what the
witnesses' testimony would have been cannot, by itself, satisfy the applicant’s burden of showing
prejudice, Glover v, State, 318 §.C, 496, 498-99, 458 S.E.2d 538, 540 (1995). Therefore, this
allegation is denied and dismissed with prejudice.

Failure to advise Applicant to testify at trial

Applicant alleges that Trial Counsel was ineffective for failing io advise him to testify at
trial. This allegation is meritless. The trial judge fully discusscd Applicant’s right to testify on
the record, allowed him additional time to speak with his atlorney, and Applicant stated that he
wished to remain silent. Applicant was aware that this right was his alone to waive and not Trial
Counsel’s decision. Therefore, this allegation is denied and dismissed with prejudice.

Fuilure to request g Neil v. Biggers hearing

Applicant’s argument that Trial Counsel was ineffective for failing to request a Neil v.
Biggers hearing is also meritless. This was an armed robbery where the three suspects covered
their faces, law enforcement did not present the Victims with any photo lineups to identify, nor
did the Victims ever identify the suspects. This Court finds that therc was no basis on which to
request a Neil v, Biggers hearing, thus Trial Counnsel cannot be found ineffective for this reason.
Neither prong of the Strickland test is met, and this allegation is denied and dismissed with

prejudice,

PagcGof9 &
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Failure to move to strike witnesses statements read af trial

Applicant alleges that Trial Counsel was ineffective for failing to move to strike the
statements that were read before the jury at the trial. This allegation is meritless. Trial Counsel
did object to the State's witmess, Ms. Bryant, reading her statement into the record and was
overruled, so Applicant cannot claim ineffective assistance of counsel for failing to object, This
Court feels that pursuant to the Rule of Completeness it was prop;:r for Ms. Bryant to read her
statement to ¢larify what was elicited under cross examination.

In regard to the statement of Ms. Oakman, another of the State's witnesses, while Trial
Counsel did not object, this Court feels that it was proper under the Rule of Completeness due to
the information that was elicited under cross examination, and Trial Counsel did not act below
the standards of professionat norms. Furthermore, Applicant has failed to meet his burden in
proving that he was prejudiced by Trial Counsel's actions. Thus, neither prong of the Strickland
test is met, and this allegation is denied and dismissed with prejudice.

Failure 1o object to jury instructions

Applicant also raised the issue of the trial judge’s instructions to the jury, specifically the
comment made about a “true and just verdict.” Trial Counsel was not ineffective for failing to
object to the trial judge’s jury instructions as the instructions were not objectionable. The use of
the phrase “fair and impartial” does not rise ta the level of the improper charge in State v.
Daniels where the jury was instructed to reach a verdict that was just and fair “to all parties.”
State v. Daniels, 401 S.C. 251, 255, 737 8§.E.2d 473, 475 (2012). Therefore, this allcgation is

denied and disrissed with prejudice.
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Failure 1o cross-examine co-deferdant

Applicant’s argument that Trial Counsel was ineffective for failing to cross-cxamine his
co-defendant about his plea deal is meritless, Trial Counsel asked if he was testifying to help
himself out and co-defendant Kearse admitted as such. Trial Counsel was not required under
standards of professional norms to do anything more, Furthermore, there is nothing that could
have been further elicited from his cross-examination testimony that would have changed the
jury's verdict. Since this aclion would not have changed the outcome of the trial, it cannot be
prejudicial, Neither prong of the Strickland test is met, and this allegation must be denied and
dismissed with prejudice.

All Other Allegations

As to any and all allegations that were raised in the application and not specifically
addressed in this order, the Court finds Applicant failed to present any evidence regarding such
allegations. Accordingly, the Court finds Applicant has abandoned any such allegations.

V. CONCLUSION

This Court finds and concludes Applicant has not. established any constitutional
violations or deprivations that would require this Court to grant his application. Applicant failed
io demonstrate Trial Counsel's performance was unreasonable under prevailing professional
norms. Cherry, 300 8.C. at 117-18, 386 S.E.2d at 625; Stalk v, State, 383 8.C. 559, 563, 681
$.E.2d 592, 594 (2009). Therefore, this application for post-conviction relief must be denied and
dismissed with prejudice.

The Court notes Applicant must file and serve a notice of appeal within thirty (30) &ays
from PCR counsel's receipt of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 8.E.2d
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395 (1991), Applicant has a right to appellate counsel’s assistance in secking review of the denial
of post-conviction relief. Rule 71.1{g), SCRCP, provides that if Applicant wishes to scek
appellate review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf.

Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.

IT IS THEREFORE ORDERED THAT:

1. The application for Post-Conviction Relief is denied and dismissed
with prejudice; and

2. Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.

AND IT IS SO ORDERED this 1/ %  dayof  Ahcamde , 2016,

e —

EDGAR W, DICKSON
Presiding Judge
Second Judicial Circuit

&%, South Carolina
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COUNT ¥\ AKEN s .

I Robere:d. Harts, Cleat of Courl of Common Ploas a6d Ceperal
Sessions for Atken County, Souls Carolin, dg_hereby eerifly
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STATE OF SOUTH CAROLINA

)} IN THE COURT OF COMMON BERABY 2021
COUNTY OF AIKEN ) FOR THE SECOND JUDICIAL CIRCUIT
) . o e
Artrell Hickson, SCDC # 343019, ) ; ‘?‘ég "’Ep}f“/ﬁfﬁ
_ ) Case Nos.: 2019-CP- A
Applicant, ) 2020-CP-02-00640
, )
V. ) ORDER GRANTING MOTION TO MERGE
)} PCR ACTIONS AND GRANTING BELATED
State of South Carolina, ) APPELLATE REVIEW OF INITIAL PCR
) ACTION PURSUANT TO AUSTIN v, STATE!
Respondent. )
)

This matter is before this Court by way of two post-conviction relief (PCR) applications
filed by Applicant Artrell Hickson: first, case no. 2019-CP-02-01521 filed on June 19, 2019; and
second, case no. 2020-CP-02-00640 filed on March 16, 2020, both requesting belated appellate
review of Applicant’s initial post-conviction relief action. In response to these two applications,
Respondent the State of South Carolina made a return and motion to merge these actions into one,
with the 2019 case being the surviving docket number and the 2020 action being treated as an
amendment to the surviving action. Respondent also requested a hearing to determine if Applicant
was entitled to belated appellate review of his initial post-conviction relief action pursuant to
Austin,

A hearing was convened before this Court on September 7, 2021, in this Coust’s virtual
courtroom on thé Cisco WebEx platform. Applicant 1-was present and represented by his counsel,
Nancy Fennell. Respondent was represented by Senior Assistant Deputy Attorney General Megan
- Harrigan. Jameson of the South Carolina Attorney General’s Office. Applicant’s prior post-

conviction relief counsel, Aimee Zmroczek, was also present. At the start of the hearing,

mmaM%&_
! Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). % r Hote (NP
Cl _ ,&G,S..
ALl AL [ ] kA
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Respondent renewed its motion to merge the two applications, which was granted upon consent of
Applicant.

Following the hearing, this Court determines Applicant did not make a knowing, voluntary,
- and intelligent waiver of his right to appeal his initial post-conviction relief action and grants him
the right to seek belated appellate review of this initial post-conviction relief action pursuant to
Austin. Pursuant to S.C. Code Ann. § 17-27-80, this formal order follows:

| PROCEDURAL HISTORY

The records before this Court establish Applicant is presently confined in the South
Carolina Department of Corrections. In June of 2009, Applicant Artrell Hickson and his-brother,
Javier Hickson, were arrested following an investigation into the armed robbery of the Graniteville
branch of Security Federal Bank, In December of 2009, the Aiken County grand jury indicted
App!icani and his brother for one count each of armed robbery. In April 0f 2010, the Aiken County
grand jury additionally indicted Applicant and his brother for one count each of possession of a
firearm during the commission of a violent crime. On September 20, 2010, a jury tedial was
commenced in the Aiken County court of general sessions with the Honorable Doyet A. Early, I11,
circuit court judge, presiding. Applicant was represented by Kelley P. Brown, Esquire. Second
Circuit Solicitor J. Strom Thurmond, Jr., and Assistant Solicitor Susanna Ringler prosecuted the
case. At the conclusion of trial, the jury convicted Applicant and his brother as indicted. The ﬁd
judge sentenced Applicant and his brother to concurrent terms of imprisonment of twenty-eight
years for the armed robbery convictions and five years for the firearm convictions.

" Subsequently, Appellant filed a timely notice of appeal and was represcnted on appeal by

Jerry M. Screen, Esquire. Following briefing, the South Carolina Court of Appeals affirmed
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Applicant’s convictions and sentences. State v. Hickson Op. No. 2012- UP- 667 (Ct. App. filed ™~
December 19, 2012). The Remittitur was issued on February 11, 2013,
First Post-Conviction Relief Action (2013-CP-02-11 33)

Applicant filed his first application for post-conviction relief on May 21, 2013, alleging

the following grounds for relief:

1. Ineffective assistance of trial counsel.

a. “The applicant’s right to be free from unreasonable seizures as
guaranteed by the Fourth Amendment and right to Due Process of
Law as guaranteed by the Fourteenth Amendment to the United
States and South Carolina law was violated by trial counsel’s failure
to MOTION TO QUASH during pretrial the applicant’s arm
robbery and possession of a weapon during the commission of a
violent crime arrest warrants because the affidavit in support of each
warrant was conclusory and insufficient to establish probable cause.

b. “The applicant’s right to be free from unreasonable seizures as
guaranteed by the Fourth Amendment and right to Due Process of

.Law as guaranteed by the Fourteenth Amendment to the United
States and South Carolina law was violated by trial counsel’s failure
‘to MOTION TO SUPPRESS during pretrial evidence emanating
from the applicant’s arm robbery and possession of a weapon during
the commission of a violent crime arrest warrants because the
affidavit in support of each warrant was conclusory and insufficient
to establish probable cause.”

c. “The applicant’s right to be free from unreasonable seizures as
guaranteed by the Fourth Amendment and right to Due Process of
Law as guaranteed by the Fourteenth Amendment to the United
States and South Carolina law was violated by trial counsel’s failure
to MOTION TO DISMISS with prejudice against the State, the
applicant’s arm robbery and possession of a weapon during the
commission of a violent crime arrest warrants because the affidavit
in support of each warrant was conclusory and insufficient to
establish probable cause.”

d. “The applicant’s right to effective assistance of counsel as
guaranteed by the Sixth Amendment and Due Process of law as
guaranteed by the Fourteenth Amendment of the United States and
South Carolina law was violated by trial counsel’s failure to call
alibi witnesses Crystal Harris, Charles Smalls, and Tommy Parker,
for the defense during applicant’s criminal trial.

e. “The applicant’s right to effective assistance of counsel as
guaranteed by the Sixth Amendment and Due Process of law as
guaranteed by the Fourteenth Amendment of the United States and
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South Carolina law was violated by trial counsel’s failure to advise
applicant as to the pros and cons of offering testimony and
negligently advising applicant not to testify and for failing to explain
to the applicant without his testimony his attempt to corroborate his
albi witness testimony would be seriously compromised.”

f. “The applicant’s right to effective assistance of counsel as
guaranteed by the Sixth Amendment and Due Process of law as
guaranteed by the Fourteenth Amendment of the United States and
South Carolina law was violated by trial counsel’s failure to request
a Neil —vs- Biggers Hearing due to the allege victim’s bank
employee never picked the applicant out of any type of photo array
or line-up procedures prior to his arrest.”

g “The applicant’s right to effective assistance of counsel as
guaranteed by the Sixth Amendment and Due Process of law as
guaranteed by the Fourteenth Amendment of the United States and
South Carolina law was violated by trial counsel’s failure to motion
to strike Sabrina Oakman and Candice Patrice Bryant, trial
testimony due to these witnesses reading before the jury there entire
voluntary statement whereas, the statements were never offered into

~ evidence and the trial judge neglected to make a ruling for the
admission or exclusion in regards to the evidence.”

Respondent made its réturn to the application and requested and evidentiary hearing be
held. An evidentiary hearing was convened before the Honorable Edgar W. Dickson, circuit court |
judge, on September 11, 2015. Applicant was present alongside counsel Aimee Zmroczek,
Esquire. Respondent was represented by Assistant Attorney General Daniel Gourley of the South
Carolina Attorney General’s Office. Following the hearing, Judge Dickson denied a1.1d dismissed
the action in full. A written order of dismissal was signed by Judge Dickson on December 21,
2016, and filed with the Aiken County Clerk of Court on January 9, 2017. Applicant filed and
served a motion to reconsider. Respondent filed a return in opposition to the motion. On March
14, 2017, Judge Dickson summarily denied the motion to reconsider, and this order was filed on
March 17, 2017. Applicant did not file an appeal following the denial of relief. However, he is

now seeking belated appellate review in these two subsequent actions.
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CURRENT ACTIONS BEFORE THE COURT

Since the denial of his initial post-conviction relief application, Applicant has filed two
more. post-conviction relief actions, both of which are before this Court, Applicant filed a second
post-conviction relief action (2019-CP-02-01521), on June 19, 2019, asserting his first PCR
counsel Aimee Zmroczek failed to file an appeal of the denial of his initial PCR action and
asserting he was entitled to belated appellate review. Then, while his second action was still
pending, Applicant filed a third application (2020-CP-02-00640) on March 16, 2020, again
asserting that initial PCR counsel failed to file an appeal from the denial of his initial PCR action
and seeking belated appellate review.

In response, Respondent moved to merge these two actions into one, with the 2019 case
being the surviving docket number and the 2020 action being treated as an amendment to the
surviving action. Respondent also requested a hearing to determine if Applicant was entitled to

belated appellate review of his initial post-conviction relief action pursuant to Austin. Attached to

this return and before this Court are the records of the Aiken County Clerk of Court regarding
Applicant’s general sessions matter, the records from Applicant’s direct appeal (including the
record on appeal which contains a copy of Applicant’s trial transcript), the records from
Applicant’s initial post-conviction relief matter, Applicant’s records from the South Carolina
Department of Corrections, and the records from the two current actions.

At the start of the evidentiary hearing, Respondent renewed its motion to merge the two
applications, which was granted upon consent of Applicant, Accordingly, this Court finds these
two actions are to be merged into one, with the 2019 case being the surviving docket number and

the 2020 action being treated as an amendment to the surviving action, and instructs the Aiken
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County Clerk of Court to file this order in both actions, and promptly close the 2020 action (2020-
CP-02-00640).

At the evidentiary hearing, prior PCR counsel Zmroczek testified that she discussed an
appeal with Applicant several times, including before and after the hearing. She elaborated that
Applicant repeatedly stated he wanted to pursue an appeal from the denial of his post-conviction
relief action, She stated that due to a miscommunication with her office staff, a notice of appeal
was inadvertently not filed on Applicant’s behalf,

Applicant next testified on his own behalf. He also testified he wanted to pursue an appeal
from the denial of his post-conviction relief action and asked prior PCR counsel Zmroczek several
times to file an appeal on his behalf, He stated he is seeking permission to pursue belated appellate

review of the denial of his first post:conviction relief action pursuant to Austin,

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court reviewed the record in its entirety and listened to the testimony provided at the
evidentiary hearing. After this thorough review of the record and testimony, this Court determines
Applicant has established he is entitled to seek belated appellate review of the denial of his first
post-conviction relief proceeding. Specific findings of fact and conclusions of law are set forth
below as required pursuant to 8.C, Code Ann. § 17-27-80.

MOTION TO MERGE APPLICATIONS GRANTED

As discussed above, Applicant has filed two nearly identical applications for post-
conviction relief seeking belated appellate review of the denial of his initial posi-conviction relief
proceeding: a second post-conviction relief action (2019-CP-02-01521), on June 19, 2019, and
then, while his second action was still pending, Applicant filed a third application (2020-CP-02-
00640) on March 16, 2020.
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An applicant is not generally allowed to have multiple post-conviction relief proceedings

in regard to the same conviction. See Aice v. State, 305 S.C. 448, 452,409 §.E.2d 392, 395 (1991)

(PCR rules “contemplate adjudication on the merits of the original petition, one bite at the apple

as it were.”); Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981) (successive applications for

post-conviction relief étrongly disfavored); S.C. Code Ann. § 17-27-90 (“All grounds for relief
available to an applicant under this chapter must be raised in his original, supplemental or amended
application.”). Respondent moved to have the two proceedings merged and that the application
for post-conviction relief filed on March 16, 2020 be considered an amendment to the application
for post-conviction relief filed on June 19, 2019.

This Court grants this motion to merge the two cases, with the action filed on June 19,2019
(docket number 2019-CP-02-01521) being the surviving case. Accordingly, this Court further
orders that the application filed on March 16, 2020 (docket number 2020-CP-02-00640) be
dismissed and that the filings associated therewith be considered as amendments to the 2019
application.

GRANT OF BELATED APPELLATE REVIEW

Successive applications such as the one before this court are disfavored. See S.C. Code
Ann. § 17-27-90. However, Applicant alleges he was denied the right to appeal the dismissal of
his previous post-conviction relief application. Inherent in this allegation is a claim that former
post-conviction relief counsel was ineffective. The Sixth Amendment right to effective assistance
of counsel does not extend to state post-conviction relief actions. Coleman v. Thompson, 501 U.S.
722, (1991). Therefore, “the contention that prior PCR counsel was ineffective is not per se a
‘sufficient reason’ warranting a successive PCR application under [S.C. Code Ann.] § 17-27-90.”

Aice v. State, 305 S.C. 448, 451, 409 S.E.2d 392, 394 (1991).
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The only recognized exception to the rule barring claims of ineffective assistance of post-

conviction relief counsel is found in Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). Austin

provides for a belated appellate review of an initial post-conviction relief action where prior post-
conviction relief counsel fails to timely appeal the denial of the application. Id. at 454, 409 S.E.2d
at 396; see S.C. Code Ann. § 17-27-100 (right to appeal final judgment by post-conviction relief

court). But Austin “is limited to its particular factual situation.” Aice, 305 S.C. at 452,409 S.E.2d

at 394.2 Pursuant to Austin, an evidentiary hearing may be conducted in regards to a successive
post-conviction relief application “on the issue of whether in fact the petitioner requested and was
denie_d an opportunity to seek appellate review.” Austin, 305 S.C. at 454, 409 S.E.2d at 396. “If
the circuit court finds that the petitioher never in fact sought discretionary review, the petitioner
may appeal that finding.” Id. at 455, 409 S.E.2d at 396. Austin, therefore, allows an applicant to
petition the Supreme Court for discretionary review of the dismissal of his initial post-conviction
relief application, and may do so outside of the ordinary time limits for bringing such an appeal.
In the present case, Applicant asserts prior post-conviction relief counsel failed to file an
appeal on his behalf. As summarized above, the evidence before this Court establishes Applicant
did not make a knowing, voluntary, and intelligent waiver of his right to seek appellate review
from the denial of his first post-conviction relief action. Accordingly, this Court finds Applicant
is entitled petition the South Carolina Supreme Court for belated appellate review of the denial of

his initial post-conviction relief action pursuant to Austin.

2 Aice was issued in conjunction with Austin, limiting the reach of Austin and holding “that once
a PCR applicant obtains a complete adjudication on the merits of his original application, including
an appeal, he may not make successive applications based on ineffective assistance of prior PCR
counsel.” 305 S.C. at 454 n.1, 409 S.E.2d at 396 n.1. ' '
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CONCLUSION
Based on the foregoing, this Court finds Applicant is entitled to seek belated appellate
review of the denial of his initial post-conviction relief action pursuant to Austin, Applicant’s
current PCR counsel is instructed to file a Notice of Appeal with the South Carolina Supreme
Court pursuant to Rule 243, SCACR.

This Court notes Applicant muist file and serve a notice of appeal within thirty days from
the receipt of this order by counsel of record to secure the appropriate appellate review. See Rule
263, SCACR. Rule 71.1(g), SCRCP, provides if the applicant wishes to seek appellate review,
post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s behalf.
Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for
appeal.

IT IS THEREFORE ORDERED:

1. Applicant’s two pending PCR actions be merged, with the action filed on June 19, 2019

(docket number 2019-CP-02-01521) being the surviving case and the application filed on

March 16, 2020 (docket number 2020-CP-02-00640) be dismissed and that the filings

associated therewith be considered as amendments to the 2019 application;

2. Applicant rerain in the custody of the South Carolina Department of Corrections; and

3. Applicant is granted the right to seek belated appellate review of the denial of his initial
post-conviction relief action pursuant to Austin,

AND IT IS SO ORDERED this @ day of ép’klw Létr“' 2021

COURTNEY CLYBURN POPE

Presiding Judge
é( Second Judicial Circuit
A , South Carolina
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EXHIBIT NO. 6



Caudx, Lara

From: Joshua Osborne <joshuaosborne@scag.gov>

Sent: Wednesday, December 29, 2021 10:42 AM

To: Flynn, Sean

Subject: [External] RE: Artrell Hickson

Attachments: RE: Transcript Request Form for Artrell Hickson v. State ( 2013-CP-02-1153)
Follow Up Flag: Follow up

Flag Status: Flagged

Good Morning Mr. Flynn,

Unfortunately, we were unable to obtain the transcript for the referenced hearing, as when we requested it past the 5-
year limit for court reporters to retain records. I've attached the transcript request and the court reporters’ response to
this email for your convenience.

Sincerely,
Joshua Osbhorne

From: Flynn, Sean <sflynn@sccid.sc.gov>

Sent: Wednesday, December 29, 2021 10:14 AM
To: loshua Oshorne <joshuaosheorne@scag.gov>
Subject: Artrell Hickson

Good morning,

Can you please forward me the PCR Hearing Transcript dated September 11, 2015? Thank you so much. | look forward
to hearing back from you.

Sean Flynn

Administrative Coordinator
SCCID/Appeilate Division
(803) 734-1330

This communication and any attachment thereto is intended only for use by the addressee(s) named herein, and may contain
legally privileged and/or confidential information. If you are not the intended recipient of this e-mail, you are hereby notified
that any dissemination, utilization, distribution or copying of this e-mail, and any attachments thereto, is strictly prohibited. If
you have received this e-mail in error please notify the Commission on Indigent Defense immediately and permanently delete
the original and any copy of any e-mail and any printout thereof. SCCID may be reached by using the email address of the
sender, or at 803-734-1343,



Caudx, Lara

From: Transcripts <transcripts@sccourts.org>

Sent: Woednesday, June 23, 2021 10:11 AM

To: Kaitlyn Slice

Subject: RE: Transcript Request Form for Artrell Hickson v. State ( 2013-CP-02-1153)

Unfortunately, pursuant to rule 607, court reporters are not required to retain records after five-years. The date you
provided is over the five-year limit,

From: Kaitlyn Slice <KSlice@scag.gov>

Sent: Wednesday, June 23, 2021 9:31 AM

To: RetiredCR <Retiredcr@sccourts.org>

Cc: Transcripts <transcripts@sccourts.org>

Subject: RE; Transcript Request Form for Artrell Hickson v. State ( 2013-CP-02-1153)

Sorry, forgot to attach the request form!

From: Kaitlyn Slice

Sent: Wednesday, June 23, 2021 9:30 AM

To: retiredcr@sccourts.org

Cc: Transcripts <transcripts@sccourts.org>

Subject: Transcript Request Form for Artrell Hickson v. State ( 2013-CP-02-1153)

Good morning!

Please find the attached transcript request form for the above-referenced hearing. If the transcription amount is over
$500, please let me know prior to preparing.

**Please note that we would like it expedited**

Thanks!

Kaitlyn S. Slice

Legal Assistant

SC Attorney General’s Office
Rembert C. Dennis Building
1000 Assembly St.

Columbia, SC 29201

Office: 803-734-3737

kslicef@scag.gov

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any
attachment. If you have received this message in error, please contact the sender immediately and delete all copies of
the message and any attachments.





