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151 against him?

2 MS. PAYLOR:  Well, no, no.  The bank's, the bank's not

3 a party to this case.

4 THE COURT:  I mean, I understand that, but you can't

5 ignore the ---

6 MS. PAYLOR:  Well, they, they were getting paid

7 actually.

8 THE COURT:  Okay.  I was about to say because I can't

9 see ---

10 MS. PAYLOR:  But ---

11 THE COURT:  --- a bank waiting all that time to get

12 paid.

13 MS. PAYLOR:  No.  Well, they kept rolling it over and

14 they, they did get paid, and it was secured by a piece of

15 property.

16 THE COURT:  Okay.

17 MS. PAYLOR:  So, they had security, and so she's, you

18 know, she's claiming that he had an obligation under the

19 note to pay her and Warren, and that's the way the note

20 reads.

21 THE COURT:  But really the crux of your argument is

22 that it was disposed of, all property was disposed of in

23 the family court proceeding.

24 MS. PAYLOR:  Yes, ma'am.

25 THE COURT:  And anything she didn't raise at that
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161 time, she waived.

2 MS. PAYLOR:  Yes, ma'am.

3 THE COURT:  And that that provision you read to me in

4 the order is a waiver of all of that property.

5 MS. PAYLOR:  Correct.  That, that's my best argument. 

6 I think it's a winner, yes, ma'am.  I think we do have a

7 backup statute of limitations argument, but I think the

8 marital settlement agreement resolves everything and under

9 that theory, the note was -- went to Warren and he could do

10 with it as he would.  And if it's still out there, Ross and

11 Lee inherited it because they are the heirs under the will. 

12 Thank you, Your Honor.

13 THE COURT:  You're welcome.

14 All right, Mr. Tillman, would you like to respond?

15 MR. TILLMAN:  Yes, ma'am.  How are you?

16 THE COURT:  I'm well.  How are you?

17 MR. TILLMAN:  I'm doing well.

18 This marital agreement issue can be disposed of really

19 quickly.  This loan was made as joint tenants with a right

20 of survivorship, and it wasn't addressed in the marital

21 agreement.

22 THE COURT:  Well, it really was because, you know, the

23 family court -- and I served on family court.

24 MR. TILLMAN:  Right.

25 THE COURT:  Most people don't know how much power a
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171 family court judge has.  Actually in a lot of instances,

2 especially when it comes to property in a marital

3 situation, has more power than a circuit judge.  It can

4 appoint a receiver; you can take over somebody's company.

5 So, the statute says that the family court has

6 complete jurisdiction over all personalty that is a part of

7 the marriage, and that's why it's incumbent on the parties,

8 especially when you have what could best be referred to as

9 a savings clause.  It's not the best example, but if you

10 don't specifically talk about it and you lump -- you then

11 say everything else, basically what the agreement says,

12 everything else we haven't mentioned, that is considered

13 personalty.  It belongs to him.  I don't think you can now

14 take a opposite position on that ---

15 MR. TILLMAN:  Well, that's, that's not what the ---

16 THE COURT:  --- because it was incumbent on her due

17 diligence to have raised this promissory note and to have

18 said no, this is a part of our personalty and it needs to

19 be divided just like a bank account.

20 MR. TILLMAN:  Right, Your Honor, but the, the marital

21 settlement agreement does not give to him notes that they

22 held in joint ---

23 THE COURT:  Doesn't have to.  It doesn't have to give

24 it to him.

25 MR. TILLMAN:  But the ---
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181 THE COURT:  But when she says I give up everything

2 else, I've gotten what I want, everything I haven't

3 mentioned belongs to him, that's basically, in common

4 parlance, that's what that paragraph says.

5 MR. TILLMAN:  I, I disagree, Your Honor.  They, they

6 held this note as joint tenants with a right of

7 survivorship, and the marital settlement agreement says I

8 don't give up my rights in the note or anything else like

9 that.

10 THE COURT:  Where does it say that?

11 MR. TILLMAN:  Well, it doesn't say that specifically,

12 but it needs to specifically say, include -- to -- in order

13 for them to get summary judgment, the marital settlement

14 agreement needs to specifically include ---

15 THE COURT:  What case supports that?

16 MR. TILLMAN:  I, I don't have one off the top of my

17 head, but, but, Your Honor, we're talking about a specific

18 right of hers as a joint tenant with right of survivorship

19 in -- and the marital settlement agreement does not give to

20 him the, the rights as the creditor under the marital

21 settlement agreement.

22 THE COURT:  That is considered -- any debt is

23 considered an asset of a business, and he got everything

24 from the business.  It doesn't have to be mentioned

25 specifically.
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191 MR. TILLMAN:  Well, it wasn't a business asset.  It

2 was their personal assets.  The -- this was owed to them

3 individually.

4 THE COURT:  Same thing.  She said everything I haven't

5 mentioned -- I've gotten everything I want.  Everything I

6 have not mentioned belongs to him.  You don't have to

7 specify.  That would be like going through a house and

8 listing every tchotchke, then -- and going back and saying

9 well, you know, I didn't list my gravy boat and, therefore,

10 I want it because I did not specifically give up my right

11 to my gravy boat, and that's just not how the family court

12 operates.

13 MR. TILLMAN:  But, Your Honor, they were entitled to

14 this as joint holders with, with right to survivorship.

15 THE COURT:  Which they submitted all of their property

16 to the jurisdiction of the family court.  You don't get to

17 parcel it out.  You don't get to say, well, I'm going to

18 deal with some of my stuff over here in family court and

19 then when it suits me, I'm going to come over to circuit

20 court and deal with the stuff that I think -- that defeats

21 the whole purpose of family court statutorily having

22 exclusive jurisdiction over all marital property, and that

23 was marital property.

24 MR. TILLMAN:  But at, at best, Your Honor, we have an

25 issue of intent about whether they intended this property
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201 to be as part of -- and I, and I'll give you a statutory

2 reference.  Let me, let me find it, Your Honor.

3 THE COURT:  Sure.

4 MR. TILLMAN:  Okay, 62-2-507 is a statute that was

5 passed January 1st.  It was effective January 1, 2005 --

6 2014, excuse me.  That's a probate court section, and

7 basically what that says ---

8 THE COURT:  That doesn't, that ---

9 MR. TILLMAN:  Your Honor, will you please ---

10 THE COURT:  Yeah, I'm going to listen, but probate

11 court does not override what happens in family court when

12 it deals with assets.

13 MR. TILLMAN:  I understand but, but what it says in

14 that section is that, that the property held as a joint

15 tenant, which is what happened here because with the right

16 of survivorship -- because as Your Honor knows, a joint

17 tenancy with the right of survivorship means the one that

18 dies first gets the -- excuse me, the one that doesn't die

19 first gets the entire right to the property.  So, in other

20 words, if it survives when Warren died, Patricia got the

21 entire right to the property.  That's, that's the point of

22 it.

23 The statute says that at the time of divorce, that

24 right is automatically severed.  So, it's clear that the

25 probate code basically says that, that when that -- unless
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211 the divorce decree specifically mentions how that's going

2 to be handled, when the, when the one spouse dies -- or,

3 excuse me, when the parties divorce, that right is severed

4 such that they hold it essentially as tenants-in-common. 

5 They would each own half a note.  Before that ---

6 THE COURT:  If I follow your logic, she should have

7 filed a claim when his estate was opened.  You don't come

8 over here to deal with that.  You go over to the probate

9 court and you file a claim saying that you own a part of

10 that.  Then the probate court disposes of it.

11 MR. TILLMAN:  No.  Well, no, I, I disagree, Your

12 Honor.  If that statute applies, and I'm not sure it does

13 because it was effective after the, after the divorce, but

14 let's say it applies.  That would have meant following his

15 death -- excuse me, at the time of divorce, their right in

16 that property was separated such that he owned half and she

17 owned half so that he -- when -- so ---

18 THE COURT:  You've confused me.

19 MR. TILLMAN:  All right, Your Honor, all ---

20 THE COURT:  So, why -- if it -- if you're saying it

21 was passed after the divorce, then why is it applicable? 

22 It's either applicable or it's not.  If it's applicable 

23 and I follow your logic, she should have gone to the

24 probate court and as a creditor filed a claim against his

25 estate.
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221 MR. TILLMAN:  No, no, because she would've had her own

2 claim to the note.  In other words ---

3 THE COURT:  Somebody has to declare that.  She doesn't

4 just get to say ---

5 MR. TILLMAN:  She ---

6 THE COURT:  --- I own it.

7 MR. TILLMAN:  She did declare her rights in the note

8 in their divorce documents.

9 THE COURT:  Where?  Tell me the paragraph.

10 MR. TILLMAN:  I don't have it with me, Your Honor, but

11 in the listing of assets, she, she declared her own -- and

12 I can send it to Your Honor.  She declared her ownership of

13 the note as a separate asset.

14 THE COURT:  But the family court disposed of the

15 asset.

16 MR. TILLMAN:  It did not dispose of the -- it did not

17 specifically dispose of this, and it -- so at best what we

18 have is an issue of fact of whether the marital settlement

19 -- settlement agreement dealt with this.

20 THE COURT:  Well, that's a matter of law.  That's not

21 a matter for a jury to decide.  The court decides whether

22 the family court order is dispositive, whether it's

23 preclusive, whether there has been a release.  Those are

24 legal issues; those are not factual issues.  Y'all agree on

25 the facts.  What you don't agree to is the applicability of
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231 the law to the family court order and whether it has a

2 preclusive effect to her and whether it judicially estops

3 her.  A jury doesn't sort that out.

4 Now, there are some factual issues a jury does sort

5 out.  Arguably, the statute of limitations could be a jury

6 issue, and sometimes it is because conceivably it really

7 could be an issue of fact as to when her right arose after

8 exercising due diligence.  And there could reasonably be an

9 argument, as I pointed out to Ms. Paylor, as the banks do

10 all the time, that every act of nonpayment starts the clock

11 again.  In other words, I have the option of when I call

12 your note due.  I can let you miss twenty payments and

13 right before the statute ends, I can sue you on your note

14 and call my, my -- the amount on my note due.  Or, as banks

15 do sometimes, you catch up and they let the clock start

16 again, and then they sue you again when you miss three more

17 payments or four more payments.

18 I think that is conceivable that, and arguably, that

19 the statute of limitations could be a question of fact. 

20 Because of the way the law is written, conceivably every

21 act of default -- every act of nonpayment is an act of

22 default, which then starts the statute of limitations

23 running again.  And sometimes the bank will wait until the

24 very last moment and sue somebody in foreclosure and say,

25 you know, we tried to work with you.  We tried to be
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241 patient.  You have still failed to make a payment, and

2 every time you failed to pay us was an act of default, and

3 it was optional to us as to whether we enforced that right. 

4 So, I think that that's a different kind of an issue which

5 may well be factual.

6 MR. TILLMAN:  Well.

7 THE COURT:  But how the family court order applies to

8 whether -- these affirmative defenses, that's a legal

9 issue.

10 MR. TILLMAN:  Well.

11 THE COURT:  For the court to determine.

12 MR. TILLMAN:  And that being the case, Your Honor.

13 THE COURT:  Yeah.

14 MR. TILLMAN:  I will say that the, the family court

15 order does not reference the note.  At the time the family

16 court order was entered, Patricia and Warren Holliday were

17 joint holders of the note with rights of survivorship. 

18 Then there's a statute, that probate code statute, that

19 deals with what happens to rights in a, in a -- rights held

20 jointly with a right of survivorship.

21 THE COURT:  When was his estate opened?

22 MR. TILLMAN:  I don't know.  This is -- he died in

23 2016.

24 THE COURT:  Did she ever file to share anything as a

25 creditor in his estate?
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251 MR. TILLMAN:  Not that I'm aware of.

2 THE COURT:  Excuse me?

3 MR. TILLMAN:  I don't think so, Your Honor, but she

4 wouldn't -- at that time, she wouldn't have a claim against

5 his estate because she, she was a holder ---

6 THE COURT:  Anything ---

7 MR. TILLMAN:  --- of the note.

8 THE COURT:  Anything that he owned ---

9 MR. TILLMAN:  She didn't have ---

10 THE COURT:  --- and she's claiming ---

11 MR. TILLMAN:  They were divorced at the time.

12 THE COURT:  --- any ownership in, you are required to

13 file a claim against his estate.  Otherwise, technically

14 the probate court could do whatever they wanted in

15 collecting that debt, apportioning any proceeds that came

16 in from that debt.  When you die, all of your assets,

17 whether jointly held or not.

18 MR. TILLMAN:  Right.

19 THE COURT:  That's why people title bank accounts the

20 way they do: because they don't want it to go through an

21 estate.

22 MR. TILLMAN:  Right, and that's actually my point.

23 THE COURT:  They want to be able to go to the bank and

24 get the money and not have to deal with probate court.

25 MR. TILLMAN:  That's actually my point.  This note was
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261 held as joint tenants with the right of survivorship.  So,

2 if that statute I talked about applied, it severed their

3 interest so that she had her own interest in half the note. 

4 If it didn't apply, then when he died, she became the

5 entire owner of the note and didn't need to file a claim

6 with the estate, just like if she was a joint tenant in a

7 -- with a right of survivorship in a piece of property so

8 that her -- his estate didn't matter as far as her claims

9 went.  She either got it, got half of it, and then the

10 other half went to his estate and she had no claim to that,

11 or she got the whole thing, depending on whether that

12 statute applies.  Does that make sense?  Did I ---

13 THE COURT:  Say it one more time.

14 MR. TILLMAN:  Let me back up.  So, this is what the

15 statute says.  The statute says, and I'm sorry I'm

16 paraphrasing.  I'm trying to find it.

17 THE COURT:  That's okay.  It's easier to paraphrase

18 sometimes and leave out the stuff that doesn't apply.  I

19 understand.

20 MR. TILLMAN:  The, the statute says that when --

21 divorce severs a joint interest unless the parties agree

22 otherwise.  That's what it says, okay?  And so if that

23 statute applies, when they got divorced, their interests,

24 their joint interest in the note was severed.  Are you with

25 me on that?  Okay.
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271 So, in other words, he owns half.  She owns half. 

2 Okay, if that statute didn't apply because it was

3 effective, you know, several days after their divorce, the

4 prior law was if the divorce doesn't deal with the joint

5 tenancy issue, then the law in joint tenancy applies, which

6 means when he died, the property, the entire right to the

7 note went to her, which means she wouldn't have to file the

8 claim against his estate.  So, that's actually a big issue

9 in this case that I think would have to be resolved by the

10 trial judge whether the -- whether that statute applies or

11 not.  But either way, her claim is not ---

12 THE COURT:  Well, if the ---

13 MR. TILLMAN:  --- dependant on a claim against his

14 estate.

15 THE COURT:  If the statute applies, then what -- if

16 the statute does apply, then what's the remedy?

17 MR. TILLMAN:  If the -- here's what it is is we would

18 get -- I'm assuming the jury would bring back a verdict for

19 the total ---

20 THE COURT:  Well, no, the jury is not going to decide

21 whether or not ---

22 MR. TILLMAN:  Oh, I understand, Your Honor.

23 THE COURT:  --- that applies.

24 MR. TILLMAN:  But ---

25 THE COURT:  Yeah.
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281 MR. TILLMAN:  Just give me a little rope here.

2 THE COURT:  Yeah.

3 MR. TILLMAN:  The jury would come back with a verdict

4 for the entire amount owed on the note, and then I believe

5 the court would make a determination whether that statute

6 applies.  If the statute applies, it means she was only

7 entitled to half the amount on the note.  So, they'd halve

8 the ---

9 THE COURT:  How does the circuit court do that? 

10 Apportionment of property is solely within the province of

11 the probate court sans death.

12 MR. TILLMAN:  It wouldn't be a probate issue.

13 THE COURT:  Unless you want a true trial on your

14 probate, on your estate.

15 MR. TILLMAN:  No, no, it wouldn't be a probate issue

16 because if the statute applies, it means that their joint

17 tenancy was severed in half at the time of the divorce

18 before he died.  So, Patricia only owns half the amount of

19 the note.  You follow me?

20 THE COURT:  Uh-huh.

21 MR. TILLMAN:  Okay, and so what would happen is that

22 the trial court would issue a ruling.  Let's say they come

23 back and say 2 million is owed on this note.  The court

24 would determine when they were divorced, did this statute

25 apply to sever that claim such that Patricia owns half,
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291 Warren owns half, and then they would cut the amount in

2 half.  In other words, she'd be entitled to only half.  If

3 they find that that statute does not apply and the prior

4 law applies -- which is essential to joint tenancy law --

5 then when he died in 2016, the entire amount owed on the

6 note went to her and the whole verdict stands.  That's the

7 way that would work in my mind.  I don't know how else it

8 would work.

9 But, you know, getting back to the point, the note

10 wasn't dealt with in the matter of settlement agreement. 

11 She never intended to release her claim on the note, and

12 it's, it's certainly an issue, I think an issue of fact

13 whether she released a claim on the note in the marital

14 settlement agreement or not.  And, and, frankly, if in --

15 every divorce decree has these implied terms, why would

16 there be a statute that says, you know, your joint claims

17 are severed as a matter of law upon divorce?

18 THE COURT:  What statute?  You're referring to the

19 probate court statute?

20 MR. TILLMAN:  Yeah, the 62-2-5 -- yeah, 62-2-507.

21 MS. PAYLOR:  And I don't want to interrupt Mr.

22 Tillman.

23 THE COURT:  Sure.  I'm going to give you a chance to

24 respond.

25 MS. PAYLOR:  He's misstating ---
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301 THE COURT:  I'm going to give you a chance to respond.

2 MR. TILLMAN:  And I'm not ---

3 THE COURT:  And it's not implied.  The statute is very

4 clear about equitable distribution.  That's why you need to

5 be specific about what you're doing.  That's why you have

6 all these lists of personal property that are attached to

7 things.  It is intended to be preclusive, and it is

8 intended to be final.  It is not intended to be

9 relitigated.  That's why the statute gives family court

10 such broad discretion and authority regarding marital

11 assets.

12 MR. TILLMAN:  Well, Your Honor, just remember we're

13 not relitigating a claim against Warren Holliday.  We're

14 relitigating, we're -- no, we're litigating for the first

15 time Patricia's claims against Ross Holliday.  Ross didn't

16 get divorced from Patricia.  This is her claim against Ross

17 for the money, not her claim against Warren for the money. 

18 Does that follow -- do you follow me?

19 THE COURT:  I follow you, but it's not...

20 MR. TILLMAN:  This is Patricia Warren ---

21 THE COURT:  She is claiming interest in a note that

22 was a part of a marital estate.

23 MR. TILLMAN:  And there's no question she ---

24 THE COURT:  And they can raise all of the affirmative

25 -- they are bound to raise the affirmative defenses that
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311 they raised, and raising them are reasonable under the

2 circumstances.  And I understand what you're saying, but I

3 don't think that -- I don't know that their argument is

4 without merit.

5 MR. TILLMAN:  Well, Your Honor, at best it's an issue

6 of fact.  I mean, she, Patricia, was a joint holder in this

7 note; there's no question about that, a joint holder in

8 this note.  She was entitled to repayment.  The note wasn't

9 dealt with in the marital settlement agreement.  She did

10 not intend in her affidavit that I filed -- states that she

11 did not intend to release any claim at any time on this

12 note.

13 And then, then -- and they're arguing, well, we're --

14 essentially they're arguing we're a third-party beneficiary

15 of this -- of the marital settlement agreement.  In other

16 words, Ross is a third-party beneficiary as a released

17 party under the marital settlement agreement.  As Your

18 Honor knows, the law on third-party beneficiary

19 relationships has the primary parties to the agreement have

20 to intend that the third-party benefit.  In my affidavit,

21 in Patricia's affidavit that I filed with the court and

22 with my memorandum in opposition, she states: I did not

23 intend to release any claim that I had on Ross Holliday.

24 So, it would be -- so, the intent's not there. 

25 There's no statute that precludes her claim.  The marital
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321 settlement agreement does not release her claim against

2 Ross.  It does release any claim she has against Warren, I

3 understand that, and she never sued Warren.  She never

4 asked Warren for any money related to this.  But this is a

5 claim against Ross, and there's no clear release of any

6 claim against Ross in any document, nor did she intend it,

7 and that's what her affidavit says.

8 THE COURT:  Thank you very much.

9 Anything further, Ms. Paylor?

10 MS. PAYLOR:  Thank you, Your Honor.

11 THE COURT:  You're welcome.

12 MS. PAYLOR:  South Carolina Code Section

13 62-2-507(C)(2) states, and I will read it to you: 

14 Except as provided by the express terms of a

15 governing instrument, a court order, or a

16 contract relating to the division of the marital

17 estate made between, between the divorced

18 individuals -- that sub -- that is except as

19 provided.

20 And we have an agreement that specifically, expressly

21 provides that it takes care of all personal property and

22 that he gets the business assets and the personal assets

23 that are not stated therein.

24 You know, he says this wasn't brought up at the

25 divorce.  She never brought it up.  Do you know when she
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331 filed her financial declaration that he says he wants to

2 send to you?  Two days after the court order.  She knew

3 about this, and she was hoping to hide it and thinking she

4 could slip by and still go after her son after her husband

5 died, and he was a very ill man.  So, it -- that's what

6 that is.

7 Your Honor, I believe you're a hundred percent

8 correct, and I think that the marital settlement agreement

9 bars this action.  And in addition, he said she didn't

10 release Ross.  She did.  She says: 

11 The parties do hereby waive, release, and forever

12 acquit and do hereby discharge each other, their

13 administrators, successors, heirs, and assigns

14 from any and all action.

15 Ross was his administrator, successor, heir, and

16 assign, and this was a marital asset.  It says: 

17 Including but not limited to all claims resulting

18 from or arising out of the marital relationship

19 between Warren and Patricia.

20 And that's how this arose, with -- out of the marital

21 relationship.  Thank you, Your Honor.

22 THE COURT:  Thank you.

23 I'll take the matter under advisement.  I need to read

24 and research a little bit.  However, I am inclined to agree

25 with Ms. Paylor, and I'm going to ask her to submit --

Record on Appeal - 519



341 which doesn't mean I might not change my mind after I

2 research it.  I haven't made a final decision.

3 But, Ms. Paylor, if you could provide me with a

4 proposed order making any findings of fact and conclusions

5 of law consistent with this record.  I think the stronger

6 arguments are the waiver of the release, the satisfaction

7 and accord, and the revocation by divorce, as well as the

8 admission.  I'm iffy on the statute of limitations.  I

9 think that really may be a factual issue, but you can

10 include that in the order.

11 And once I've made a decision, I'll let you all know.

12 --- END OF TRANSCRIPT OF RECORD ---
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PROCEEDINGS 1 

THE COURT:   This was formerly Patricia B. Holliday 2 

verses Ross S. Holliday, 2018-CP-10-872.  The caption has 3 

been amended due to the transition of Ms. Patricia B. 4 

Holliday so it is now captioned the Estate of Patricia B. 5 

Holliday verses Ross S. Holliday, 2018-CP-10-872. 6 

2Q�6HSWHPEHU���WK�RI������,�KHDUG�WKH�GHIHQGDQW¶V�7 

Motion for Summary Judgment which was filed June 10th of 8 

2019.  On October 11th, 2019 I issued an order granting 9 

summary judgment.  A Rule 59 Motion to Reconsider was 10 

filed RQ�2FWREHU���WK��¶�����,�LVVXHG�DQ�RUGHU�GHQ\LQJ�11 

that motion on November 25th, 2019.   12 

On October 9th, 2020 the plaintiff filed a 60(b) 13 

motion for relief and on October 21st, 2020 the defense 14 

filed a memo in opposition.  November 4th, 2020 the 15 

plaintiff filed its reply to the GHIHQGDQW¶V�PHPR�LQ�16 

opposition.   17 

There was leave I assume filed with the Court of 18 

Appeals asking that the 60(b) motion be heard by this 19 

Court and remanded for that purpose.  And if you will 20 

bear with me, I need to make sure that I am articulating 21 

what they said accurately.  Hold on for me a moment. 22 

[Whereupon, the Court reviews documents]  23 

THE COURT:   Okay.  It appears that a Notice of 24 

Appeal was filed on December 3rd of 2019 by Mr. Tillman.  25 
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And then on October 9 of 2020 the Court of Appeals and 1 

,¶P�JRLQJ�WR�SDUDSKUDVH�ZKDW�WKH\�VDLG��DIWHU�FDUHIXO�2 

consideration DSSHOODQW¶V motion for leave to file a Rule 3 

60 motion with the Circuit Court is granted.  The appeal 4 

LV�KHOG�LQ�DEH\DQFH�SHQGLQJ�WKH�&LUFXLW�&RXUW¶V�UXOLQJ�RQ�5 

the motion.   6 

The appellant shall provide this Court with a status 7 

update in 30 days and every 30 days thereafter.  Failure 8 

to provide the Court with a status update may result in 9 

dismissal of this appeal.   10 

1RZ��,¶YH�UHDG�\RXU�PHPRV�VR�,�GRQ¶W�-- ,¶P�QRW�11 

particularly fond of those being read to me.  But I did 12 

KDYH�VRPH�TXHVWLRQV�DQG�WKDW¶V�UHDOO\�ZK\�,¶P�KDYLQJ�WKLV�13 

KHDULQJ�DIWHU�,¶YH�KDG�VRPH�WLPH�WR�UHIOHFW�DQG�DOVR�14 

after I had time to review my original order as well as 15 

the motion denying the reconsideration.   16 

$QG�,¶m curious and you all can answer them; 17 

plaintiff can respond and then the defense can respond 18 

because I think the whole basis of my order was 19 

PLVDSSUHKHQGHG���:K\�ZDVQ¶W�WKLV�RULJLQDOO\�ILOHG�LQ�WKH�20 

Family Court for them to interpret their order because 21 

personalty is not a Promissory Note; personalty is bric-22 

a-EUDF��LWV�VDOW�VKDNHUV���,W¶V�QRW�D�Promissory Note.  23 

And clearly from the Family Court action he got all the 24 

businesses, he got all the assets and the liabilities and 25 
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she got 16,000 dollars a month basically in a fair 1 

exchange; you get all the debts and you get all the 2 

assets and I get a finite sum of money a month to live 3 

on. 4 

A Promissory Note is not personalty.  A Promissory 5 

Note is an asset.  And so, ,�JXHVV�,¶P�LQ�D�UDUH�SRVLWLRQ�6 

because I was a Family Court judge.  And if I were 7 

interpreting that order my interpretation would be that 8 

he got that Promissory Note in their settlement.  So, 9 

after reading through everything again I did not want 10 

there to be some misapprehension that I thought a 11 

Promissory Note ZDV�SHUVRQDOW\�EHFDXVH�WKDW¶V�QRW�KRZ�\RX�12 

interpret a settlement agreement. 13 

3HUVRQDOW\�LV�DOO�WKH�VWXII�\RX�GRQ¶W�ZDQW�WR�KDYH�14 

to order an appraiser to come in and look at in detail 15 

and spend that kind of money going through every little 16 

bit of clothing, knick-knacks; things that have 17 

VHQWLPHQWDO�YDOXH���,W¶V�QRW�D�Promissory Note.  And 18 

clearly that marital agreement gives Mr. Holliday all the 19 

benefits and all the worries.   20 

In other words, he gets all the businesses and all 21 

the liability of the businesses.  And certainly, a 22 

Promissory Note LV�D�OLDELOLW\�EHFDXVH�LW¶V�D�GHEW�RZHG���23 

So, P\�ILUVW�TXHVWLRQ�LV�ZK\�GLGQ¶W�\
DOO�JR�WR�)DPLO\�24 

Court and have them interpret the order and enforce it?  25 
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7KDW¶V�P\�ILUVW�TXHVWLRQ���$QG�ZK\�GR�\RX�WKLQN�LW¶V�HYHQ�1 

appropriately before the Circuit Court at all because I 2 

GRQ¶W�DJUHH�ZLWK�DQ\�LQWHUSUHWDWLon, that the catch-all 3 

in the original mediated agreement would encompass a 4 

Promissory Note.   5 

And so, ,¶P�FXULRXV�WR�NQRZ�ZK\�LW�ZDV�HYHQ�EURXJKW�6 

in the CircuiW�&RXUW�EHFDXVH�,�MXVW�GRQ¶W��,¶P�QRW�7 

convinced that this was the appropriate place for it to 8 

ever have originated.  And after I read my order even 9 

WKRXJK�,��HYHQ�WKRXJK�,�WDON�DERXW�WKDW�,�GRQ¶W�WKLQN�LW�10 

was talked about as forcibly as I intended for it to have 11 

been talked about or to be clear.   12 

And of course, my order was guided by \¶DOOV 13 

arguments to a large extent.  So, ,¶P�FXULRXV�WR�NQRZ�ZK\�14 

that was never really as forcibly made an argument when 15 

UHDOO\�WR�PH�WKDW¶V�WKH�UHDO�LVVXH�LQ�WKLV�FDVH���$QG�,�16 

GRQ¶W�ZDQW�WR�EH�PLVDSSUHKHQGHG�WKDW�VRPHKRZ�SRVVHVVLRQ�17 

of this Promissory Note made a difference because in my 18 

mind it really was about how this agreement was 19 

interpreted.   20 

And in some ways just a backhand way of trying to 21 

get something out of this marital settlement that was 22 

never intended.  So, Mr. Tillman you can address it first 23 

and then Ms. Paylor or Mr. Ghom; whoever wants to address 24 

LW�,¶OO�EH�JODG�WR�KHDU�IURP�\RX�EHcause after I read the 25 
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60(b) motion I was concerned.  And so, I went back and 1 

looked through everything and I��DQG�,��LW¶V�QRW�-- again 2 

DV�,¶YH�LQGLFDWHG�P\�UXOLQJV�UHDOO\�ZHUH guided by y'alls 3 

arguments DQG�VR�PD\EH�,�GLGQ¶W�state it as forcibly as 4 

intended.  And maybe I should ask more questions you know 5 

but with the MXVW�WKH�YROXPH�RI�PRWLRQV�VRPHWLPHV�WKDW¶V�6 

not always -- you know good intentions.   7 

%XW�WKDW¶V�P\�FRQFHUQ�EHFause I spent five and a 8 

KDOI��FORVH�WR�VL[�\HDUV�RQ�WKH�)DPLO\�&RXUW�DQG�,¶YH�9 

never interpreted a paragraph about personalty to include 10 

a Promissory Note���7KDW¶V�MXVW�QRW��WKDW�ZRXOG�QHYHU�EH�11 

DQ�LQWHQWLRQ���7KDW¶V�VXFK�D�YLDEOH�DVVHW���7KDW¶V�12 

something yoX�WDON�DERXW���7KDW¶V�VRPHWKLQJ�\RX�VSHFLI\��� 13 

7KDW¶V�QRW�VRPHWKLQJ�-- I mean personalty like I 14 

said is your clothing, your doilies, your salt shakers.  15 

You know something that might have sentimental value to 16 

\RX��VRPH�SLHFH�RI�DUW���$QG�\RX�GRQ¶W�ZDQW�WR�spend --17 

have somebody like, I forget the big asset appraiser that 18 

used to come in and you end up spending more than your 19 

personalty was worth.  Mr. Tillman? 20 

05��7,//0$1����<HV��PD¶DP���:HOO��RQ�WKH�21 

MXULVGLFWLRQDO�LVVXH�,�GRQ¶W�EHOLHYH�WKDW�ZDV�HYHU�UDLVHG�22 

by the defendant.  I mean I think that the Circuit Court 23 

has jurisdiction over this matter because the contention 24 

is that Ms. Holliday owed either half of the Note or the 25 

Record on Appeal - 528



Estate of Patricia B. Holliday v Ross S. Holliday 
Motion for Relief from Order Granting Summary Judgment 10-9-20 
March 31, 2021 

8 
 

entire Note; depending on the interpretation of the 1 

VWDWXWH�XSRQ�:DUUHQ¶V�GHDWK�DQG�What she --- 2 

THE COURT:   --- I think that would negate -- would 3 

that not negate their agreement?  How do you get around 4 

their agreement?  Family Court has jurisdiction over 5 

everything that deals with a marriage.   6 

So -- and it was raised because I did rule on it in 7 

my order that the Family Court, that you raised it by 8 

saying that the interpretation of this provision in their 9 

DJUHHPHQW�PHDQW�VRPHWKLQJ�WKDW�,�GRQ¶W�WKLQN�DQ\�FDVH�ODZ�10 

would stand for that proposition because personalty is 11 

not a Promissory Note so that -- maybe I inartfully 12 

postured the question or framed the question for you to 13 

respond. 14 

But the other thing is you know jurisdiction can be 15 

raised at any time; by you, Ms. Paylor, or the Court 16 

according -- you know prevailing precedents.  But I¶P�17 

just; I JXHVV�LW¶V�MXVW�P\�RZQ�FXULRVLW\���And again, my 18 

rulings were guided by the arguments, which is they said 19 

WKHUH�ZDV�D�UHOHDVH���$QG�WKDW¶V�UHDOO\�ZKDW�\
DOO�20 

focused on in everything that you presented.   21 

So, you know the Court always answers the question 22 

SUHVHQWHG���,W�GRHVQ¶W�NLQG�RI�JR�RXW�RQ�LWV�RZQ�DQG�DFW�23 

DV�DQ�DGYRFDWH���%XW�,¶P�MXVW�FXULRXV�ZK\�\
DOO�GLGQ¶W�JR�24 

to the Family Court because clearly a Promissory Note is 25 
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not personalty.     1 

MR. TILLMAN:   Well, honestly Your Honor I didn¶W�2 

see the reason to go to the Family Court.  I believe that 3 

it is an asset that Ms. Holliday currently possesses or 4 

now it is her estate that currently possesses.  And I did 5 

not see the reason to go to the Family Court.   6 

That certainly, the interpretation of the marital 7 

settlement agreement is an issue raised by the defendant 8 

LQ�WKLV�FDVH�EXW�,�GRQ¶W�WKLQN�LW¶V�GLVSRVLWLYH�RI�LW���9 

$QG�WKDW¶V�--- 10 

THE COURT:   --- ZK\�ZRXOGQ¶W�LW�EH�LI�\RX�KDYH�D�11 

mediated agreement that says he gets all the assets and 12 

all the liabilities of the business and you have a 13 

Promissory Note that was guaranteed by one of the 14 

businesses. 15 

MR. TILLMAN:   Well, the Promissory Note ZDVQ¶W�16 

guaranteed by one of the businesses. 17 

THE COURT:   Then I misread something.  He did 18 

pledge one of the businesses as collateral for the Note 19 

WKDW�KH�JRW�WKH�ORDQ�IRU���<RX�FDQ¶W�VHSDUDWH�WKH�WZR�VR�20 

it was collateral with the bank for the loan. 21 

05��7,//0$1����,�GRQ¶W�UHPHPEHU�LW�EHLQJ�FROODWHUDO���22 

They used a loan from another bank to fund this loan.  23 

$QG�,�GRQ¶W�--- 24 

THE COURT:   --- but he had to pledge one of the 25 
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EXVLQHVVHV�DV�FROODWHUDO�IRU�WKDW�ORDQ���7KH�EDQN�GRHVQ¶W�1 

give a loan without some collateral. 2 

MS. PAYLOR:   That's correct, Your Honor.  It was a 3 

mortgage.  This was a building and they pledged the -- 4 

they gave a mortgage for that property to secure the 5 

loan. 6 

MR. TILLMAN:   But -- and if you look at the marital 7 

settlement agreement, I understand it to say that it 8 

comes down to essentially when you look at the equitable 9 

apportionment and division of property section, section 3 10 

this could only be -- there is no question that the Note 11 

is not specifically mentioned in the marital settlement 12 

agreement --- 13 

THE COURT:   --- there is an addendum however that 14 

is attached and there is language that says every 15 

business and every asset belongs to him.  And in exchange 16 

IRU�WKDW�,¶P�JRLQJ�WR�SD\�\RX��������GROODUV�D�PRQWK��17 

which having practiced family law and having been a judge 18 

LQ�D�)DPLO\�&RXUW�WKDW¶V�OLNH�\RXU�WUDGLWLRQDO�,
YH�EHHQ�19 

a stay-at-home spouse.  I helped contribute to make this 20 

business what it is and in exchange for me now separating 21 

from you I want the benefit of what I have basically 22 

FRQWULEXWHG�WR�WKH�YDOXH���%XW�,�GRQ¶W�ZDQW�DQ\�RI�WKH�23 

UHVSRQVLELOLW\�IRU�DQ\�RI�LW���,�GRQ¶W want any of the 24 

DVVHW�SDUW�RI�LW�DQG�,�GRQ¶W�ZDQW�DQ\�RI�WKH�OLDELOLW\�RI�25 
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it.  But the problem comes in when somebody dies.  And I 1 

ZRXOG�LPDJLQH�DOWKRXJK�,�FDQ¶W�UHPHPEHU�LI�,�UHDG�WKDW�LQ�2 

the agreement, that she would have had an insurance 3 

policy to guarantee what amounted to a large alimony 4 

payment every month to secure that in the event that he 5 

died because of course alimony ceases when she dies or 6 

when he dies.   7 

MR. TILLMAN:  <RXU�+RQRU��,�GRQ¶W�EHOLHYH�WKDW�WKH�8 

marital settlement agreement is unambigXRXV���,W�GRHVQ¶W�9 

mention the Note specifically.  Business assets refer to 10 

a schedule of business assets hereby attached as exhibit 11 

A and the Note is not listed as a business asset. 12 

The Note was given as a loan by Patricia and Warren 13 

Holliday individually to Ross Holliday, not from a 14 

business.  And so, it I believe it falls under other 15 

items of property, which includes that language of the 16 

marital settlement agreement. 17 

THE COURT:   Yes --- 18 

MR. TILLMAN:   --- related in other accounts. 19 

THE COURT:   You GRQ¶W�GHDO�ZLWK�DQ\WKLQJ�What 20 

substantial as other property.  And the agreement clearly 21 

-- what the agreement says is Patricia hereby 22 

relinquishes and waives any claim she may have in or 23 

against these business assets except as provided in the 24 

Patricia B. Holliday trust.  Warren shall retain sole 25 
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authority to manage these business assets personally or 1 

at his sole discretion delegate or appoint management of 2 

these business assets to a person holding durable power 3 

of attorney, management agreement appointment or election 4 

as an officer, trustee or any other lawful manner. 5 

$QG�WKHQ�,�VNLSSHG�WKH�ILUVW�SDUW��DQG�WKDW¶V�6 

subsection D business assets.  Warren presently owns or 7 

holds an interest in several limited liability companies, 8 

corporations, or other business entities; a schedule of 9 

which is attached hereto as exhibit A.  The parties agree 10 

that Warren shall retain and continue full ownership and 11 

interest in any and all such companies and other business 12 

assets which Warren holds at this time.   13 

[Whereupon, the Court reviews documents]  14 

7+(�&2857����$QG�WKHQ�WKH�SURYLVLRQ�WKDW�\RX¶UH�15 

referring to is G, other items of property.  Except to 16 

the extent set forth in this agreement Warren and 17 

Patricia have made a physical division of all other 18 

personal property acquired during the marriage, including 19 

but not limited to, household furnishings, appliances, 20 

bank accounts, retirement accounts, money situated in 21 

other accounts, jewelry, sporting equipment, and all 22 

other personal property of value.  The parties each 23 

release the other from all claims of interest to any 24 

monies or assets in the possession of the other or titled 25 
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in the name of the other party unless otherwise stated -- 1 

unless stated otherwise herein.  Each party shall retain 2 

sole ownership of all such properties in his or her 3 

possession or titled in his or her name unless such 4 

property is made the property of the other pursuant to 5 

the terms of this agreement. 6 

Furthermore, unless stated otherwise herein each 7 

shall bear all costs and expenses related to the 8 

properties, which each takes sole ownership of pursuant 9 

to this agreement.   10 

$QG�LW�VSHFLILHV�WKRVH�WKLQJV���,�GRQ¶W�EHOLHYH�IRU�11 

a moment that when they went into mediation that either 12 

one of them was oblivious or ignorant of this Promissory 13 

Note. 14 

MR. TILLMAN:   But their intent did not express 15 

unambiguously in this marital settlement agreement.  It 16 

GRHVQ¶W�-- LW¶V�QRW�-- the Note says Ross Holliday, the 17 

undersigned borrower, promises to Warren Holliday and 18 

Patricia Holliday --- 19 

THE COURT:   -- but you can give that away once you 20 

QHJRWLDWH�D�PDULWDO�VHWWOHPHQW���,�GRQ¶W�WKLQN�WKDW¶V�21 

GLVSRVLWLYH���%XW�,�GRQ¶W�WKLQN�LW�PDWWHUV���,�GRQ¶W�22 

think paragraph D stands for your proposition that 23 

because she found a Promissory Note in her possession 24 

that somehow that means that belongs to her.  I guess 25 
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PD\EH�,�VKRXOG�FXW�WR�WKH�FKDVH�D�OLWWOH�ELW�DQG�,¶P�1 

going to let you finish your argument Mr. Tillman, have 2 

y'all made -- EHFDXVH�,¶YH�EHHQ�GRLQJ�WKLV�ORQJ�HQRXJK�WR�3 

know that this really is not what it is about.   4 

This is a squabble between kids who are upset that 5 

they were disinherited.  And some children got more they 6 

IHHO�RI�WKH�EHQHILW�RI�WKHLU�SDUHQW¶V�HVWDWH�DQG�RWKHUV�7 

GRQ¶W���So, this is sort of a roundabout way to get an 8 

LQKHULWDQFH���$W�OHDVW�WKDW¶V�WKH�ZD\�,�SHUFHLYH�LW�DW 9 

this moment or a roundabout way for her to get more 10 

assets after the negotiation of this settlement.   11 

And I might be wrong and my perception might be 12 

wrong; who knows.  And I guess in the grand scheme of 13 

WKLQJV�LW�UHDOO\�GRHVQ¶W�PDWWHU���%XW�KDYH�\
DOO�Jone to 14 

any type of mediation and made any attempts to resolve 15 

this because the bottom line is if he already paid back 16 

the money and the Note has been satisfied where does that 17 

leave you in any event because the Note was owed to the 18 

bank.   19 

So, LI�KH�GLGQ¶W�PDNH�LW DQG�,¶P�VXUH�WKHUH�ZDV�20 

additional interest on the loan, a loan of that size, so 21 

if he -- again, you know ,¶P�D�FKLOG�RI�P\�SDUHQWV���,I�,�22 

borrowed money from my momma and daddy and they went to 23 

WKH�EDQN�DQG�JRW�PRQH\�IRU�PH�LI�,¶P�SD\ing them back, I 24 

assume they are going to pay the bank back because I 25 
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would not want them to have the deficit.  Why would they 1 

have the albatross of the debt on them and just keep the 2 

money I gave them?  That would make no sense because you 3 

have an enormous loan that is accruing interest that is 4 

JXDUDQWHHG�E\�D�EXVLQHVV�DVVHW�WKDW�,�DVVXPH�\RX�GRQ¶W�5 

want the bank to take back because they are going to want 6 

to get their money.   7 

6R��OHW¶V�MXVW�DVVXPH�IRU�DUJXPHQW¶V sake everything 8 

being equal that he borrowed this money from his parents.  9 

His dad goes and gets a loan from the bank.  He secures 10 

WKDW�ORDQ�ZLWK�D�EXVLQHVV�DVVHW���$QG�OHW¶V�MXVW�VD\�IRU�11 

DUJXPHQW¶V sake Ross paid his daddy back.  The money 12 

still has to go to the bank.  ,W¶V�QRW�JRLQJ�WR�KLV�13 

father or to his mother.  You got to satisfy this loan 14 

EHFDXVH�WKDW¶V the whole premise of him borrowing this 15 

money.   16 

So, have y'all gone to mediation at all to see if 17 

y'all can resolve this?  I mean what exactly is their 18 

bottom line because the bank still stands in a superior 19 

position and they got to get their money. 20 

MR. TILLMAN:   Your Honor, the bank from which the 21 

loan was taken out to fund this loan was paid back.  But 22 

Ross did not make the payment. 23 

THE COURT:   I¶P�VRUU\��,�GLGQ¶W�KHDU�\RX� 24 

MR. TILLMAN:   But Ross Holliday did not, or at 25 
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least there is an argument as to whether Ross made the 1 

payment to pay that bank back.  That bank was actually 2 

paid back by a business.  And so, ZH�GRQ¶W�EHOLHYH�5RVV�3 

ever made the payments on this Note or if he did, he 4 

GLGQ¶W�SD\�DOO�RI�LW�EDFN���+H�FODLPV�KH�PDGH�SD\PHQWV�LQ�5 

2005 and 2007 and 2010.  And he has no record of that and 6 

my client has no from my --- 7 

THE COURT:   --- you can trace it back because it 8 

would coincide with the payments made to the bank. 9 

05��7,//0$1����7KDW¶V�QRW�ZKDW�ZRUNHG�WKRXJK��<RXU�10 

Honor.  The Note, the bank was not, the bank from which 11 

the money to make this loan came from was not paid back 12 

during the times that he claims he was making payments 13 

to. 14 

THE COURT:   But still, what is your bottom line?  15 

What is it you hope to gain from this Note? 16 

MR. TILLMAN:   A trial to start with.  But short of 17 

a trial we had tried to medLDWH�WKH�FDVH�DQG�ZH�FRXOGQ¶W�18 

-- 19 

7+(�&2857����,¶P�OLVWHQLQJ���,�GLGQ¶W�KHDU�\RX��\RX�20 

went out. 21 

05��7,//0$1����,�PHDQ�,�GRQ¶W�NQRZ�ZKDW�P\�FOLHQW¶V�22 

bottom line is monetarily.  I would certainly be willing 23 

to discuss that in a mediation.  But money is --- 24 

THE COURT:   --- have y'all mediated the case?  25 
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Well, there is a whole lot of emotion going around that 1 

DLQ¶W�QR�OLWLJDWLRQ�JRLQJ�WR�IL[�LQ�WKLV�VLWXDWLRQ���$QG�2 

,�VXVSHFW�HYHQ�LI�WKLV�JRHV�WR�D�WULDO�LW�DLQ¶W�JRLQJ�WR�3 

IL[�WKLV�VLWXDWLRQ���,W¶V�JRLQJ�WR�EH�VRPH�PRUH�4 

litigation somewhere down the line.  Something is going 5 

to percolate and they going to find a way to still -- 6 

there is a lot of wounded feelings involved in this.  So, 7 

Ms. Paylor when did y'all mediate this? 8 

MS. PAYLOR:   Oh, it was before Covid so a year and 9 

a half ago.  There are other actions, Your Honor so we 10 

mediated all of them together. 11 

THE COURT:   So y'all mediated all of them together?  12 

Who mediated it? 13 

MS. PAYLOR:   Former Judge Buddy Nicholson. 14 

THE COURT:   And did y'all make any headway? 15 

MS. PAYLOR:   We started -- no, not really because 16 

LW�MXVW�ZDVQ¶W�-- I mean it just ZDVQ¶W�JRLQJ�WR�-- they 17 

ZHUHQ¶W�JRLQJ�WR�EH�KDSS\��3DWULFLD�DQG�KHU�WZR�FKLOGUHQ�18 

that she left everything to.  They wanted half of 19 

everything plus the two million dollars on this Note so  20 

-- 21 

05��7,//0$1����<RXU�+RQRU��WKDW¶V��WKDW¶V -- you 22 

know those are oSHQLQJ�GHPDQGV���7KDW¶V�D�23 

mischaracterization of --- 24 

THE COURT:   --- ZHOO�\RX�NQRZ�,�GRQ¶W�KDYH�D�GRJ�LQ�25 
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WKH�ILJKW���,¶P�MXVW�WU\LQJ�WR�ILJXUH�RXW�-- ,¶P�JRLQJ�WR�1 

quote something I told some other lawyers the other day 2 

that I just thought was a profound statement that I heard 3 

while I was watching a news show.  And they had -- I 4 

GRQ¶W�NQRZ�ZKHWKHU�LW�ZDV�-- who is the historian -- it 5 

was either -- I know LW�ZDVQ¶W�'RULV�.HDUQV�*RRGZLQ�EXW�6 

it was -- it might have been John Meacham or the other 7 

guy��,�FDQ¶W�Uemember.   8 

Or it might not have been either one of them.  But I 9 

remember I was watching it and it made me sit up because 10 

I thought it was such a profound statement.  And what he 11 

said was when two elephants fight the only thing that 12 

gets punished is the ground.   13 

So, you got two elephants fighting and the only 14 

thing that is getting punished right now is the ground 15 

because they are going to end up spending anything they 16 

think they are going to recover in litigation and at the 17 

HQG�RI�WKH�GD\�WKH\¶UH�VWLOO�DUH�JRLQJ�WR�Kave like this 18 

dissention that is going to eat away at their life.   19 

And of course, LW�GRHVQ¶W�DIIHFW�XV�EHFDXVH�\RX�NQRZ�20 

tKDW¶V�ZKDW�ZH�-- WKDW¶V�ZKDW�\
DOO�do for a living; you 21 

OLWLJDWH���,�PHDQ�\RX�JR�KRPH�DW�QLJKW�DQG�LW�GRHVQ¶W�HDW�22 

away at your peace oI�PLQG���,�GRQ¶W�NQRZ�LI�SHDFH�RI�23 

PLQG�LV�WKH�ZRUG�,¶P�ORRNLQJ�IRU.   24 

%XW�WR�WKH�H[WHQW�WKDW�\
DOO�WKLQN�\RX�FRXOG�,¶P�25 
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just trying to investigate whether you think you could -- 1 

ZKLOH�DSSHDOV�DUH��ZKDW¶V�WKH�ZRUG�that ,¶P�ORRNLQJ�IRU��2 

they create a level of uncertainty that makes folk 3 

amenable sometimes to resolving things they would not be 4 

inclined to resolve.   5 

And I think &RYLG�KDV�DGGHG�D�ZD\�QRZ�WKDW�ZH¶UH�6 

coming sort of, I would pray to end of all this 7 

FRQILQHPHQW�ZH¶YH�EHHQ�LQ���$QG�,�NQRZ�DW�OHDVW�IRU�PH�8 

being transparent it has added a level of clarity to my 9 

existence that there are just some things that are more 10 

imSRUWDQW�DIWHU�\RX¶YH�EHHQ�-- you know after life has 11 

you know you woke up one day and everything was like the 12 

ZD\�\RX¶UH�XVHG�WR�LW�DQG�WKHQ�WKH�QH[W�GD\�HYHU\WKLQJ�13 

was like upside down.   14 

$QG�WKHQ�IRU�D�\HDU�ZH¶YH�EDVLFDOO\�EHHQ�FRQILQHG�WR�15 

our homes or to our offices or to whatever pod we have 16 

FUHDWHG��\RX�NQRZ�SRG�RI�VDIHW\�ZH¶YH�FUHDWHG�DW�OHDVW�LQ�17 

RXU�PLQGV�WKDW�ZH¶YH�FUHDWHG�IRU�RXUVHOYHV���I would just 18 

like to think it gives folk a level of clarity that makes 19 

them think about things a little bit differently.   20 

And so, ,�JXHVV�ZKDW�,¶P�DVNLQJ�EHFDXVH�,�GRQ¶W�KDYH�21 

a position one way or the other is do y'all think it 22 

would be fruitful for you all to engage in mediation 23 

again?   Now with this passage of time and with you know 24 

,¶P�VXUH�ZKDWHYHU�KDSSHQV�LQ�the Court of Appeals that 25 
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someone will try to get Cert in the Supreme Court so 1 

WKDW¶V�DQRWKHU�WKUHH�\HDUV���6R�QRZ�ZH¶UH�DW�VL[�\HDUV���2 

,�PHDQ�GR�\
DOO�WKLQN�LW¶V�ZRUWK�\RXU�WLPH�WR�PDNH�DQ�3 

attempt to mediate it again? 4 

06��3$</25����<RXU�+RQRU��,�GRQ¶W�EHOieve -- ZH¶YH�5 

tried twice because we went back --- 6 

THE COURT:   --- RK��,�GLGQ¶W�UHDOL]H�LW�ZDV�WZR�7 

times --- 8 

MS. PAYLOR:   --- ,¶P�VRUU\��,�GLGQ¶W�H[SODLQ�WKDW� 9 

7+(�&2857����7KDW¶V�RND\���<
DOO�GLG�LW�ZLWK�-XGJH�10 

Nicholson both times? 11 

MS. PAYLOR:   Yes, ma¶DP���,�GRQ¶W�VHH�WKDW�WKHUH�LV�12 

going to be a resolution.  There is just a lot of enmity 13 

between these siblings so. 14 

05��7,//0$1����$QG�<RXU�+RQRU�MXVW�VR�\RX�NQRZ�,¶P�15 

only involved in this case.  There are other collateral 16 

cases that --- 17 

THE COURT:   --- so what other cases are out there?  18 

,�KDYH�WR�SOHDG�LJQRUDQFH���,�ZDVQ¶W�DZDUH�WKHUH�ZHUH�19 

other cases. 20 

MR. TILLMAN:   I have to as well. 21 

MS. PAYLOR:   Well, Judge Price has been assigned -- 22 

he was assigned all after you had already ruled on this, 23 

he got the rest of the cases assigned to --- 24 

THE COURT:   --- who assigned them to Judge Price? 25 
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06��3$</25����,�FDQ¶W�UHPHPEHU���,W¶V�EHHQ�D�ZKLOH� 1 

THE COURT:   Judge McCoy? 2 

MS. PAYLOR:   It was Judge McCoy.  Thank you very 3 

PXFK���7KDW¶V�H[DFWO\�ZKR�GLG�WKDW� 4 

THE COURT:   So, Judge McCoy assigned them to Judge 5 

Price.  So how many cases are out there Ms. Paylor? 6 

06��3$</25����7KHUH¶V�UHDOO\�RQO\�RQH�QRZ�DQG�WKDW�7 

is -- there were more than one but the only one left is a 8 

Will contest.   9 

7+(�&2857����2ND\���6R�WKDW¶V�LQ�the Probate Court? 10 

06��3$</25����:HOO��LW¶V�in Circuit Court --- 11 

THE COURT:   --- it was moved to the Circuit Court?  12 

Okay. 13 

06��3$</25����<HV��PD¶DP���:H�ZHUH�PRYHG�WR�WKH�14 

Circuit Court. 15 

THE COURT:   Okay.  So, you got a Will contest going 16 

on and you got this going on.  So those are the only two 17 

cases? 18 

MS. PAYLOR:   There was one other but that got 19 

resolved. 20 

THE COURT:   Okay.  And what was that case that got 21 

resolved? 22 

MS. PAYLOR:   It was a suit by Ms. Holliday against 23 

Ross Holliday claiming she feared that they would not 24 

keep making the 16,000 dollar a month payments although 25 
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they had all been made so. 1 

THE COURT:   But that was in Family Court? 2 

MS. PAYLOR:   No, it was in the Circuit Court also. 3 

THE COURT:   How did they bring a Family Court 4 

enforcement action in the Circuit Court I wonder? 5 

06��3$</25����:HOO��LW�UHDOO\�ZDVQ¶W�DQ�HQIRUFHPHQW�6 

action because --- 7 

THE COURT:   --- why did she --- 8 

MS. PAYLOR:   --- she had been getting her payments 9 

--- 10 

THE COURT:   --- anything about their agreement 11 

ZRXOG�EH�,�PHDQ�PDNLQJ�SD\PHQWV�WKDW¶V�)DPLO\�&RXUW�VR�12 

how was it brought to Circuit Court? 13 

MS. PAYLOR:   7KDW�GLGQ¶W�HYHU�JHW�UDLVHG���,�ZDV�14 

not in the case at the very beginning --- 15 

MR. GHOM:   --- Your Honor --- 16 

MS. PAYLOR:   --- I will say that --- 17 

MR. GHOM:  --- VRUU\�,�GRQ¶W�ZDQW�WR�LQWHUUXSW�EXW�18 

it was originally brought in Probate Court because it was 19 

a breach of fiduciary duty claim.  And then we removed it 20 

when we got involved to the Circuit Court. 21 

THE COURT:   Okay.  22 

MS. PAYLOR:   Thank you, %LMDQ���+H¶V�FRUUHFW� 23 

THE COURT:   All right.  So, Mr. Tillman are you of 24 

the same opinion that an additional mediation is not 25 
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going to help? 1 

05��7,//0$1����+RQHVWO\�<RXU�+RQRU�,�GRQ¶t know.  I 2 

would need to talk to my client.  I was not involved in 3 

the second mediation.  I will --- 4 

THE COURT:   --- GR�\RX�WKLQN�LW¶V�ZRUWK�RQH�PRUH�5 

try Ms. Paylor?  Do you think maybe a change in mediator 6 

might help perception?  Not that Judge Nicholson ZRXOGQ¶W�7 

GR�D�JUHDW�MRE��,¶P�MXVW�PD\EH�VXJJHVWLQJ�D�FOHDQ�VODWH�8 

because you know once people go through mediation and 9 

things are suggested sometimes, they -- if you already 10 

have a predisposition and enmity you sort of start 11 

perceiving that the mediator is inclined a particular 12 

way.  Do you think... 13 

MS. PAYLOR:   I will certainly ask my clients but 14 

there has just been a lot of things going on outside of 15 

the litigation as well and my clients just want to, they 16 

want to be done with --- 17 

THE COURT:   --- well mediation is the quickest way 18 

to be done with it. 19 

MS. PAYLOR:   I know --- 20 

THE COURT:   --- because Court of ASSHDOV�DLQ¶W�GRQH�21 

with it you know.  And then what if it all -- you know if 22 

LW�JHWV�UHYHUVHG�LW�GRQ¶W�DIIHFW�PH�EXW�LI�LW�JHWV�23 

reversed then you got to come back six years later and 24 

have a trial.   25 
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06��3$</25����,W�SUREDEO\�ZRQ¶W�DIIHFW�PH�HLWKHU� 1 

THE COURT:   You going to be retired? 2 

06��3$</25����,¶P�MXVW�NLGGLQJ��� 3 

THE COURT:   Mr. Tillman, you going to be around? 4 

MR. TILLMAN:   I wish I could say the same.  I think 5 

,¶OO�EH�DURXQG� 6 

06��3$</25����,¶P�PDQ\�\HDUV�ROGHU�WKDQ�\RX�DUH�7 

Matt. 8 

MS. PAYLOR:   Judge Jefferson is younger than I am 9 

DOVR���,¶OO�WDON�WR�P\�FOLHQW� 10 

[Off the record momentarily]  11 

THE COURT:   From a real practical standpoint, and 12 

DJDLQ�,�GRQ¶W�KDYH�D�SRVLWLRQ�RQH�ZD\�RU�WKH�RWKHU��DQG�,�13 

tell you the truth when something comes back from the 14 

appellate court, ,�GRQ¶W�UHFRJQL]H�LW�DQ\ZD\�DQG�,¶P�VR�15 

far into something else -- sometimes the passage of time 16 

is a funny thing.    17 

$QG�LI�\RXU�WKRXJKW�SURFHVV�GRHVQ¶W�HYROYH�WKHUH�LV�18 

something wrong with you.  Sometimes when things come 19 

back, I completely agree with them because my thought 20 

process has changed in the interim and I go you know if I 21 

had to make that decision today, ,�DJUHH�ZLWK�WKHP��,¶G�22 

make the same decision.   23 

So, you know LW¶V�QRW�OLNH�ZH�WDNH�LW�SHUVRQDO�24 

EHFDXVH�ZH�GRQ¶W���,�PHDQ�,�figure if ,�GLGQ¶W�PHVV�XS�25 
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VRPHWLPHV�\RX�NQRZ�WKH\�ZRXOGQ¶W�KDYH�DQ\�SXUSRVH���,�1 

ILJXUH�,¶P�GRLQg my duty if I mess up at least once or 2 

twice a year or more.   3 

But ,¶P�MXVW�-- just from a practical sort of 4 

quality-of-life SHUVSHFWLYH�,¶P�MXVW�ZRQGHULQJ�LI�MXVW�D�5 

clean slate sort of mediation might -- ,�PHDQ�\RX�GRQ¶W�6 

have anything to lose by it.  But if their real goal is 7 

for this to be over with, I mean that is the quickest 8 

route to it MXVW�EHLQJ�RYHU�ZLWK�EHFDXVH�LW�DLQ¶W�JRLQJ�9 

away no time soon in the posture it is right now. 10 

06��3$</25����:HOO��WKH\�NQRZ�WKDW���,�PHDQ�WKDW¶V�11 

in fact --- 12 

THE COURT:   --- y'all want to maybe explore --- 13 

MS. PAYLOR:   --- they have just a lot going on --- 14 

THE COURT:   --- with your clients in the meantime  15 

--- 16 

MS. PAYLOR:   --- ,¶OO�WDON�WR�WKHP�--- 17 

THE COURT:   --- ZKLOH�,¶P�ORRNLQJ�DW�-- sort of 18 

looking at this whole situation in light of your 19 

arguments on 60(b).  And Mr. Tillman, I apologize; I 20 

GLGQ¶W�PHDQ�WR�eclipse your argument.  You can go ahead 21 

DQG�PDNH�\RXU�DUJXPHQWV�DQG�WKHQ�,¶P�JRLQJ�WR�OHW�0V��22 

Paylor have any response.  And if Mr. Ghom wants to chime 23 

in, ,¶ll be glad to hear from him. 24 

MR. TILLMAN:   And Your Honor I will also, I would 25 
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agree with you about getting things over with.  I will 1 

definitely have a talk with my client about this.   2 

THE COURT:   Is there somebody y'all think you could 3 

agree on? 4 

MR. TILLMAN:   I really like --- 5 

THE COURT:   --- y'all want to just use Judge -- or 6 

do y'all want to use Judge Nicholson again? 7 

MR. TILLMAN:   He did a fine job.  I mean --- 8 

THE COURT:   --- KH�GRHV�D�JUHDW�MRE�DQG�KH¶V�YHU\�9 

practical.  Like I said what I suggeVWHG�ZDVQ¶W�DQ\�10 

reflection on him.  I think he would be a great mediator.  11 

,�MXVW�GLGQ¶W�NQRZ�ZKDW�WKH�SHUFHSWLRQV�RI�WKH�SDUWLHV�12 

might be at this point after having done -- EXW�KH¶V�13 

developed a rapport with them so it may well be 14 

beneficial to continue with him. 15 

05��7,//0$1����,¶P�VRUW�RI�the opinion you know if 16 

you keep drinking from the same well the water always 17 

tastes the same so. 18 

7+(�&2857����6R��ZK\�GRQ¶W�\
DOO�VWLFN�ZLWK�-XGJH�19 

1LFKROVRQ�EHFDXVH�DJDLQ�KH¶V�GHYHORSHG�D�UDSSRUW�ZLWK�20 

them. 21 

MR. TILLMAN:   Right. 22 

7+(�&2857����2ND\���,¶OO�EH�JODG�WR�KHDU�IURP�\RX�23 

Mr. Tillman. 24 

MR. TILLMAN:   Well, Your Honor, a lot of what I was 25 
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JRLQJ�WR�GLVFXVV�ZH¶YH�DOUHDG\�GLVFXVVHG���,�PHDQ�RXU�1 

position is this is clearly -- LW¶V�HLWKHU�-- ZH�GRQ¶W�2 

WKLQN�LW¶V�D�EXVLQHVV�debt under the marital settlement 3 

agreement.  If there is an argument to be made that it is 4 

then LW¶V an ambiguity that is inappropriate for summary 5 

judgment.  We think that --- 6 

THE COURT:   --- ZRXOGQ¶W�LW�EH�DQ�DPELJXLW\�WKDW�7 

would need to be resolved by the Family Court since it 8 

involves their mediated agreement that needs to be 9 

interpreted? 10 

MR. TILLMAN:   ,�GRQ¶W�WKLQN�VR��<RXU�+RQRU���, mean 11 

I think the Circuit Court can interpret agreements. 12 

7+(�&2857����,W�FDQ¶W�LQWHUSUHW�D�marital settlement 13 

agreement that originated out of a final order from the 14 

Family Court. 15 

MR. TILLMAN:   Well, I mean it would need to be -- I 16 

PHDQ�VXSSRVHGO\�LI�WKDW¶V�WKH�FDVH�ZH�ZRXOG�UHIHU�LW�WR�17 

the Family Court for that purpose.  But it would need to 18 

be interpreted one way or DQRWKHU�EHFDXVH�LW¶V�DPELJXRXV�19 

at this point --- 20 

THE COURT:   --- which raises another interesting 21 

issue.  Have y'all ever contemplated having the Family 22 

Court interpret the agreement? 23 

05��7,//0$1����,¶YH�QRW��� 24 

THE COURT:   You may continue. 25 
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MR. TILLMAN:   Okay.  And like we discussed a minute 1 

ago we believe this would be the other item of property 2 

and the other item of property provision 3-G says that 3 

the parties shall retain sole ownership of properties in 4 

his or her possession.  And if Patricia in fact had the 5 

Note in her possession, then that is evidence that the 6 

parties intended by this agreement that Note would be 7 

hers.   8 

,W¶V pretty clear that the -- in several places the 9 

marital settlement agreement refers to documents in 10 

possession of them.  I understand that your order may not 11 

have fully contemplated your logic in reaching the result 12 

of a summary judgment order but the order does say in 13 

VHYHUDO�DUHDV�WKDW�WKH�SURSHUW\�ZDV�LQ�:DUUHQ¶V�14 

SRVVHVVLRQ�DQG�WKHUHIRUH�LW¶V�KLV� 15 

So, I think just from the order standpoint and the 16 

fact that Patricia may have had possession of this Note 17 

and evidence that she had possession of this Note that 18 

that creates a further ambiguity as it relates to the 19 

marital settlement agreement that needs to be resolved by 20 

the fact finders. 21 

And if you go down to the Rule 60 standard, and I 22 

apologize Your Honor, I have this as a power point 23 

presentation I was going to roll through but for some 24 

UHDVRQ�,�FDQ¶W�VKDUH OLNH�,�FDQ¶W ]RRP�VR�,¶OO�WU\�WR�JR�25 
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through this without quoting a lot of text.  But, the 1 

Rule 60 standard is the new trial should be granted where 2 

new evidence will probably change the result, has been 3 

discovered since trial, three; could not have been 4 

discovered before trial, four; material to the issue, 5 

five; is not merely cumulative or impeaching.   6 

For the reasons that ZH¶YH�MXVW�GLVFXVVHG�ZH�EHOLHYH�7 

that the result on summary judgment will change if not 8 

trial because possession of the Note is a big deal in the 9 

marital settlement agreement and if Patricia Holliday had 10 

possession, which looks like she may have, that would 11 

seem to indicate that the parties intended that Patricia 12 

Holliday owned the Note after the divorce.   13 

And so, we think that that result definitely changed 14 

the thought process as it relates to summary judgment; 15 

the basis for the summary judgment --- 16 

THE COURT:   --- ,¶P�D�OLWWOH�FRQIXVHG���,�GRQ¶W�VHH�17 

any references to him having possession of the Note in my 18 

original order.   19 

MR. TILLMAN:   Your Honor --- 20 

THE COURT:   --- you said there are several 21 

references and I was reviewing it as you were speaking 22 

and I GRQ¶W��,�FDQ¶W�GLVFHUQ�WKDW���7KHUH�DUH�WZR�--- 23 

MR. TILLMAN:   --- right --- 24 

THE COURT:   --- there are two -- there is one 25 
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reference on page five and one on six but it does not 1 

GLUHFWO\�VD\�WKDW�LW¶V�LQ�KLV�SRVVHVVLRQ�WKDW�WKDW�ZDV�2 

WKH�EDVLV�RI�WKH�&RXUW¶V�GHFLVLRQ��� 3 

MR. TILLMAN:   Right, at page two --- 4 

THE COURT:   --- DQG�,¶P�UHIHUULQJ�WR��� 5 

[Whereupon, the Court reviews documents]  6 

MR. TILLMAN:   At page two it says that --- 7 

THE COURT:   --- WKDW¶V�D�TXRWH�IURP�WKH�)DPLO\�8 

Court order. 9 

MR. TILLMAN:   Page two?  What I have looks like 10 

just -- it says at all time until the NBSC Note --- 11 

THE COURT:   --- \HDK��,¶P�MXVW�TXRWLQJ -- yes, page 12 

two; page two is simply a quote of procedural history 13 

IURP�WKH�)DPLO\�&RXUW���,W¶V�QRW�D�ILQGLQJ���:KDW�\RX¶UH�14 

UHIHUULQJ�WR�LW¶V�MXVW�PHUHO\�D�UHFLWDWLRQ�RI�the 15 

SURFHGXUDO�KLVWRU\�RI�WKH�FDVH���7KDW¶V�QRW�D�ILQGLQJ��� 16 

MR. TILLMAN:   All right���,¶P�QRW�VXUH�ZH¶UH�17 

ORRNLQJ�DW�WKH�VDPH�WKLQJ���,¶P�UHDGLQJ�--- 18 

THE COURT:   --- ,�WKLQN�LW¶V�MXVW�SURFHGXUDO���7KH�19 

first two pages goes into... 20 

MR. TILLMAN:   Okay.  Well, at page five --- 21 

THE COURT:   --- even though it says findings of 22 

IDFW�WKDW¶V�QRW�ZKDW�LW�UHDOO\�LV���7KDW¶V�MXVW�D�23 

procedural recitation.  On page five there is a reference 24 

in the middle of the page it says it is undisputed that 25 
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the loan made to Ross was done during the marriage of 1 

Patricia and Warren.  All debts and receivables arising 2 

during the marriage of the parties constitutes marital 3 

property.   4 

When Warren and Patricia obtained the divorce, they 5 

entered into a marital settlement agreement that gave 6 

Warren all property whether personal or business that was 7 

not specifically given to Patricia.  Patricia expressly 8 

released Ross, who is an heir, personal representative, 9 

successor and assignee of Warren from all quote all 10 

suits, actions, causes of action that result or arise out 11 

of the marital relationship from the beginning of the 12 

world to the date of this agreement, end quote. 13 

In addition, Patricia released all claims to the 14 

Note repeatedly throughout the document.  The release 15 

specifically -- 16 

[Whereupon, there are buffering issues] 17 

7+(�&2857�5(3257(5����-XGJH��,¶P�VRUU\.  You were 18 

breaking up ---  19 

THE COURT:   --- shall remain --- 20 

THE COURT REPORTER:  --- \RX¶UH�EUHDNLQJ�XS�D�OLWWOH�21 

bit --- 22 

THE COURT:   --- remain solely liable for any and 23 

all business debts that Warren has incurred -- 24 

[Whereupon, there are buffering issues] 25 

Record on Appeal - 552



Estate of Patricia B. Holliday v Ross S. Holliday 
Motion for Relief from Order Granting Summary Judgment 10-9-20 
March 31, 2021 

32 
 

7+(�&2857�5(3257(5����-XGJH��ZH¶UH�ORVLQJ�\RX���1 

<RX¶UH�EUHDNLQJ�XS�--- 2 

THE COURT:   --- the release specifically says that 3 

they shall remain liable all -- incurred, HQG�TXRWH���,¶P�4 

directly -- ,¶P�not RQ�ZLUHOHVV��,�GRQ¶W�NQRZ�ZK\�LW¶V�5 

doing that.  Can you hear me now?  Ms. Rueger, can you 6 

hear me? 7 

7+(�&2857�5(3257(5����<HV�PD
DP��WKDW¶V�EHWWHU�QRZ���8 

It was just a moment ago you were breaking up. 9 

THE COURT:   You might want to check on your end 10 

because ,¶P�KDUGZLUHG�LQ�VR�,¶P�QRW�RQ�ZLUHOHVV���I 11 

VKRXOGQ¶W�EH�KDYLQJ�DQ\�GLIILFXOWLHV�ZLWK�P\�DXGLR�RU�P\�12 

video. 13 

THE COURT REPORTER:   Okay.  Thank you.    14 

THE COURT:  Can you hear me okay now? 15 

THE COURT REPORTER:   Yes ma'am, I can. 16 

THE COURT:   Okay.  The release specifically says 17 

that Warren Holliday shall remain solely liable for any 18 

and all business debts that Warren has incurred, end 19 

quote, and that Warren and Patricia are limited to the 20 

receipt of those properties or monies as outlined in the 21 

agreement, end quote.   22 

7KDW¶V�WKH�RQO\�WKLQJ�WKDW�UHPRWHO\�FRXOG�FRPH�FORVH�23 

to what you are referencing but it does not say anything 24 

about him having possession of the Note.  And then on 25 
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page six midway it says the Court finds that the language 1 

of the marital settlement agreement provides that 2 

Patricia expressly released any and all claims that she 3 

had to the marital assets both business and personal of 4 

Patricia and Warren except as provided in the agreement.  5 

The Court concludes that Patricia has no claim to or 6 

interest in the Promissory Note at issue in this matter.   7 

  So, I -- we went back through and studied a great 8 

GHDO�EHIRUH�WKH�KHDULQJ�DQG�WKDW¶V�ZK\�,�DVNHG�P\�FOHUN�9 

just now if there were any specific references to him 10 

having possession of the Note EHFDXVH�,�GRQ¶W�UHFDOO�11 

there being any in the order.  Are there any pages that 12 

you would point to, Mr. Tillman, that actually say that? 13 

 MR. TILLMAN:  Well, Your Honor, I understand your 14 

position as it relates to page two that page two 15 

specifically says that.  And then --- 16 

THE COURT:   --- yeah, but WKDW¶V�a procedural -- 17 

WKDW¶V�just procedurally what has gone on up till now.  18 

3DJH�WZR�VLPSO\�VD\V��OHW¶V�VHH�KHUH��Patricia testified 19 

that she was included as an oblige on the Promissory Note 20 

because she was married to Warren and it was a joint 21 

DVVHW���$QG�WKDW¶V�WKH�GHSRVLWLRQ�RI�3DWULFLD�+ROOLGD\�DW�22 

39 through 40. 23 

But all of this is just the procedure.  Inartfully, 24 

it says findings of facts; it really should say 25 
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procedural history.  But it sort of suits the same 1 

purpose and may need to be amended for that purpose, but 2 

then goes to the conclusions of law which is the summary 3 

judgment standard.   4 

But page one and page two onto page three near the 5 

end really is just a recitation of what happened up to 6 

that point and the procedural posture that y'all 7 

presented the matter to the Court.   8 

MR. TILLMAN:   Okay.  Well, WKDW¶V�WKe specific 9 

reference to possession, for whatever purpose in the 10 

order.  And then if you go down to page five it says when 11 

Warren and Patricia obtained the divorce, they entered 12 

into a marital settlement agreement that gave Warren all 13 

property whether personal or business that was not 14 

specifically given to Patricia.   15 

And if the Note ZDV�LQ�3DWULFLD¶V�SRVVHVVLRQ�WKDW¶V�16 

certainly evidence that it was given to Patricia --- 17 

THE COURT:   --- \HDK��EXW�,�GLGQ¶W�VD\�WKDW���So, 18 

to say that I said or made a finding that what in his 19 

possession belonged to him is inaccurate because if I was 20 

going to say that I would have said it. 21 

05��7,//0$1����<RXU�+RQRU��,�WKLQN�ZH¶UH�JRLQJ�WR�22 

KDYH�WR�DJUHH�WR�GLVDJUHH�EHFDXVH�WKDW¶V�UHDOO\�H[DFWO\�23 

what page two says.   And I understand that you --- 24 

THE COURT:   --- where are you referring to on page 25 
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two? 1 

MR. TILLMAN:   On page two -- ,¶P�VRUU\��,¶P�ORRNLQJ�2 

DW�P\�SRZHU�SRLQW�SUHVHQWDWLRQ�DQG�,¶P�WU\LQJ�WR�ILQG�--- 3 

THE COURT:   --- WKDW¶V�RND\�--- 4 

MR. TILLMAN:   --- page two.  Hang on for me for 5 

just a minute please. 6 

[Whereupon, Mr. Tillman reviews documents] 7 

MR. TILLMAN:   About right in roughly the middle of 8 

page two --- 9 

THE COURT:   --- LW¶V�TXRWLQJ�WKH�)DPLO\�&RXUW�10 

order.   11 

MR. TILLMAN:   No, not in the quote.  Right above 12 

WKDW�LW�VD\V�LQ�H[FKDQJH�3DWULFLD�JDYH��DQG�,¶P�JRLQJ�WR�13 

paraphrase, Patricia gave up all claims to any business. 14 

7+(�&2857����<HDK��,�GRQ¶W�VHH�WKDW�RQ�SDJH�WZR���15 

Where are you referring to that on page two? 16 

MR. TILLMAN:   Do you see the block quotes? 17 

THE COURT:   Yes. 18 

05��7,//0$1����,W¶V�WKH�VHQWHQFH�ULJKW�EHIRUe that. 19 

THE COURT:   The sentence before the block quote? 20 

MR. TILLMAN:   Correct. 21 

THE COURT:   Where it says the agreement provides in 22 

pertinent part? 23 

05��7,//0$1����,¶P�VRUU\��WKH�VHQWHQFH�EHIRUH�WKDW���24 

Excuse me. 25 
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7+(�&2857����2K��OHW¶V�VHH���7KH�PDULWDO�settlement 1 

agreement provided that Warren, his successors, heirs and 2 

assigns would pay to Patricia 16,000 dollars per month 3 

for her life, that Patricia would own the family home and 4 

PRVW�RI�WKH�PDUULHG�FRXSOH¶V�SHUVRQDO�HIIHFWV�DQG�WKDW�5 

she would have a liIH�LQVXUDQFH�SROLF\�RQ�:DUUHQ¶V�OLIH�6 

in the amount of 645,000 dollars. 7 

In exchange Patricia gave up all claims to any 8 

personal property -- any business property of Warren as 9 

ZHOO�DV�DOO�SHUVRQDO�SURSHUW\�LQ�:DUUHQ¶V�SRVVHVVLRQ�QRW�10 

specifically mentioned in WKH�DJUHHPHQW���7KDW¶V�PHUHO\�D�11 

SDUHQWKHWLF�RI�WKH�EORFN�TXRWH���,�GLGQ¶W�make any -- I 12 

GLGQ¶W�VD\�WKH�&RXUW�KHUH�ILQGV�WKDW�WKDW¶V�-- iW¶V�13 

merely a recitation of the procedural history of the 14 

FDVH��WKDW¶V�ZK\�LW�SUHFHGHV�WKH�EORFN�TXRWH�RI�H[DFWO\�15 

ZKDW¶V in their agreement.   16 

MR. TILLMAN:   Well, okay; understood Your Honor.  17 

And ,�GRQ¶W�WKLQN�WKDW�that is necessary to my argument 18 

that you found that possession was the -- that what your 19 

finding related to possession is not what requires in my 20 

mind the summary judgment order be overturned.   21 

And because if you look at the actual language of 22 

marital settlement agreement section 3-G��DQG�,�GRQ¶W�23 

want to beat this dead horse any more than I have to, but 24 

it says each shall retain ownership of all such 25 
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properties in his or her possession or titled in his or 1 

her name unless such property is made the property of the 2 

other pursuant to the terms of this agreement. 3 

So, the marital settlement agreement itself 4 

contemplates possession as being a relevant factor.  If 5 

you go to element two under Rule 60 it has to have been 6 

discovered since trial now.  The Note itself, and this is 7 

actually how the cases that Ms. Paylor cites are 8 

distinguished, but the Note itself has not been 9 

discovered since trial.   10 

We had a copy of the Note DOO�DORQJ���:KDW�ZH�GLGQ¶W�11 

have was knowledge that it might have bHHQ�LQ�3DWULFLD¶V�12 

possession.  And sR��VKH�GLGQ¶W�NQRZ�that at the time of 13 

the summary judgment hearing that it was in her 14 

possession.  There is deposition testimony in the record 15 

where she did not realize that she had it.  And so, the 16 

possession --- 17 

THE COURT:   --- but LVQ¶W�WKH�VWDQGDUG�WKDW�GXH�18 

GLOLJHQFH�LV�VRPHWKLQJ�WKDW�FRXOGQ¶t have been 19 

GLVFRYHUHG"��7KDW¶V�FHUWDLQO\�VRPHWKLQJ�WKDW�VKH�FRXOG�20 

KDYH�GLVFRYHUHG�FRXOGQ¶W�VKH�EHIRUH�WKH�KHDULQJ�WKURXJK�21 

diligence? 22 

MR. TILLMAN:   Well, it was in her attic. 23 

7+(�&2857����7KDW¶V�GLOLJHQFH� 24 

05��7,//0$1����,�XQGHUVWDQG���%XW�VKH¶V�DQ�HOGHUOy 25 
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woman; it was in her attic in some boxes --- 1 

THE COURT:   --- ,�GRQ¶W�WKLQN�WKH�ODZ�PDNHV�WKDW�2 

distinction, does it? 3 

MR. TILLMAN:   Well, I cited the Serio case which is 4 

a Fifth Circuit case.  There is nothing on point --- 5 

THE COURT:   --- I think there is a lot of South 6 

Carolina law that talks about after discovered evidence. 7 

And the circumstances that \RX�DUH�DUWLFXODWLQJ�,�GRQ¶W�8 

think come within the ambit of what has been articulated 9 

E\�RXU�&RXUWV���,�GRQ¶W�KDYH�WR�ORRN�RXWVLGH�RI�6RXWK�10 

Carolina to determine a definition, a workable definition 11 

of after discovered evidence. 12 

05��7,//0$1����,�XQGHUVWDQG���$QG�,¶OO�MXVW�SRLQW�13 

out to you Your Honor the Lanier case which Ms. Paylor 14 

cites in support is a situation where the party, the wife 15 

did not raise the issue of an antenuptial agreement 16 

during I believe it was a Family Court proceeding.   17 

Then after the order was entered then raised it with 18 

the Court and the Court said you could have found the 19 

antenuptial agreement before trial using due diligence. 20 

And Lanier agreed.  Lanier said that a new trial order 21 

was not appropriate there.  But the Lanier case 22 

distinguished cases like this and this is what it said. 23 

We recognize that in some out of state cases new 24 

trials are allowed when lost documents were subsequently 25 
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found.  However, most of these cases sounded in equity 1 

and were decided before the advent of Rule 60.   And 2 

KHUH¶V�WKH�LPSRUWDQW�ODQJXDJH���Additionally, in all the 3 

cases cited existence of the lost document was alleged at 4 

trial.  When the documents were found the Courts held 5 

that the original documents themselves were material and 6 

not merely cumulative of other evidence as to their 7 

contents thus retrials were merited. 8 

And so, in this case the existence of the original 9 

document in her possession because of what the marital 10 

settlement agreement does and because of the implication 11 

that has as to the summary judgment order is important 12 

and is the issue and therefore it could be distinguished 13 

from Lanier.  AQG�WKDW¶V�ZK\�,�FLWHG�WKH�Serio case from 14 

the Fifth Circuit.  That was about all I could find that 15 

was a similar fact scenario in which the document 16 

existed. 17 

The party seeking to have the new trial motion 18 

JUDQWHG�NQHZ�LW�H[LVWHG�EXW�FRXOGQ¶W�ILQG�LW�-- but had 19 

assumed that it was destroyed in a fire.  After the order 20 

was entered, they found that the document was not 21 

destroyed in a fire and that it was located somewhere 22 

else and the Court allowed -- the Court granted the Rule 23 

60 motion and sent it back for a new trial.  24 

So, we believe this falls, and I understand Serio is 25 
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not South Carolina law but the South Carolina law that 1 

Ms. Paylor cites specifically accepts this particular 2 

fact scenario in our recitation. 3 

7+(�&2857����%XW�WKLV�GRFXPHQW�ZDVQ¶W�ORVW���,W�ZDV�4 

in her attic.  She just didQ¶W�H[HUFLVH�GLOLJHQFH�WR�JR�5 

look through all her stuff. 6 

MR. TILLMAN:   Well, she was under the assumption 7 

WKDW�VKH�GLGQ¶W�KDYH�LW� 8 

THE COURT:   But yRX�NQRZ�WKDW�GRHVQ¶W�PHDQ�Lt was 9 

ORVW���$QG�,�GRQ¶W�NQRZ�WKDW the basis of my ruling is 10 

ZKR�KDG�LW�LQ�WKHLU�SRVVHVVLRQ�DQ\ZD\���,�GRQ¶W�WKLQN�LW�11 

really matters.  I mean... 12 

MR. TILLMAN:  Well, I can understand that Your Honor 13 

DQG�WKDW¶V�ZK\�,�SRLQWHG�RXW�WR�\RX�WKDW�WKH�PDULWDO�14 

settlement agreement specifically contemplates possession 15 

so --- 16 

THE COURT:   --- bXW�,�GRQ¶W�WKLQN�WKDW�ZDV�WKH�17 

EDVLV�RI�WKH�&RXUW¶V�UXOLQJ���7KH�&RXUW¶V�UXOLQJ�ZKDW�18 

\
DOO�EDVLFDOO\�DUJXHG�ZDV�DERXW�WKH�UHOHDVH���,W�ZDVQ¶W�19 

about who had the document.  Y'all all conceded you 20 

GLGQ¶W�NQRZ�ZKHUH�Whe original was.   21 

<RX�GLGQ¶W�UHDOO\�NQRZ�ZKRVH�SRVVHVVLRQ�LW�ZDV�LQ�22 

but that the copy that you provided was authentic; that 23 

there was no reason to believe there was any material 24 

difference between the copy and the original.  And I 25 
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GRQ¶W�WKLQN�\RX�HYHU�UHDlly argued nor was it the basis 1 

RI�WKH�&RXUW¶V�UXOLQJ�DERXW�ZKR�KDG�SRVVHVVLRQ�RI�LW���,�2 

think it was about the fact was the verbiage in the 3 

actual documents; the marital documents itself, which is 4 

that there was a release.  And she released any claim or 5 

ownership to anything that would be owed on this Note as 6 

a result of the marital litigation.  7 

MR. TILLMAN:   Well, I disagree with that 8 

interpretation of the marital settlement agreement.  9 

There is a general rule --- 10 

THE COURT:   --- QR��QR���,¶P�WDONLQJ�DEout what you 11 

argued and your memos support that.  That was the crux of 12 

your argument.  It was not about who had possession of 13 

it.  The crux of y'alls argument went to the release 14 

language. 15 

MR. TILLMAN:   No -- well --- 16 

THE COURT:   --- and the other language in paragraph 17 

G.   18 

MR. TILLMAN:  Your Honor, the mutual -- and this was 19 

the argument I made.  The argument I made at the hearing 20 

was obviously before we had an indication that Patricia 21 

might have had possession.  So, my argument at the 22 

hearing was that the marital settlement agreement is 23 

ambiguous as to who is releasing what and to whom the 24 

Note belongs.  And so, there is a general release of 25 
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liability that states the parties essentially waived 1 

claims against each other for -- to be guided by the 2 

language of the marital settlement agreement which 3 

includes the division of property which includes the 4 

language which must be interpreted looking at the 5 

language of other items of property.  And so, with other 6 

items of property referring to possession is absolutely 7 

relevant as to whether Patricia is --- 8 

THE COURT:   --- but the real issue on a 60(b) is 9 

whether she could have discovered it prior to the 10 

KHDULQJ���,VQ¶W�WKDW�\RXU�EXUGHQ�RI�SURRI�RQ�D�5XOH����11 

motion? 12 

05��7,//0$1����,W¶V�RQH�RI�WKH�HOHPHQWV�ZH�KDYH�to 13 

prove. 14 

THE COURT:   Anything further for the record? 15 

MR. TILLMAN:   No, ma'am. 16 

THE COURT:   Ms. Paylor? 17 

MS. PAYLOR:   Thank you, Your Honor.  18 

7+(�&2857����<RX¶UH�ZHOFRPH� 19 

MS. PAYLOR:   3DWULFLD¶V�PRWLRQ�PXVW�IDLO�IRU�WKUHH�20 

separate and distinct reasons.  $V�\RX¶YH�DOUHDG\�VDLG�21 

WKH�&RXUW¶V�RUGHU�RI�WKH�GLVFRYHU\�RI�WKH�DOOHJHG�22 

original Note does not create an issue of material fact 23 

that is material to the grounds on which this Court 24 

JUDQWHG�5RVV¶V�0RWLRQ�IRU�6ummary Judgment.  Now in 25 
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addition what was totDOO\�XQDPELJXRXV�ZDV�3DWULFLD¶V�1 

testimony that she did not and had never had possession 2 

of the Promissory Note.  So, the fact that years after 3 

the marital settlement agreement was signed her two 4 

children who were in a heated battle with their other 5 

siblings say that they found the original that is not 6 

evidence that she had it when she signed the marital 7 

settlement agreement.   8 

So, ZH�GRQ¶W�WKLQN�WKDW there -- that has any basis 9 

and should be the basis of setting aside your order.   10 

THE COURT:   Does that create -- does that create -- 11 

does who had it create a question of fact? 12 

06��3$</25����1R��PD
DP���,¶P�QRW�PDNLQJ�WKDW�13 

DUJXPHQW���:KDW�,¶P�VD\LQJ�LV�WKDW�LW�GRHV�QRW�PDWWHU�14 

under your order, under the order that you issued.  In 15 

addition, DV�\RX¶YH�DOUHDG\�GLscussed with Mr. Tillman 16 

Patricia cannot establish the required elements of Rule 17 

60(b)(2) in order to be entitled to a new trial.   18 

And our third distinct reason is that we raised 19 

before you in our Motion for Summary Judgment that the 20 

statute of limitations barred the action and you did not 21 

rule on that because you ruled on other issues.   22 

We believe that that is clearly an additional 23 

VXVWDLQLQJ�JURXQG�IRU�WKH�&RXUW¶V�JUDQWLQJ�XV�VXPPDU\�24 

judgment.  /RRNLQJ�DW�WKH�EXUGHQ�\RX¶YH already talked 25 
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about the due diligence.  And basically, our Court has 1 

held that innate is not newly discovered evidence if the 2 

party KDG�LW�LQ�WKH�SDUWLHV¶�SRVVHVVLRQ�DQG�PRYHG�WKDW�LW�3 

e[LVWHG�VRPHZKHUH���6R�WKDW¶V�ZKDW -- and we have cited 4 

the Lanier case Your Honor, which we think is on point 5 

and is not distinguished in any way by what Mr. Tillman 6 

argued.   7 

Clearly, even if Patricia could not access her 8 

upstairs, she could have had someone else go up there and 9 

look through whatever documents were up there.  She had a 10 

duty in the case to produce all relevant documents in her 11 

possession, custody and control and that would have 12 

included the original Note.   13 

She had a duty to produce the document and that duty 14 

LV�QRW�GHIHDWHG�E\�WKH�SDUW\¶V�LQDELOLW\�WR�JR�XSVWDLUV�15 

and look.  It is not newly discovered evidence under the 16 

Rule.  In addition, Patricia must establish that the 17 

evidence would probably change the result if a new trial 18 

is granted has been discovered since the trial, could not 19 

have been discovered before the trial, is material to the 20 

issue, and is not merely cumulative for impeachment. 21 

We argue that the discovery of the Note will 22 

probably, and this is all it is, not change the result of 23 

WKLV�&RXUW¶V�JUDQWLQJ�RI�VXPPDU\�MXGJPHQW�EHFDXVH�WKH�24 

Court concluded that Patricia released her claim to the 25 
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Note in multiple ways in the marital settlement 1 

agreement.  And none of those releases were conditioned 2 

on either party being in possession of the original Note.  3 

$QG�,�EHOLHYH�WKDW¶V�ZKDW�\RX�ZHUH�WHOOLQJ�0U��7LOOPDQ� 4 

As I read the order your legal conclusions relied 5 

solely on the terms of the marital settlement agreement 6 

and the legal precedent concerning the finality of 7 

divorce documents to find that Patricia had released any 8 

ownership interests that she might have had in the Note. 9 

And with regard to whether or not this was a 10 

business asset Your Honor in her deposition Patricia 11 

Holliday testified that this was a business transaction.  12 

And she testified to that on pages 41 to 42 of her 13 

deposition.   14 

$V�\RX¶YH�DOUHDG\�VWated, this had to be a business 15 

asset because he secured it with one of his properties.  16 

And based on the terms of the marital settlement 17 

agreement all, all business assets, not just those that 18 

were listed on Schedule A went to Warren Holliday. 19 

As an additional ground Your Honor for denial of the 20 

motion the statute of limitations and the equitable 21 

GRFWULQH�RI�ODFKHV�EDU�3DWULFLD¶V�DFWLRQ���:H�ZHQW�22 

through this earlier when we argued before you section 23 

36-3-118 provides the statute of limitations applicable 24 

to negotiable increments such as a Promissory Note 25 
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subsection (b) requires that an action be brought within 1 

six years after demand for payment.  The only testimony 2 

was that Warren demanded that Ross begin to make payments 3 

on the Note and that that occurred in 2005.  Six years 4 

after 2005 is 2011.  This action was not brought until 5 

February of 2018.   6 

Even if no demand had ever been made subsection (b) 7 

further provides that an action to enforce the Note is 8 

barred if neither principal nor interest on the Note has 9 

been paid for a continuous period of ten years.   10 

Ross testified that the payments that he made to 11 

Warren were between 2005 and 2007.  According to Ross, 12 

and Patricia did not deny that; she had no knowledge 13 

whatsoever.  So, under those undisputed facts the case 14 

ZRXOG�KDYH�KDG�WR�KDYH�EHHQ�ILOHG�LQ��������,W�ZDVQ¶W�15 

filed until 2018. 16 

Your Honor, as a separate basis the doctrine of 17 

laches prevents a party who has knowledge of her rights 18 

but fails to seasonably assert them from enforcing said 19 

rights when doing would cause her adversary to incur 20 

expenses or enter into obligations or otherwise 21 

detrimentally changed his position. 22 

But the detrimental change in position Your Honor is 23 

that Ms. Holliday waited until after Mr. Holliday died to 24 

bring this action on the Note.  He died in 2016.  She 25 
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brought it, she sent a letter in 2017 and then she 1 

initiated an action in 2018.  My client, Ross, believed 2 

that the Note KDG�EHHQ�VDWLVILHG�DQG�3DWULFLD¶V�IDLOXUH�3 

to say otherwise for 13 years put Ross in a very bad 4 

position.  Primarily because he lost his father as well 5 

as losing documents showing payments that he had made. 6 

Also, if he had known that he still owed on the Note he 7 

would have taken actions to repay it.  But Patricia never 8 

asserted any right to the Note for over 13 years.   9 

Your Honor, we believe that your original order was 10 

entirely correct for all the reasons you state therein 11 

plus based on the statute of limitations as well as 12 

laches Patricia has failed to bring forth any evidence 13 

that would require this Court to give her a new trial and 14 

we would ask that her motion for relief from summary 15 

judgment be denied.  Thank you, Your Honor.  16 

7+(�&2857����<RX¶UH�ZHOFRme.  Mr. Tillman, could you 17 

DGGUHVV�0V��3D\ORU¶V�DUJXPHQW�RQ�WKH�VWDWXWH�RI�18 

limitations?  Are y'all conceding that those are, that 19 

the facts are uncontested in that regard? 20 

05��7,//0$1����1R��ZH¶UH�QRW���$QG�WKDW�LVVXH�LV�QRW�21 

EHIRUH�WKH�&RXUW���7KH\�GLGQ¶W --- 22 

THE COURT:   --- I know but she has made an argument 23 

and I need you to address it. 24 

MR. TILLMAN:   I understand that but you know one of 25 
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the reasons --- 1 

THE COURT:   --- I want to give you the opportunity 2 

EXW�\RX�GRQ¶W�KDYH�WR�--- 3 

MR. TILLMAN:   --- okay --- 4 

THE COURT:   --- but I want to give you the 5 

opportunity to address it. 6 

 MR. TILLMAN:   All right.  Ross Holliday testified 7 

that he made a part payment in 2010 and that he was 8 

involved in another part payment in 2015.  And so that 9 

part payment extends the statute of limitations for ten 10 

years based on the statute that Ms. Holliday -- I mean 11 

,¶P�VRUU\�0V��3D\ORU�FLWed.   And therefore, it is not 12 

appropriate for --- 13 

THE COURT:   --- how could it extend it for ten 14 

years? 15 

05��7,//0$1����%HFDXVH�WKDW¶V�ZKDW�WKH�VWDWXWH�VD\V���16 

And Your Honor honestly part of the problem here is that 17 

this is an argument that I was not prepared for because 18 

LW�ZDVQ¶W�EHIRUH�WKH�&RXUW���,¶G�KDYH�WR�JR�EDFN�DQG�ORRN�19 

at our pleadings.   20 

But I do remember that, and this was fully briefed 21 

and fully argued at the original -- but the part payment 22 

extends the statute of limitations under South Carolina 23 

ODZ�DQG�WKH�VWDWXWH�RI�OLPLWDWLRQV�LV�WHQ�\HDUV���7KDW¶V�24 

the law.  And so, he claims he made a part payment in 25 
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2010.  He said a payment that was actually made by his 1 

dad on the NBSC Note in 2015 I believe it was was a 2 

payment that he made.  You know he is bound by that 3 

testimony.  And so that means that when we brought the 4 

case in 2018 the case was not barred by the statute of 5 

limitations or at worst it is an issue of fact. 6 

7+(�&2857����,¶P�VRUU\��DW�EHVW�LV�DQ�LVVXH�RI? 7 

MR. TILLMAN:   Or at best is an issue of fact. 8 

7+(�&2857����,�WKLQN�P\�RUGHU�VD\V�WKDW�,�GLGQ¶W�9 

need to reach the statute of limitations argument because 10 

the release language was dispositive and partially 11 

because the statute of limitations can always be 12 

considered a question of fact where the facts are not 13 

conceded or stipulated to.   14 

%XW�,�GLGQ¶W�NQRZ�WKDW�LW�ZDV�QHFHVVDU\�IRU�PH�WR�15 

reach the statute of limitations issue because I had 16 

already ruled that summary judgment was appropriate based 17 

on other factors.  And of course, Laches is always an 18 

equitable concept.   19 

What I want you all to do for me is I, as ,¶P sure 20 

you all could tell I studied stuff ahead of time and I 21 

wanted the benefit of your argument.  But if you all 22 

would like you can provide proposed orders to me on the 23 

Rule 60 with how much time do y'all need? 24 

MS. PAYLOR:   The end of next week is that okay? 25 
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MR. TILLMAN:   It could be --- 1 

THE COURT:   --- I mean I want to give y'all enough 2 

time.  I know Easter is coming up and people take you 3 

know vacations around that time.  I wanted to make sure 4 

that I gave a timeframe y'all thought y'all could work 5 

within. 6 

MR. TILLMAN:   How about next Friday, Your Honor, 7 

will that work? 8 

THE COURT:   What date is next Friday?  The 9th; 9 

does that work for everybody? 10 

06��3$</25����<HV��PD¶DP� 11 

THE COURT:   That works. 12 

MR. TILLMAN:   Your Honor, I actually got an email 13 

from my client while we were talking and they are willing 14 

to mediate again. 15 

THE COURT:   I think y'all should explore it.  You 16 

know mediation -- I mean OLWLJDWLRQ�GRHVQ¶W�DIIHFW�XV���,�17 

PHDQ�WKDW¶V�WKH�ZKROH�UHDVRQ you hire a lawyer.  You put 18 

the VWUHVV�RQ�WKHP�VXSSRVHGO\�EXW�WKDW�GRHVQ¶W�UHDOO\�19 

happen because you know we got tons of cases but they 20 

RQO\�KDYH�RQH�WKDW�WKH\¶UH�WKLQNLQJ�DERXW��� 21 

And you know to the extent that we could look at 22 

this from a quality of life, just humanity sort of 23 

SHUVSHFWLYH�LI�WKH\�FDQ�JHW�LW�ZRUNHG�RXW�DQG�LW¶V�24 

beneficial to everybody I mean where everybody is equally 25 
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uncomfortable and unhappy, ,�WKLQN�LW¶V�ZRUWK�D�WU\�1 

because what is going to end up happening is they are 2 

going to spend everything they would have recovered.  But 3 

,�GRQ¶W�NQRZ���I mean how many, how much assets are we 4 

talking about in this estate?  What did she leave her 5 

children?  Does she at least have a house or something 6 

she left them, some insurance, some other proceeds? 7 

MS. PAYLOR:   She left; she had 670,000 dollars in 8 

LQVXUDQFH�SURFHHGV�WKDW�VKH�UHFHLYHG�DW�0U��+ROOLGD\¶V�9 

death.  Plus, she got the 16,000 dollars a month up until 10 

her death.  And she owned a house and she left that to 11 

the other two children.  All of that --- 12 

THE COURT:   --- was it mortgaged or was it free and 13 

clear? 14 

MS. PAYLOR:   It was free and clear. 15 

MR. TILLMAN:   And Your Honor, I --- 16 

THE COURT:   --- what was the value of that house, 17 

do we know? 18 

MS. PAYLOR:   I think it was -- ,¶P�JXHVVLQJ��DURXQG�19 

350 I think or something like that; maybe 400. 20 

THE COURT:   Do y'all want to use Judge Nicholson 21 

again?  Do y'all think that would -- OLNH�,�VDLG�LI�KH¶V�22 

already developed a rapport with them. 23 

MR. TILLMAN:   My client said yes. 24 

MS. PAYLOR:   Well, but my concern is that all of 25 
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our clients are not in South Carolina.  None of them are 1 

in South Carolina so. 2 

THE COURT:   Where are they located? 3 

MS. PAYLOR:   Utah, my two are. 4 

THE COURT:   Okay.  And -- I mean people have been 5 

doing virtual, as a PDWWHU�RI�IDFW�,�GRQ¶W�NQRZ�WKDW�we 6 

are ever going to go back to business the way we were 7 

GRLQJ�LW�EHIRUH���,W¶V�MXVW�EHFRPH�VR�FRQYHQLHQW� 8 

MS. PAYLOR:   Let me check with my clients to see if 9 

they are interested. 10 

THE COURT:  Yes, check with them and get back with 11 

Mr. Tillman and then if y'all agree to that just let me 12 

NQRZ�DQG�WKHQ�,¶OO�extend RXW�WKH�WLPH�EHFDXVH�,¶P�13 

certain that the uncertainty about my ruling is going to 14 

soften some minds, I hope.  Uncertainty generally makes 15 

people a little more reasonable than unreasonable in 16 

their positions.  Well not unreasonable or reasonable; 17 

that might not be the right way to cast it but I think 18 

\
DOO�NQRZ�ZKDW�,¶P�VD\LQJ��� 19 

But I would imagine them not having to come from 20 

Utah would make life a whole lot -- and you could do it 21 

RQ�=RRP�RU�:HE([���,¶YH�WDONHG�WR�D�ORW�RI�ODZ\HUV�ZKR�22 

have been doing, they are loving doing virtual mediations 23 

because you can put people in other rooms where they can 24 

-- you can do break-outs and everything. 25 
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06��3$</25����7KDW¶V�ILQH�--- 1 

THE COURT:   --- DQG�LW¶V�QRW�OLNH�LW¶V�WKH�ILUVW�2 

time they would have talked to Judge Nicholson.  I mean 3 

WKH\¶YH�GHYHORSHG�D�UDSSRUW�ZLWK�KLP�DQG�VR�LW�ZRXOGQ¶W�4 

be like starting from scratch.  I think LW¶V�ZRUWK�5 

investigating.  How long do you think you need to talk to 6 

your clients Ms. Paylor? 7 

MS. PAYLOR:   I could probably talk to them this 8 

DIWHUQRRQ�DQG�,¶OO�OHW�0U��7LOOPDQ�NQRZ�DQG�\RX�NQRZ�ZKDW�9 

they say. 10 

7+(�&2857����$QG�MXVW�VR�WKDW�,¶P�FOHDU�\
DOO never 11 

raised the jurisdictional issue because \
DOO�MXVW�GLGQ¶W�12 

feel it was one, is that correct? 13 

MR. TILLMAN:   :HOO��<RXU�+RQRU��,¶YH�gotten a 14 

little more color for that --- 15 

THE COURT:   --- \
DOO�MXVW�GRQ¶W�WKLQN�--- 16 

MR. TILLMAN:   --- in fairness I waVQ¶W�DQWLFLSDWLQJ�17 

that question.  But Ross was not a party to the marital 18 

settlement agreement.  And so that throws a little 19 

wrinkle in it, I think. 20 

7+(�&2857����+H�ZRXOGQ¶W�KDYH�WR�EH���,�PHDQ�WKH�21 

Family Court has very broad jurisdiction.  As a matter of 22 

fact, I appointed more receivers in Family Court than I 23 

ever appointed in Circuit Court.  Family Court has 24 

jurisdiction over everybody that touches every asset.  25 
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So, technically Family Court would have had jurisdiction 1 

over Mr. Ross.  It was marital property so they would 2 

have had jurisdiction over him as well and how it was 3 

distributed to the extent it was distributed.   4 

So, ,�GRQ¶W�NQRZ�that that would have mattered.  But 5 

I was just curious to know why nobody ever brought it, 6 

why nobody ever really argued it forcefully on why it 7 

seemed a peripheral issue to you all and why an action 8 

was never brought in Family Court to clarify what you 9 

claim is ambiguous.  I was just curious. 10 

MR. TILLMAN:   Your Honor, all I can say is I did 11 

not consider it to be a Family Court issue rightfully or 12 

wrongfully. 13 

THE COURT:   Ms. Paylor? 14 

MS. PAYLOR:   I -- it just never crossed my mind.  15 

0D\EH�WKDW¶V�P\�VKRUWFRPLQJ�EXW ,¶P�D�OHVV�--- 16 

THE COURT:   --- I have the benefit of thinking 17 

JOREDOO\�EHFDXVH�,�GRQ¶W�KDYH�WR�ZLQ�VR�,�FDQ�Oook at 18 

things like totally differently.   19 

2ND\���$OO�ULJKW�JX\V��,¶OO�ORRN�WR�JHW��,¶OO�ORRN�20 

to hear from y'all just either one of you can just give 21 

my clerk a call and let her know that y'all are going to 22 

GR�PHGLDWLRQ�DQG�ZKDW�NLQG�RI�WLPHIUDPH�\RX¶UH�ORRking at 23 

doing it in.  And then if you resolve it, LW¶V�QR�QHHG�LQ�24 

y'all going to the work of doing orders and sending them 25 
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to me.  So, if y'all decide to mediate and you give me a 1 

timeframe I may extend the time that the orders are due 2 

because there is no point in y'all incurring the cost of 3 

doing orders if you get a result. 4 

MS. PAYLOR:   Thank you, Your Honor. 5 

THE COURT:   I have high hopes for the Holliday 6 

family and some sort of reconciliation with siblings.  7 

You know good, bad or indifferent your family is all you 8 

got. 9 

MR. TILLMAN:   That is very true, Your Honor. 10 

THE COURT:   All right guys, y'all have a good day. 11 

MR. TILLMAN:   Okay.  Thank you very much.    12 

MS. PAYLOR:   Thank you.    13 

7+(�&2857����<RX¶UH�ZHOFRPH���7KDQN�\
DOO��� 14 

********END OF TRANSCRIPT OF RECORD********  15 
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C E R T I F I C A T E 1 

 I, the undersigned, Joyce C. Rueger, Official 2 

Circuit Court Reporter for the Ninth Judicial Circuit of 3 

the State of South Carolina, do hereby certify that the 4 

foregoing is, to the best of my ability, a complete 5 

Transcript of Record of the proceedings had, using WebEx 6 

videoconferencing, and evidence introduced in the trial 7 

of the captioned case, relative to appeal, in the Court 8 

of Common Pleas for Charleston County, South Carolina on 9 

the 31st day of March, 2021. 10 

 I do further certify that I am neither of kin, 11 

counsel, nor interest to any party hereto. 12 

 13 

       July 20, 2021 14 

 15 

 16 

       ______________________ 17 

       Joyce C. Rueger, CVR-M 18 

       Court Reporter 19 
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1           (The deposition commenced at 1:50 p.m.)

2 PATRICIA HOLLIDAY, SWORN.

3 DIRECT EXAMINATION BY MR. NETTLES:

4      Q.   Is it okay if I call you Patricia?  

5      A.   Sure.  

6      Q.   You know I represent the defendants, or 

7 respondents, actually, defendant, your son, Ross, in 

8 this lawsuit about the promissory note, right?  

9      A.   Yes.  

10      Q.   And I'm going to take your deposition today.  

11 And you're under oath.  

12           What does that mean to you, when you're under 

13 oath?  What does that mean?  

14      A.   You have to be truthful.  You're obliged to 

15 be truthful.  

16      Q.   Okay.  

17      A.   And you accept that responsibility of being 

18 truthful.  

19      Q.   Good.  So you and I can agree that everything 

20 you're going to say is true?  

21      A.   Yes.  

22      Q.   Like the instructions that your attorney gave 

23 to Ross in the deposition this morning, if I ask a 

24 question that's not clear, would you ask me to restate 

25 it or explain the question?  
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1      A.   Yes, I would.  

2           And could I just say one thing?  I'm not 

3 trying to be Hollywood; I'm extremely light-sensitive, 

4 so... 

5      Q.   I know.  

6      A.   These are my bifocals, too.  

7      Q.   Yeah.  You wore sunglasses at the divorce 

8 hearing.  

9      A.   I wear them indoors all the time, when 

10 there's any kind of bright lights.  

11      Q.   That's right.  

12           Are you on any medications today?  

13      A.   Today?  

14      Q.   Yeah.  

15      A.   Yes, I do take medications.  

16      Q.   Which ones are you on, let's say the last 24 

17 hours?  

18      A.   Well, Humalog insulin, with meals.  

19      Q.   Okay.  

20      A.   Tresiba, long-acting, to work with my 

21 insulin, once a day.  

22      Q.   Okay.  

23      A.   And Prilosec for acid reflux.  

24      Q.   Okay.  

25      A.   Wellbutrin.  
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1      Q.   All right.  I'm familiar with that one.  And 

2 what else?  

3      A.   I take that as a way of -- I just recently 

4 started on it, to go through nonsmoking.  You know, it 

5 eliminates the cravings or whatever.  

6      Q.   Is it working?  

7      A.   Yes, very much.  

8      Q.   How long since you had a cigarette?  

9      A.   I had one at lunchtime.  

10      Q.   What, is this helping you reduce your urge to 

11 smoke?  

12      A.   Yes.  Yes.  

13      Q.   Is that the idea?  

14      A.   Yes.  

15      Q.   Okay.  

16      A.   In fact, I used to be a chain-smoker.  I 

17 don't know whether I enjoyed the smoking or the 

18 lighting up.  

19      Q.   What other meds do you take?  

20      A.   I take Lexapro.

21      Q.   Glaxipro?  

22      A.   No, Lexapro.  

23      Q.   Okay.  

24      A.   L-e-x-a-p-r-o.  

25      Q.   What's that about?  
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1      A.   That's an antidepressant.  

2      Q.   Okay.  What else?  

3      A.   I take -- these have two funny names.  

4 Furosemide, F-u-r...

5      Q.   What is that about?  

6      A.   That has to do with food retention.  

7      Q.   Is that related to your diabetic condition?  

8      A.   Yes.  Yes.  

9      Q.   Okay.  What else?  

10      A.   It's called Spiractin.  It works, as well.  

11      Q.   And that, again, is to help you with sugar?  

12      A.   Diuretic.  

13      Q.   Diuretic?  

14      A.   Yeah.  

15      Q.   Okay.  Others?  

16      A.   They just put me on one.  I used to take a 

17 preventive blood pressure medication, Asenophil (ph), 

18 but they took me off because they said I really didn't 

19 need it.  But it works to -- with my diuretics.  And 

20 it's called -- I just started it this week.  It's a 

21 short name, C-o -- I can't be sure.  

22      Q.   And what does it do, blood pressure?  

23      A.   Yes.  Yes.  But it -- it's to keep me, with 

24 these fluid pills, from becoming potassium deficient, 

25 so that I don't have to take potassium.  
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1      Q.   Okay.  What else?  

2      A.   I have a breather, as needed -- 

3      Q.   What -- 

4      A.   -- for allergies.

5      Q.   What's the name of that?  

6      A.   Breo, B-r-e-o.  

7      Q.   Okay.  Others.  

8      A.   I have a prescription for nasal spray, 

9 Astelin, A-s-t-e-l-i-n, as needed.  

10      Q.   And that, again, is for?  

11      A.   Allergies, uh-huh.  

12      Q.   Are there any others?  

13      A.   Count down.  See how many you have before the 

14 two sprays, please.  Five or six?  

15      Q.   Well, I've got -- it's -- it's seven, I 

16 believe, because there were two there about the -- 

17      A.   Oh, the two insulins, yes.  But I'm talking 

18 about the pills.  So take four of them off.  

19      Q.   Okay.  So four others and then two inhalers, 

20 or nasal spray and inhaler?  

21      A.   No.  

22      Q.   Is there anything else?  

23      A.   No.  Two and two.  I take a total of six 

24 pills a day.  

25      Q.   Now, do any of these pills affect your memory 
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1 or your speech?  

2      A.   No.  

3      Q.   Have you had any problems with your memory in 

4 the last, I don't know, while, last year or two?  

5      A.   No, sir.  

6      Q.   I'm going to show you, just so we can get on 

7 the same page, Exhibit 1 from the deposition of Ross 

8 Holliday this morning.  It was a copy of a Promissory 

9 Note, which I'm showing to you right now.  

10      A.   Uh-huh.  

11      Q.   Is that what we're -- this lawsuit is 

12 about?  

13      A.   Yes, sir.  

14      Q.   You agree that that is the Promissory Note?  

15      A.   Yes.  

16      Q.   Okay.  Were you present when Ross S. Holliday 

17 signed a Promissory Note?  

18      A.   I'm not sure.  I don't recall.  But I was 

19 aware of it, yes.  

20      Q.   Your attorney wrote a demand letter on July 

21 12, 2017, to Ross Holliday, demanding payment of this 

22 note.  And it had a copy of the note, I believe, 

23 attached.  Did you think, at that time, that $2 million 

24 plus interest was due on this Promissory Note -- 

25      A.   Yes, sir.  
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1      Q.   -- when your lawyer wrote that opinion? 

2      A.   Yes, sir, I did.  

3      Q.   So is it your opinion that no payments were 

4 ever made by Ross on this loan?  

5      A.   I really couldn't say, because I had no 

6 involvement with the record keeping for the amusement 

7 company anymore or -- I know personally none was given 

8 to me.  

9      Q.   So if Ross paid the two million and it went 

10 through Holliday Amusements or Zeezrom, would you know 

11 it?  

12      A.   No, because I had no access to the records.  

13      Q.   Well, what was the basis for your thinking 

14 that two million plus interest was due from Ross?  

15      A.   Because I was never told that he had paid it 

16 off -- 

17      Q.   Well -- 

18      A.   -- to Warren.  And I knew he hadn't paid it 

19 to me.  

20      Q.   Let's follow-up on that.  

21      A.   Uh-huh.  

22      Q.   Did you ever get any money from Ross to pay 

23 back this Promissory Note?  

24      A.   No, sir.  

25      Q.   And I don't want to assume too much.  You 
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1 said, you know, you don't know the records of Holliday 

2 and Zeezrom and all that?  

3      A.   I used to be -- you know, do all that in the 

4 office.  

5      Q.   Yes.  

6      A.   And then they -- they hired other people.  

7 And I became less involved, and more involved in other 

8 ventures that we had.  

9      Q.   Yes.  

10      A.   We had an auto salvage on Highway 17.  And I 

11 ran that for ten years.  

12      Q.   Uh-huh.  You had a phone recorder in the 

13 attic, didn't you?  

14      A.   Excuse me?  

15      Q.   Do you remember wanting to listen in on some 

16 telephone conversations about parts getting gone from 

17 your business?  

18      A.   No, I did not.  

19      Q.   Okay.  

20      A.   I don't even know where that came from.  

21      Q.   I was representing you at the time.  

22      A.   No.  

23      Q.   The problem was solved, I think.  That 

24 employee is gone, so...

25      A.   Well, the business is gone.  
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1      Q.   Yeah.  You also had a taco business, didn't 

2 you?  

3      A.   We -- we -- yes.  We bought a -- Taco Trio.  

4 It was a restaurant.  Actually, it was on Coleman, 

5 where the Taco Bell is now.  We bought that.  It was an 

6 individual that owned Taco Trio.  And he wanted to 

7 retire and go back to Ohio.  

8      Q.   Did you -- were you involved with running 

9 that business?  

10      A.   Not physically, day-to-day, no, sir.  Part of 

11 the arrangement was, he had a son that was in his late 

12 thirties, early forties.  He didn't want to go with his 

13 family back to Ohio.  And he pretty much was a manager 

14 or whatever.  And we just agreed to keep him on.  He 

15 knew how the recipes worked, and the system and all 

16 that.  

17      Q.   Did you ever have a business over on the 

18 Bypass, close to that shopping center that had the 

19 bowling alley and the pool hall?  I thought you had a 

20 business over there for a while.  I don't know.  Maybe 

21 I'm mistaken.  That's okay.  

22           Were there any other businesses?  

23      A.   At one time, we thought about buying that 

24 bowling -- putting a bowling alley where the skating 

25 rink was.  
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1      Q.   Uh-huh.  

2      A.   Right behind the Volkswagen new car 

3 dealership.  

4      Q.   Oh.  On this $2 million note, do you know 

5 where the $2 million came from?  

6      A.   Yes.  

7      Q.   Where?  

8      A.   It came from the bank.  We pledged almost 

9 nine acres on Highway 17 North, where I had the salvage 

10 yard, which eventually became Sawgrass Technologies.  

11      Q.   Were you an owner of that property at the 

12 time, legal owner?  

13      A.   No.  

14      Q.   Did any of this $2 million come out of your 

15 checking account?  

16      A.   No, sir.  

17      Q.   Did this money come out of any account that 

18 you had an interest in, like a joint account with -- 

19      A.   No.  It strictly was a loan from the bank.  

20      Q.   Okay.  Did you sign the loan with the bank?  

21      A.   No.  I wasn't required to.  

22      Q.   So you were not liable on that loan -- 

23      A.   No.  No.  

24      Q.   -- to the bank?  

25      A.   No.  
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1      Q.   Did you contribute anything else toward 

2 making this loan, other than money or any other 

3 thing?  

4      A.   Well, I was responsible for purchasing that 

5 property, making that investment, pretty much all 

6 the -- all the properties that Warren and I bought, 

7 with the exception of one on Bees Ferry Road, that he 

8 dealt with.  But we kept it a very short period of 

9 time.  I secured financing, mostly owner financing, on 

10 all the properties.  And managed -- you know, we had 

11 tenants.  And we kept them over the years, pretty much 

12 the same tenants.

13      Q.   Well, prior to putting all of those different 

14 properties in different LLC's, were they in the name of 

15 Warren P. Holliday?  

16      A.   I -- I can't remember.  I think they were.  

17 And then there came a lawsuit.  It was associated with 

18 video poker machines that he operated through Holliday 

19 Amusements.  

20      Q.   Yes.  

21      A.   And they -- I think they outlawed the use of 

22 those machines January 1st, 2000.  

23      Q.   Okay.  

24      A.   And this lawsuit -- I'm not sure.  It was 

25 about that same time.  Somebody had lost a bunch of 
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1 money in video poker machines.  And they wanted us to 

2 have to give them back monies.  Anyhow, the -- I just 

3 had a -- give me a second.  

4      Q.   Do you remember whose idea it was to put all 

5 the properties in the LLC's?  

6      A.   Yes.  Warren and I discussed it because we 

7 wanted to make sure that -- by then, things were pretty 

8 much getting close to being paid for.  And that was 

9 going to be, like, our retirement income.  And we 

10 didn't -- we didn't want -- if anybody -- and then, you 

11 know, most of them were restaurants and bars.  And, of 

12 course, Warren had, like, a captive tenant because of 

13 the machines and owning the property.  But then, when 

14 all this litigation came up about video poker and being 

15 outlawed, whatever, it just allowed -- in South 

16 Carolina -- we didn't want to have liability where 

17 somebody would come and take all of our property in the 

18 event of a lawsuit or -- or try to.  So that's why we 

19 formed separate LLC's.  And the easiest way to keep 

20 track of it was to use the property address or brief 

21 description of the property.  

22      Q.   Okay.  And that, as you recall, was 2000?  

23      A.   Real close, between 2000 and 2005.  

24      Q.   Okay.  

25      A.   And it wasn't done like that.  

Record on Appeal - 593



c0dfeb2e-eb08-4a48-878e-20a2be78559eElectronically signed by Mary Ann  Ridenour (201-173-461-0613)

Patricia Holliday - 9/19/2018

www.MagnoliaReporting.com
MAGNOLIA REPORTING, LLC  (843) 303-9141

Page 16

1      Q.   All right.  

2      A.   It was over a period of time.  

3      Q.   Do you know why your name is on this 

4 Promissory Note?  

5      A.   Yes, because Warren and I had an estate plan, 

6 individual.  And, at that time, our whole idea was to 

7 build something to take care of us in our old age, 

8 because we knew with the death of video poker machines, 

9 amusement machines are -- ultimately, would not bring 

10 in enough money for us to live the way we chose to 

11 live, so -- and also, the main thrust was that we would 

12 have monies for our children and their children and -- 

13 you know, when we passed on.  And if they had special 

14 medical needs in the interim, we could help.  

15      Q.   Well, how was this, your name being on the 

16 Promissory Note as a payee, how was that part of your 

17 estate plan?  I mean, how does this help you accomplish 

18 your -- 

19      A.   Well, we took a debt-free piece of property 

20 and encumbered it with the bank, with a loan for $2 

21 million.  

22      Q.   Right.  

23      A.   We didn't have $2 million when Warren was 

24 thinking about it buying into it himself.  And we 

25 didn't want to encumber all the paid-for properties and 
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1 require appraisals on all of them and all.  And it was 

2 simple that the value -- most valuable property was 

3 2233 Highway 17, which included Richard's Bar, next 

4 door, which ultimately got subdivided and that became 

5 2237.  

6      Q.   Yes.  

7      A.   And I think that that mainly happened because 

8 of two lawsuits from Richard's.  So it just made sense 

9 to keep the loan on one property -- 

10      Q.   Yeah.  

11      A.   -- rather than -- and then, if anything ever 

12 came up, we could sell, re-invest, or we could 

13 short-term borrow against it, any or all of them.  

14      Q.   Okay.  

15      A.   So...

16      Q.   Is there any other reason why your name is on 

17 this Promissory Note, that you know of, any other 

18 reason why -- 

19      A.   Well, I mean -- 

20      Q.   -- you're a payee?  

21      A.   -- it was a marital agreement.  We'd been 

22 married for many, many years.  We had a common goal.  

23 That's why, even in the divorce, we -- we did not 

24 really have to argue or have any conversations about 

25 selling properties or appraising them and divvying up 
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1 individual parcels, one to him and one to me, or to 

2 sell them and split the money, because we always had an 

3 estate plan that was going to protect us and our 

4 children.  And that's why he guaranteed me through a 

5 preferred interest in Zeezrom Properties, which covered 

6 all of the properties.  

7      Q.   Yes.  

8      A.   Protection for my old age, even then, in the 

9 midst of a divorce.  I mean, we honored each other's 

10 commitments.  Little things like dividing up -- we had 

11 precious metals in two bank boxes, two different banks.  

12 We agreed just to split them right down the middle.  We 

13 had cemetery lots that we agreed to split down the 

14 middle.  

15           (Discussion held off the record.)

16           (Plaintiff's Exhibit No. 8 marked for 

17 identification.)

18 BY MR. NETTLES:

19      Q.   We've marked this document I'm going to hand 

20 to you as Exhibit No. 8 for all of today's depositions.  

21 And it is a copy of the Marital Settlement Agreement.  

22      A.   Thank you.  

23      Q.   You can go ahead and flip over to the last 

24 page, first of all.  And we'll say, did you sign this 

25 Marital Settlement Agreement?  
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1      A.   Yes.  

2      Q.   Does that look like a copy of the agreement 

3 you reached with Warren in your divorce?  

4      A.   Yes.  

5      Q.   And this was made a part of the divorce 

6 decree; is that right?  

7      A.   Correct.  

8      Q.   And also the -- I believe it's -- no, 

9 Patricia Anne Holliday Marital Trust was also attached 

10 to the divorce decree; was it not?  

11      A.   Correct.  It was part of it.  

12      Q.   That's where you're getting your $16,000 a 

13 month?  

14      A.   Well, I'm not sure where I'm getting it from.  

15 That's where I'm supposed to get it from.  

16      Q.   But it's through that mechanism?  

17      A.   Yes.  And that was the intention.  

18      Q.   Okay.  You were represented by a lawyer in 

19 that divorce; were you not?  

20      A.   Yes.  

21      Q.   Alan Toporek?

22      A.   Yes, with co-counsel of David Michel.  

23      Q.   I believe David Michel got involved when we 

24 went back to court about the amount of life insurance; 

25 is that right?  
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1      A.   Well, yes.  But we -- I think we did have a 

2 consultation with him when we were trying to establish 

3 some of the details of the divorce and the discussions 

4 came up about the trust or whatever.  

5           But, actually, the actual person that 

6 consulted, was on record, was Heyward Carter.  Because 

7 we had him look it over, the final -- there were 

8 several drafts to that.  And we had Heyward Carter look 

9 those over, because he -- he drew our original estate 

10 and wills.  

11      Q.   In your discussions with Warren about the 

12 divorce, was Warren mentally and intellectually 

13 competent to enter the Marital Settlement Agreement?  

14           MR. TILLMAN:  Object to the form.  You can 

15 answer.  

16 BY MR. NETTLES:

17      Q.   Just your opinion.  I know you're not a 

18 doctor or a psychologist or whatever.  

19      A.   Well, you, know it's hard.  I think he had 

20 diminished capacities in that he had a lot of days 

21 where dialysis and home dialysis, even the going 

22 through the kidney transplant and all that -- and he -- 

23 he had moments when it really grabbed ahold of him, you 

24 know?  His blood pressure on dialysis days would drop 

25 dramatically low.  So I can't say that he fully had all 
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1 of that going on 24/7.  But he was not a dumb man or -- 

2 he was very frail, due to his illness and medications 

3 that he took to help with the, you know, antirejection 

4 of the kidney.  And he also had blood clot issues.  

5      Q.   Look at page three of the agreement.  

6      A.   Uh-huh.  

7      Q.   You see that?  

8      A.   Yes, sir.  

9      Q.   The first section at the top of that page is 

10 B, General Release Of Liability.  

11           Are we looking at the same spot?  

12      A.   Yes, sir.  

13      Q.   Did you agree not to sue your spouse for -- 

14 you both, you and Warren, not to sue each other, and 

15 you discharged each other, their administrators, 

16 successors, heirs, assigns of and from any and all 

17 suits, actions, et cetera?  

18           Did you understand that -- what that meant, 

19 that you and Warren were not going to sue each other?  

20           MR. TILLMAN:  Object to the form.  

21           THE WITNESS:  I'm sorry, what did you say?  

22           MR. TILLMAN:  I just placed an objection on 

23 the record, but you still need to answer.  

24           THE WITNESS:  Oh, okay.  

25 BY MR. NETTLES:
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1      A.   Basically, Warren was concerned that I 

2 wouldn't come back later with any kind of claims 

3 against his management or ownership or whatever of 

4 Holliday Amusements, that -- you know, in his 

5 day-to-day business operations, that I wouldn't 

6 interfere.  

7      Q.   Uh-huh.  Do you know what it means when it 

8 says, Hereby discharge each other, their 

9 administrators, successors, heirs, and assigns, and 

10 then it goes on to say discharge from what?  

11           Do you know what an administrator or a 

12 successor or an heir, do those words make sense to 

13 you?  

14      A.   Oh, yes.  

15      Q.   You know what they are?  

16      A.   I'm familiar with it, yeah.  

17      Q.   Is Ross Holliday a successor to the late 

18 Warren P. Holliday in Zeezrom Properties?  

19           MR. TILLMAN:  Object to the form.  

20 BY MR. NETTLES:

21      A.   Not that I'm aware.  He was a manager, but 

22 not the owner.  

23      Q.   Your other lawyer, Ms. Blair, has filed a 

24 petition for you in the probate case?  

25      A.   Yes.  
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1      Q.   Have you read Warren's will, the one that's 

2 being administered in that situation?  

3      A.   Are we talking about the one that Heyward 

4 Carter drew up for us, the original will?  

5      Q.   No, no.  It's a later will.  

6      A.   I may have glanced at it, but I don't have a 

7 copy of it.  

8           I found it interesting that in all of this -- 

9 Warren's name was on our personal checking account, but 

10 I think only two times did he ever write checks.  One 

11 was, like, a political contribution.  He, you know, 

12 didn't want it to come to his company.  And the other 

13 was to buy parts for a race car.  And he didn't have -- 

14 back then, it was "BC," before cards, credit cards.  

15 And he didn't have enough cash money, so he asked me to 

16 give him a check because he wasn't sure how much he was 

17 going to buy or spend.  

18           Other than that -- so when all that came -- 

19 this kind of conversation came up -- because the house 

20 was in my name, but the power bills came in his name, 

21 and the phone bills.  And because I was the owner of 

22 the property, I was not required to put up a deposit.  

23 However, I had to take -- it was very involved getting 

24 his name off of it.  

25           As a matter of fact, when he rented an 
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1 apartment, he called -- he didn't call it his main 

2 residence for the simple reason he didn't want to have 

3 to put up a tenant deposit on it and he wanted to ride 

4 off of that one.  And the power company contacted me.  

5 And I said, No, we have an agreement.  We're not mixing 

6 and commingling things.  This house belongs to me.  I 

7 live in it.  And his address is an apartment.  And he 

8 does not own it, so...

9           But I think that was one of those things.  I 

10 don't think that it was a malicious thing on his part.  

11 That's the kind of indication he was dependent on other 

12 people to take care of those kind of things, pay his 

13 rent, pay his bills, you know, and somebody neglected 

14 to do it.  

15      Q.   You read this full Marital Settlement 

16 Agreement before you signed it, right?  

17      A.   Yes, I did.  And there were still things that 

18 I didn't really like, but I was getting tired.  This 

19 was about the third or fourth draft.  

20      Q.   You discussed all of your concerns with your 

21 lawyers?  

22      A.   Yes, sir.  

23      Q.   Go to page six of the Marital Settlement 

24 Agreement, Exhibit 8.  

25      A.   Yes.  
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1      Q.   In the second sentence of Section D, I'm 

2 going to read it.  And let's see if we understand it 

3 and agree on it.  

4           The parties agree that Warren shall retain 

5 and continue full ownership and interest in any and all 

6 such companies and other business assets which Warren 

7 holds at this time.  And Patricia hereby relinquishes 

8 and waives any claims she may have in or against these 

9 business assets, except as provided in the Patricia 

10 Anne Holliday Trust.  

11           This Promissory Note, was it a business 

12 asset?  

13      A.   No, sir.  

14      Q.   What was it?  

15      A.   It was a personal loan.  

16      Q.   When you say "personal loan," you mean it 

17 was, you know, a note from a person to another person; 

18 is that what you mean?  

19      A.   Yes.  It was personally from Warren and I.  

20 Instead of giving him the cash money, which we didn't 

21 have, as I said earlier, we pledged a piece of property 

22 and gave it to him that way.  

23      Q.   Well, NBSC is not a person, in that sense, 

24 are they?  Is it?  

25      A.   No, Ross, the ultimate -- 
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1      Q.   Oh, yeah.  

2      A.   Yes.  

3      Q.   But the source of the loan funds was the 

4 bank, right?  

5      A.   Our credit and our asset, yes.  

6      Q.   You say "our asset."  At the time of your 

7 divorce, that was all going to be -- well, it was given 

8 up by you, in exchange for 16,000 a month.  He gets to 

9 keep Holliday Amusements and Zeezrom, and all those 

10 other properties.  Isn't that the way it worked out?  

11      A.   The management of them, to assure that I got 

12 the 16,000 a month.  

13      Q.   Yes.  

14      A.   For life.  

15      Q.   Absolutely.  

16      A.   But the $2 million note was not a part of 

17 that.  

18      Q.   Well, you have made a claim against Warren 

19 Holliday's estate; have you not?  

20           MR. TILLMAN:  Object to the form.  

21 BY MR. NETTLES:

22      A.   I guess, yes.  In a way, yes.  Yes.  

23      Q.   And what is your understanding of what -- 

24 that claim you've made, what is that?  

25      A.   It's -- it's because now that he's deceased, 
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1 in this marital agreement, where he guaranteed to 

2 personally guarantee me -- I'm sorry, I'm getting a 

3 little froggy.  

4      Q.   You want to have some water?  

5      A.   No.  I'll get a lozenge.  

6           He obligated his heirs and executors, et 

7 cetera, to comply with those, in the -- in the -- well, 

8 not in the event, when he died.  If -- 

9      Q.   Yes.  

10      A.   If he died before me.  

11      Q.   Yes.  

12      A.   To assure me that, that I would always 

13 receive that.  Like I said, it was -- at one point, we 

14 were talking about maybe a 6,500 to 8,000 a month in 

15 income.  And rather than just diverse -- break up our 

16 portfolio, we took it to 16, which would cover taxes 

17 that I would be obligated for on that.  And the -- the 

18 difference was to kind of go toward any interest in the 

19 properties.  

20      Q.   Right.  

21      A.   Partial or whatever.  Couldn't say how much.  

22           Because at the time, I mean, it was our 

23 intention to keep properties for as long as they were 

24 profitable and guaranteed a good cash flow.  But it was 

25 always our intention to, if we sold, to replace and to 
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1 add to it.  But we never seemed to get ahead 

2 financially, to add to it.  

3           And I had quit selling real estate, and so I 

4 no longer could apply my commissions as parts of down 

5 payments.  Almost all of these properties, I had the 

6 listing on.  

7      Q.   All right.  

8           THE WITNESS:  Anybody care for a lozenge?  

9           MR. TILLMAN:  No, thank you.  

10 BY MR. NETTLES:

11      Q.   Do you remember when and where you got a copy 

12 of the Promissory Note?  

13      A.   Yes.  I don't remember the exact date.  

14      Q.   Well, approximately?  

15      A.   I -- Warren -- he handed it to me.  Well, he 

16 didn't hand it to me.  He came home.  And he had a 

17 habit of slamming the mail -- because he liked to know 

18 what was going on.  So he brought the mail in when he 

19 came home.  And if anything he wanted -- he just kind 

20 of went through it.  The rest of it, he put on top of 

21 the counter.  We have, like, a cooktop, glass.  

22      Q.   Yes.  

23      A.   And he would put it there.  And he came home 

24 that particular day and put the note and said, Now, 

25 there's your copy.  
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1      Q.   Have you ever seen an original of the 

2 Promissory Note signed in ink pen or anything?  

3      A.   Yes, I did.  

4      Q.   Where did you see that?  

5      A.   At 16 -- I mean, 1808 Meeting Street, his 

6 office.  

7      Q.   Do you have a copy of that original, at this 

8 time?  

9      A.   Yeah.  I just told you, Warren came home and 

10 brought it.  

11      Q.   So -- well, that was a copy, right?  

12      A.   He made me a copy from that original.  

13      Q.   Right.  Do you have possession of the 

14 original, signed in ink?  

15      A.   No, no, no.  He kept it in his office.  

16      Q.   Did you ever have actual, physical possession 

17 of the original Promissory Note that is the subject of 

18 this lawsuit?  

19      A.   I mean, I touched it.  I held it.  I read it.  

20 But I never...

21      Q.   That was when you were at the Holliday 

22 offices at 1808 Meeting Street?  

23      A.   Yes.  

24      Q.   Well, you didn't -- did you take it out of 

25 the office?  
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1      A.   No.  

2      Q.   Okay.  And as far as you know, was it 

3 there -- at least, last you knew, is that where the 

4 original note was?  

5      A.   Yeah.  

6      Q.   So you do not have the original, signed 

7 Promissory Note -- 

8      A.   No.  

9      Q.   -- in your possession today?  

10      A.   No, sir.  

11           MR. TILLMAN:  You need a break or are you 

12 okay?  

13           THE WITNESS:  No, no.  No, no.  I'm fine, 

14 thank you.  

15 BY MR. NETTLES:

16      Q.   In the Marital Settlement Agreement, you 

17 agreed not to inherit anything from Warren.  Do you 

18 remember that?  I'll tell you where it is.  Look on 

19 page nine.  

20      A.   Are you looking under Release of Estate 

21 Claims?  

22      Q.   Yes.  Yes.  

23      A.   Uh-huh.  

24      Q.   Have you read that again today?  

25      A.   I'm doing it right now.  
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1      Q.   Okay.  

2      A.   Correct.  

3      Q.   So -- I'll just leave it right there.  

4           I think you and I have agreed today that the 

5 source of the money to make this loan to Ross was NBSC 

6 Bank; is that right?  

7      A.   Yes.  

8           MR. TILLMAN:  Object to the form.  

9 BY MR. NETTLES:

10      Q.   And has that loan to NBSC been paid back?  

11      A.   I have no way to know.  I don't have the 

12 records, or access to them, let me put it that way.  

13      Q.   Did you make any payments to NBSC on that 

14 loan?  

15      A.   Out of my personal checking account or 

16 anything?  

17      Q.   Yeah, or any other source of personal 

18 money?  

19      A.   No.  No.  

20      Q.   Warren -- I mean, excuse me, Ross Holliday 

21 testified this morning in a deposition that he made 

22 payments on this $2 million Promissory Note in the 

23 years 2005 till 2007.  Do you have any evidence or 

24 knowledge that that did not happen?  

25      A.   No, I have no...
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1      Q.   Do you know whether or not Warren instructed 

2 Ross to make payments on the $2 million loan?  

3      A.   He did call him on a couple of occasions, 

4 because we were in need of money.  And I think, at that 

5 time, interest was almost 13,000.  You know, as the 

6 loan paid down, the interest, of course, duly went 

7 down.  And, so, you know...  

8      Q.   What did Warren say to him?  Pay down this 

9 loan?  

10      A.   Well, you're going to have to make some 

11 effort to pay on this loan.  And -- you know, and also, 

12 remember, you know, interest is getting billed every 

13 month.  

14           Because, at that time, Ross's business with 

15 Holmes Homes was in very good stead.  

16      Q.   Say that again.  

17      A.   Holmes Homes, that he put the $2 million 

18 investment -- the housing market was in a slow decline.  

19 You know, it was the beginning of a trend.  But they 

20 had so many things going on that they were doing well.  

21 They were all living in big houses, driving nice cars, 

22 taking vacations, buying lavish gifts for each of 

23 themselves, one to the other.  

24      Q.   Such as?  

25      A.   I think Spencer Holmes gave Ross a very 
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1 valuable Rolex.  There was a painting that Ross called 

2 me and wanted to ask me about, because I knew something 

3 about art, where he could get it, so that he could give 

4 that to Spencer.  

5      Q.   So those were expensive items between the 

6 owners?  

7      A.   Of the Holmes Homes, yeah, the three -- three 

8 partners, yes.  

9      Q.   How much money do you spend on clothes every 

10 month?  

11      A.   Every month?  

12           MR. TILLMAN:  Object to the form.  

13 BY MR. NETTLES:

14      Q.   Yeah.  Or every year, if you can think of it 

15 that way?  

16      A.   Oh, gosh.  I used to spend -- I can't say.  I 

17 do -- I don't spend much now.  My tastes have changed.  

18 I mean, I've gotten older, a little more sedate.  

19      Q.   Your lawyer wrote this letter, which is 

20 Exhibit 3 to the depositions, on July 12, 2017, last 

21 summer, basically, right?  

22      A.   Uh-huh.  

23      Q.   Why did you wait until that time to make this 

24 demand for payment?  

25      A.   Well, I just assumed all the conversations 
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1 that I had with Warren, that when he told Ross he was 

2 going to have to start making payments and all, I just 

3 assumed that that was being done, either he was paying 

4 the interest -- I know that he was rolling over the 

5 loans.  Like he said this morning, you know, you just 

6 didn't go in there and get a new loan for the same 

7 balance.  As the balance declined, they usually ask for 

8 a percentage, you know, to be paid on it, and then they 

9 would renew it.  And I -- I don't even remember if the 

10 interest rate was a fluctuating one with each rollover, 

11 so to speak.  

12      Q.   We can learn that by looking at the loan -- 

13      A.   Yeah.  Yeah.  

14      Q.   -- documents.  But what I'm asking is, why 

15 did you wait until July 2017 to make this demand on 

16 Ross to pay you $2 million?  

17      A.   Because -- well, I had already tried to get 

18 copies of records and information about Zeezrom and 

19 other things into Warren's estate that would have 

20 affected me with these guaranteed monthly payments.  

21      Q.   That's in that other lawsuit you have against 

22 Ross -- 

23      A.   Yes.  

24      Q.   -- and Lea about the marital trust; is that 

25 right?  
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1      A.   Correct.  Correct.  So I didn't -- I didn't 

2 have the wherewithal.  When Ross took over the running 

3 of Holliday Amusements and related businesses, when 

4 Warren was so ill, there came a time that he really 

5 didn't want me down there interfering or, you know, 

6 inquiring as to what was going on.  And so he kind of 

7 sort -- I mean, he made it real clear I was -- I was 

8 not welcome down there.  

9      Q.   That is Ross made it clear?  

10      A.   Yes.  

11      Q.   So, what, did he ask you not to come to the 

12 office?  

13      A.   Yes.  And so I had no way to get information.  

14 My sister worked there, but she wouldn't breach that 

15 confidentiality and give me information, nor would I 

16 insult her and ask her for it.  

17           And he was -- it was about the time -- might 

18 have been a little after the divorce.  Ross was at the 

19 house and come by, I don't know whether to look for 

20 some clothes or something for his father.  And he asked 

21 for my American Express card.  It was Holliday 

22 Amusements.  It was a corporate card.  And I hadn't 

23 been using it.  I didn't feel like I was entitled to 

24 it.  So -- but I just had it.  Nobody asked for it.  So 

25 I handed it to him.  It was my understanding he was 
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1 going to destroy it.  I later found out that his wife 

2 was -- Kelly was using it.  Now, whether she was 

3 signing my name or making phone purchases, there were 

4 charges on that card, after I had given it to him, that 

5 were authorized by her.  So the card, in fact, was not 

6 destroyed.  

7      Q.   Was that after your divorce or before, or do 

8 you remember?  

9      A.   No, it was right after the divorce.  

10      Q.   Before the divorce, had you used that 

11 Holliday Amusements American Express credit card?  

12      A.   Yes.  

13      Q.   Did you use it for things you wanted to 

14 buy?  

15      A.   Yes.  

16      Q.   Like clothes?  

17      A.   Yes, gifts for children, grandchildren.  

18      Q.   But you think that Ross's wife should not use 

19 that card; is that what you're saying?  

20      A.   Correct.  Because those -- she had nothing to 

21 do with running or whatever, or founding or whatever, 

22 for Holliday Amusements.  She had no interest in it.  

23 The card was issued in my name.  She's not Patricia B.  

24 Holliday.  She's...

25      Q.   I thought it was in the name of Holliday 
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1 Amusements?  

2      A.   That was a corporate card.  

3      Q.   Yeah.  

4      A.   But then it had individual accounts.  And 

5 when you got a statement, it would have a statement for 

6 me, one for Warren.  None of my expenses or charges on 

7 those cards, not even my gas, was written off as an 

8 expense.  It was charged as income to Warren.  And we 

9 shared joint filing tax returns.  

10      Q.   Okay.  Let me get back to this.  Is there -- 

11 can you offer me any more information about why you 

12 waited until July 2017 to make this demand for 20 -- 

13 for, excuse me, $2 million?  

14      A.   Well, I had -- I had not received any 

15 accounting or information.  And it did not show up as 

16 an asset on Warren's inventory of his estate, that 

17 there was money due.  And I was trying to find out if 

18 there were payments made to Warren or on Warren's 

19 behalf to the bank or whatever.  I mean, once you get 

20 divorced, things are hard to get, even a copy of a 

21 death certificate for a life insurance policy.  

22      Q.   So I want to make sure I understand this 

23 point.  You didn't know when -- when you asked your 

24 lawyer, Mr. Tillman, to write this letter in July 2017, 

25 you didn't know how much, if any, payments Ross had 

Record on Appeal - 615



c0dfeb2e-eb08-4a48-878e-20a2be78559eElectronically signed by Mary Ann  Ridenour (201-173-461-0613)

Patricia Holliday - 9/19/2018

www.MagnoliaReporting.com
MAGNOLIA REPORTING, LLC  (843) 303-9141

Page 38

1 made on this note?  

2      A.   Right.  I had no way to know.  

3      Q.   So you did not know whether it was paid or 

4 not?  

5      A.   Correct.  I only know that proceeds from the 

6 sale of 16 -- I mean 1808 Meeting Street -- and I don't 

7 remember how, but, anyhow, was used to pay off the 

8 final balance on that $2 million loan to the bank.  So 

9 it didn't come from Ross's personal or personal 

10 business entities, so the loan was, in fact, satisfied.  

11 But it was satisfied by the sale of Warren and I -- you 

12 know, properties that we had owned or acquired or 

13 whatever.  

14      Q.   Well, at that point, when the NBSC loan was 

15 paid off, you didn't have any interest in 1808 Meeting 

16 Street, did you?  

17      A.   Uh-uh.  

18      Q.   You're saying no?  

19      A.   Not that I know of, other than the fact 

20 that -- potential income.  But it didn't make sense, 

21 you know, under Zeezrom type properties' umbrella to 

22 charge yourself rent for the space you're running your 

23 business out of.  So I think, at the end of the year, 

24 there was -- the CPAs put, like -- and I think the IRS 

25 requires, like, an imputed -- 
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1      Q.   Value?  

2      A.   -- value that you've got -- I remember that 

3 happened out at the junkyard, the salvage yard.  

4      Q.   Yeah.  

5      A.   You didn't have to take the money.  But you 

6 should have, if you could have.  

7      Q.   Were there any other reasons why you asked 

8 your lawyer to write this letter on July 2017, to ask 

9 Ross to pay you $2 million plus interest?  Are there 

10 any other reasons why you had that note, that letter, 

11 written?  

12      A.   He was my collection.  I had no conversation 

13 or communication with Ross at that point.  

14      Q.   Let me make sure I got this straight.  You 

15 didn't contribute any of the $2 million that was loaned 

16 to Ross; is that correct?  

17           MR. TILLMAN:  Object to the form.  

18 BY MR. NETTLES:

19      A.   Well, I kind of sort of guaranteed it in the 

20 way that, at that time, I was married to Warren.  It 

21 was a joint asset.  We -- we shared the income and took 

22 off the deductions for expenses on our personal income 

23 tax.  I said we jointly filed.  I feel like, yeah, I 

24 jeopardized -- I mean, at that time, there was no 

25 discussion about separation or divorce, so I was 

Record on Appeal - 617



c0dfeb2e-eb08-4a48-878e-20a2be78559eElectronically signed by Mary Ann  Ridenour (201-173-461-0613)

Patricia Holliday - 9/19/2018

www.MagnoliaReporting.com
MAGNOLIA REPORTING, LLC  (843) 303-9141

Page 40

1 looking for that to be like Warren and I had originally 

2 said.  It was going to be in our retirement pool, so to 

3 speak.  So I did feel as though I was being depleted of 

4 that.  

5      Q.   Did Ross propose the terms of this note to 

6 you?  I mean, did he say, Mom, I need $2 million?  

7      A.   It was a discussion between -- I don't 

8 remember -- recall specifically.  We did have the 

9 conversation, at one time, between Warren and Ross and 

10 I about -- you know, well, us -- you know, it -- that 

11 was when it became clear that Warren was not going to 

12 invest $2 million, encumber a piece of paid-for 

13 property.  And, at the last minute, a monkey wrench was 

14 thrown into that deal.  They were buying the father's 

15 share, Michael Holmes, out of Holmes Homes.  And they 

16 had development loans and construction loans, and I 

17 don't know what all else.  

18      Q.   Yeah.  

19      A.   But they -- it was a little over $40 million.  

20 And Warren said, Hold up.  I'm -- even a third, I am 

21 not going to sign off on it.  I can't.  I won't risk my 

22 life's work.  And your mother and I, we're just not 

23 going to do it.  

24      Q.   So that's when -- 

25      A.   That's when Ross said, Well, I think it's a 

Record on Appeal - 618



c0dfeb2e-eb08-4a48-878e-20a2be78559eElectronically signed by Mary Ann  Ridenour (201-173-461-0613)

Patricia Holliday - 9/19/2018

www.MagnoliaReporting.com
MAGNOLIA REPORTING, LLC  (843) 303-9141

Page 41

1 good deal.  

2           We knew the people personally.  It had 

3 nothing to do with that.

4      Q.   No.  

5      A.   We liked them, genuinely liked them.  They 

6 were in our home.  

7      Q.   Yeah.  

8      A.   And, you know, our boys were very close.  

9 Matter of fact, Pat Holmes was the best man for our 

10 oldest son's wedding.  And Spencer was a missionary for 

11 our church in Charleston.  He spent a lot of time with 

12 us.  Played golf on days off from his missionary with 

13 Lea.  

14           But it was just business sense, and so we 

15 weren't gifting.  There was no idea or never any 

16 intention to gift Ross $2 million.  It was a business 

17 transaction.  

18           So, by then, Ross was really confident that 

19 it could work and he was going to make it work.  

20      Q.   Let me confirm something.  You just said the 

21 loan was for a business transaction between Ross and 

22 the Holmes?  

23      A.   Yes.  And that's when Warren kind of made an 

24 announcement to the family, because we had even 

25 discussed it with the other children, that this would 
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1 be a great investment thing for our family.  But then 

2 he had to put his tail between his legs and say, Look, 

3 I backed out.  But I just want y'all to know, so 

4 nothing comes up.  I'm lending Ross the money.  And 

5 this is his deal and his deal alone.  

6           And that was when there was some 

7 conversation, Well, that's a lot of damn money, Daddy.  

8           And he said, Yes.  But don't worry.  We got a 

9 note.  And I'm going to get Ross to sign it.  

10           So that was -- it was handled in a business 

11 fashion, as -- as close as you can do without bringing 

12 in a bunch of Philadelphia lawyers -- 

13      Q.   Okay.  

14      A.   -- for your children.  You know what I'm 

15 saying?  You know...

16           (Discussion held off the record.) 

17           (A brief recess was taken.)

18 BY MR. NETTLES:

19      Q.   You filed the divorce action against Warren 

20 Holliday, didn't you?  

21      A.   Yes.  

22      Q.   And I don't recall the grounds.  Was it 

23 one-year separation?  

24      A.   Yes.  

25      Q.   And so you and Warren had been living apart 
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1 for some time?  

2      A.   Yes.  

3      Q.   In the divorce, you got the marital abode.  

4 We call it the house.  

5      A.   Well, I already had title to it.  

6      Q.   Right.  But he released any claims he might 

7 have had to that?  

8      A.   Correct.  Yes, sir.  

9      Q.   And you got some life insurance -- 

10      A.   Yeah.  

11      Q.   -- on Warren's life?  

12      A.   Yes.  

13      Q.   And you've been paid that, right?  

14      A.   Yes, I received that.  

15      Q.   Do you recall how much you got?  

16      A.   On the life insurance?  

17      Q.   Yeah, from the insurance company?  

18      A.   Yeah.  It was like -- I want to say 672,000, 

19 something like that.  

20      Q.   Okay.  Have you gotten $16,000 a month from 

21 the marital trust for every month since you got -- 

22      A.   I don't -- well, I don't know where it's come 

23 from.  

24      Q.   No, I'm not asking that.  

25      A.   It's electronic.  
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1      Q.   I'm asking, have you received it?  

2      A.   Yes, I have, $16,000 per month.  

3      Q.   How long did you and Warren Holliday live 

4 separate and apart prior to the divorce?  I mean, the 

5 divorce is one year.  But how long had you guys been 

6 living separately?  

7      A.   It was probably 13, 14 months.  

8      Q.   Do you know where he was living in that 

9 time?  

10      A.   Yes.  Matter of fact, I visited him.  He was 

11 at -- it's called -- I get the Sawgrass and the 

12 Sweetgrasses mixed up.  

13      Q.   Sweetgrass on Mathis Ferry?  

14      A.   Yes.  Correct.  Matter of fact, I'd go over 

15 and helped him.  

16      Q.   How many times did you visit him there? 

17      A.   Oh, gosh.  I really don't know.  It was 

18 probably at least once a week, minimum.  

19      Q.   In the deposition of Ross Holliday this 

20 morning, you were here, right?  

21      A.   Yes.  

22      Q.   And you heard him say that in 2010 and '11, 

23 largely because of Warren's poor health, that you and 

24 Warren needed help running his businesses.  Did you 

25 hear Ross testify to that?  
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1      A.   Yes, I did hear it.  

2      Q.   Do you agree with that?  

3      A.   No.  

4      Q.   Did you need help?  

5      A.   It was appreciated, but it wasn't necessary.  

6 We had competent legal and accounting people.  We had 

7 office help.  We had collectors, et cetera, who had 

8 been there for many, many years.  It was almost kind of 

9 like a family.  

10      Q.   Do you recall getting a Notice of Intent To 

11 Lien from the IRS in 2011?  

12      A.   2011?  

13      Q.   2010 or '11?  

14      A.   I'm not sure about the year.  I do remember 

15 getting something and trying to discuss it with Warren.  

16 And he...

17      Q.   He what?  

18      A.   Well, at that time, I think that I recall we 

19 were still dealing with Herb McGuire for the accounting 

20 firm, so I think my natural habit would be an 

21 inclination to take it down there and let him verify if 

22 we owed it, you know, and whatever.  And if we did, 

23 then he'd call us up and say, Bring a check.  

24      Q.   Did you and Warren, back in the early 2000s, 

25 were you behind for two years on income tax?  
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1      A.   We always stayed a year behind.  

2      Q.   Okay.  Well, so were you two years behind, at 

3 one point?  

4      A.   I -- I don't think so.  Herbert was kind of a 

5 stickler for -- you know, we're going to file this 

6 stuff.  We don't have the money.  We'll let them send 

7 us a bill and then we'll -- by then, we will have 

8 bought some time.  But we always got an extension.  

9      Q.   Okay.  Let me step outside with my client.  I 

10 might be finished.  

11           MR. TILLMAN:  Okay.  

12           (A brief recess was taken.)

13 BY MR. NETTLES:

14      Q.   We don't have any further questions.  Thank 

15 you, Patricia.  

16           MR. TILLMAN:  I just have a couple of 

17 questions for you, Patricia.  

18           THE WITNESS:  Oh, okay.  

19           MR. TILLMAN:  This Marital Settlement 

20 Agreement, is that Exhibit 8?  

21           MR. NETTLES:  Yes.  

22 CROSS-EXAMINATION BY MR. TILLMAN:

23      Q.   Okay.  Can you tell me what the date of that 

24 agreement is?  

25      A.   Yeah.  Looks like the 9th of August.  
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1      Q.   Of what year?  

2      A.   2013.  

3      Q.   And is that approximately the date that your 

4 divorce with Warren Holliday was finalized?  

5      A.   No.  That would be December the 9th.  

6      Q.   Of 2013?  

7      A.   Yes, sir.  

8      Q.   Okay.  

9      A.   Like I said, there were several drafts.  And, 

10 finally, we got one.  We said, We'll take that one.  

11      Q.   Has Ross Holliday ever provided you with 

12 evidence of any payments on the $2 million loan?  

13      A.   No, sir.  

14      Q.   Okay.  That's all I have.  Thank you.  

15           MR. NETTLES:  Wait one second.  

16           THE WITNESS:  Who said, "Wait a second?"  

17           MR. NETTLES:  I did.  

18           (Discussion held off the record.) 

19           MR. NETTLES:  No, no further questions.  

20           (The deposition concluded at 3:19 p.m.)

21

22

23

24

25
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1                  C E R T I F I C A T E 

2                STATE OF SOUTH CAROLINA:
                 COUNTY OF CHARLESTON:

3

4     I, MARY ANN RIDENOUR, Registered Professional 

5 Reporter and Notary Public, State of South Carolina at 

6 Large, certify that I was authorized to and did 

7 stenographically report the foregoing deposition of 

8 Patricia B. Holliday; and that the transcript is a true 

9 record of the testimony given by the witness, and was 

10 sworn as such.

11     I further certify that I am not a relative, 

12 employee, attorney or counsel of any of the parties, 

13 nor am I a relative or employee of any of the parties' 

14 attorney or counsel connected with the action, nor am I 

15 financially interested in the action.

16     WITNESS MY HAND AND OFFICIAL SEAL this 3rd day of 

17 October, 2018, in the City of Charleston, County of 

18 Charleston, State of South Carolina.

19                                                

20   

21

22                          _____________________________

23                           Mary Ann Ridenour, RPR, CLR 
                          and Notary Public

24                           My commission expires:
                          March 14, 2021

25
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STATE OF SOUTH CAROLINA )IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON    )NINTH JUDICIAL CIRCUIT
                  
Patricia B. Holliday,              )
                                   )
Plaintiff,                         )
                                   )Civil Action No.:        
                                   )2017-CP-10-872   
v.                                 )               
                                   )
Ross S. Holliday,                  )
                                   )
Defendant.                         )
*****************************************************

DEPOSITION OF:    ROSS S. HOLLIDAY
 
DATE TAKEN:       Wednesday, September 19, 2018

TIME:             10:00 A.M.

PLACE:            Womble Bond Dickinson
                  12 Exchange Street                
                  Charleston, South Carolina

REPORTED BY:      MARY ANN RIDENOUR, RPR, CLR
                  Registered Professional Reporter, 
                  Certified LiveNote Reporter
                  and Notary Public
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1               A P P E A R A N C E S

2  
REPRESENTING THE PLAINTIFF:

3
    MATTHEW E. TILLMAN, ESQUIRE

4     Womble Bond Dickinson
    5 Exchange Street                

5     Charleston, South Carolina 29401
    matthew.tillman@wbd-us.com     

6

7

8 REPRESENTING THE DEFENDANT:

9      F. TRUETT NETTLES, II, ESQUIRE    
     Finkel Law Firm           

10      4000 Faber Place Drive, Suite 450    
     North Charleston, South Carolina 29405

11      tnettles@finkellaw.com     

12

13 ALSO PRESENT:

14      PATRICIA B. HOLLIDAY

15

16

17

18

19           

20           

21           

22           

23           

24           

25           
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1                     I N D E X 

2
Testimony of Ross S. Holliday

3
    Direct Examination by Mr. Tillman.................4

4

5 CERTIFICATE..........................................80  

6

7
              INDEX OF EXHIBITS

8
Plaintiff's Exhibit No. 1 - Promissory Note..........14

9 Plaintiff's Exhibit No. 2 - NBSC Loan Agreement......23
Plaintiff's Exhibit No. 3 - 7/12/17 Letter to Ross

10                             Holliday from Matt
                            Tillman..................39
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1           (The deposition commenced at 9:55 a.m.)

2 ROSS HOLLIDAY, SWORN.

3 DIRECT EXAMINATION BY MR. TILLMAN:

4      Q.   Mr. Holliday, I'm Matt Tillman.  I represent 

5 your mother in this lawsuit involving the 2004 note.   

6           Have you ever had your deposition taken 

7 before?  

8      A.   I have.  

9      Q.   In South Carolina?  

10      A.   I have.  

11      Q.   Okay.  Well, I'll go over the rules.  This 

12 may be repetitive for you, but let me go over the rules 

13 for you so that you -- in case you've forgotten them.  

14           Don't answer any question that you don't 

15 understand.  If you don't understand my question, 

16 please ask me to rephrase it for you.  Do you 

17 understand that?  

18      A.   Uh-huh.  Yep.  

19      Q.   Okay.  Unless your attorney instructs you not 

20 to answer, you do need to answer the question.  The 

21 rules require the witness to answer the question unless 

22 instructed otherwise; is that fair?  

23      A.   That's fair.  

24      Q.   Okay.  If you need to take a break at any 

25 time, I'm happy to do it.  Just tell me you need to 
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1 take a break and we'll do that, okay?  

2      A.   Okay.  

3      Q.   All right.  And also, one last instruction 

4 is, don't look to anybody else for explanations of 

5 questions and so forth.  You can only ask me to 

6 rephrase my question.  So if you don't understand the 

7 question, just ask me to rephrase it; is that fair?  

8      A.   Maybe.  

9      Q.   Well, it's the rule.  

10      A.   I have the right to ask counsel, I assume.  I 

11 can't, or no?  

12           MR. NETTLES:  I can't coach you during the 

13 deposition.  We can go out and confer, if there's 

14 something that comes that up we were not aware of.  But 

15 this is wide open, so we're ready to go.  

16           THE WITNESS:  All right.  

17 BY MR. TILLMAN:

18      Q.   Also, just for the court reporter's help, 

19 don't talk over me and I won't talk over you.  In other 

20 words, let me finish my question and -- 

21      A.   Sure.  

22      Q.   -- I'll let you finish your answer; is that 

23 fair?  

24      A.   Okay.  

25      Q.   Okay.  Tell me about the depositions that 

Record on Appeal - 642



b7696b4c-a576-4614-b159-291f179ce34dElectronically signed by Mary Ann  Ridenour (201-173-461-0613)

Ross Holliday - 9/19/2018

www.MagnoliaReporting.com
MAGNOLIA REPORTING, LLC  (843) 303-9141

Page 6

1 you've given in the past.  What did the cases 

2 involve?  

3      A.   A case regarding our property management 

4 activities on a property.  

5      Q.   Was that in South Carolina?  

6      A.   That was in South Carolina, yeah.  

7      Q.   And who -- were you the property manager? 

8      A.   I was.  

9      Q.   And was it you individually or an entity?  

10      A.   I individually was, obviously, in the 

11 deposition.  But it was the entity; it was not me, 

12 specifically.  It was the entity that was involved in 

13 the lawsuit.  

14      Q.   Okay.  And what company was that?  

15      A.   Zeezrom Properties.  And specifically, I 

16 think it was 2233 Highway 17 North, LLC, which is one 

17 of the properties and companies that is managed by 

18 Zeezrom.  

19      Q.   So 2233 was the plaintiff in that case?  

20      A.   No.  

21      Q.   Who was the plaintiff?  

22      A.   We were the defendant.  

23      Q.   Right.  Who was the plaintiff?  

24      A.   I don't remember the plaintiff's name.  

25      Q.   What year was it, roughly?  
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1      A.   Probably five years ago, but I can't tell you 

2 exactly when.  

3      Q.   Right.  And was it in Charleston County?  

4      A.   Yes.  

5      Q.   Okay.  Have you ever, you or your companies, 

6 ever been involved in any other lawsuits?  

7      A.   I, myself, I have.  Companies -- the ones 

8 that I manage or my own companies?  

9      Q.   Either one.  

10      A.   Yes.  

11      Q.   Okay.  First, let's talk about the lawsuits 

12 against you, individually.  And I know about the 

13 litigation going on right now with Mr. Nettles as your 

14 attorney.  You don't have to go over that.

15      A.   Okay.  

16      Q.   Are there any other lawsuits you've been 

17 involved in, individually?  

18      A.   Over the years, yes.  

19      Q.   Okay.  What's the first one that comes to 

20 your mind?  

21      A.   I mean, ten, 12 years ago, we had a lawsuit 

22 in a dispute over buying a piece of property.  

23      Q.   Was that in South Carolina?  

24      A.   No.  

25      Q.   Was it in Utah?  
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1      A.   It was.  

2      Q.   Okay.  What county was that lawsuit in?  

3      A.   Most likely, Salt Lake County, maybe Utah 

4 County.  But I believe it's Salt Lake County.  

5      Q.   All right.  Who was the dispute with?  

6      A.   A land developer selling us land.  

7      Q.   Okay.  And what was the nature of the 

8 dispute?  

9      A.   They broke the contract because the value of 

10 the land had substantially increased and they did not 

11 want to sell it to us at the lower contracted amount.  

12      Q.   Okay.  What other lawsuits have you been 

13 involved in, individually?  

14      A.   As an individual, that -- let me -- let me 

15 back up to the other one for a second.  That was 

16 actually our real estate company suing that land 

17 developer, so that was not me as an individual suing.  

18      Q.   I understand.  

19      A.   As an individual, I don't believe I've been 

20 involved in one, other than the current litigation here 

21 in Charleston County, at this time.  

22      Q.   What was the name of the company that was 

23 involved in the litigation in Utah?  

24      A.   Holmes Homes.  

25      Q.   H-o-l-m-e-s, Homes?  
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1      A.   Yes.  And whether it was them or one of the 

2 subsidiary companies, I can't say for sure.  It was a 

3 long time ago.  

4      Q.   Have any of the companies that you manage or 

5 own in South Carolina been involved in any litigation?  

6      A.   Zeezrom Properties has been, yeah.  

7      Q.   Okay.  And what were those?  Let's start with 

8 the first one that comes to your mind.  

9      A.   Richard's Bar and Grill.  There was an event 

10 there, and there was an effort, a misguided effort, to 

11 try to include us as the property owner and place 

12 liability upon us, even though we were not directly 

13 involved and had no operational control on their 

14 business.  We weren't involved in their business.  It 

15 was a reaching effort to try to include us in a lawsuit 

16 over a fight that occurred in the bar.  

17      Q.   Okay.  And that was in Charleston County?  

18      A.   That was in Charleston County.  

19      Q.   Any others that you can think of involving 

20 Zeezrom?  

21      A.   I think there was one additional case around 

22 Richard's Bar, but I'm not really clear about all the 

23 details on that.  

24      Q.   Okay.  And was that in Charleston County?  

25      A.   It was in Charleston County.  
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1      Q.   Can you just -- any other lawsuits involving 

2 Zeezrom?  

3      A.   Not during the time I was managing it.  

4      Q.   Okay.  How about any companies that you own 

5 in South Carolina, have they been involved in any 

6 lawsuits?  

7      A.   No.  

8      Q.   Okay.  Explain to me what Zeezrom does.  What 

9 is its business?  

10      A.   Zeezrom is a company that holds individual 

11 properties.  It's kind of a real estate holding 

12 company.  And its main assets are a number of LLC's 

13 that individually own properties.  And it oversees the 

14 management, rent collection, just the real -- general 

15 real estate activities of those properties.  

16      Q.   Okay.  

17      A.   So leasing activities, just everything needed 

18 to, you know, run a small kind of boutique real estate, 

19 you know, leasing company.  

20      Q.   And who are the owners or the members of 

21 Zeezrom, LLC?  

22      A.   It was Warren Holliday.  

23      Q.   Your father, Warren Holliday?  

24      A.   My father, Warren Phillip Holliday, yeah.  

25 And, now, I am the owner, and my brother, Lea Holliday, 
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1 Warren Lea Holliday, Lea, L-e-a, Holliday, are the 

2 owners of Zeezrom Properties.  

3      Q.   When did you and your brother become owners 

4 of Zeezrom?  

5      A.   It was after my father passed, through his 

6 estate.  

7      Q.   Okay.  And so Zeezrom fulfills the property 

8 management duties for its various LLC's under it; is 

9 that fair?  

10      A.   Correct.  

11      Q.   And prior to your father's passing, was he 

12 the sole owner of Zeezrom, LLC?  Excuse me, sole member 

13 of Zeezrom, LLC?  

14      A.   Yes.  

15      Q.   Okay.  Let's talk about just a few background 

16 questions.  Did you go to college?  

17      A.   Yes.  

18      Q.   Where did you go?  

19      A.   I went to Brigham Young University.  I later 

20 went and got an MBA at Thunderbird, which is an 

21 international business school in Glendale, Arizona.  

22      Q.   Okay.  Have you had any other post high 

23 school education?  

24      A.   No.  

25      Q.   And did you go to high school here in 
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1 Charleston?  

2      A.   I did.  

3      Q.   Where did you graduate?  

4      A.   I went to Wando High School, in Mount 

5 Pleasant.  

6      Q.   Okay.  What year did you graduate?  

7      A.   1992.  

8      Q.   And today you live in Salt Lake City; is that 

9 right?  

10      A.   I live in a suburb of Salt Lake City.  

11      Q.   And are you married?  

12      A.   I am married.  

13      Q.   What's your wife's name?  

14      A.   Her name is Kelly.  

15      Q.   Do you have any children?  

16      A.   I do have four children.  

17      Q.   All right.  Are you involved in any social 

18 clubs or churches?  

19      A.   I am a member of a church, the Church of 

20 Jesus Christ of Latter Day Saints.  I'm a member -- by 

21 social clubs, like professional organizations or -- 

22      Q.   Professional organizations, social clubs, 

23 like the Elks Lodge, those type things?  

24      A.   Oh, yeah, not necessarily social clubs, but 

25 professional clubs in the home building industry.  And 
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1 I'm a member and involved in the leadership of those 

2 organizations.  

3      Q.   Okay.  Can you list those organizations for 

4 me, as best you can recall?  

5      A.   So I'm a national director for the National 

6 Association of Homebuilders.  

7      Q.   Okay.  

8      A.   I am the president-elect of the Salt Lake 

9 Home Building Association.  

10      Q.   Okay.  

11      A.   Previously, I've been on the board of the 

12 State of Utah's Home Building Association.  

13      Q.   Okay.  

14      A.   I'm appointed by the governor of the State of 

15 Utah as a construction commissioner.  And I am the vice 

16 chairman of the Construction Commission for the State 

17 of Utah.  

18      Q.   Okay.  Any others?  

19      A.   None others that come to mind, no, sir.

20      Q.   All right.  So I take it that you are a 

21 homebuilder in Utah?  

22      A.   Yes.  

23      Q.   And do you have a general contractor's 

24 license there?  

25      A.   I do.  
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1      Q.   And what is the name of the company that 

2 you -- do you own the company?  

3      A.   I own a number of construction companies.  

4      Q.   And they're all in Utah?  

5      A.   Yes.  

6      Q.   Do you do any construction work here in South 

7 Carolina?  

8      A.   Yes, for Zeezrom Properties.  We remodel the 

9 properties.  I don't do the construction, but I 

10 organize it.  We typically would hire a local 

11 contractor who carries out the work here.  

12      Q.   Okay.  So none of your Utah companies do the 

13 work here in South Carolina?  

14      A.   No.  

15      Q.   All right.  I'm going to hand you what we're 

16 going to mark as Exhibit No. 1.  

17           (Plaintiff's Exhibit No. 1 marked for 

18 identification.)

19 BY MR. TILLMAN:

20      Q.   Just ask, can you identify Exhibit 1 for me?  

21      A.   This is an estate planning document that my 

22 father and I put together.  

23      Q.   Okay.  What's it titled?  

24      A.   It is titled, Promissory Note.  

25      Q.   Okay.  Is that your signature on the 
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1 document?  

2      A.   It appears to be.  

3      Q.   Do you remember signing this document?  

4      A.   Well, not this exact document.  But a 

5 document like this, yes.  

6      Q.   Okay.  Does this document -- well, do you 

7 remember signing a promissory note dated June 18, 2004, 

8 with a $2 million principle amount?  

9      A.   We drafted an estate document together, to 

10 memorialize an agreement that he and I had, yes.  

11      Q.   Okay.  And do you remember signing that 

12 document?  

13      A.   Yes.  

14      Q.   Okay.  Does this appear to be an accurate 

15 copy of that document?  

16      A.   Could be.  I can't say for sure, because I 

17 don't -- I don't know the source of it.  I don't 

18 know -- I don't know -- I don't know much about it.  

19      Q.   Well, if you want to take a minute and read 

20 it, and let me know if there are any terms in this 

21 document that you think are -- that are inaccurate or 

22 changed from when you signed it?  

23      A.   There was a document like this, but it was 

24 marked "paid in full."  

25      Q.   I understand that.  But I'm talking about at 
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1 the time -- 

2      A.   But it was changed.  And it said, "paid in 

3 full."  

4      Q.   I understand.  At the time you signed this 

5 document, is this what it looked like?  

6      A.   Yes.  

7      Q.   Okay.  Does this document reflect a $2 

8 million loan that was made to you?  

9      A.   Not just a loan, but more of an equity 

10 agreement that was had by my father and myself.  

11      Q.   Okay.  Did you receive $2 million from your 

12 father?  

13      A.   Yes.  

14      Q.   All right.  As a result of receiving that $2 

15 million, did you sign this document?  

16      A.   Yes.  

17      Q.   Okay.  I'm going to call this -- I understand 

18 you're calling it an estate document.  I'm just going 

19 to call it "the note"; is that fair?  

20      A.   If that's simpler for you, that's fine.  

21      Q.   Okay.  So when I talk about "the note," I'm 

22 talking about this document.  

23      A.   Okay.  

24      Q.   Who negotiated the terms of the note?  

25      A.   My father and I did.  
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1      Q.   And that would be Warren Phillip Holliday?  

2      A.   Warren Phillip Holliday.  

3      Q.   And, generally, what was the purpose of this 

4 note and the loan?  

5      A.   To buy a construction company in Salt Lake 

6 City.  That was the purpose of the funds.  

7      Q.   And who was making the purchase of the 

8 construction company?  

9      A.   Initially, Warren Holliday was.  And it 

10 became clear that he would have to sign on the personal 

11 guarantees of the business, which would have been 

12 construction loans in excess of $40 million.  And he 

13 was not, at that time, willing to do that.  

14      Q.   So is it fair to say that you're the one that 

15 bought into the business?  

16      A.   Yeah.  At his recommendation, I bought into 

17 the business, would work there and manage it.  

18      Q.   And did Warren Phillip Holliday ever have an 

19 ownership interest in that business?  

20      A.   Not a -- not a formal one.  I was the one 

21 that was, you know, listed on the -- in the business, 

22 so to speak.  But he and I had agreed that if it went 

23 well that we would -- there would be a sharing of 

24 profits with him after some period of time.  

25      Q.   And was that agreement regarding sharing 
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1 profits put in writing anywhere?  

2      A.   No.  This was just a private, you know, 

3 agreement between he and I.  

4      Q.   Did you actually receive the $2 million?  

5      A.   Yes.  

6      Q.   And how did you receive it?  

7      A.   I would assume it was a wire.  I'm not sure 

8 if the funds were wired or cashier's check.  But it 

9 would have been in 2004.  

10      Q.   Okay.  And regardless of how you received the 

11 funds, who provided the funds to you?  

12      A.   Warren Holliday, exclusively.

13      Q.   And did he do that from his own bank account 

14 or do you recall?  

15      A.   No, he did not.  He borrowed the money 

16 against his business.  

17      Q.   Okay.  And who did he borrow the money 

18 from?  

19      A.   NBSC, the National Bank of South Carolina.  

20      Q.   So did the money come directly to you from 

21 NBSC or did it go to Warren first and then NBSC or -- I 

22 mean, I'm sorry, and then to you?  

23      A.   I don't recall.  

24      Q.   Okay.  Did you -- 

25      A.   I think -- let me think about that for a 
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1 minute.  I believe the money would have been sent 

2 directly from NBSC, on his behalf.  

3      Q.   Okay.  Do you have any of the documents that 

4 show that?  

5      A.   No, not from 2004.  

6      Q.   Okay.  Did you take the money and invest it 

7 in the construction company?  

8      A.   Yes.  

9      Q.   And what was the name of the construction 

10 company?  

11      A.   It was Holmes Homes.  

12      Q.   And are you still an owner of that company?  

13      A.   I am not.  

14      Q.   And who were -- okay.  First of all, is it 

15 fair to say you were an owner of that company?  

16      A.   Yes.  

17      Q.   And what percentage interest did the two 

18 million buy?  

19      A.   A third of the business.  

20      Q.   And did you invest in the business in 2004?  

21      A.   Yes.  

22      Q.   Okay.  What happened to that investment, just 

23 generally, in your words?  

24      A.   Things went well.  And, you know, it was 

25 profitable, made good money, all the way up until the 
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1 end of 2007, which was the start of the real estate 

2 crisis.  2008 through 9, it became worse and worse.  

3 And, at that time, you know, the business was extremely 

4 distressed, as has been well documented as to what 

5 happened during that time period, across -- just kind 

6 of across the country.  But we were no different.  

7      Q.   Did the business go under?  

8      A.   No.  It teetered.  It teetered.  It went 

9 right to the edge.  But it also ultimately ended up 

10 surviving.  

11      Q.   Is it still a going concern?  

12      A.   It is a going concern.  

13      Q.   But you are no longer an owner?  

14      A.   I am no longer an owner.  

15      Q.   Were you bought out of your ownership 

16 interest?  

17      A.   I don't know if I'd call it "bought out."  

18      Q.   Let me change the way I ask that.  

19      A.   Yeah.  

20      Q.   How did you go about getting rid of your 

21 ownership interest?  

22      A.   I exited the business.  

23      Q.   Okay.  

24      A.   I exited the business in exchange for a 

25 release of debt obligations of the business and removal 

Record on Appeal - 657



b7696b4c-a576-4614-b159-291f179ce34dElectronically signed by Mary Ann  Ridenour (201-173-461-0613)

Ross Holliday - 9/19/2018

www.MagnoliaReporting.com
MAGNOLIA REPORTING, LLC  (843) 303-9141

Page 21

1 of personal guarantees.  

2      Q.   Okay.  Did you receive any funds upon your 

3 exit?  

4      A.   Nominal.  Very, very small.  

5      Q.   How much?  

6      A.   I think probably less than $100,000.  

7      Q.   When did that occur?  

8      A.   Primarily -- we memorialized the agreement, I 

9 want to say 2010.  

10      Q.   Okay.  And is Holmes Homes a Utah entity?  

11      A.   They are.  

12      Q.   Do they do any work in South Carolina, as far 

13 as you know?  

14      A.   No.  

15      Q.   I'm going to hand you what is going to be 

16 marked as Exhibit 2.  Well, hold on.  Let's stick with 

17 Exhibit 1 for a minute.  

18           Are the terms set forth on Exhibit 1 an 

19 accurate depiction of the repayment terms that you 

20 agreed upon with your father?  

21      A.   There were other implied items that were not 

22 included herein.  

23      Q.   Okay.  What are the -- well, first of all, 

24 did you agree to the terms that are in this document?  

25      A.   Generally, yes.  
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1      Q.   Okay.  And so what were the other implied 

2 terms to which you just referred?  

3      A.   Probably the biggest one was that, you know, 

4 I was running this business and, you know, the 

5 expectation was that it would -- you know, both his and 

6 mine, that it would be highly profitable, and that 

7 should it -- you know, should -- should it make a lot 

8 of money, that I would share in that, that equity, with 

9 my father.  

10      Q.   And when you say "this business," you're 

11 referring to Holmes Homes?  

12      A.   Holmes Homes, yeah.  

13      Q.   And were -- did you ever receive profit 

14 distributions from Holmes Homes, when times were 

15 good?  

16      A.   Yes.  And those were used to -- those were 

17 used to pay back the loan.  

18      Q.   Okay.  When did you receive those profit 

19 distributions?  

20      A.   2005 through 2007.  

21      Q.   Okay.  And roughly how much did you receive 

22 from Holmes Homes as profit distributions?  

23      A.   I don't know -- I don't know the exact 

24 amount, but I just know the amount that was used to pay 

25 the note back.  
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1      Q.   Okay.  What was the amount used to pay the 

2 note back?  

3      A.   Paid in excess of $800,000 back to Warren 

4 Holliday.  

5      Q.   And was that from 2005 to 2007?  

6      A.   Yes.  

7      Q.   And that money came from profit distributions 

8 from Holmes Homes?  

9      A.   Yeah, went to me.  And I paid it to Warren 

10 Holliday directly.  

11      Q.   Did you pay all of the profit distributions 

12 from Holmes Homes back to Warren Holliday or did you 

13 retain some?  

14      A.   I retained a small amount.  

15      Q.   And all of those payments were made to Warren 

16 Holliday between 2005 and 2007?  

17      A.   Yes.  

18      Q.   Is that fair?  

19      A.   Yep.  

20      Q.   Do you have any record of those payments?  

21      A.   No.  Unfortunately, the bank is not able to 

22 retrieve statements after seven years.  

23      Q.   Okay.  Now let's go to Exhibit 2.  

24           (Plaintiff's Exhibit No. 2 marked for 

25 identification.)
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1 BY MR. TILLMAN:

2      Q.   And this, Mr. Holliday, is a set of documents 

3 that you all produced in discovery.  And just ask for 

4 you to review it and let me know what Exhibit 2 is.  

5      A.   Appears to be a loan agreement between Warren 

6 Holliday and National Bank of South Carolina.  

7      Q.   Okay.  I'm sorry to keep doing this.  Let me 

8 jump back to Exhibit 1 for just a minute.  I missed one 

9 question on that.  

10           Did you understand, at the time that you 

11 signed this document entitled Promissory Note, that 

12 Patricia Holliday was a payee on the note?  

13      A.   No, I -- my recollection was that this was an 

14 agreement between my father and I.  But for estate 

15 planning purposes, in the event that he passed away 

16 suddenly or unexpectedly, there would be something at, 

17 you know, at that time or shortly thereafter, that 

18 would indicate a need to figure out how to -- how to 

19 return some funds.  

20      Q.   Okay.  But did you understand that regardless 

21 of the background, that she was a payee on the actual 

22 note?  

23      A.   No.  

24      Q.   Okay.  So it comes to you as a surprise that 

25 the note had her as a payee?  
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1      A.   Yes.  

2      Q.   Did you read the note when you signed it?  

3      A.   Yes.  But it was, what, 14 years ago?  

4      Q.   Okay.  

5      A.   So...

6      Q.   But you're not contesting that this Exhibit 

7 1 -- 

8      A.   It has her name on it, yeah.  

9      Q.   You're not contesting that it's been altered 

10 in any way, is that correct, from the time you signed 

11 it?  

12      A.   I'm not saying it's been altered.  But I'm 

13 not saying it's a genuine copy.  That I don't know.  

14      Q.   Okay.  Do you have a copy of this note that 

15 doesn't look like this?  

16      A.   That doesn't look like that?  I don't believe 

17 so, no.  

18      Q.   Okay.  Back to Exhibit 2.  These are the NBSC 

19 loan documents; is that correct?  

20      A.   Correct.  

21      Q.   And is this the loan by which the $2 million 

22 was borrowed to fund the loan to you?  

23      A.   Correct.  Yes.  

24      Q.   And is it fair to say that 2233 Highway 17 

25 North, Mount Pleasant was put up as collateral for this 
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1 loan?  

2      A.   I'd have to look through the loan documents.  

3 At some point with NBSC, it was.  And -- but that was 

4 my understanding.  

5      Q.   Okay.  Do you know who owned 2233 Highway 17 

6 North, Mount Pleasant at the time?  

7      A.   My father did.  

8      Q.   And do you know who owns that property now?  

9      A.   I do.  

10      Q.   You own it personally or through a company?  

11      A.   We own it through Zeezrom Properties.  

12 Zeezrom Properties owns the LLC that holds title to 

13 that property.  

14      Q.   Okay.  And are you aware that your father -- 

15 well, let's just look at the document.  If you'd flip 

16 over to the portion of this exhibit that is entitled, 

17 Guaranteed By Corporation.  

18      A.   Yes.  

19      Q.   Okay.  Do you see that?  

20      A.   Yep.  

21      Q.   Okay.  What corporation guaranteed this 

22 loan?  

23      A.   It says, Holliday Amusement Company.  

24      Q.   And it's signed by your father as president; 

25 is that fair?  
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1      A.   That is fair.  

2      Q.   And do you know who owned Holliday Amusement 

3 Company, Inc. at the time?  

4      A.   Yeah, my father, Warren Holliday, 

5 exclusively.  

6      Q.   All right.  Did you have to provide any 

7 information or documents as part of the loan 

8 application process for this loan?  

9      A.   Not -- not specifically, as forward it to the 

10 bank.  But they wanted to understand the intent of the 

11 source of funds, where they're going to be used for, as 

12 you can imagine.  So there was discussion regarding 

13 where the funds would be utilized.  

14      Q.   Okay.  Did you have direct conversations with 

15 NBSC?  

16      A.   Not -- not early in 2004, no.  

17      Q.   Did you -- 

18      A.   Later, I did.  

19      Q.   Okay.  When you say "later," when?  

20      A.   I met with my father.  And it was Eddie 

21 Tuttle, who was a branch manager in charge of preparing 

22 the loan packages.  We met a number of times.  

23      Q.   And was that before the money was loaned or 

24 after?  

25      A.   It was probably -- yeah, it was after.  
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1      Q.   And what was the purpose of the meeting?  

2      A.   Just generally, how are things going?  You 

3 know, wanted an update.  

4      Q.   Did the bank ever attempt to call that loan?  

5 When I say "that loan," I mean the NBSC loan.  

6      A.   No.  There was never -- they never made a 

7 demand for payment or to terminate the loan.  It would 

8 roll over every year or two.  It was kind of more like 

9 a line of credit loan.  So you'd have to, in essence, 

10 kind of reapply.  And -- but, no, they never -- they 

11 never said they didn't want to make the loan.  They, 

12 you know, they made a continuous loan from 2004, for 

13 quite some time.  

14      Q.   And how many times did you meet with Eddie 

15 Tuttle?  

16      A.   I don't recall an exact number, but probably 

17 less than ten.  

18      Q.   Okay.  And when did those meetings occur, 

19 roughly?  You can just give me years.  

20      A.   Yeah, in that -- you know, during the 2000s, 

21 leading up to -- I don't know when he -- he exited the 

22 bank, kind of retired, in essence.  So I don't know.  

23 Kind of through the 2000s.  

24      Q.   And the 800,000, roughly 800,000 that you say 

25 you paid to Warren Holliday between 2005 and 2007, was 
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1 that paid directly to him or was it paid to NBSC?  

2      A.   It was paid to Warren Holliday.  

3      Q.   Okay.  Do you know if that money was then 

4 paid to NBSC?  

5      A.   I believe it was.  

6      Q.   Do you have any documentation showing that, 

7 one way or another?  

8      A.   No.  

9      Q.   Did you have any discussions with NBSC after 

10 you exited Holmes Homes?  

11      A.   Not immediately thereafter.  But we had a 

12 reapplication of the loan where we had to reapply for 

13 the loan.  Like I said, it was like a line of credit.  

14 So, yeah, met with them.  

15      Q.   Did you ever have to disclose to NBSC that 

16 you had exited Holmes Homes?  

17      A.   No.  It was never -- never a concern for 

18 them.  

19      Q.   Okay.  And I'm trying to understand that.  I 

20 think your testimony was that you were meeting with 

21 NBSC because they were wanting to understand what was 

22 going on with the loan funds, or did I mishear that?  

23      A.   Not -- not with the loan funds.  I mean, they 

24 wanted to know the nature of where the funds were 

25 going.  But they were well collateralized.  And so, no, 
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1 their -- you know, they would just meet, you know, see 

2 if we had other needs, did we have other lending needs?  

3 We would meet with them, like I said, when it was time 

4 to reup the loan.  So we would just have kind of normal 

5 meetings with them.  They'd ask us to, you know, send 

6 them stuff.  Hey, send us a tax return.  We've got to 

7 reup the loan.  And, you know, there were -- at times, 

8 they required an application to be made.  

9      Q.   And did you handle filling out the 

10 application or did your father?  

11      A.   Starting around 2010, I managed all of that 

12 exclusively, as my father became very ill.  

13      Q.   Do you have any of those documents?  

14      A.   The only documents we have are the ones that 

15 have been provided so far.  

16      Q.   Do you know how much was still owed on the 

17 NBSC loan when you started managing it?  

18      A.   I don't know the exact amount.  

19      Q.   Do you have a ballpark figure?  

20      A.   I -- a million two, a million three.  But 

21 I -- like I said, I don't recall exactly.  It would 

22 depend exactly when you would consider that I took 

23 over.  You know, like I said, my father was sick in 

24 2010.  That's where I became involved, towards the end 

25 of 2010, in really running his business affairs.  
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1      Q.   Okay.  So let's be more precise, then.  

2 Starting in -- beginning in 2011, you were now running 

3 your father's affairs; is that fair?  

4      A.   Yes.  Yeah.  

5      Q.   At that time, how much was still owed on the 

6 NBSC loan?  

7      A.   I don't know exactly, at that point of time.  

8 I don't know.  

9      Q.   Okay.  And you gave me a 1.2 to $1.3 million 

10 figure.  Was that when you first started running your 

11 father's affairs or was it later on, or do you 

12 remember?  

13      A.   I don't.  I'd have to try to go look that up 

14 or find a way to get back -- or, you know, back to that 

15 point in time.  But I don't know that exactly, at that 

16 time.  

17      Q.   Okay.  On Exhibit 1, the Promissory Note, did 

18 you and your father ever alter this note in writing, in 

19 any way?  

20      A.   He had provided, at a later date, that it was 

21 paid in full.  

22      Q.   Is that the only alteration to the note that 

23 you can recall?  

24      A.   That is my understanding.  

25      Q.   All right.  And when you say he provided that 
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1 it was paid in full, what does that mean to you?  

2      A.   That I had no obligation to him for this 

3 amount of money.  

4      Q.   Did he actually write "paid in full" on the 

5 note or did he give you a separate satisfaction?  

6      A.   I believe -- I don't recall exactly.  But 

7 there was a moment in time when the -- when the NBSC 

8 loan was paid off, where, you know, I had gone above 

9 and beyond in resolving this.  

10      Q.   Did your father give you anything in writing 

11 that denoted that this note was paid in full?  

12      A.   There was a copy of the note that said "paid 

13 in full."  

14      Q.   And is it fair to say that you don't have 

15 that copy in your possession?  

16      A.   I don't have it in my possession, no.  

17      Q.   Did he give it to you?  

18      A.   Yes.  

19      Q.   What happened to it?  

20      A.   We don't know.  We're trying to find it.  

21      Q.   Do you -- well, what did you do with it 

22 immediately after you got it?  

23      A.   He -- he had actually retained it.  

24      Q.   So -- okay.  Was it or was it not ever given 

25 to you?  
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1      A.   It was.  

2      Q.   It was physically given to you?  

3      A.   Yeah.  

4      Q.   Okay.  After it was physically given to you, 

5 what did you do with it?  

6      A.   I believe it was placed in a file in our 

7 office.  

8      Q.   When you say "our office," where is that?  

9      A.   The office where we manage Zeezrom Properties 

10 and Holliday Amusements, our Charleston office. 

11      Q.   What's the address of that office?  

12      A.   At the time, it was 1808 Meeting Street.  

13      Q.   And fair to say you don't know what happened 

14 to it after that?  

15      A.   No.  We moved.  

16      Q.   Okay.  

17      A.   We moved.  A lot of things were cleaned out, 

18 as we moved.  

19      Q.   And did your mother ever mark the note paid 

20 in full or give you a satisfaction of the note?  

21      A.   No, because she wasn't involved in it.  

22      Q.   Did your mother ever verbally agree to 

23 satisfy the note?  

24      A.   She had told me, at the time that my father 

25 was very sick, that her and my father felt that there 
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1 was no further obligations required.  

2      Q.   Okay.  And when was that?  

3      A.   2010.  

4      Q.   Is 2010 roughly the time frame when your 

5 father agreed to satisfy the note?  

6      A.   Yes.  

7      Q.   Is that roughly the time frame where you 

8 received the written satisfaction of the note?  

9      A.   No, written satisfaction was later.  

10      Q.   Okay.  Was it just prior to your father's 

11 passing?  

12      A.   No, it -- well, it was substantially before 

13 that.  It was -- it was given at the time that NBSC was 

14 paid off.  

15      Q.   Okay.  Well, that helps.  

16      A.   Yeah.  

17      Q.   All right.  

18      A.   And it -- it was done because, like I said, 

19 just to clear up estate items, those kinds of -- those 

20 kinds of things.  

21      Q.   Your -- this -- did you have one conversation 

22 with your mother where she agreed to satisfy the note 

23 or forgive the loan?  

24      A.   No, there were multiple.  

25      Q.   And those occurred in 2010?  
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1      A.   Yes.  Well, 2010, 2011.  

2      Q.   Where did those conversations occur?  

3      A.   In 2010, my father was hospitalized here or, 

4 sorry, in Salt Lake City.  My mother was with him.  She 

5 stayed there for a number of months.  We had numerous 

6 conversations.  

7           I began -- I was asked by my mother and 

8 father, at that point, to go check in on their business 

9 affairs, as he was gravely ill.  And so I began to fly 

10 back here to Charleston and to manage the businesses, 

11 to try to get a pulse as to what was going on.  At that 

12 time, obviously, you know the businesses weren't being 

13 managed well because, you know, my father was absentee, 

14 being ill.  

15           And it became clear they owed a large amount 

16 of money to the IRS through just payments that have not 

17 occurred.  I'm running the business.  They were 

18 extremely concerned they were going to lose properties.  

19 There were imminent tax liens to be placed on 

20 properties and individual income taxes that had not 

21 been paid.  

22           I mean, my father was extremely ill before 

23 2010.  So he had kidney failure, was on home dialysis, 

24 got a transplant in the spring of 2010.  Less than six 

25 months later, the kidney failed.  So there had been a 
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1 substantial amount of time where the businesses were 

2 not being managed and run by either of them, right?  My 

3 mother didn't step in, when he was sick, to run them, 

4 right?  I mean, they just kind of floundered.  

5           So they were eminently looking at tax liens, 

6 losses of property.  They were in an emergency 

7 situation, asked me to come in and be involved, and try 

8 to help.  

9           During 2011, I spent almost 32 weeks in 

10 Charleston, trying to turn around and keep a ship from 

11 sinking, at which time there was, as you would imagine, 

12 tremendous gratitude and thanks for keeping them from, 

13 you know, really what was a very dire situation.  

14 Multiple times staying in her own home, having these 

15 conversations with her, that, you know, I had more than 

16 met the obligation and satisfied that.  And both of 

17 them had, obviously, verbally acknowledged that.  

18      Q.   And these conversations occurred in your 

19 parents' home?  

20      A.   Parents' home, yeah.  

21      Q.   Roughly, how many conversations did you have 

22 in which your mother agreed to forgive the loan?  

23      A.   More than I could count.  

24      Q.   And these all occurred in 2010 and 2011?  

25      A.   That is correct.  
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1      Q.   And you did not receive anything in writing 

2 from either of them at that time; is that correct?  

3      A.   No.  The note -- my father demanded payment, 

4 put a demand for payment, in 2005.  

5           That was -- you know, my agreement with him 

6 was, we'd get in, I'd get into this business for a 

7 year, 2004, and that, you know, as soon as there were 

8 profits -- he made a demand in 2004, at the end of 

9 2004, 2005, and just early 2005, and said, you know, I 

10 need to pay it back.  And I began making payments.  

11      Q.   And that demand, was that in writing?  

12      A.   No.  It was my father.  I mean, he called me 

13 and said, I need you to pay the loan.  

14      Q.   And then you paid roughly 800,000; is that 

15 correct?  

16      A.   Yeah, in a series of payments between, you 

17 know, '05, '06 and '07.  

18      Q.   And did he make any further demands on the 

19 note after that?  

20      A.   No.  He was very aware what was going on in 

21 the real estate market, being that he owned real estate 

22 himself.  And he understood that I was not, at that 

23 time, going to be able to make additional payments 

24 after 2007.  So...

25      Q.   Okay.  And is it fair to say that he didn't 
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1 agree to satisfy -- to forgive or acknowledge that the 

2 loan was satisfied immediately after that $800,000 

3 payment?  

4      A.   No.  It was shortly thereafter, in 2010 and 

5 '11, when he was in dire need of help and he asked me 

6 to run his affairs.  And, you know, his biggest concern 

7 was paying off NBSC.  And so I went to work 

8 relentlessly trying to pay off NBSC.  

9           So, at that time, he said, Listen, we're 

10 square.  You don't owe us any more money.  I 

11 appreciate that you're the only one in our family who 

12 can do this and are willing to do it.  

13           So I began to run those things, right?  And 

14 run all those business affairs.  And we did that.  And 

15 we were ultimately able to pay off the NBSC note in 

16 January 2016.  It was paid in full.  

17      Q.   It's after that, that you received this 

18 written satisfaction?  

19      A.   Yeah.  

20      Q.   And the written satisfaction of the note -- 

21 and I apologize if this is a repeat.  Was that a 

22 paid-in-full mark on the note itself or was it a 

23 separate document?  

24      A.   It was on a copy, because the original -- we 

25 did not have the original.  And it was on a copy.  And 
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1 it just said "paid in full."  

2      Q.   And was it signed by your father?  

3      A.   No.  It just said, "paid in full."  

4      Q.   I'm going to hand you what we're going to 

5 mark as Exhibit 3.  

6           (Plaintiff's Exhibit No. 3 marked for 

7 identification.)

8 BY MR. TILLMAN:

9      Q.   And ask if you recognize this document?  

10      A.   Yes.  

11      Q.   Okay.  What is Exhibit 3?  

12      A.   It's an erroneous demand being made to pay a 

13 loan to someone that was not owed the money.  

14      Q.   Okay.  Let me ask it this way:  Was it a 

15 demand from my office for payment on the loan from 

16 Patricia Holliday; is that fair?  

17      A.   It was an erroneous effort to demand payment.  

18      Q.   Upon receiving this document, Exhibit 3, did 

19 you make any payments to Patricia Holliday?  

20      A.   No, because she was not entitled to any 

21 payments.  

22      Q.   Did you receive this demand in July of 

23 2017?  

24      A.   Yes.  

25      Q.   Let's take a quick break.  
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1           (Discussion held off the record.)

2           (A brief recess was taken.)

3 BY MR. TILLMAN:

4      Q.   We're back on the record.  Is it your 

5 understanding that at the time Exhibit 1 was signed, 

6 and at the time you received the $2 million loan, that 

7 your father expected that that would be repaid?  

8      A.   Yes.  Yeah, he expected to be repaid.  

9      Q.   All right.  And I think it's your contention 

10 that you did make payments on that loan, correct?  

11      A.   Made payments and paid it in full.  

12      Q.   And we've already talked about one set of 

13 payments from 2005 to 2007 that amounted to around 

14 800,000; is that correct?  

15      A.   Correct.  

16      Q.   And do you remember the exact amount that was 

17 paid between 2005 and 2007?  

18      A.   It was just slightly more than $800,000.  

19      Q.   But you don't remember an exact number?  

20      A.   I remember $800,000, but I think it was not 

21 800,000 even; it was slightly more than $800,000.  

22      Q.   Okay.  I'm going to hand you what's going to 

23 be marked as Exhibit 4.  

24           (Plaintiff's Exhibit No. 4 marked for 

25 identification.)
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1 BY MR. TILLMAN:

2      Q.   This was a document that we received in your 

3 discovery responses.  Can you explain to me what this 

4 is?  

5      A.   I had made a request for bank statements 

6 and -- from Zions Bank, where I banked at the time, and 

7 I no longer bank there, asking them if they could go 

8 back and retrieve any old bank statements at that time.  

9 And they could not.  

10      Q.   And the payments to your father between 2005 

11 and 2007 were made out of a Zions Bank account? 

12      A.   Correct.  

13      Q.   This is the information you were trying to 

14 obtain from Zions; is that correct?  

15      A.   Yes.  

16      Q.   And is Zions Bank in Utah?  

17      A.   Yes.  

18      Q.   And they were unable to find the records; is 

19 that correct?  

20      A.   They just don't keep records that long.  

21      Q.   Were those payments to your father reflected 

22 in any of your personal tax returns or documents given 

23 to your tax accountant at the time?  

24      A.   No.  I think they were just payments back to 

25 my father.  
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1      Q.   So is it fair to say that those payments were 

2 not reflected in any of the materials that you 

3 submitted to the IRS in your personal tax returns?  

4      A.   Sure.  I earned the income from Holmes Homes, 

5 filed taxes based on that income, and then I took the 

6 money and I passed the cash on.  So, yes, it's 

7 reflected in the taxes.  Taxes were paid on all of 

8 those -- all of those monies.  

9      Q.   There were no deductions or those repayments 

10 weren't treated as some sort of expense; is that 

11 fair?  

12      A.   Right, no.  

13      Q.   And did you get paid on a K-1 from Holmes 

14 Homes or was it some other document or -- I'm sorry, 

15 were the payments from Holmes Homes reflected on a K-1 

16 or some other IRS document?  

17      A.   At the end of the year, we would file our 

18 corporate filings.  And, you know, we had an S corp.  

19 We had LLC's.  There were a number of entities where we 

20 were building and selling.  

21      Q.   And did those entities separately make 

22 distributions to you or was it from one entity?  

23      A.   Was primarily from one.  

24      Q.   And that is Holmes Homes?  

25      A.   Yes.  
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1      Q.   And is Holmes Homes an LLC?  

2      A.   It's an S corp.

3      Q.   Do you have any of the records reflecting 

4 those payments from Holmes Homes?  

5      A.   No.  

6      Q.   Do you have any documents which show payments 

7 from yourself to Warren Holliday in the 2005-to-2007 

8 time frame?  

9      A.   No.  Being that it's past the seven-year tax 

10 window, no.  

11      Q.   Is it fair to say you didn't personally 

12 retain any records from Zions Bank, either in paper 

13 form or electronically, from the 2005-to-2007 time 

14 frame?  

15      A.   No.  All that stuff's been thrown out and 

16 shredded, years ago.  

17      Q.   Okay.  Did you make any other payments on the 

18 note and loan other than the roughly 800,000 paid 

19 between 2005 and 2007?  

20      A.   Yes.  We had a small piece of property that 

21 was sold to CSX Railroad.  And those funds were 

22 provided to my father.  

23      Q.   Okay.  Any other payments?  And those -- that 

24 was -- 

25      A.   It was around 2010.  Maybe it was 2011.  I 
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1 think it was the end of 2010.  

2      Q.   Okay.  I have some documents on that.  We'll 

3 look at that.  

4      A.   Yeah.  

5      Q.   But were those payments made for the purpose 

6 of repaying this $2 million loan?  

7      A.   Well, when we had discussed it with my 

8 father, he said that we were clear.  And I said, Well, 

9 you know, the one remaining thing that we have is that.  

10 And we provided the extra -- that $400,000 to him.  

11 And, really, at that point, we were done.  

12      Q.   Okay.  And that payment -- 

13      A.   It resolved.  

14      Q.   -- was made to your father?  That payment -- 

15      A.   Yeah.  Yeah.  

16      Q.   Do you have any written evidence of that 

17 payment?  

18      A.   We provided that.  

19      Q.   Okay.  Did you make any other payments on 

20 this loan, on the $2 million loan?  

21      A.   We just finished off the payments to NBSC, 

22 made payments through the business activities and paid 

23 it off in total in 2016, January 2016.  It was paid 

24 off.  

25      Q.   Okay.  So other than the 800 -- roughly 
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1 800,000 paid between 2005 and 2007, the proceeds from 

2 the sale of the railroad company, the railroad 

3 properties, in roughly 2010, and the payments to NBSC 

4 in 2016, were any other payments made on this $2 

5 million loan?  

6      A.   No.  Because, like I said, it was satisfied 

7 at the time around the railroad, right?  I mean, they 

8 were -- both acknowledged that, multiple times, that no 

9 money -- additional money was owed.  I assumed the 

10 responsibility to continue to resolve the financial 

11 burden with NBSC, took that over, and began making, 

12 like I said -- and solved that.  

13      Q.   Did you personally, not through companies, 

14 you personally, make any payments to NBSC?  

15      A.   Companies I was controlling and managing -- 

16 yeah, I -- through those companies, yes.  But, no.  I, 

17 as an individual, Ross Holliday, did not mail NBSC 

18 any -- you know, or make any payments to them, no, 

19 after -- after the CSX Railroad closing, in that time 

20 frame, general time frame, no.  

21      Q.   Have you requested the NBSC records from that 

22 loan?  Do you know if your attorney has subpoenaed 

23 those records or if you asked for them informally?  

24      A.   Be more specific.  What type of -- 

25      Q.   The payment records showing how that loan was 
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1 paid off?  

2      A.   Well, we have it, because I wired the money 

3 to them, to pay it off.  We had a real estate closing 

4 that closed in January.  And within a day or two, a few 

5 days, we wired -- we asked them for a payoff.  They 

6 provided us a payoff at NBSC.  And we wired them the 

7 money and closed out the loan.  

8      Q.   Did NBSC provide monthly statements to you 

9 after you took over the control of your father's 

10 affairs?  

11      A.   Sure.  We got monthly bank statements from 

12 them, if that's what you mean.  They didn't necessarily 

13 invoice us for the loan.  I think they -- there was a 

14 time period where I think maybe they did.  They would 

15 send kind of a monthly payment, you know, obligation.  

16 But didn't seem like they always did that.  And I think 

17 it was primarily because of the -- yeah, I think they 

18 did, for a period of time.  

19      Q.   And did you retain those documents?  

20      A.   I wouldn't think so.  I don't know.  

21      Q.   Okay.  Well, were the statements being sent 

22 to you?  

23      A.   No, not -- they were sent -- we kept -- you 

24 know, they were a South Carolina lender.  We kept the 

25 payments going to where Zeezrom Properties was located.  
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1      Q.   And -- okay.  And did you actually see those 

2 statements or did they go to someone else?  

3      A.   We had someone, an office manager, who kind 

4 of would handle that kind of stuff, and write those 

5 checks, and do that, do those kinds of affairs.  We've 

6 had multiple, over -- during that time period.  And 

7 they would just write the check for me.  

8      Q.   Okay.  

9      A.   I would authorize them to make that payment.  

10      Q.   Was the office manager a Zeezrom Properties 

11 employee?  

12      A.   Yeah, they were.  They were an employee of -- 

13 I don't know if it was technically Holliday.  I think 

14 it was more Holliday Amusement, actually.  

15      Q.   And who were those office managers?  

16      A.   There was a lady named Kathy, who was there 

17 in 2010, when I began to be involved in the business.  

18 And then we hired Martha Brothers and -- shortly 

19 thereafter.  I want to say 2011.  She was there through 

20 2015.  And then we went and had a CPA who would come in 

21 and actually write the checks, as opposed to having an 

22 office manager.  

23      Q.   Who was the CPA?  

24      A.   The company is called Business Advisory 

25 Services.  
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1      Q.   Are they a local Charleston -- 

2      A.   They are, yeah.  

3      Q.   Who was the individual with whom you 

4 coordinated with Business Advisory Services?  

5      A.   Her name is Tammera Hale.

6      Q.   Are they still -- is that H-a-i-l?  

7      A.   A-l-e.  

8      Q.   Okay.  And is Business Advisory Services 

9 still providing services to -- 

10      A.   Yeah.  

11      Q.   -- these various companies?  

12      A.   Yeah.  

13      Q.   And do you remember Kathy's last name?  

14      A.   Bushnell, Bushell, something of that nature.  

15 I honestly don't know -- 

16      Q.   Okay.  

17      A.   -- the exact spelling.  

18      Q.   So Business Advisory Services would have 

19 received some of these NBSC statements before that loan 

20 was paid off; is that fair?  

21      A.   I don't know that we always received loan 

22 statements.  We were just consistently making a 

23 payment.  I think, at different times, there were 

24 different amounts.  

25      Q.   Okay.  I'm going to mark as Exhibit 5 a group 
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1 of documents related to the 0.362-acre Meeting Street 

2 property.  

3           (Plaintiff's Exhibit No. 5 marked for 

4 identification.) 

5 BY MR. TILLMAN:

6      Q.   Can we just call that "the railroad 

7 property"; is that fair?  

8      A.   Yeah.  

9      Q.   Okay.  And Exhibit -- 

10           MR. NETTLES:  Exhibit 5?  

11           MR. TILLMAN:  5, yeah.  

12 BY MR. TILLMAN:

13      Q.   Okay.  Just generally tell me the story 

14 behind the railroad property, as you remember it.  

15      A.   They had negotiated for a period of time.  

16 They were trying to -- they had -- this is a sliver of 

17 grass on Meeting Street, where the railroad runs 

18 somewhat adjacent to the property.  They needed to 

19 change the angle slightly, needed to come onto the 

20 property.  They had reached out in some form or fashion 

21 in 2010, to us, and, you know, just kind of went back 

22 and forth.  

23           When there were discussions regarding, you 

24 know, that we were paid up, talked with my father very 

25 specifically and just said, you know -- this -- this 
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1 piece of property was actually owned by my younger 

2 brother, Warren Lea Holliday.  He was on the title of 

3 the property.  

4      Q.   Okay.  When did Warren Lea Holliday become 

5 the owner of the property?  

6      A.   Oh, I don't know, 25 years ago.  He was in 

7 his probably early twenties.  He's 40, early forties.  

8 Twenty years ago.  At least 20 years ago, maybe 25.  

9      Q.   Okay.  And who owned it before he did; do you 

10 know?  

11      A.   I don't.  I don't remember the individual's 

12 name.  

13      Q.   It was somebody related to you?  

14      A.   No.  

15      Q.   Do you remember how much Warren paid for the 

16 property, Warren Lea Holliday, paid for the property?  

17      A.   No.  

18      Q.   And so it sounds like CSX needed this 

19 property for some realignment; is that fair?  

20      A.   Yeah.  But they were kind of 

21 on-again-off-again.  I mean, it was -- it was, quite 

22 frankly, kind of a long thing.  They weren't a hundred 

23 percent sure they needed it, so they went back and 

24 forth.  I mean, there were a lot of discussions, 

25 on-again-off-again, so...
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1      Q.   And when did those discussions occur; roughly 

2 in 2010?  

3      A.   Yeah, really kind of in 2010.  My dad had 

4 talked to me about it and asked that, you know, I 

5 have -- kind of handle it.  That was actually one of 

6 the first things that he asked me to handle when -- you 

7 know, at the time he was getting his transplant.  And, 

8 you know, they had -- they, you know, had to kind of 

9 agree to terms.  CSX went back out.  So I took it over 

10 and negotiated a much higher sales price from them.  

11 And they ended up closing.  

12      Q.   Okay.  And at the time -- well, obviously, if 

13 you look at Exhibit 5, at the time of the closing, you 

14 were now the owner of that property; is that correct?  

15      A.   I was, yeah.  

16      Q.   All right.  And how did that come about?  

17      A.   In order to help my parents, that -- like I 

18 said, they were in dire straights in 2010.  My younger 

19 brother gifted me the real estate.  And I sold it to 

20 the railroad, the proceeds going to my father.  

21      Q.   Okay.  Did you give anything to your brother 

22 for that -- 

23      A.   No.  

24      Q.   -- gift?  

25      A.   No.  
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1      Q.   Was that gift a taxable event?  

2      A.   Yeah.  There was a gift return and everything 

3 filed with it.  

4      Q.   Why didn't your brother just gift it to your 

5 parents, if they were the ones in dire straights?  

6      A.   Well, I was the one that owed the money, so 

7 it made sense for me to -- to -- to, you know, pay my 

8 father back.  

9           As I had indicated, there were tremendous 

10 financial harm going on in the real estate market at 

11 that time.  I had a very -- I had some very substantial 

12 losses, tax losses.  And by him gifting it to me, it 

13 gave me the opportunity to give my parents more money.  

14 Because if he would have sold the property, he would 

15 have had a larger tax gain and there would have been 

16 less proceeds to go to them.  But I had enough to 

17 offset the tax, in formal losses.  And so it was just 

18 an effort to get them more money.  

19      Q.   All right.  So it was gifted to you, for you 

20 to use the money to pay on the loan, essentially?  

21      A.   That's right.  

22      Q.   And is that what happened?  

23      A.   Yeah.  

24      Q.   Okay.  So it looks like you sold the property 

25 on or about December 30, 2010; is that right?  
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1      A.   Yeah.  

2      Q.   Okay.  And how much -- is it fair to say, 

3 looking at the Seller's Statement, Exhibit 5, that you 

4 received a net of $361,613.39?  

5      A.   Correct.  

6      Q.   Okay.  And -- 

7      A.   Plus, we retained the deposit, as it shows.  

8 So there's really $371,613.  

9      Q.   Okay.  And were all -- was all of that money 

10 paid to your father?  

11      A.   All of it was paid to my father.  

12      Q.   And that was in repayment of the loan?  

13      A.   Uh-huh.  

14      Q.   Okay.  So, in other words, you didn't pay 

15 $400,000; you paid roughly 371,000 to your father?  

16      A.   That's right.  Yeah.  

17      Q.   Okay.  Did you -- 

18      A.   But I also didn't -- you know, I didn't take 

19 a commission, right?  So, you know, there was all those 

20 other factors.  So if you factor all the commissions 

21 that I've gifted and didn't collect on behalf of this, 

22 you know...

23      Q.   And when I asked you earlier about whether 

24 there was documentation of the payment made to your 

25 father, you said, Well, we produced all that.  
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1           I'll be fair to you; I read the documents and 

2 I see these documents where you received this money as 

3 a result of that sale.  But I didn't see documents 

4 showing where it was paid over to Warren.  Do you 

5 recall having any documents where you -- that evidenced 

6 the actual payment to Warren Holliday, your father, 

7 Warren Holliday?  

8      A.   I would think -- I would think that there 

9 are.  Either this money was directly transferred to 

10 him -- 

11      Q.   Okay.  

12      A.   -- or it came to me and was immediately 

13 transferred over.  

14      Q.   And just based -- and, at this time, were you 

15 managing your father's affairs?  

16      A.   Yeah.  

17      Q.   And so what bank account of his would it have 

18 gone into?  

19      A.   It would have -- at the time, I think they 

20 were using a combination of Bank of South Carolina and 

21 NBSC.  Those are the banks I -- yeah...

22      Q.   And was this roughly $371,000 transferred 

23 directly to NBSC as repayment of the NBSC loan or was 

24 it paid to your father and then -- 

25      A.   It was paid to my father.  
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1      Q.   All right.  Was it paid by check to both of 

2 your parents or just your father?  

3           Let me rephrase that, I'm sorry, because you 

4 didn't say it was paid by a check.  

5           Was it -- was the money to paid to both of 

6 your parents or just to your father?  

7      A.   It was paid to my father.  

8      Q.   So understanding that you contend there were 

9 some -- there was some service value provided to your 

10 parents, let's just talk about just the money right 

11 now.  As far as actual money paid to your father, as of 

12 this date, December 30, 2010, you got roughly 800,000 

13 paid, back in 2005 to 2007, correct?  

14      A.   Yep.  

15      Q.   Plus the roughly $371,000 proceeds from the 

16 sale of the railroad property; is that correct?  

17      A.   Correct.  

18      Q.   Okay.  So as of December 30, 2010, or shortly 

19 thereafter, you have repaid roughly -- what is that, 

20 $1,071,000 on the loan, $2 million loan, made by your 

21 parents?  

22           MR. NETTLES:  One million 176.  

23 BY MR. TILLMAN:

24      Q.   I'm sorry.  You've roughly paid one million 

25 171 on the loan?  
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1      A.   Yeah, slightly more than that.  Because, like 

2 I said, it was slightly more than 800,000.  But, yes.  

3      Q.   Okay.  

4      A.   In direct cash payments.  

5      Q.   Okay.  When you say "direct cash payments," 

6 was there any other consideration paid at that time, 

7 prior to that date?  

8      A.   Just even items like this, where I didn't -- 

9 you know, I forfeited commissions on behalf -- to 

10 make -- make deals work and things like that.  

11      Q.   Have you quantified that nonmonetary 

12 compensation that you're contending was paid to -- or 

13 was given to repay the loan?  

14      A.   It would be hard -- would be hard to put an 

15 exact number to it.  Like I said, 2011, you know, I 

16 spent 30 weeks here.  So what's that worth?  Fly in on 

17 Sunday, Monday.  Fly out on Thursday, Friday.  Spent 30 

18 weeks.  Someone with my background, my skills, to do 

19 something like that, you'd pay hundreds of -- hundreds 

20 of thousands of dollars to.  

21      Q.   At the time, were you employed otherwise?  

22      A.   I had business activities going, yes.  

23      Q.   What business activities?  And let me be more 

24 precise.  You were flying in and out of Charleston, 

25 helping your parents in the 2010-to-2011 time frame, 
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1 correct?  

2      A.   Yep.  

3      Q.   And that's what I'm referring to.  

4      A.   Right.  

5      Q.   That's the date -- 

6      A.   Sure.  

7      Q.   -- I'm referring to.  What business 

8 activities did you have going on during that period?  

9      A.   We had -- upon leaving Holmes Homes, in that 

10 kind of early, you know, mid 2010, I began -- I set up 

11 a number of other businesses that I began to 

12 transition.  One was a construction company, Element 

13 Homes.  One was a -- just a number of -- Holliday 

14 Holdings.  Just a -- just a number of businesses were 

15 set up.  And began the work of moving forward in those 

16 businesses.  

17      Q.   And were those all in Utah?  

18      A.   They were.  

19      Q.   Did you receive any compensation or profit 

20 distributions from any of those companies in 2010 and 

21 2011?  

22      A.   Quite frankly, I didn't get a whole lot of 

23 work done in them, you know, honestly.  I had to kind 

24 of put them aside, in order to come and do this.  So 

25 there was very little, nominal things coming out of 
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1 that.  Unfortunately, I set them up.  I began going 

2 that way.  In the summer of 2010 -- and by -- when my 

3 dad -- by the time the fall had come, and he was in 

4 Utah, in a hospital, all that had to be put on hold.  

5 So, for me, the opportunity cost of that was extremely 

6 high.  

7      Q.   What is Element Construction Company?  

8      A.   It's build -- build residential properties.  

9      Q.   Is it still a going concern?  

10      A.   It is.  

11      Q.   All right.  You still building homes through 

12 that entity?  

13      A.   Uh-huh.  

14      Q.   Okay.  When you were helping your parents 

15 out, in the 2010-to-2011 time frame, were you an 

16 employee of any of the businesses that your father or 

17 both of them owned?  

18      A.   No.  I was not an employee of -- like, 

19 Zeezrom Properties or Holliday Amusement, those 

20 businesses?  

21      Q.   Right.  

22      A.   No, I was not a W-2'd employee.  

23      Q.   Were you an owner of any of those 

24 businesses?  

25      A.   Not at the time.  
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1      Q.   Did you receive any compensation from any of 

2 the businesses that your father or mother had an 

3 interest in, during the 2010-2011 time frame?  

4      A.   Obviously, those businesses were -- you know, 

5 I paid for a number of my own airfare and whatnot, to 

6 help.  But they began to transition, as we got them 

7 financially stable, to start paying the expenses of the 

8 comings and goings.  And there were reimbursements of 

9 expenses.  And then, as it got a little bit further on, 

10 it was able to pay a little bit of income to me for 

11 just the property management activities, at that time.  

12 But, initially, it could not.  They were not in a 

13 financial position to be able to do that.  

14      Q.   When did you start receiving income payments 

15 from businesses owned by your father and/or mother?  

16      A.   May have been some nominal amounts in 2011.  

17 But, really, it was 2012 that I think it was kind of a 

18 consistent thing, amounts of money for property 

19 management.  

20      Q.   Who was receiving equity income, like, profit 

21 distributions and those sort of things, from Holliday 

22 Amusements in 2010 and 2011?  

23      A.   My father was.  

24      Q.   Were you?  

25      A.   No.  
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1      Q.   Same question for Zeezrom Properties.  

2      A.   Yeah.  Just like I said, some nominal ones.  

3 And sometimes there were -- you know, listen, the ship 

4 was sinking.  So there were times when, you know, 

5 Holliday Amusement would pay the ticket for me to come 

6 out.  When I was here, you know, I was helping both 

7 businesses.  They weren't, you know, exclusive.  I 

8 mean, we were trying to help both.  Sometimes, you 

9 know, Zeezrom had a little extra money, then that could 

10 reimburse expenses.  Sometimes it was Holliday 

11 Amusement.  We tried to divide that, as we went, to try 

12 to not have it just hit one company.  But, honestly, 

13 really, it got down to who had enough cash to pay, 

14 because they were in a bad way.  

15      Q.   Did any of the companies that are -- that 

16 make up part of Zeezrom's portfolio make any payments 

17 to you during those 2010-2011 time frame?  

18      A.   No.  

19      Q.   All right.  Did your father own any other 

20 businesses in 2010 or 2011, other than Holliday 

21 Amusements or Zeezrom Properties?  

22      A.   There was a time when there was a little 

23 company kind of affiliated with Holliday Amusement 

24 called Hope, LLC.  But I think that was shut down 

25 shortly thereafter.  
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1      Q.   What did that company do?  

2      A.   Same thing.  It was just like Holliday 

3 Amusement.  I think it was just a -- I never really 

4 understood why that was set up.  But, yeah.  But, to my 

5 knowledge, there's no others.  

6      Q.   Did you receive any payments of any -- 

7      A.   No, no, no.  Sorry, let me take that back.  

8 Warren Holliday did have ownership in a company called 

9 Sawgrass.  He did hold stock in a company called 

10 Sawgrass.  

11      Q.   Okay.  Did you receive any payments from 

12 Hope, LLC or Sawgrass?  

13      A.   Not from Hope.  During -- are we talking the 

14 same time period, 2010-'11?  

15      Q.   Correct?

16      A.   I don't believe I received any payments from 

17 Sawgrass during that time.  

18      Q.   Did you receive any payments from Sawgrass 

19 afterwards?  

20      A.   Yes.  I joined their board and received some 

21 payments for being on the board.  Well, not even 

22 initially.  My father actually received all those 

23 payments.  But after he was deceased, I mean, around 

24 the time he was deceased, I began to receive those 

25 payments for kind of a board fee, for being on the 
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1 board.  

2      Q.   Did you receive any compensation directly 

3 from your father or your mother when you were helping 

4 manage the affairs in 2010 and 2011?  

5      A.   From them directly, as individuals?  

6      Q.   Correct.  

7      A.   There may have been a few things here -- I 

8 don't know, small, nominal amounts.  I mean, I don't 

9 know if there was a time when there was a small amount 

10 of money given to me.  

11      Q.   When you say "small" or "nominal amounts," 

12 what are you talking about?  

13      A.   $5,000 or less.  

14      Q.   Did you receive any additional promises of 

15 inheritance or estate type monies from your parents as 

16 a result of your work in 2010 and 2011?  

17      A.   No.  I think mainly that, you know, they -- 

18 that the value that I had created for them was worth 

19 financially a lot more to them than the remaining money 

20 that was owed.  At the time, Zeezrom Properties 

21 probably was bringing in $100,000.  They only had -- 

22 they didn't -- most of the properties weren't leased.  

23 So when we got formal leases, raised everything to 

24 market rates, all of a sudden, Zeezrom Properties began 

25 to, you know, bring in, you know, 4, $500,000 a year.  
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1 And that increase was much, much greater than, you 

2 know, any additional amount owed to them at that time.  

3      Q.   Do you have the documents showing Zeezrom's 

4 revenue during that time frame, 2010-2011?  

5      A.   I would -- I would assume they would just be 

6 in the -- kind of in that accounting system, yeah.  

7      Q.   Who is Zeezrom's accountant; do you know?  

8 Or, let me -- 

9      A.   At that time, it was Herbert McGuire.  

10      Q.   What company was Herbert with?  

11      A.   He was a CPA.  Let me say this.  He was the 

12 CPA that prepared the tax returns, but he was not doing 

13 bookkeeping.  

14      Q.   Okay.  Who was doing the bookkeeping?  

15      A.   Kathy, that we had talked about.  Later, 

16 Martha Brothers.  They were kind of inputting.  You 

17 know, checks came in, they deposited them.  You know, 

18 when there were expenses, you know, wrote out checks 

19 for expenses.  So they did the bookkeeping, per se.  

20 And -- yeah.  

21      Q.   Okay.  And do you have those records 

22 electronically or in paper form?  

23      A.   Probably not in paper, but I would assume 

24 they -- we would have a QuickBooks kind of accounting 

25 that would have it.  One of the challenges was, when I 
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1 became involved, was to kind of clean that up and get a 

2 little bit more organized.  

3      Q.   During the 2010 and 2011 time frame, did 

4 Holliday Amusements bring in revenue?  

5      A.   Yeah.  

6      Q.   Okay.  Do you remember how much?  

7      A.   You know, revenue in terms of total sales -- 

8      Q.   Sales?  

9      A.   -- or income?  

10      Q.   Sales?  

11      A.   Sales, yeah.  No, that business was kind of 

12 in a downward trend since 2000.  But during that time, 

13 it was about $800,000 of revenue, top-line revenue.  

14      Q.   What -- did it have any net income?  

15      A.   Close to, you know, 50 grand to 100 grand, a 

16 year.  

17      Q.   Who were the paid employees for Holliday 

18 Amusements, if any?  

19      A.   Paid back then?  

20      Q.   Yeah, in the 2010-to-2011 time frame?  

21      A.   There was a Carl Ashfelter.  A fellow named 

22 Joe.  And I don't remember Joe's last name.  I'll 

23 remember that in a second.  Rick.  There was another 

24 clerk or one additional employee, and then the office 

25 manager, Kathy.  So there were about five people.  
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1      Q.   And did Holliday Amusements' business pick up 

2 after 2010 to 2011, or did it continue to decline?  

3      A.   No, it just continued to decline.  The video 

4 game and mobile apps world has pretty much ruined the 

5 video game business.  And digital -- you know, music is 

6 free.  You can get a free app and play what you want.

7      Q.   Right.  

8      A.   So nobody pays for it, really, anymore.  It's 

9 been just a really slow decline.  

10      Q.   And, again, you didn't receive any payments 

11 as an employee or contractor from Holliday Amusements 

12 during 2010 to 2011?  

13      A.   Not as -- like I said, I was never W-2'd, no.  

14 There were reimbursements and things like that, and 

15 whatnot.  But...

16      Q.   Sawgrass Technologies, what do they do?  

17      A.   They make ink, specifically a type of ink 

18 called -- it's a sublimation ink.  It's a water-based 

19 ink that you transfer it onto materials through heat.  

20      Q.   Who was the CPA for Holliday Amusements back 

21 in the 2010-to-2011 time frame? 

22      A.   Herbert McGuire was.  

23      Q.   Okay.  Same thing for Sawgrass?  

24      A.   No.  They used somebody else.  

25      Q.   Your father wasn't an exclusive -- wasn't the 
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1 sole owner of Sawgrass?  

2      A.   No.  

3      Q.   Okay.  Did you take over management of 

4 Sawgrass Technologies during 2010-2011?  

5      A.   We don't manage that business.  I mean, they 

6 have their own team of people.  It's run by a CEO.  We 

7 don't -- we -- my dad, at the time, was a private 

8 investor from 20 years back.  And, you know, he was not 

9 involved in the operations of that business on a 

10 day-to-day basis, in any way, shape or form, so...

11      Q.   So your father was just basically receiving 

12 passive income from that business?  

13      A.   No.  They were trying to grow the business 

14 for some time.  And, actually, it had really not 

15 produced.  It produced income.  But the decision was to 

16 try to grow the business, so they kept the income 

17 inside of the business, and grow it and grow it.  And 

18 so he didn't really -- he didn't receive income from 

19 them.  I think they're...

20      Q.   Looking back to Exhibit 5, this payment that 

21 was made to your father after the sale of the railroad 

22 property, did you receive any confirmation of that 

23 payment or do you have any documents showing 

24 confirmation of that payment?  

25      A.   I'm not sure what we've sent you.  You'd have 
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1 to show me what we've sent you.  But I see the closing 

2 statement.  I see the...

3      Q.   All right.  Let me ask you this way:  Have 

4 you sent to us every document that you have -- 

5      A.   Every document that's in the file that we 

6 have -- 

7      Q.   Let me finish that question.  

8      A.   -- in our possession.  

9      Q.   Let me finish that question real quick.  

10      A.   Sorry.  

11      Q.   Have you sent to us every document that you 

12 have related to the sale of the railroad property and 

13 any payments made to Warren or Patricia Holliday as a 

14 result of that sale?  

15      A.   I don't know about every document, just the 

16 ones that we had in our possession.  There may -- you 

17 know, obviously, there could be other documents that we 

18 don't have in the file.  I'm not going to say that 

19 that's the entire list of documents.  I'm just saying 

20 what we had, we provided.  

21      Q.   Okay.  That's fair.  

22           Are you okay to keep going or do you want a 

23 break?  

24      A.   Yeah, I'm good.  I might want some water, in 

25 a minute.  
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1      Q.   Why don't we take quick break?  

2           (A brief recess was taken.)

3 BY MR. TILLMAN:

4      Q.   Have you ever had a South Carolina real 

5 estate license?  

6      A.   No.  

7      Q.   Have you ever had a South Carolina property 

8 manager's license?  

9      A.   Specific to -- no.  

10      Q.   All right.  So we've established, as of 

11 roughly December 2010, you've made monetary payments of 

12 about one-point -- or $1,170,000 to Warren Holliday as 

13 repayment on the note; is that fair?  

14      A.   Yes.  

15      Q.   Okay.  And we're about to talk about -- well, 

16 let me mark this as Exhibit 6.  

17           (Plaintiff's Exhibit No. 6 marked for 

18 identification.)

19 BY MR. TILLMAN:

20      Q.   Exhibit 6 is a document that you all provided 

21 in discovery, that I believe is the bank account 

22 statement showing the payoff of the NBSC loan; is that 

23 fair?  I can direct you to where I'm talking about.  

24 Right here, second page.  

25      A.   Yeah.  Yes.  
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1      Q.   Okay.  And this -- that payment to NBSC, 

2 which is now Synovus; is that correct?  

3      A.   Correct.  

4      Q.   That payment was made January 22, 2016; is 

5 that correct?  

6      A.   That is correct.  

7      Q.   All right.  So between December 30 of 2010 

8 and January the -- January 22 of 2016, did you make any 

9 payments to Warren Holliday related to the $2 million 

10 loan, monetary payments?  

11      A.   No.  

12      Q.   Okay.  Did you make any monetary payments to 

13 NBSC on the loan that Warren Holliday took out, that we 

14 discussed earlier?  

15      A.   Through Zeezrom Properties, they did, yes.  

16      Q.   Do you have those records?  

17      A.   Yeah.  

18      Q.   Okay.  During that time frame, again, between 

19 December 30, 2010 and January 22, 2016, approximately 

20 how much money was paid from Zeezrom?  

21      A.   For -- sorry.  Let me make sure I heard the 

22 dates right.  Sorry.  

23      Q.   I may have just misspoke.  Between December 

24 30, 2010, which is the date the railroad property money 

25 was paid to your father, correct?  
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1      A.   Yeah.  

2      Q.   And January 22 of 2016, which was when the 

3 $1.1 million payment was made to NBSC, how much was 

4 paid, either -- from Zeezrom to NBSC on that loan?  

5      A.   I don't know.  I mean, there were monthly 

6 payments made on a monthly basis.  I don't -- I don't 

7 have that in front of me right now.  

8      Q.   Okay.  At that time, who was the owner of 

9 Zeezrom Properties?  

10      A.   Warren Holliday was the owner of Zeezrom 

11 Properties.  

12      Q.   And that's your father?  

13      A.   Yeah.  

14      Q.   Was he the only owner during that time 

15 frame?  

16      A.   Yeah.  

17      Q.   And I'm sorry for asking this, but what date 

18 did your father pass?  

19      A.   That's okay.  He passed on September 26th of 

20 2016.  

21      Q.   Okay.  So getting back to Exhibit 7.  Your 

22 father was still alive when this payment was made; is 

23 that correct?  

24      A.   Yeah.  

25      Q.   All right.  So -- 
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1           MR. NETTLES:  Six?  

2 BY MR. TILLMAN:

3      A.   Is this Exhibit 7 or 6?  That's right, 

4 because this was 5.  

5      Q.   Right.  I'm sorry.  Getting back to Exhibit 

6 6.  

7           On January 22, 2016, a payment of 

8 $1,104,374.46 is made from Zeezrom Properties' 

9 Wells-Fargo bank account to Synovus Bank; is that 

10 correct?  

11      A.   Correct.  

12      Q.   And it's your understanding that that payment 

13 was made to completely satisfy the NBSC loan that your 

14 father took out in 2004?  

15      A.   That is correct.  

16      Q.   Why was that payment made on this date?  

17      A.   Well, we had closed just a few days prior on 

18 another piece of real estate.  We sold the property at 

19 1808 Meeting Street and some of the surrounding 

20 parcels.  And, you know, he owned that property 

21 individually, right?  That was where Holliday 

22 Amusements was.  That property was not -- was somewhat 

23 managed by Zeezrom, but it was technically -- you know, 

24 the ownership -- it was owned by him, as an individual.  

25 So when that closed -- I negotiated the sale of that 
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1 property.  And when it closed, it went to him, 

2 personally.  And then, as you can see, as you look on 

3 that bank statement, the funds were transferred over 

4 into the Zeezrom account as a capital contribution.  

5 And then it was -- those funds were used to pay off 

6 NBSC.  

7      Q.   Okay.  So the funds were transferred as a 

8 capital contribution from your father; is that 

9 correct?  

10      A.   Yeah.  

11      Q.   All right.  So your father made a capital 

12 contribution to Zeezrom in the amount of about $1.1 

13 million, or exactly $1.1 million -- 

14      A.   Yeah.  

15      Q.   -- on January 22nd; is that correct?  

16      A.   Yeah.  

17      Q.   And then that money is paid out to satisfy 

18 the NBSC account?  

19      A.   Yeah.  

20      Q.   On that same day?  

21      A.   Yeah.  

22      Q.   And at this point, did you consider the $2 

23 million loan paid in full?  

24      A.   It was paid in full at the time, like I told 

25 you, 2010 and '11.  There was an agreement that that 
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1 was paid in full.  My agreement is that I'd make my 

2 best efforts to resolve the obligation to NBSC.  So I 

3 went out and structured a sale of 1808 Meeting Street.  

4 We sold it well, well, well above appraisal to a 

5 strategic buyer.  And that provided plenty of funds.  

6 And we were able to close that out, at that time.  

7      Q.   And 1808 Meeting Street, was that owned by 

8 your father?  

9      A.   It was owned by Warren Holliday, 

10 individually.  

11      Q.   Okay.  And then, sometime after this payment 

12 is made on January 22, 2016, it's your testimony that 

13 Warren Holliday provided you a copy of our note, which 

14 is Exhibit 1, with a marked "paid in full" on it?  

15      A.   Yes.  But it was agreed to that this was paid 

16 in full before.  But that was -- Patricia's litigious 

17 nature, he gave me a copy of that.  And, you know, this 

18 was resolved, you know, a long, long time ago.  

19      Q.   How did he deliver the copy of the note with 

20 "paid in full" on it to you?  

21      A.   I was with him, in his home.  

22      Q.   So he delivered it to you by hand?  

23      A.   Yeah.  I was in his presence.  I was there 

24 with him.  

25      Q.   Do you recall how long after January 22, 
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1 2016, that occurred?  

2      A.   It was almost simultaneous, same -- you know, 

3 within a day, if not the same day.  My father was very 

4 excited to know that NBSC had been fully resolved.  

5      Q.   Had you asked for him to provide that 

6 paid-in-full -- a copy of the paid-in-full note?  

7      A.   Yeah.  We decided that there would be value.  

8 Because even after the divorce, Patricia was, you know, 

9 constantly trying to create, you know, legal issues 

10 over -- over kind of very unimportant things.  And so 

11 just decided that that -- you know, just keep this for 

12 your files, right, for estate planning.  

13      Q.   But did you ask for it or he gave it to you 

14 spontaneously?  

15      A.   We just both had talked about it, and how 

16 that this is paid for.  You know, he was very happy and 

17 had a copy.  And said, you know, We ought -- we ought 

18 to do this.  We ought to mark it.  Here, keep a copy 

19 for yourself, paid in full.  

20           That was actually at his recommendation.  In 

21 my mind, it was resolved so long ago that I didn't 

22 think about it that way.  But he had offered it.  So I 

23 was like, Fine, that's great.

24      Q.   So in your mind, it was resolved back when 

25 the railroad payment was made, the railroad property 
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1 was made?  

2      A.   I think for all parties it was resolved back 

3 then.  But, yeah.  

4      Q.   Okay.  And, again, I want to make sure I 

5 understand your testimony on this.  Your testimony is 

6 that your mother verbally forgave the debt, the two 

7 million -- her portion of the $2 million debt back in 

8 2010 and 2011; is that correct?  

9      A.   It was not forgiven.  There was no debt -- 

10 quote, debt forgiveness.  It was that I had provided 

11 other services that had satisfied it.  

12      Q.   Okay.  So -- 

13      A.   I think that's an important difference.  

14      Q.   I understand.  So it was your mother's 

15 testimony that -- I'm sorry, it's your testimony your 

16 mother verbally agreed the loan was satisfied back in 

17 2010?  

18      A.   Yes.  But, you know, to be clear, the loan 

19 was from my dad, not from my mom.  

20      Q.   I understand.  

21      A.   She was aware that my dad had provided funds, 

22 you know, that he and I had this business kind of 

23 transaction.  But she was aware that there was no 

24 further obligation.  

25      Q.   And is that to say that you don't have 
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1 anything in writing that showed your mother had agreed 

2 to satisfy any interest that she may have had in the 

3 loan?  

4      A.   No, other than the fact that I stayed at her 

5 house, ran her business, and kept her from losing her 

6 personal residence.  I mean, you know, she was on the 

7 edge of being financially destitute, until I became 

8 involved in the business.  

9      Q.   I understand your position.  I just want to 

10 make sure.  You didn't get anything writing; is that 

11 fair?  

12      A.   No.  It was my mom.  I was staying at her 

13 house for a year of my life.  No, these were all -- 

14 these were extensive verbal conversations every 

15 evening.  You know, we would talk at dinner.  I'd come 

16 run the business affairs.  No, it wasn't in writing.  

17      Q.   Okay.  And other than the paid in full -- the 

18 copy of the note that had "paid in full" marked on it, 

19 you'd never received anything in writing from your 

20 father related to satisfaction of the loan, either; is 

21 that correct?  

22      A.   Well, there was -- there were other levels of 

23 satisfaction, where it was -- you know, just to be -- 

24 no.  Even in their divorce proceedings, it said that 

25 there was -- everything was paid in full.  
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1      Q.   But I just want to focus specifically on --

2      A.   But it lists me as an heir in that divorce 

3 proceeding, so that there was no additional amounts of 

4 money or that there was nothing...

5      Q.   Well, actually, let me hand you what I'll 

6 mark -- I don't really have -- I'll let Truett look at 

7 it first.  

8           MR. TILLMAN:  If you need talk about him 

9 about it, that's fine.  

10           MR. NETTLES:  Yep, good.  

11           MR. TILLMAN:  You good?  

12           MR. NETTLES:  This the only one you've got?  

13           MR. TILLMAN:  That's only one I've got, yeah.  

14           MR. NETTLES:  I'd like to carry that with me.  

15 We can make some copies.  

16           (Discussion held off the record.)

17           (A brief recess was taken.)

18           (Plaintiff's Exhibit No. 7 marked for 

19 identification.)

20 BY MR. TILLMAN:

21      Q.   I've handed you, Mr. Holliday, what I've 

22 marked as Exhibit 7, and ask that -- do you recognize 

23 this document?  

24           (Discussion held off the record.)

25 BY MR. TILLMAN:
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1      A.   I have not received a copy of this document 

2 prior.  

3      Q.   You've never seen it before?  

4      A.   Uh-uh.  No.

5      Q.   All right.  Can you flip over to page four of 

6 five with me.  

7           Well, first of all, does this appear to be 

8 the Financial Declaration of Patricia Holliday from the 

9 divorce proceeding with your father?  

10      A.   Yeah, it does.  

11      Q.   And do you see that it's sworn, the signature 

12 is sworn on December 9, 2013?  

13      A.   Yes.  

14      Q.   And do you see in the Other Property Section 

15 where she lists debt from Ross Holliday, $1,006,000? 

16      A.   I do see that that is noted.  

17      Q.   And had you ever seen that before?  

18      A.   Never.  

19      Q.   Okay.  And so your testimony that your mom 

20 did not list this debt as part of the divorce 

21 proceedings was based on your understanding at the 

22 time, is that right, at the time you testified?  

23      A.   Well, I haven't seen this, so it's said -- 

24 it's in error.  

25      Q.   I understand.  
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1      A.   But I had not seen it.  

2      Q.   Okay.  

3      A.   No, it's the first time I've seen this.  

4      Q.   All right.  Okay.  I think that's all I have.  

5 I really appreciate your time today.  I don't know if 

6 Truett may have a question or two for you, as well.  

7           MR. NETTLES:  Let me just look at this a 

8 second.  I don't have any questions.  

9           MR. TILLMAN:  All right.  Thank you.  

10           (The deposition concluded at 11:53 a.m.)

11
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1                  C E R T I F I C A T E 

2                STATE OF SOUTH CAROLINA:
                 COUNTY OF CHARLESTON:

3

4     I, MARY ANN RIDENOUR, Registered Professional 

5 Reporter and Notary Public, State of South Carolina at 

6 Large, certify that I was authorized to and did 

7 stenographically report the foregoing deposition of 

8 Ross S. Holliday; and that the transcript is a true 

9 record of the testimony given by the witness, and was 

10 sworn as such.

11     I further certify that I am not a relative, 

12 employee, attorney or counsel of any of the parties, 

13 nor am I a relative or employee of any of the parties' 

14 attorney or counsel connected with the action, nor am I 

15 financially interested in the action.

16     WITNESS MY HAND AND OFFICIAL SEAL this 3rd day of 

17 October, 2018, in the City of Charleston, County of 

18 Charleston, State of South Carolina.

19                                                

20   

21

22                          _____________________________

23                           Mary Ann Ridenour, RPR, CLR 
                          and Notary Public

24                           My commission expires:
                          March 14, 2021

25
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