STATE OF SOUTH CAROLINA

COUNTY OF AIKEN

Stephen Corley, #347938,
Applicant,

Vs.

State of South Carolina,

Respondent.

RECEIVE])
FEB 24 2122

S.C. SUPREME COURT

IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUIT

2019-CP-02-0746

MOTION TO GRANT PCR HEARING AND
DENY RESPONDENT’S RETURN AND

) MOTION TO DISMISS BY WRITTEN ORDER

)  WITH 10 PAGES OF EXHIBITS CITING

) McCOY V. STEELE, SUPRA, SC Code Ann. 17-27-45 (c)
)

)
)
)
)
)
)

This matter comes before this court by way of objections to the Respondent's

Return and Motion to Dismiss this Application filed by the Applicant on April 13, 2021.

The Applicant hereby moves this Court to deny Respondent's erroneous attempt

to have this PCR Application summarily dismissed. This Return contains erroneous

findings of fact, misapplication of law; and the newly discovered evidence does fall

under the “Discovery Rule” citing McCoy v. State, 401 S.C. 363, 737 S.E.2d 623 (2013),

See also S.C. Code Ann. §17-27-45 (c) which allows one year after the “627 discovery




of ‘material facts not previously presented and heard that require vacation of the

conviction or sentence ‘to file a PCR” 370 Application.

And the Applicant promptly filed this application after making this discovery. He is
entiﬁed to the benefit of the “discovery rule” this cannot be conclusively refuted by the
record.

This newly discovered evidence is a question of fact which can only be resolved
by a hearing ct Delaney v. State, 269 S.C. 555, 556, 238 S.E.2d 679, (1977). He would

have been sentenced to a lesser offense.

In Robertson v. State, 418 S.C. 505, 795 S.E.2d (2016) ct. n (1) This court held
(“All applicants are entitled to a full and fair opportunity to present claims in one PCR

Application citing Odom v. State, 337 S.C. 256, 523 S.E.2d 753, 755 (1899) hold

“Successive PCR Applications and Appeals are generally disfavored because they
allow an applicant to receive more than one bite at the apple as it were” Id. Citing SC

Code Ann. § 17-27-90 (2014) (emphasis added).

In Aice v. State, 305 S.C. 448, 450, 409 S.E.2d 392, 394 (1991) this Court

interpreted § 17-27-90 to forbid “a successive PCR Application unless an Applicant can
point to a “sufficient reason” why the new grounds for relief he asserts were not raised,
or were not raised properly in the first initial PCR action.

This court in Aice acknowledged that there may be “unique circumstances;'
where a PCR counsel’s assistance could be challenged in a successive application Id.

ct 451, 409 S.E.2d at 394.



The Applicant incorporates Fishbourne, 427 S.C. 505, 832 S.E.2d 584 (2019) the

honorable justice James held "“If this were a generic civil action, we would likely be quick
to accept the state's preservation argument. However, because the Unlited States
Constitution’s Sixth Amendment guarantee to a defendant’s right to effective assistance
of counsel is engrained in PCR cases, we cannot continue to permit a party’s
procedural shortcoming — such as the failure to file a Rule 59 (e) motion to preserve the

PCR issues for Appellate review.”

This PCR Application contains genuine material fact that supports a Prime Facie
case as to a "complete denial” of effective assistance of plea counsel for giving
misleading advice to plead guilty when exculpatory evidence was withheld by the state.
Citing a Brady Rule § disclosure violation see Brady v. Maryland, 373 U.S. 83, S.Ct. |
1194 (1963).

The newly discovered evidence is as follows:

1. The Applicant did not receive a Rule 5 Brady disclosure package from trial

counsel, by this failure plea counsel failed to give the Applicant proper advice as to his

right to take a trial or challenge the state's evidence.

2. Evidence of the Black Box from the truck that clearly supports that the

Applicant was not speeding at the time of the crash.

3. At the time of the crash, there was a large tree obstructing the view of the
Applicant. While he was passing a vehicle, he was atop of a hill and the limbs of the tree

obstructed the visibility of the Applicant. Therefore, he did not see an oncoming car.




4. Counsel failed to use the newly discovered evidence to support a lesser

included offense.

Had the Applicant known of this Black Box and the Applicant's attorney had this
evidence, he would have not been sentenced to 44 years for 2 counts of causing death

by operating a vehicle while under the influence of drugs or alcohol.

Please take not of the following exhibits that support(s) that the solicitor Strom
Thurmond was “misleading and misrepresenting” genuine material fact that supports
“prosecutorial misconduct” that deprived Applicant of a fair and meaningful opportunity
to be rightly charged for an appropriate crime as follows:

See transcript of record before Honorable William H. Seals Jr., on September 21,
2011 onpage 9lines6t0 8

The solicitor stated “The Highway Patrol MATE Team would later calculate Mr.

Corley’s speed at (77 miles an hour)" was not correct and “dangerously misleading”.

Now comes genuine material fact that this erroneous conclusion was false. See
Exhibit A 1 - 2 S.C. Hwy Patrol MATE Team document ML-135-10 conducted by

Investigator Rosado dated February 9, 2011:

page 1 stated the Ford “victims truck” was driving 81.88 miles per hour in a 50

mile an hour zone.

Page 2 stated Nissan driven by the Applicant was driving 11.82 miles per hour at

time of impact.



It also concludes on Exhibits B 1-3 that the victim in this case was under the

influence of narcotics See NMS Toxicology Report of the victim page 3, he had cocaine
/ metabolitics 300ng / MI 1 methadone 300 ng/ml ; Phencyclidine 25 ng/ml prepared by
Susan Crookham certifying scientist. Also was Amphetamines 1000 ng/ml ; Barbituates

0.30 mcg/mi ; Benzodiazepines 50 nmimL ; cannabinoids 20 ng/m! in his system.

So on Page 9 lines 9 — 11 The solicitor falsely states that there was no evidence
collected' that would indicate that Alex Bush (victim) contributed in any way whatsoever

to this collision.
The victim was the one speeding and under the influence of narcotics.

See also (Exhibits C 1-5) S.C. Dept. of Trans. Hwy Main. Management System
Daily Work Report Page 3 “... on 11/7/14 to perform work, but tree is leaning over the

roadway and needs to be taken down by contractor.”

This clearly supports that the tree obstructed the Applicant's field of view, and
was a factor to this collision. The victim was traveling at (81.88 miles per hour) and the
- Applicant was driving (11.82 miles per hour) at time of impact. So, therefore, the victim

was factor to this collision.

So, the Applicant’s attorney in plea offer deprived the Applicant of a lesser
included offense charge and PCR counsel's failure to abide by the statutory provisions

held in the Uniform Post Conviction Procedure Act, citing S.C. Code Ann § 17-27-10 to

120 citing Rule 71.1 SCRCP. Failure to file for Brady Rule § Disclosure, failure to hire or

consult with an investigator or expert in obtainihg the vital documents did deprive the

Applicant of his right to a “full and fair” bite at the apple in Aice Supra.
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Also, for PCR counsel’s failure to file the mandated Rule 59 (e) motion pursuant
to Rule 71.1 (e) SCRCP deprived the Applicant of his issues being preserved for

Appellate Review.

And for Appellate Counsel’s failure to raise the issues in order to prevent them
from being procedurally defaulted in Habeas Corpus review violated Rule 243 (g)

SCACR.

These factors violated Sutton v. State, 606 S.E.2d 779, 781 (S.C. 2004) Over

ruled on other grounds by Brady v. State, 620 S.E.2d 743 (S.C. 2005). PCR cases are
treated differently from traditional civil cases, requiring for example, that Appellate
counsel brief all arguable issues despite counsel’s belief the Appeal is frivolous and

~ requiring by statute, court appointed counsel for an indigent who is granted a hearing Id.

citing Wade, 559 S.E. 2d at 847

Therefore, based on Fishbourne v. State, Supra, PCR counsel's failure to abide

by the uniform Post-Conviction Procedure Act citing SC Code Ann § 17-27-10 to 120.

Rule 71.1 SCRCP, and failure to file the mandated Rule 59 (e) SCRCP as required by

Fishbourne, Supra, and the newly discovered evidence citing McCoy v. State, Supra

S.C. Code Ann. § 17-27-45 (c) this newly discovered evidence is outside of the initial

record, does fall under the “Discovery Rule” and does require a hearing.

Based on the foregoing, this newly discovered evidence is of genuiné material
fact, and the Respondent has misrepresented the newly discovered evidence that does

establish a lesser included offense charge.




Also, the Respondent cannot place the burden of failure to file any motions or
evidence in his initial PCR hearing 2012-CP-02-0471 dated January 23, 2013 due to

“hybrid representation” once counsel is appointed, the applicant cannot file anything.

Nor can he make the counsel do anything. Citing Miller v. State, 388 S.C. 34, 697
S.E.2d 627 (2010); State v. Stuckey, 333 S.C. 56, 508 S.E.2d 564 (1998); Jones v.
State, 348 S/C/ 13. 558 S/E/2d 517 (2002);, State v. Rivera, 402 S.C. 225,'741 S.E.2d

694 (2013); U.S. v. Williams, 323 F.3d 892, (4 th Cir. 2000).

Pursuant to Rule 71.1 (e) SCRCP, the burden of proof upon the Applidant
according to Patrick v. State, 349 S.C. 203, 562 S.E.2d 609 (2002) is stripped away
pursuant to the hybrid representation Rule. Citing State v. Stuckey, Supra ct. n. (3) (This
court has previously held that there is no right under the South Carolina Constitution to

hybrid representation Foster v, State, 298 S.C. 306, 379 S.E.2d 907 (1989); State v.

Sanders, 269 S.C. 215, 237 S.E.2d 53 (1977) Since there is no right to hybrid
representation, substantive documents filed pro se by a person represented by counsel
are not accepted unless submitted by counsel citing Fpster, 298 S.C. at 307, 379
S.E.2d at 907. |

Wherefore, this application cannot be barred as the Respondent has
misrepresented, this newly discovered evidence has never been brought to bar or heard

and is of genuine material fact to support a hearing as a matter of justice, and as of right

citing McCoy v. State, Supra, S.C. Code Ann. § 17-27-45 (c) and citing Fishbourne v.

State, Supra.

Pursuant to Rule 501 COJC SCACR Cannon 3. Citing the Fifth and Fourteenth

Amendment under the United States Constitution the Applicant is “entitled” to an
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impartial judge in this case, and he does have a legal right to bring his New evidence to

bar.

The Applicant respectfully moves this court to deny the Respondent’s erroneous

conditional Order of dismissal and Return and motion to Dismiss this Application

pursuant to McCoy v. State, Supra, citing S.C. Code Ann § 17-27-45 (c) “Discovery

Rule” and citing Fishbourne v. State, Supra, and by written Order grant a PCR hearing
with appointment of counsel in the interest of justice, and as of right, citing the

Applicant’s equal protection of the law clause of the Fourteenth Amendment.

Respectfully submitted,

DATE: (5 1 Q72021

Stephen Corley, pro se Applicant
BRCI - 347938
4460 Broad River Rd.

Columbia, SC 29210-40
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STATE OF SOUTH CAROLINA

COUNTY OF AIKEN

Stephen Corley, #347938,
Applicant,

State of South Carolina,

Respondent.

)
)
)
)
Vs. )
)
)
)
)

IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUIT

2019-CP-02-0746

CERTIFICATE OF SERVICE
WITH 10 PAGES OF EXHIBITS

| Stephen Corley #347938 does hereby swear under the penalty of perjury that a
true copy of this Motion to Grant PCR Hearing and Appointment of Counsel has been
deposited in the U.S. Mail postage pre-paid and addressed to the following parties:

1. The Honorable Clifton Newman Chief Admin. Judge, P.O. Box 516, Kingstree,

SC 29556

2. Megan H. Jameson, Senior Asst. Dept. Attorney General, P.O. Box 11549,

Columbia, SC 29211-1549

DATE: S 1 27 /2021

NOTARY PUBLIC

My Commission expires: /) /a /) /CQ &9(0

Respectfully submitted,
Stephen Corley, pro se Applicant
BRCI - 347938
4460 Broad River Rd.

Columbia, SC 29210-4012
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SOUTH CAROLINA DEPARTMENT OF TRANSPORTATION
HIGHWAY MAINTENANCE MANAGEMENT SYSTEM

Dally Work Report CXRIBITC! ofS
Organization Unit District Date Report No.
70220 AIKEN -NEW ELLENTON AREA SEVEN THURSDAY - FEB 05, 2015 ‘10495081
Activity Work Description Work County Asget Group
408 TREE RENOVAL FALLEN
Asset Special Event Project Number
402

Type Route _Aux Begin MP _End MP 'Lenﬂh Direction Position Off System Description

Units of Accomplishment: 6.000 UOM:EACH Accident:N
Labor Equipment Material Total
Daily Cost: . 146, 39, 0. : 185,
Numbey Description _ Oxrg/UOM _Quantity Hours Unit Cost DWR_Cost
. e A - - e e - - 4
10055234 TAYLOR JOHN C 70220 5.0 146.
Equipment
010-03-0342 TRK, 1 TON UTILITY CREW C 702230 . 5.0 7.74 39.
Material '

DWR Comment: CUT UP AND REMOVED TREES FROM RIGHT-OF-WAY. ALSO INSPECTED TREES THAT RAD
BEEN CUT DOWN BY CONTRACTORS NEEDS TO BE PICKED UP

Type _Route _Aux Begin MP End MP Length Direction _ Position Off System Description
Report No. Labor Cost Equipment Cost  Material Cost Total Cost Accomplishment

Work County Beat Asset
’ HWork Request Number Requested Date

s 576 00 1.64' 1.65 ,01 B RIGHTWY

10495089 49, . 13. 0. 63. 2.000
AIKEN ' ' '
832544 01/27/2015
8 218 00 .62 .62 00 - W RIGETWY
10495100° 24, 7. °. 31, 1.000
_AIKEN e . . .
- ) ) - TTT T 833912 02/03/2015
833903 02/02/2015
s 218 00 .86 .86 .00 BE RIGHTWY
10495102 24, 7. 0. 31, 1.000
AIKEN :
833912 02/02/2015
) 833903 02/02/2015
a8 g A By RIGHTWY
10495136 . 24. 7. 0. 31. 1.000
AIKEN
833929 02/02/2015
833922 02/02/2015
. 16-JUL-15 08:52:00 : 1 of 2
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SOUTH GAROLINA DEPARTMENT OF TRANSPORTATION
HIGHWAY MAINTENANCE MANAGEMENT SYSTEM

Dally Work Report EVpLT C 2o )

, Organization Unit Distxict Date Report No,
70220 ATKEN ~NEW ELLENTON ARBA SEVEN THURSDAY - FEB 05, 2015 10495081
__Activity Work Description Woxrk. County Asget Group
408 TRER REMOVAL FALLEN
. Asset . ) Spegial Eyvent. Project Number.
402

Type Route _Aux Begin MP _End MP ‘Length Direction Position Qff System Degcription

‘Unite of Accomplishment: 6.000 UOM:BACH Accident:N
Labor Bquipment Material Total
paily Cost: 146. 39. ' 0. 185.
Type _Route Aux Begin MP End MP Length Direction _ Position Off System Description . .
ﬁé?é‘i:—cﬁ’". Ak ' ﬁla'j Fa— *E: . ‘i"tm‘ g, _.mi ot Tot ,-i- . A 313 gt [ SO |
Work County Beat B ] Reset
Work Reguest Number  Requested Date
scC 4 00 5.55 5.55 .00 W RIGHTNY
10495145 24. 7. 0. 31. 1.000
AIKEN
833929 02/02/2015
833922 02/02/2015
. ]..G-JU'I';-J.S, 08:52:00 . 2 of 2

e loof 19



SOUTH CAROLINA DEPARTMENT OF TRANSPORTATION
HIGHWAY MAINTENANCE MANAGEMENT SYSTEM

Work Request Report CUHHTC] ot 9

Work Request No. 807898 Date: 11-88EP-~14 Time: 1l:122aMm

Requeésted Work: COME AND REMOVE OVER HANGING LIMB,
THIS OVER HANOING LIMB IS ACROSS FROM HORSE HEALTH.

Activity: 405 LI¥B MANAGEMENT Work Descr: Priority: 60 DAYS

Directions: ON HIGHWAY 8C-302 BEFORE COUCHTON PASS AIKEN ELECTRIC COOPERATIVE
IN THE BOTTOM ACROSS FROM HORSE HEALTH.

Digtrict Work County Cong. Dist. Road Name

7 AIKEN 2
Type Route Aux Begin MP End MP Dix. Position Off sttem Deacrigtion

_ .- o e i e

8¢ 4 00 2.44 2.44 B TRIC

Reported By: BOBBY WITHITE
Address: 140 CONES DRIVE

City: AIKEN State: B8C Zip: 29801-0000
Home Phone: Work Phone: (803)215-9436

Aosessment : WENDY WENT OUT ON TODAY 9-11-14 AND LOOKED AT THIS (CY3).
CONTRUCTION IS IN THIS AREA RESURFACING., FOUND NO IMMEDIATE DANGER.
ASSESED AGAIN BY JC.TAYLOR ON 11/07/2014 TO PREFORM WORK BUT TREE
I8 LEANING. OVER THE ROADRAY:AND NEEDS TO BE TAKEN DOWN BY
CONTRACTOR. CONTRACTGR (KERVIN] CUT DOWN TREES. THE OVERHANGING
LIMB DESIGNATED IN THE WORK REQUEST WAS PART A TREE CUT DOWN BY
CONTRACTOR. TREE DEBRIS TO BE REMOVED BY BCDOT.

Asgessed by Meets Objective Recommend for Approval SCDOT Approval

———— —_— i P ] o eme s - - PEREETE O § amerm e —— e = etmm o rmeme md

02-12 / 0214

Date Certifiled: PE# PE Name:
Responsible Org: 70220-AIKEN -NEW ELLENTON Closed:28-JAN-15

16-JUL-15 08:46:i55 1 of 1
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lken Coun alntenance Inspection - Trees

INSPECTOR: i/ Liom ITeele I 1. 532

P.O. No. ]
Road No. or Inspection Area County: Alken
Weather Sanhiy/ Temperature | Days Charged
e _ _ i 50 °F
Work Performed By Crew Rervin T tee Sertice ~ Location
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Indicate Any Traffice Control Deflciencles & Action:
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SOUL'H CAROLINA DEPARTMENT OF TRANSPORTATION
HIGHWAY MAINTENANCE MANAGEMENT SYSTEM

Work Request Selection Report _

District _Ora.County _Resnnnsihleﬁmanizm:inn_nnin Activity Work Description

7 02 ' 408
__Work County Congressional District Status Priéritx - Work Req. No.

. ‘

ATKEN !
Type Route Aux Begin MP End MP. QRf System . Road Name
sc 4 00 1.47  2.47
From Reported Date To Reported Date Days 0ld Requestox Type Reported By Area Code Phone No.

10/17/2003 : 07/16/2015
From Completion Date To Completion Date- Iype Certification Status

Work Reg.No. Reported Date Activity: . Work Description Priority  Regquestor Type Reported By Work County
Road Name : ' Type Routedux Begin MP End MP - H: PHONE W: PHONE

District: 7 ‘
Org.County: 02 - ATKEN ) .
Responsible Org.Unit: 70220 - AIKEN -NEW ELLENTON AREA

833922 02/02/2015 408 - TREE R.EMOVAI: FALLEN 60 DAYS 8CDOT IR:SPECTOR WILLIAM STEELE AIXEN
sc 4 00 2.44 2.44 ;

Requested Work: REMOVE DEBRIS FROM TREES CUT DOWN BY CONTRACTOR IN' RIGHT OF WAY.

Directions: o SC-4 (WAGENER RD.) mrmm AIXEN ELECTRIC COOP AND COUCHTON ACROSS FROM HORSE HEEALTH.

Assessment: REMOVE DEBRIS FROM. mmés CUT DOWN BY CONTRACTOR. ;
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EXHIBIT D

a mile east of the Aiken Electric Cooperative, Alex and

Katie who were Both wéaring seat belts and headed

eastbound in Alex‘'s 2001 red Ford Explorer, was struack
.4 | head-on by a gray 2009 Nissan Pathfinder traveling in the
wrong lane and driven by the Defendant, Mr. Corley.

The Highway Patrol MATE team would later calculate

posted speed limit is. 50 miles an hour.

5

6

7 | Mx. Corley's speed at impact at 77 miles an. hour. The
8

g

' No ‘evidence was collected that would indicate that
10 [ Alex Bush contriSuted in any way whatsoever to this
11 ] collision.
Judge, at this time we'd like to show you some slides
of the scene and of the collision.

14 The red car would represent the Explorer traveling

15 | east ‘on Highway 302, and the gray car being' Mr. Corley's

16 | 2001 Pathfinder traveling west on 302,

17 Thera's the impact. .

18 And that's where both vehicles rested following the
"19 { collision. .

20 Unit one being the éxplorer, unit two being the Nissan
21 | Pathfinder.

22 . Judge, this is looking westbound into Aiken, up

23 | Highway 302. The Explorer on the left was the vehicle
driven by Mr. Bush. The Nissan Pqthfiﬁder on the right

driven by Mr.'cOrley. ' .
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That?s Mr Busn's Bxplo::er
'rhat. g Mr. Cm:ley éat‘nfinder.

Anotgm.t photograph af the Pathfinder,

Thab’s the £z:oat of Hre Buah's Exglorear:.-
Yonrlﬁonnr can sge» here, there"-s full airbarg
deployment bpth on the defverts:. aide and on the paéaeng-m;
-l side., Your Honor,.the 1mpact, as: you can sea, Walsx s:l.mply
-:,19.' extraord.’unary and. net;. suxv:.v‘able. Bot‘h t{:r:t Bush and
13: M Scott« ‘would have the:Lr.' seat - belts cuf: off of them
@12 prler to. >being ext:r,a»bted from the E:xp:l.m:e.rr
i 18] dudge, EMS vecéfved this. call. at 625 pem. '.l‘hey
m arrived g‘n thé scEne at 6‘37 p.m., apﬁroxim&tely 12

;fm)e:tng; S‘m'é'J;l'é'a’-‘-o‘f" , __}. D




