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P E R C U R I A M: T h e St at e a p p e als t h e cir c uit c o urt's r e v ers al of H a n n a h K ell y's 
m a gistr at e' s c o urt c o n vi cti o n f or dri vi n g wit h a n u nl a wf ul al c o h ol c o n c e ntr ati o n 
( D U A C), ar g ui n g t h e cir c uit c o urt err e d i n fi n di n g t h e St at e's r e p e at e d r ef er e n c es t o 



dri vi n g u n d er t h e i nfl u e n c e ( D UI) d uri n g its o p e ni n g st at e m e nt w er e i m pr o p er,
pr ej u di ci all y aff e ct e d K ell y' s s u bst a nti al ri g hts, d e pri v e d h er of a f air tri al , a n d 
w arr a nt e d a mi stri al.  T h e St at e f urt h er ar g u es t h e cir c uit c o urt err e d i n fi n di n g t h e
c o m m e nts vi ol at e d s e cti o n 5 6 -5 -2 9 3 3 (I) of t h e S o ut h C ar oli n a C o d e (2 0 1 8 ).  W e 
affir m  i n p art, r e v er s e i n p art, a n d r e m a n d t o t h e m a gistr at e's c o urt f or a n e w tri al.1   

F a cts a n d P r o c e d u r al Hist o r y

O n F e br u ar y 1 9, 2 0 1 6, Tr o o p er Tr a vis M et h vi n st o p p e d K ell y w h e n  h e wit n ess e d 
h er w e a vi n g o ut of h er l a n e of  tr affi c.  Aft er n oti ci n g a str o n g o d or of al c o h ol a n d 
c o n d u cti n g t hr e e fi el d s o bri et y t ests, Tr o o p er M et h vi n arr e st e d K e ll y f or D UI
u n d er s e cti o n 5 6 -5 -2 9 3 0 of t h e S o ut h C ar oli n a C o d e (2 0 1 8 ). 

I n ma gi str at e' s c o urt, t h e St at e el e ct e d t o tr y K ell y f or D U A C u n d er s e cti o n 
5 6 -5 -2 9 3 3 of t h e S o ut h C ar oli n a C o d e (2 0 1 8 ) i nst e a d of D UI.  K e ll y o bj e ct e d a n d 
m o v e d f or a mistri a l d uri n g t h e f oll o wi n g p orti o n of t h e St at e 's o p e ni n g st at e m e nt:

A s y o u h e ar d J u d g e S u m m e y s a y , Ms. K ell y o v er h er e, 
s h e w a s c h ar g e d wit h dri vi n g wit h a n u nl a wf ul al c o h ol 
c o n c e ntr ati o n, D U A C . . . .  Ms. K ell y w as st o p p e d o n 
F e br u ar y 1 9t h of 2 0 1 6, s o j ust a b o ut a y e ar a g o, b y 
Tr o o p er M et h vi n. H e c o n d u ct e d a n i n v esti g ati o n a n d 
arr e st e d h er f or dri vi n g u n d er t h e i nf l u e n c e.  Y o u' v e 
h e ar d of a D UI, dr u n k dri v i n g.  D UI l a w i n S o ut h 
C ar oli n a, I' m g oi n g t o r e a d it t o y o u:  

"It is u nl a wf ul f or a p ers o n t o dri v e a m ot or v e hi cl e 
wit hi n t hi s st at e w hil e u n d er t h e i nfl u e n c e of al c o h ol t o 
t h e e xt e nt t h at t h e p er s o n' s f a c ultie s t o dri v e a m ot or 
v e hi cl e ar e m at eri all y a n d a p pr e ci a bl y i m p air e d. "

I c o u nt f o ur t hi n g s fr o m t h at: It's u nl a wf ul t o dri v e a 
m o t or v e hi c l e, wit hi n t his st at e, w hil e u n d er t h e i nfl ue n c e 
of  al c o h ol, t o t h e e x t e nt t h at t h e p ers o n's f a c ulti es 
( u ni nt elli gi bl e).

K e ll y a s s ert e d s h e w a s pr ej u di c e d b y t h e St at e's m ulti pl e r ef ere n c es t o D UI a n d 
t h at t h e St at e' s i m pr o p er c o m m e nts li k el y c o nf us e d t h e j ur y. U nf ort u n at el y, a g o o d 

                                      
1 W e d e ci d e t hi s c a s e wit h o ut or al ar g u m e nt p urs u a nt t o R ul e 2 1 5, S C A C R.



bit of t h e h e ari n g t a p e w a s tr a n s cri b e d as " u ni nt elli gi bl e, " b ut t h e m ai n ar g u m e nt 
m a d e b y t h e d ef e n s e w as as f oll o ws :

( U ni nt elli gi bl e) h e c h os e t o tr y t his as a D U A C, t h at's t h e 
St at e's pr er o g ati v e t o d o.  B ut it cr e at es t h es e iss u es 
( u ni nt elli gi bl e).  T h er e's a pr ej u di c e h er e.  All of a 
s u d d e n it' s li k e, " O h, s h e g ot arr est e d f or D UI t o o ? "
( U ni nt elli gi bl e).  It c a u s e s mass c o nf usi o n ( u ni nt elli gi bl e) 
a b s ol ut e[] pr ej u di c e ( u ni nt elli gi bl e).  H o w h e e x pl ai ns 
h o w h e g ot t h er e, pr o vi n g t h e St at e's b ur d e n, t h e y c h os e 
t hi s ( u ni nt elli gi bl e).  B ut t h e y d o n't g et t o d o u bl e -di p a n d 
t al k a b o ut b ot h.  T hat' s g oi n g t o c a u s e mass c o nf usi o n.  
A n d t h at' s w h y I a s k f or a mistri al.

T h e St at e r e s p o n d e d t h at it n e e d e d t o e x pl ai n t o t h e j ur y t h at K ell y w as ori gi n all y 
arr est e d f or D UI b ut w a s b ei n g pr os e c ut e d f or D U A C, ar g ui n g:  

T h er e' s n ot hi n g t h at s a ys I c a n't.  I m e a n, t hi s i s a b s ur d.  
T hi s i s a b s ur d, Y o ur H o n or, t h er e is n o c as e l a w t h at s a ys 
t hi s.  ( U ni nt elli gi bl e) c h ar g e d wit h t his, w e'r e g oi n g 
f or w ar d wit h t hi s b e c a us e of t h es e r e as o ns.  

T h e m a gistr at e i n di c at e d s h e u n d er st o o d t h e n e e d t o e x pl ai n t o t h e j ur y h o w t h e 
c h ar g es pr o gr e s s e d fr o m D UI t o D U A C, b ut c a uti o n e d t h e St at e " n ot t o d o t h e 
el e m e nts of D UI, j u st t h e el e m e nts of D U A C. " T h e m a gistr at e f urt h er t ol d t h e 
s oli cit or, " d o n 't c o m p ar e t h e diff er e n c e i n t h e el e m e nts. "  T h e m a gistr at e d e ni e d 
K e ll y's m oti o n f or a mi stri al, n ot e d t h e r estri cti o ns pl a c e d o n t h e St at e's o p e ni n g 
st ate m e nt, a n d c o nti n u e d wit h t h e tri al. 

T h e j ur y s ub s e q u e ntl y vi e w e d a vi d e o of Tr o o p er M et h vi n 's e n c o u nt er wi t h K e ll y, 
w hi c h i n cl u d e d Tr o o p er M et h vi n e x pl ai ni n g h e w as arr esti n g h er f or D UI. D uri n g 
t h e vi d e o, K ell y st at e d, "I s h o ul d h a v e st a y e d w h er e I w as at, I s h o ul d h a v e st o p p e d 
dri n ki n g. " Tr o o p er M et h vi n off er e d a n d a d mi nist er e d a br e at h t est t o K e ll y t o 
d et e rmi n e h er b r e at h al c o h ol c o nt e nt ( B A C) l e v el, w hi c h w a s r e c or d e d a s . 0 9 .

T h e j ur y f ou n d K ell y g uilt y of dri vi n g wit h a n u nl a wf ul al c o h ol c o n c e ntr ati o n of 
. 0 8 b ut l es s t h a n . 1 0 u n d er s e cti o n 5 6 -5 -2 9 3 3 . T h e m a gi str at e 's c o urt s e nt e n c e d 
K e ll y t o fort y -ei g ht h o ur s of  c o m m u nit y s er vi c e. 



K e ll y a p p e al e d t o ci r c uit c o urt.  T h e cir c uit c o urt r e v ers e d K e ll y's c o n vi cti o n a n d 
r e m a n d e d t h e m att er f or a n e w tri al, fi n di n g t h e St at e's r e p e at e d r ef er e n c es t o D UI 
w arr a nt e d a n e w tri al o n t h e D U A C c h ar g e .  T h e St at e h as a p p e al e d t h e r e v ers al of 
K e ll y's c o n vi cti o n.

2

St a n d a r d of R e vi e w

" T h e d e ci si o n t o gr a nt or d e n y a m oti o n f or a mi stri al i s a m att er wit hi n a tri al 
c o urt's s o u n d di s cr eti o n, a n d s u c h a d e cisi o n will n ot b e dist ur b e d o n a p p e al a bs e nt 
a n a b us e of di s cr eti o n a m o u nti n g t o a n err or of l a w. "  St at e v. C o u n cil , 3 3 5 S. C. 1, 
1 2, 5 1 5 S. E. 2 d 5 0 8, 5 1 4 ( 1 9 9 9) .  "A mis tri al s h o ul d o nl y b e gr a nt e d w h e n 
'a b s ol ut el y n e c e s s ar y, ' a n d a d ef e n d a nt m ust s h o w b ot h err or a n d r es ulti n g 
pr ej u di c e i n or d er t o b e e ntitl e d t o a mistri al. " St at e v. St a nl e y , 36 5 S. C. 2 4, 3 4, 
6 1 5 S. E. 2 d 4 4 5, 4 6 0 ( Ct. A p p. 2 0 0 5).  " W h et h er a mi stri al i s m a nif estl y n e c ess ar y 
is a f a ct s p e cifi c i n q uir y." I d. ( q u oti n g St at e v. R o wl a n d s , 3 4 3 S. C. 4 5 4, 4 5 7, 5 3 9 
S. E. 2 d 7 1 7, 7 1 9 ( Ct. A p p. 2 0 0 0) ).

L a w a n d A n al y si s

T h e St at e ar g u es t h e cir c uit c o urt err e d i n r e v ersi n g K e ll y's D U A C c o n vi cti o n a n d 
i n d et er mi ni n g t h e St at e' s r e p e at e d r ef er e n c es t o t h e u n c h ar g e d D UI w arr a nt e d a 
mistri al.  T h e St at e f urt h er ar g u e s t h e cir c uit c o urt err e d i n fi n di n g t h e c o mm e nts i n 
its o p e ni n g st at e m e nt vi ol at e d s e cti o n 5 6 -5 -2 9 3 3( I).

I. S e cti o n 5 6 -5 -2 9 3 3

S e cti o n 5 6 -5 -2 9 3 3 pr o vi d e s i n p art: "It i s u nl a wf ul f or a p er s o n t o dri v e a mot or 
v e hi cl e wit hi n t hi s St at e w hil e hi s al c o h ol c o n c e ntr ati o n is ei g ht o n e -h u n dr e dt hs of 
o n e p er c e nt or m or e. " § 5 6 -5 -2 9 3 3( A). T h e st at ut e f urt h er st at es : 

A p er s o n c h ar g e d f or a vi ol ati o n of S e cti o n 5 6 -5 -2 9 3 0 
m a y  b e pr o s e c ut e d p urs u a nt t o t his s e cti o n if t h e ori gi n al 
t e sti n g of t h e p er s o n's br e at h or c oll e cti o n of ot h er b o dil y 
fl ui d s w a s p erf or me d wit hi n t w o h o urs of t h e ti m e of 
arr e st a n d r e a s o n a bl e s us pi ci o n e xist e d t o j ustif y t h e 
tr affi c st o p.  A p e r s o n m a y n ot b e pr os e c ut e d f or b ot h a 
vi ol ati o n of S e cti o n 5 6 -5 -2 9 3 0 a n d a vi ol ati o n of t his
s e cti o n f o r t h e s a m e i n ci d e nt.

                                      
2 K e ll y di d n ot fil e a r e s p o n d e nt's bri ef wit h t his c o urt .  



§ 5 6 -5 -2 9 3 3(I ) ( e m p h a si s a d d e d).

S e cti o n 5 6 -5 -2 9 3 0 ( A) of t h e S o ut h C ar oli n a C o d e ( 2 0 1 8) pr o vi d es i n p erti n e n t 
p art:

It i s u nl a wf ul f or a p er s o n t o dri v e a mot or v e hi cl e wit hi n 
t hi s St at e w hil e u n d er t h e i nfl u e n c e of al c o h ol t o t h e 
e xt e nt t h at t h e p er s o n's f a c ulti es t o dri v e a m ot or v e hi cl e 
ar e m at eri all y a n d a p pr e ci a bl y i m p air e d, u n d er t h e 
i nfl u e n c e of a n y ot h er dr u g or a c o m bi n ati o n of ot h er
dr u g s or s u b st a n c e s w hi c h c a us e i m p air m e nt t o t h e e xt e nt 
t h at t h e p er s o n' s f a c ulti es t o dri v e a m ot or v e hi cl e ar e 
m at eri all y a n d a p pr e ci a bl y i m p air e d, or u n d er t h e 
c o m bi n e d i nfl u e n c e of al c o h ol a n d a n y ot h er dr u g or 
dr u g s or s u b st a n c e s w hi c h c a us e i m p air m e n t t o t h e e xt e nt 
t h at t h e p er s o n' s f a c ulti es t o dri v e a m ot or v e hi cl e ar e 
m at eri all y a n d a p pr e ci a bl y i m p air e d. 

Alt h o u g h t h e cir c uit c o urt f o u n d t h e St at e vi ol at e d s e cti o n 5 6 -5 -2 9 3 3( I) b y 
r ef er e n ci n g b ot h D UI a n d D U A C i n its o p e ni n g st at em e nt , t h e st at ut e is vi ol at e d 
o nl y w h e n a p er s o n i s p r o s e c ut e d f or b ot h D UI a n d D U A C. S e e § 5 6 -5 -2 9 3 3(I ) 
(" A p ers o n m a y n ot b e pr o s e c ut e d f or b ot h a vi ol ati o n of S e cti o n 5 6 -5 -2 9 3 0 a n d a 
vi ol ati o n of t hi s s e cti o n f or t h e s a m e i n ci d e nt. " ).  I n t his c as e, t h e m a gistr at e's j ur y 
c h ar g e, t h e v er di ct f or m, a n d t h e j ur y's v er di ct cl e arl y i n di c at e K e ll y w a s b ei n g
pr os e c ut e d o nl y f or D U A C, n ot D UI.   A c c or di n gl y, w e h ol d t h e cir c uit c o urt err e d 
i n fi n di n g t h e St at e vi ol at e d s e cti o n 5 6-5 -2 9 3 3(I ).

I I. Mi st ri al

Pri or t o K ell y's o bj e cti o n , t h e St at e b e g a n its o p e ni n g st at e m e nt b y r ef er e n ci n g 
D UI fi v e diff er e nt ti m e s, r e a d t h e D UI st at ut e, a n d dis c uss e d t h e el em e nts of D UI, 
w hil e o nl y m e nti o ni n g D U A C o n c e.  Alt h o u g h t h e m a gistr at e i nstr u ct e d t h e St at e 
t o r efr ai n fr o m m a ki n g a n y f urt h er c o m m e nt s c o mp ari n g t h e el e m e nts of  D UI wi t h 
t h os e of D U A C, t h e c o urt di d n ot i n str u ct t h e j ur y t o disr e g ar d t h e St at e's pri or 
st at e me nt s.  M or e o v er , t h e c o urt all o w e d t h e St at e t o e x pl ai n "t h e D UI t o D U A C ,"
b e c a us e "t h at g a p t h er e, I u n d er st a n d t h at h as t o b e e x pl ai n e d. "  T h e St at e
c o nti n u e d t o ar g u e, K ell y c o nti n u e d t o o bj e ct, a n d t h e o p e ni n g st at e m e nts 
e v e nt u all y r e s u m e d.  



At t h e a p p ell at e h e ari n g , t h e f oll o wi n g e x c h a n g e o c c urr e d b et w e e n t h e cir c uit c o urt 
a n d t h e St at e:  

T H E C O U R T: [ W]h y ar e y o u t al ki n g a b o ut D UI w h e n 
y o u'r e pr o s e c uti n g [ s o m e o n e f or] D U A C ?  T h at's li k e 
c o mi n g i n t hi s c o urt a n d y o u' v e g ot s o m e b o d y c h ar g e d 
wit h m a n sl a u g ht er a n d y o u st art t al ki n g a b o ut cri mi n al 
s e x u al c o n d u ct.  I me a n[,] ot h er t h a n tr yi n g t o pr ej u di c e 
t h e j ur y[,] w h y w o ul d y o u d o s o met hi n g li k e t h at[ ?]

[ S T A T E]: T o e x pl ai n t o t h e j ur y, Y o ur H o n or, w h y t h e y 
ar e g oi n g t o h e ar t h e arr esti n g offi c er's —

T H E C O U R T: B ut s h e's n ot c h ar g e d wit h D UI.

[ S T A T E]: Y o ur H o n or, s h e w as arr est e d f or D UI.

T H E C O U R T: S o w h at ?  Y o u'r e tr yi n g h er f or a diff er e nt 
c h ar g e.  W h at d o y o u t hi n k gi v es y o u t h e ri g ht t o t al k t o 
t h e j ur y a b o ut D UI w h e n y o u'r e tr yi n g it f or [ D U A C] ?  

. . . .

[ S T A T E]: Y e s sir, I u n d erst o o d.  T h e offi c er s a ys o n t h e 
vi d e o t h at w a s pl a y e d t o t h e j u r y[,] y o u'r e u n d er arr est f or 
D UI.  T h er e i s e xt e n si v e dis c ussi o n o n t h e vi d e o a n d i n 
t h e br e at h t e st r o o m t hat t h e j ur y s e es of D UI.  T h e p oi nt 
of  di s c u s si n g D UI a n d D U A C is t o s a y t o t h e j ur y, t h e y 
d o n't k n o w t h e s e t hi n gs, s h e i s arr e st e d f or D UI.  S h e is 
n ot gi v e n a br e at h t est u ntil aft er t h at arr est. 

T H E C O U R T: M y at tit u d e a b o ut it a n d I d o n't k n o w h o w 
t h e y d o it i n M a gistr ate' s c o urt.  I n Cir c uit C o urt it 
d o e s n't m att er w h at s h e w as arr est e d f or; it w as w h at t h e y
i n di ct e d f or a n d w h at y o u'r e tr yi n g t h e m f or.  A n d I 
a s s u m e i n M a gi str at e's c o urt it's w h at y o u'r e tr yi n g t h e m 
f or; n ot w h at t h e y w er e arr est e d f or.

[ S T A T E]: Y o ur H o n or, I t hi n k t h e j ur y n e e d s t o 
u n d er st a n d t h at t h e br e at h t est is n ot t a k e n u ntil aft er t h e 



arr e st f or D UI.  T h at's w h e n [s h e] w as c h ar g e d wit h 
D U A C.

T H E C O U R T: I' m g oi n g t o gr a nt t h e a p p e al a n d r e m a n d 
it b a c k f or a tri al wit h i nstr u cti o n t h at t h e pr os e c ut or is 
n ot t o m e nti o n D UI or g o i nt o D UI w h e n h e is tr yi n g 
D U A C, o k a y.

W e a gr e e wit h t h e cir c uit c o urt' s r e as o ni n g t h a t t h e St at e's r e p e at e d r ef er e n c es t o
D UI, b ot h b ef or e a n d aft er K ell y's m oti o n f or a mistri al, pr ej u di c e d h er s u c h t h at a 
mistri al w a s n e c e s s ar y.  S e e St a nl e y , 3 6 5 S. C. at 3 4, 6 1 5 S. E. 2 d at 4 6 0 (h ol di n g " a 
d ef e n d a nt m u st s h o w b ot h err or a n d r es ulti n g pr ej u di c e i n or d er t o b e e ntitl e d t o a 
mistri al "); St at e v. C o p el a n d , 3 2 1 S. C. 3 1 8, 3 2 4, 4 6 8 S. E. 2 d 6 2 0, 6 2 4– 2 5 ( 1 9 9 6)
(" O n  a p p e al, t h e a p p ell at e c o urt will vi e w t h e all e g e d i m pr o pri et y of t h e s oli cit or's 
ar g u m e nt i n t h e c o nt e xt of t h e e ntir e r e c or d. ").   T h us , w e affir m t h e cir c uit c o urt' s 
fi n di n g t h at t h e m a gistr at e's c o urt a b u s e d its dis cr eti o n i n d e n yi n g K ell y's m oti o n 
f or a mistri al.  

C o n cl usi o n

B as e d o n t h e f or e g oi n g, t h e cir c uit c o urt's or d er r e v ersi n g K ell y's D U A C 
c o n vi cti o n is  

A F F I R M E D I N P A R T, R E V E R S E D I N P A R T, A N D R E M A N D E D .

K O N D U R O S a n d M C D O N A L D, J J., a n d L O C K E M Y, A. J. , c o n c u r.


