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148 OF PUBLIC WRONGS

1L BURGLARY, or nocturnal housebreaking, lbw’g! latrocinium frobbery of the
castle], which by our antient law was called har{tesecken. as it is in Scotlang to thig
day, has always been Jooked upon as a very hein_pus,oﬂ“ence: not only because of the
abundant terrar that it naturally carties with it, but also as it is 2 forcible invasiop and
disturbance of that right of habitation; which-ev:'ary‘ individtal might acquire evep in
a state of nature; an Invasion, which.in such a state, Would be sure to be Punished
with death, unless the assailant were the stronger. But in civil society; the Jaws {;1;0
come in‘to the assistance of the weaker party: and, besides that they leave him thj;
natural right of killing the aggressor, if he can, (as was shewn in a former chapter)s
they also protect and avenge him, in case the might of the assailant is too powerfy),
And the law of England has so particular-and tender a regard to the immunity of 5
matis house, that it stiles it his castle, and will never suffer it to be violated with
{mpunity: agreeing herein with the 'sentiments'lof antient: Rome, as expressed in the
words of Tully% °quid enim sanctius, quid ovlnm'- religione munitius, quam domus
uniuscujusque civium? [For what is more sacred, what more inviolable, than the
house of every citizen?]™ For this reason {5) no doors can in general be broken open
to execute any civil process; though, in criminal causes, the public safety supersedes
thé private. Hence also in part arises the anjmadversion of the law upon. eaves-
droppers, nusancers, and incendiaries: and to this principle it must be assigned, that
a man may assemble people together lawfully (at least if they do not exceed ele_ven)’
without danger of raising a riot, rout, or unla\:vﬁxl assembly, in order to protect and
defend his house; which he is not permitted to do in any other case".

Tue definition of 2 burglar, as given us by six Edward Coke?, is, “ he that by nigl}t
breaketh and entreth into a mansion-house, slvi_th intent to commit a felony” In thI;
definition there are four things to be considered; the time, the place, the manner,an
the intent. e 10

1. THE time must be by night, and not by day; for in the day time there

. . . . 4. P - Ch more heinous
burglary. We have seen, in the case of justifiable homicide, how mu ved by
all laws made an attack by night, rather than'by day; allowing tht.'. party :ltmhat i
night to kill the assailant with impunity. As to what'is reckoned night, an i:’ ndio
for this purpose: antiently the day was accounted to begin only at sunﬂ: -fgt'herc be
end immediately upon sunset; but the better opinicn seems to Pe, tha lm o fae
daylight or crepusculum (twilight] enough, begun or left, 10 drscer? a e manf
withal, it is no burglary*.* But this does not extend to moonlight; for ==

r Seepag. 180 [IV. 119).

* prodomo, 41

" 1Hal. 2.C. 547,

* 31nsL 63

* See pag, 180,381 [JV. 119).

* 3 1nst 63.1 Hal P.C., 550.1 Hawk. P.C. 101.

/

ared unh"‘d

* Cicero' speech was defivered In 57 sc. s to be ded
* ‘The Rlot Act, 1 Geo. 1 5L 2. ¢. 5 (1714), enabled gathetings of twelve or more person

and heoce subject to anocder to disperse within anhour: see IV, 94-5, edtol Hal. P
* In subsequent editions the foolnote reference to 1 Hal. RC. 550 Is erroneously alte”

uq.
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ies would go unpunished. :
idaight burglar o un tand besides,
foes 101 50 properly arise from its being done fn g da?:,'::ugmymhfoifence
ghenall the creation, except beasts of prey, are o rest; whey Ial e dead of pjgh,
e, and rendered his castle defenceless, $¢2p has disarmeg gy,

As to the place. It must be, according to sir g ’
m;sian house; and therefore to account forgthe m;gf:‘;axbm; deﬁnition, na
is burglary, as it undoubtedly is, he quaintly obserye that it Ny '8 0pen a church
pil*[God’s mansion house]. But it does not seem absolutely nece ;mus mansiongli
inall cases be a mansionshouse; for it may also be committe d bybiz']dﬂlal itshould
orwalls of a fown in the night*, though that perhaps sir Bdward Cole ng the gates
cilled the mansion-houise of the garrison or corporation, Spdman-deﬁnwzld have
tobe, “nocturna diruptio alicujus habitaculi, vel ecclesiae, eliam murgrum 23 ml:rghry
bugi, ad feloniam perpetrandam [the nocturnal b portarunive.

reaking open of any habitati :
chuech, or even the walls or gates of a town, for the purpose ofcommil};ing atg;::y;:

And therefore we may safely conclude, that the requisite of its being domus
manslonalis [mansion house] is only in the burglary of a private house; which s the
most frequent, and in which it is indispensably necessary to form its guilt, that it
must be in 2 mansion or dwelling house. For no distant barn, warehouse, or the like,
ateunder the same privileges, nor locked upon as a man's castle of defence: riorisa
b‘f“kiﬂg open of houses wherein nio man resides, and which therefore for the time
being ate not mansion-houses, attended with the same circumstances of midnight
terror. A house however, wherein a man sometimes resides, and which the owner
heth only left for a short season, aninto revertendi [with the intentlon of returningl,
isthe abject of burglary; thouigh no one.be ia it, at the time of the fact committed.
Andifthe barp, stable, or warehouse be parcel {6) of the mansion-house, though not
‘““!" the same raof or contiguous, a burglary may be committed therein; f?”he
:Eg: house protects and privileges all its branches and appurtenants, ifmthmﬁ;
fnhamf:, or homestall=5 A chamber in.a college or an inn of “’“’:ﬁ ‘?Ztﬁhe
mansion-;\ rath a distinct property, is, to all other PUrPse 7 ‘:ivat:house. the
angion £ Ouse Ofthe owner*, So also is a room or lodging, inanyP vion, inhabited
sepa or the time being (7) of the lodger. The house ofa corpor® sio;l-houSe of
e e apartments by the officers of the body corporate, is ‘:‘e ’:a:hop, pascel of
mmhe?om.mn' and not of;the respective officers", But if [ hre o dwellinghouses
Nr cap :‘:,n Thom andwork or trade init, butnever'liefh.e:;’:::; from the
the hots 8lary be committed thergin: for by the le?“ l_t ! ho oCCupies the other
% and therefore is not the dwellinghouse of him W

g
B

' Gloss,
t ! Burglary, |
.,*N%Q“&M.g Hawk, P.C.103,

Tty g < 5581 Hawk, PG,
" 18 hl:nc‘ 556, 104,

W .
: “detburns cage] Foser. 38, 39,

ey
san obsolete form of ‘homestead).

-t "%
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150, OF PUBLIC WRONGS.

part; neither can I be said to dwell therein, wher'; I neve[r] lie theret,

- Nei
burglary be. committed in a tent or booth erected in.a market or fair; m;t;;ct;“
p W 3

owner may Jodge therein’: for thie law regards thus highly-nothing but permapg,

edifices; a house, or church, thewall, or gate of a-‘town; (8) and it is the folly of the
owner to lodge iri so fragile a tenement: but his lodging there no more makes
burglary to break it open; than it would be to uncover a tilted waggon ii the saye
circumstances.

3. As'to the manner of committing burglary: there-must be both a breaking ang
an entry to complete:it. But they need not be thh done at once: for, if a hole be
broken one night, and the same breakers énter the next night through the sanie,
are burglars®, There (9) must be an actual breaking; not a.mere legal clausum frigit
[breach of the enclosure], (by leaping over invisible ideal boundaries, which may
constitute a civil trespass) but a substantial and forcible itruption. As at least by
breaking, or taking out the glass of, or otherwiseiopeni'ng. a window; pickinga lock,
or opening it with a Key; nay, by lifting up the lat{:h of a door, or unloesing any other
fastening which the owner has provided. But if a person leaves his doors or windows

opeén, it is his own folly and negligence; and if a fnan enters therein, it is no burglary:.
yet, if he afterwards unlocks an inner or chambér door, it is so’. But to come downa.
chimney is held a burglarious entry; for that is as much closed, as the nature of things
will pérmmits, So also to knock at a door, and upén opening it to rush in; with &

felonious intent; or, under pretence of taking lodgings, to fall upon the landlord and
rob him; or to procure a constable to gain admittance, in order to search for traitoss,
and then to bind the constable and rob the housql; all these entries have beenadjudged
burglarious, though there was no actual breaking: for the law will not suffer itself to
be:trifled with by such evasions, especially under the cloke of legal process™ Andso,
ifa servant opens and enters his master’s chamt%er door with a felonjous desigas otif
any other person lodging in the same-house, or iz a public inn, -opens ﬁ'{d enters
another's door, with such evil intent; it is burglary. Nay, if the servant conspires Willt
a robber, and lets him irito the house by night, this is burglary in bo_th'. for the servi:r
is doing an unlawful act, and the opportunity afforded him, of doing it with a’:ﬂ
ease; rather aggravates than extenuates the guilt. As for the entry, a0y the least fﬁcg:‘-
of it, with any part of the body, or with an instrument held in the hand, is s:ilraw o
as, to step over'the threshold, to put a hand or a ook in at a window t0 & o The
goods, or a pistol to demand one€'s;money, aré, all of them burglarlousienlnc i
entry may be before the breaking, as well as after: for by statute 12 Ann‘b;ea.ki "
person (i1) enters into, or is within, the dwelling house of another, without

< 1Hal P C. 558,

4 | Hawk P.C.104.

* 1 Hal.P.C.551.

! Jbid, §53.

s 1 Hawk: P C.102.1 Hal. P. €. 552.

b Hawk P.C.102.

¢ 40 Y'HaL P C. 553, 1 Hawk P C. 103,

* 1 Hal B, C. 565. 1 Hawk. P. C. 103, [Case of George Gibbon) Fost. (08.
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ety day ot by night, with intent to commit felony, and shall i the night
113 .

" ¢ of the saine, this is declared to be burglary; there having befar ©
dJ[f:lr(czr opinions concerningt: (or d Bacon'holding the affirmative, angdf:;f;;i:;::
e the negative: But it is universally agreed, that there must b both 2 breaking
dherin fact or by implication, and also an entry, in order to complete the bukg! '
4 Astotheintents itis clear,(th'fat such bregklng and entry must be with a felonios
lnleﬂl—, othérwise it is only @ trespass. And it is the same, whether siich intention be
satually carried into execution, or only demonstrated by some attempt or overt act,
e pith thejury i to judge. And“‘thereafore such a breach and entry of ahouse as has
Beén before described, by night, with intent to.commit a-robbery, a murder, a rape,

geany other felony, is burglarys whether thething be actually perpetrated or not. Nor

dossit rhake any difference; whether the offence were felony at common law, ot only
ceated $0 by statute; since that statute; which makes an offence felony, gives it
incidentally all the properties of a felony at common Jaw".

Tiws much for the nature of burglary; {12) which s, as has been said, afelony at
common Jaw, but within the benefit of clergy. {13) The statute however of 18 Eliz c.7.
tekes away clexgy from the prih,ci'pals, and that of 3 & 4 W. & M. ¢ 9. from all
accessories before the fact. Arid, in like manner, the laws of Athens, which punished
sosimple theft with death, made burglary a capital crime®.

" Bem. 65.

*iHlPC 554

* 1Hawk. . C. 105,

* ot Aatiq b, 1. ¢, 26.

qﬂ
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BURGLARY
the line of the threshold.!

{v. DWELLING HOUSE
§52:10 In general

At common law, only a dwelling house .
g g . s b el o st
and a I‘_OOf over the top,' and the crawlspace underneath a house
is considered part of the dwelling house,? It is by definition a
place where humans live.? A person “lives” in a structure if the

[ —
(Section 32:8]

tpeople v, Davenport, 122 Mich. App. 159, 332 N.W.2d 443 (1082). See also
Alexander v. State, 279 Ga. 683, 620 S.E.2d 792 (2005); State v. Hunt, 451
s.w.ad 951 (Mo. 2014) (in order for the State to prove that a defendant know-
ingly entered _-the- premises unlawfully, the analysis must focus on the
defendant’s subjective belief; in ofher words, the State had to present sufficient
evidence that the defendant actually knew he had no authority to enter—not
just that he merely had a mistaken betief or that he guessed wrong under the
circumstances).

[Section 32:10] 5

'People v. Stickman, 34 Cal. 242, 1867 WL 809 (1867); People v. Franco,
79 Cal. App. 682, 250 P. 698 (st Dist. 1926); People v. Buyle, 22 Cal. App. 2d
143, 70 P.2d 955 (1st Dist. 1937); People v. Burley, 26 Cal. App. 2d 213,79 P2d
148 (2d Dist. 1938); State v. Ebel, 52 Mont. 413, 15 P.2d 233 (1932).

2Grimes v. Commonvwealth, 288 Va. 814, 764 S.E.2d 262 (2014) (crawl
d underneath house was part of “dwelling house,” within meaning

gpace locate \
of burglary statute, even if crawl space did not provide for entry into house).

3gee &.g., Del Code Ann, 11 § 829(b) (“dwelling” means “a building which is
usually eccupied by a persen lodging therein at night”); Ky Rev Stats Ann,
§ 511.010(2). -
Holtman v. State, 12 Md. App. 168, 278 A.2d 82 (1971) (although & church
was regarded as the «mansion house of God,” the court Tuled that it-was not a
dwelling house within the meaning of the law of burglary); People v. *I‘?mm, ’176
Cal. App. 4th 255, 97 Cal, Rptr. 3d 605 (1st Dist. 2009) (the term “inhabited
dwelling house” in first-degree burglary statute, means a structure where people
ordinarily live and which i8 current_ly being used far;.dwellmg.purpo_se_s)_; Btate v.
Scarberry, 187 W. Va. 951, 416 8.8.2d 361 (1992); State v. Wills, 696 NW%d 20
(Towsa 2005) {(owner of residence and his family were present therein at time
defendant entered garage attached thereto and hence supported finding that
defendant entered occupied structure, as required to support convietion of
second-depree burglary, despite defendant’s contention that house and attached
garage were separate and iridependent gecupied structures, where garage and
living quarters were gingle structurs 8 ‘mteg_ral part of fg;mﬁy resi-
dence); State v. Brooks, 24 So. 3d 917 (La. Ct. App. 2d Cir. 2009), writ granted,
36 So. 8d 220 (La. 2010) and rev'd on other grounds, 48 So. 3d 219 (L4, 201.0) {in
order to constitute an «inhabited dwelling,” for purposes of aggravated burglary

statute, a person must live in the dwelling, but the person need not be present

19




WHARTON'S Cridingy, Law

f sleeping.” But it is n;
- it, regularly for the purpose o
Ezzzggage:hgtragpemon be sleeping in f;he house or even be pre.
gent at the time of the break and entry.

he time of the burglary); Giles v. Commonwealth’
i affd, 277 Va. 369, 672 S B
51 Va. App. 449, 658 S.E.2d 703 (2008), Jm?ig"’?grgm]ify as a dwelling under?)fi
B79 (2009) (A house must be “regularly use humaas eleep in it and the ho:
glary statute; o dwelling house ost Bor o ation, i.e. it shotld indude 1o
$§§in§emf§ r;:?:::r, waﬁeé', ,1;oof?, _ﬁu}'niture,- beds; clothing, and other jtemg
_ : iat ith daily living), o
_nerm;:ily assocxate_d wit | ¥ 4th 255, 97 Cal. Rptr. 3d 605 (1t Dist,
‘People v. Thorr, 176 Cal. App. 4th 255, : Cot ey :
2009); People v. Jones, 39 A.D.3d 312, 834 N.Y.8.2d 522 (1st Dep't 2007) (evi:
dencé that apartment was “usually occupied by a person lodging therein at
ight” i i in conviction for second-degree byy.
night” wag sufficient to support finding,
glary, that the apartment was a “dwelling” for purposes of the burglary statute);
State v, Hannah, 149 N.C. App. 713, 563 S.E.2d 1 (2002); Hitt v. Commonwealth,
43 Va. App. 473, 598 S.E.2d 783 (2004).

SSee e.g., Conn Gen Stats Ann, § 53a-100(s)(2) (f‘dw:elling” _means “a build-
ing which is usually occupied by a person lodging therein at night, whether or
not a person is actually present™). Utah Code Ann, § 76-8-201(2). ]

People v. Singleton, 155 Cal. App. 4th 1332, 66 Cal, Rptr.‘ 3d 738 (24 Dist.
2007) (Evidence that apartment resident was in hallway outside of apartment
while defendant committed burglary in apartment was not sufficient to find res-
ident was “present in the residence” for purposes of statute making burglary a
committed while person was present in the residence a violent felony; plain
mesaning of statute required resident t6 be physieally present inside residence,
and not merely near residence.); People v. Meredith, 174 Cal. App. 4th 1257, 95

Cal. Rptr. 3d 297 (8d Dist. 2009) (For purposes of first-degree burglary, if some-
one uges a house as a dwelling it is “inhabited,” even if no one is inside when
the defendant enters; but.it is not inhabited if the person who has used it as a
dwelling has moved out without intending to return, even if his prap
remains inside.); Reidy v. State, 965 So. 2d 1177 (Fla. 5th DCA 2007) {defendant
could be convicted of burglary of an “occupied” sfructure even though only oe-
cupdnts were law enforcament officers, who had established a stakeout after
receiving information that a burglary would oceur); People v. Radriguez, 122
Cal. App. 4th 121, 18 Cal. Rptr. 3d 550 (2d Dist, 2004) (For purpoges of first-
degree burglary, a structure need not be occupied at the time; it is “inhabited” if
gomeone lives there, avan though the person is: temporarily absent.); State v.
Haley, 873 So. 2d 747 (La. Ct. App. 2d Cir, 2004), writ denied, 904 So. 24 728
(La. 2005) (under aggravated burglary statute, being “inhabited” does not mean
someone has to be present at the time of the burglary); State v, McFarland, 960
So. 2d 1142 (La. Ct. App. 5th Cir. 2007), writ denied, 973 So. 2d 731 (La. 2008)
(aggravated burglary requires the dwelling to be “inhabited,” but does not
require the presence of a person at the time of the offense); State v, Brooks, 24
So. 3d 917 (La. Ct. App. 2d Cir. 2009), writ granted, 36 So. 3d 220 (La. 2010)
and rey'd on other grounds, 48 So. 3d 219 (La. 2010) (in order to constitute an
mhahﬁ?ﬁ‘% dwelling,” for purposes of aggravated burglary statute, a persen
must. live in the dwelling; but the person need not be present in the inhabited
dwelling at the time of the burglary); Washington v. State, 763 So. 2d 475 (Miss.
Ct. App. 1999) (building where swner stayed for ten to fifteen weeks each year

in the inhabited dwelling at t
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offense, requires that.the ’ﬁWeH{'ng.be ;ﬁggé;giﬁi ’Eﬁﬂ? iﬁg, :
burglary.° - T TR -;‘.,F-K B :
Burglary has always been regarded as'a serious crime bécause’
of the ancient notion that*a-person’s home.is theirfcastle..When
the person closes their-door, the person:should: be able-to feel
secure:in:their castle. This is particularly true at night because"
atithat;riﬁlme an oceupant is most wvilnerable-~they'are usually:
asiecp. - s e St e L

k]
EANN

.

J—

during Hertrips to Mississippi to-visit hef. family was & dwelling, for purposes-of

burglasy. statute); Statev: White, 349 S.C. 33, 562 S.E 24 805, (2002) Gmotel:

room remained a “dwelling,” within meaning of the burglary statutes, even if its
aoccupants;were not present at:the time defendant entered room, where one oc-
cupant‘gmd children of occupant’s boyfriend had been in and out of room all that
day); Giles v. Commonwealth, 277 Va: 369, 672 8.E.2d 879 (2009) (ander bur-
glary statute, a dwelling house: does not lose: its' character as such -simply
because:2 person is absent for a period of time); People'v. Meredith, 174 Cal.,
App. 4th'1267,:95 Cal. Rptr.:3d.207 (3d Dist. 2008) (For purposes of the Califor--
nia first-degree burglary. statuté, a-structufe heed'not be occupied-at the time it

is unlawfully entered; it is.“inhabited” if someone lives there, even though, the’

person is temporarily absent.); Soto . Com., 138 S.WSd 827 (Ky, 2004) (tbe

first-degree burglary s;&gmé;hpgugé to.evéry strieture that'meets the dednition .
of a “building,” without regard to' Whsthot it isinkiabited or‘inhabitable); State”
v. Rivieré; 986 So. 2d 768 (La. Ct.App. 5th’ Cir."2008), writ-denied, 999 So.2d

1146 (La. 5009) (It is xiob necéssary that a person’be preaert in the dwelling ‘at’ -

thé tima,of the unauthorized-éntry to satisfy the inhabitation requirement of of-'

fense of unautherized entry.of dwelling; however, it must'be proved ‘that someé-,
one vgas actually “living™in 'th"e"ldwel}iﬁg'l at. 1:}1& time.), . "7, )

SSiate v, Farrar, 179.N.C. App. 561, 634 5.E.2d 253 (2006), review allowed, -
writ allowed, 361 N.C. 361, 644 S.E.2d 364 (2007) and decision revd in part on,
other grounds, 361 N.C. 675; 651;5,E.2d 865 (2007) (first-degree burglary must
involve an cccupied dwelling house of another); State v. Andujar, 180 N.C. App. .
305 (36.5,5.24 684 (2006) G is first-degree burglary only if the dwelling house,
is-actually, oceupied at the time of the offense); State'v. Lockhart, 115 Ohio App
3d 370, 685 N.E.2d 564 (8th Dist, Cuyahoga:County 1996} (State failed to prove,
that. person was present-or that there:was likelihoad of persont being present,
within victim's home, as required, to support aggravated burglary conviction);
Com. v.: Waters, 2009 PA-Super: 257,988 A.2d 681 (2009) (Under the burglary:
statute, . defendant. commits. first-degree burglary if the structure unlevwfully
entered (1) is adapted. foi Gvernight accommodation.but.no individual is pre:
sent, (2) is not adapted for overnight amqmﬂmdaticq_b_u__t an mdn_ndqa}'qs pre-
sent, or(3) is adapted for overnight accommodation and an individual is
present.}. . » o

-7, - - . P -

TState v. Bell, 158 Conn, 540, 219 A.2d 218 (1966); Peaple v. Willard, 303
I, 'App,.3d 231, 286 Ill. Dec. 679,’ 707 N.E.2d 1249 {2d Dist. 1999} (Evidence
that deferidant entered building purchased by its ovngpwith intent to convertit
into.dwelling, but which had not yet-been completely:converted into dwellinig
and iri-which. no.one lived, at: time of defendant’s ent sufficient to:support
conviction for -burglary, Tather than conviction X gaidential burglary;

21




WHARTON'S CRIMINAL Ty,

: . B N E

. . : t & newly built structure which hyy |

urts have held that & _m’.‘fﬁy vy WAL ag ;

nofc;:: bif:eri accupied is not a dwelling house; it becomes a dywell.. ;
ing house when a person occupies it and begins to use it regularly 3

' for the purposs of gleeping:® _ Coo o !
If a person leaves their dwelling house for a parficular or indef. ,
inite period of time, intending thereafter to return—as where |

- ashore or the wint
they spend the summer months at the seas 0T 1 ter . f {
'mor};ﬁhg in the south—the dwelling house remains a dwelling . [ |

house even during such absence, RS

; t's entry into uninhabitable building did not implicate concerns for
'gﬁi{?;l(g?gagc?:ityﬁf home, and potential for serious harm addressed by residen. - =

tial hurglary statute,). _ ‘ ; 4
* "Santistevanv. People, 177 Colo. 329, 494 P2d 75 (397235 Woods v. State,
186 Miss. 483, 191 So. 283 (1939), See aleo People v. Cardona, 142 Cal, App. 3d
481, 191 Cal. Rptr. 109 (4th Dist. 1983); Melton v State, 477 So. 2d 942 (Miss,
1986) (house was: not dwelling house under burglary sﬁaﬁqﬁg because it wag
under construction and had never been oeeapied). But see State v, Mgtspn_, 3 Or.
App. 518, 475 B2d 436 {1970) (mere moving of some of tenant's belongings into
house was sufficient to make. it tenant’s dwelling House). e
Trotter v. State, 623 5.W.2d 504 (Téx. App. Fort Worth 1981).
®Peaple v. Meredith, 174 Cal. App, 4th 1257, 95 Cal. Rp?x:gﬁd. 2587 (3d Dist.
2008) (burglary vietim’s removal from life support, while being treated for de
‘mentia and age-related physical probléems in a nursing fgeility; did not cauge
Hira to cease £o use his house as a dwelling for purposes of burglary statute, and.
thus did not preclude the burglary of the house from being firgt-degree burglary,
even if vietim might not: be able to return to his house); People v. Aguilar, 181
Cal. App. 4th 966, 104 Cal. Rptr. 3d 420 (4th Dist. 2010); Cochran v, Com., 114~ .
S.W.3d 837 (Ky. 2003) (where an occupant is temporarily absent, a dwelling -
retaing jts character as such if the building was adapted for otenpancy at the -
time of the wrongful entry, and the occupant intended to roturn), Shefield v - |
State, 881 So. 2d 249 (Miss. Ct. App. 2003) (the house of & person who was =
confined to a nursing home is considered @ dwelling, for the purposes of bug-. - f -
glary, if the house remains furnished and there is an intent to weturn); Peoplev.
?’Féfg‘ifﬂﬂn: 285 A.D.2d 838, 727 N.Y.8.24 790 (3d Dep’t 2001) (Sorority housewas .
dwelling house for purposes of bur, glary; sorority house was not fnhabited by its
members at time of burglary by reason of collége summer vacation, but sorority
esidence.); People v,

Members Infended to veturn for fall semester and take up r
ey, 354 AD.2d 811, 742 N.Y.S.9 451-(dth Dep't 2002), ordes affd, 89
- k2d 367, 756 N.Y.8.24 132, 786 N.E:2d 31 (2003) (a builling retaine it
iacter as a dwellifig despite the death of the occupant, for pur b
- g1y, when it has been used as a.residence in the immediate phst and has 16
- bgen abandoned); People v. Henry, 64 A.1).3d 804, 881 N.Y.5.9d 701 (3d Dep’

2009) (a dwelling,” for purposes of burglary, does not lose its character s &
prse. 0 tho temporary absence of it oceupant); State v Kautz, 179

Or:App. 458, 39 P3d 937 (2002) (building illegal _ ¥ ;
BROTE DErOd 0F Ganmms 22 : gally entered by defendent, during’ ;

-8l mét period of V§¢“_”‘33{"_thati followed long period of 0“?62‘-11;1; “oceripaney A

tion of overnighy coeling” for purposes of the burglary statates, whera cos
3%}52% s (et occupancy was intermittent); Stato v. Evans, 376 S,C. 421, 656




BURGLARY

If a person leaves their dwellip
return, =1_ti1 ceases to be a dwelling
dwelling house again until g new i

. oo agal "W person begins to live in it:
beging to live in it when he starts to use gl%: :e;ﬂlg'(fyuflbf,t}ﬁz

N —
purglarized by defendant, characterized :
sufficient to establish that building constli)gugg("iupants a8 secondary home, was

. “dwelling” for purpo
ute deﬁnmg firat-degree burgle}r:y; occupants, husband E;do;n'l}e ﬁ:?;é)flf::;t;
about once every two weeks, utilities were all on in home, and home was always

ready to be lived in); Ryan v. State, 865 So. 24 :

(Hunting house satisfied definition of “dwelling,” von thosgn heuse es vt
used on daily basis; house wes used regularly for lodging during hunti o
h 105 d0d g hunting trips,
it had hot water, heat, electricity, furnishings, including bed .
refrigerator.); People v. Barney, 99 ﬁde 8T gs, including bed, and stocked
(2003) (For burglary purposesy,' S o . 756 N.Y.8.2d 132, 786 N.E.2d 31
12049 . » 8 house does not lose its character as a “dwell-
ing immediately on the death of its sole occupant merely because there is no
evidence i:hat. any oj:her person intended to reside there; such a result would
reduce the criminality of a burglar who, having knowledge of a homeowner’s
death, Wou_ld -§eek to exploit the situation, when the potential harm to persons
such as grieving friends and relatives would still be present.); Com. v. Nizon,
2002 PA Super 191, 801 A.2d 1241 (2002) (Burglary of uninhabited house by
defendant was properly deemed a first-degree ‘felony; even though house with
without electricity and water, where house was intended to be used as a resi-
dential property and was adapted for overnight accommodation; house was oc-
cupied by owner’s daughter and grandson until a few months prior {0 burglary,
and house was still furnished.); Giles v. Commonwealth, 51 Va. App. 449, 658
S.E.2d 703 (2008), judgment affd, 277 Va. 369, 672 S.E.2d 879 (2009) (With
regard to how a house must be “regularly used” to qualify as a dwelling under
burglary statute, a person must inhabit the house on a usual or periedic basts;
infrequent or very occasional use will not suffice, and when the occupant is
absent, he must intend to return to the house within a usual or periodic time.).

®poople v, Hughes, 27 Cal. 4th 287, 27 Cal. 4th 825a, 116 Cal. Rptr. 2d
401, 39 P.3d 432 (2002); as modified, (Apr. 10, 2002) (wht_e'n a tenant moves out
of an apartment without intending to return and continue living there, the
premiseg become “uninhabited” for purposes of the first-degree burglary statute,
even if tenant leaves some property behind with intent of retrieving it later);
People v. Meredith, 174. Cal. App. 4th 1257, 95 Cal. Rptr. ad 297 (3d D:stil._‘ZODQz
(For purposes of first-degree burglary, if someone uses a house as'zi) dw‘e;; ing lt
is “inhabited,” even if no one is inside when the defendant entersé _ui it 'lfhgot
inhabited if the person who has used it as a dwelling has moved out withou

intending to return, even if his property remains inside.); Poal v. State, 764 So.

2d 440 (Miss. 2000) (farmhouse where burglary occurred did not qualify as

U {Miss HIHILE ores el i in apartment, ever
“dWBlhﬁg,_” &8s there was no avidence that vietiny WhO lweg;:; vfstate, 770 So.

intended to return to farm House to malke it his d?{_ﬁﬂmg}; Pty
2d lgsdﬂtggt%t .;Opp. 2000) (owners of home permans 'ﬂ{h?ﬁgs%ﬁ;?ogl;?:
structure and were living in temporary quarters gﬂéle ggme there was no evi-
new home, and though their daughter briefly usec d use it as their residence);
dence that owners ar daughter intended to return &0 3 005) (nnoccupied Tepos-
State v, .2, 130 Wash, App. 887, 126 P3d 216 (D8 B0 0. 0 e unlawfully
Eessed resi&ence that was being pl’epa"ed for Baiﬁ’ :m:ant Jdefense to burglary,
entered, was not “abandoned” for purpose of abf‘-nbgndoned”).

even though officers characterized the house 8% 2
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rpose of sleeping. . .
puAp.‘.?.tructl.]re gualiﬁes in its entirety as a dwelling house evep

ion of it is used for business purposes, as where ap

glégsggzﬁs poogglrates a store in the 'fff’-nt of the structure ang
maintains living quarters in the rear.” o

A structure qualifies as a dwelling house even though it ig 5
makeshift home, so long as it is used regularly fc:g the purpose of
slee;n'ng.” Thus, a dwelling house mayﬂhe-a cabin, hou§§3 trailer,™
jail,” massage parlor," fishing vessel,” or raﬂrpad car.’
There may be several dwelling units in a single structure, ag
the rooms of an inn, hotel, or lodging house. In sgeh case, each
room is regarded as the “dwelling house” of its respective
occupant,’® .

Only the dwelling house “of another” can be theﬁ. subject of

"People v. Paul, 204 A.D.2d 205, 612 N.Y.S.2d 133 (Ist Dep’t 1994)
(defendant’s claim that evidence was insufficient to prove burglary in second
degree since premises he was accused of entering was warehouse, not dwelling,
was without merit, where families used at least: two foors of building in which
warehouse was located for overnight lodging); People v, Ryan, 168 Misec: 2d 317,
644 N.Y.S.2d 118 (Sup 1996) (church, which defendant unlawfully entered, was
a “dwelling” for purposes of second-degree burglary statute, where priest,
church’s sexton, sexton’s wife, and four children occupied church ag their per-.
manent residence, and storage room which defendant burglarized was part of
main building that was used for dwelling purposes).

“Young v. State, 74 Neb. 346, 104 N.W. 867 (1905); State v. Jake, 66 N.C.
471, 2 Win. 80, 1864 WL 1070 (1864).

"State v. Charette, 98 N.H. 477, 103 A.2d 192, 43 AL.R.2d 827 (1954),
"Lower Merion Tp. v. Gallup, 158 Pa, Super. 572, 46 A.2d 35 (1948),

Simmons v, State, 40 Ala. App, 98, 108 So. 24 184 (1859); State v. Abbott,
16 N.H. 507, 1845 WL 2042 (1845),

“People v Wright, 157 A.D.24 634, 549 N.Y.8.20 724 (Ist Dep't 1980} (site
of burglgry, 4 massage parlor and house of prostitution, met statutory definition
of dwelling, in view of evidence that women lodged in premises at-night),

Shosmaker v. State, 716 P.2d 391 (Alagka G, App. 1986).
"®Gilibs v. State, 8 Ga. App. 107, 68 S.E. 742 {1910),

_WWesolic v. ._State, 837 P.2d 130 (Alaska Ct. App. 1892) (locked bedrooms
and garage to which roomer did not have access were “buildings” for purposes of

585 A.2d 694 (Instruction that entire building, s well as one unit. could be

¥

considered a “building” for purposes of third-degree burglary was nat an
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purglary.®® But occupancy, r. ]

islenou%h _‘mere}y that tﬁe gﬁ?ﬁ;;&ffﬁ ;\;\g}grshlp, is the test.?' It
urightful as against the burglar.™ Thuyg, g Iégg?segsmnwhm}g. i8
Of.‘ burglar}'fmby breaking and entering il;.to the do'&fl ﬁz_an };19 guilty
his tenant;” but the tenant or occupant cannot b: H{%’t O%ae of
glary by breakmg and entering into their own dw%lllfin}é ?10?1::

I N
- oroper enlargement of the erime; § . '
}EIP tlln)at crimegco uld have I? erime; instruction was merely an explanation to
jury s, een committed if only one apartment, rath
entire building, had been unlawfully entered.); Peop! sp riment, rather then
534 N.Y.S.2d 1021 (2d Dep’t 1988) (i ); People v. Smith, 144 A.D.2d 800,
P ) (in prosecution for burglary after defendant
entered bedroom of cotenant and removed some of her belongings bedr? an"f
cotenant was independent. of rest of house and would be éonéi(ige;e& sepoa?age
«qwelling” within “building,” as well as part of main building); Pe le v. Shack-
oit, 159 A.D.2d 963, 552 N.Y.S . e are hospit
) )3, Y.S.2d 775 (4th Dep’t 1990) (victim’s private hospital
room was & dwelling for purposes of burglary prosecution, because it was a unit
the victim occupied for lodging at night); People v. Torres, 162 A.D.2d 385, 536
N.¥.8.2d 920 (1st Dep't 1990) (hallway in six-story apartment building; whose
front door was locked ar.ld equipped with a buzzer and intercom system, and
which, had “no trespassing” sign in both English and Spanish posted at the
entrance, Was part of “dwelling” for purposes of burglary prosecution, rather
than a public place); People v. Zabala, 200 AD.2d 578, 735 N.Y.S5.2d 244 (3d
Dep't 2002) (although defendant’s entering into apartment building was lawful,
his entry into the victims® apartments was not); State v. Contreras-Cruz, 765
A.2d 849 (R.L 2001) (the victim’s bedroom wes a “dwelling” within the meaning
of the law of burglary, since the room had a lock on the doorknob and an ad-
ditional dead-bolt lock, and thus was entitled to the same level of security and
protection as that afforded room or a private apartment within a bed-and-
breakfast). . , '
See also Conn Gen Stats Ann, § 532-100(a)(1. :
Wpgople v. Gauze, 15 Cal. 3d 709, 125 Cal. Rptr. 773, 542 P.2d 1366 (1975)

(In ruling that defendant, who shared an apartment with two roommates, could
not be guilty of burglarizing his own apartment, t:he court ohserved: “His entry
into the apartment, even for a falonious purpose, inyaded no possessory right of
habitation; only the entry of an intruder could have done so. More importantly
defendant had an absolute right to enter the apartment. 'l‘.hls.ng}lt-, unlike that
of the store thief in Barry, did not derive from an implied invitation to the pub-
lic to enter for legal purposes. It was a personal right that could not be
conditioned on the consent of defendant’s roummates. Defend‘ar_lt could not be
‘refused admission at the threshold of his aparment, or be ‘ejected ﬁﬂ;_@ tl'lle
premises after the entry was accom.?lishe" Lo g&fﬁ%‘?g é’ft’g;?cfﬁ&.‘?%ﬁ’_
commit a burglary in his own home. % ‘éﬁﬁt&. 398 éo. 24 442 (Fla. 1981))

3d DCA 1977) (disapproved of bY Claédd k‘: A
i : nv or enfer home). _
(each spouse has right to-oceupy ) o) (purpose of he bur

Neypoibd v 3 N W2 Towa Ct. App. e
State v. Brown, 953N, .2d 874 ( e h tha‘a.xawnersh],p
lary statute i . the security of occupancy, rather e

g statute is fo protect o N W.2d 666, 670 (Towa 2004).

rights); State v. Hagedorn, 67
ZRaemara v. State, 189 So. 3d 167, 172 (Fla. 4th DCA 2016)_1;‘ e
. State v. Machez, 201 e s ﬁf?&fﬁxﬁn(gﬁﬁff 8 e privileged to
a i e title 0 3 AWELHS  larize the- i
eatggtl:g?pg?:g?:::: o, O mple, a landlord ma¥ burglarize the dwelling of &
25
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even though the tenant or occupant intends to commit a felony ©

therein.”
§ 32:11 Buildings within the curtilage

For the purpose of common-law burglary, a “dwelling houge»

' ' for the purpose ¢
i o t only the house regular}y used > purpoge of
;]ilg:;;?flsg Iiaout alg’o out-buildings within the curtilage,’ The

tenant because the landlord conveys the right of possession bo the tenant.).

#Ex parte Vincent, 26 Ala, 145, 1855 WL 297 (1855); Clarke v, .-
Commonvwealth, 66 Va. 908, 95 Gratt. 908, 1874 WL, 5648 (1874). But_ see Pegpla
v. Bowser, 287 A.D.2d 647, 732 N.Y.8.2d 28 (2d Dep’t 2001) (burglary defendant
had no claim of lawful entry to the property based on a rental agreement of

unstated duration, where he had abandoned the property three months earlier), -

[Section 82:11] : o R

1?People v. Sparks, 28 Cal, 4th 71, 120 Cal. Rptr. 2d 508, 47 P.3d 283 (2002), -
as modified, (June 19, 2002) (area of an “inhabited dwelling house,” withig
scope of residential burglary statute, includes an attached garage); Weber v,
State, 776 So. 2d 1001 (Fla. 5th DCA 2001} (cement slab onto which sliding
glass doors opened, affording a rear exit for vietim’s apartment, was an “at.
tached’ porch” as contemplated by definition of' a “dwelling,” for purpose of of-
fense ‘of burglary); Anderson v, State; 831 So. 2d 702 (Fla. 4th DCA 2002)
(incomplete addition to victim’s home was part of the cartil

the rest of the building in which the b '

o i asement. wag located was ied by ten-
%;x:’quhih: : &t night establigheg that the basement wa: ;caxc'%;::f? a “gwe}lr
754 N.Y.Sun.z d 74 (3anmg of burglary statute); People v. Rivera, 301 A.D.2d 787,

3d Dep’t 2003) (attached, Scresned-in and enclgsed porch was - |

ﬁzﬁaocﬁheo dl.:‘;'elhng': for purpoges of second-degree burglary, even though hook

528 N.wgd'rieg ?é’ tﬂld'e son o door was typically of; unlocked); State v. Otto,

“ccupied dw 'y 1995) (attached garage foll within statutory definition of
eling® for purpoge of first-degree burglary statute); State V.

26
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