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INTRODUCTION

'Appellant’s goal here is to replyv to issues either not-eouered, or adequately eovered, in

“his initial brief that Respondents raised in theirs. This brief will not rehash Appellant’s prior
arguments. As such, it will B_e. devoid of a point—by-p_oint_ debate on every issue raised by
.Respondent’s brief, since Appellant addresses the majority of tliese issues in his initial brief. For

clarity and brevity, this brief tracks the arguments raised in Respondent’s initial brief.

ARGUMENTS

1L Substantlal evidence does not support the Appellate Panel’s denial of Appellant’
claim for a repetitive trauma i 1nJury o :

Respondent first argues “Appellant’s appeal is essentially that the Appellate Panel should |
have assigned more weight to Dr. Loudermilk’s ‘opini_on over the_ ergonomics report issued by
Glen Adams and/or assigned more weight to Appell‘ant’s testimony.” (R. Brf,, p. 9). Respondents -
rnisapprehend Appellant’s argument. Appellant_’s primary‘ argument is, the Appellate Panel’s
decision is not supported b}r substantial evidence because Appellant’s’ evidence, including the
' medical' evidence, supports causation as required by th}le repetitive motion statue. The Appellate
Panel’s ’decision erroneously elevates‘ the 'ergonomics report to outweigh medical evidence,
which subverts the legal standard, because the statute requires a medical opinion proving
causation. Respondent’s ergonomics report does ‘not satisfy the reouired legal standard for

causation because it’s not a medical opinion. See A. Brf., pp. 9-19.

Respondents then state the Appellate Panel enjoys the final determination of witness

| -credibility and weight given to evidence,'removing this Court from ruling on those issues and’

© requiring affirmance. (R. Brf., p. 9, citing Shealy v. Aiken Cty., 341 S.C. 448, 455, 535 S.E.2d

| 438, 442 (2000)): However, this overlooks: an important point of law; This Court can “substitute



its Judgment for that of any agency as to the werght of the evrdence on questlons of fact [1f] the -
. 'agency 's f1nd1ngs are clearly erroneous in view: of the re11able probat1ve and substanual g

' ev1dence on the whole record » Tlller V. Natronal Health Care Ctr of Sumter 334 S C. 333, 339 -

513 S. E 2d 843 845 (1999) (c1tat1on om1tted)

,.J."’

A S.C. Code § 42 1- 172 requlres a clalmant to prove his job. repetltlve to recover, e
for a repetltlve trauma anury, whlch Appellant dld : " v :

Respondent observes Appellant seems to argue clalmants need not prove a _]ob repet1t1vej ]
for benefits under the repet1t1ve motlon statute S C Code § 42 1 172 (R Brf p. 9). Appellant' }
' ‘regrets the .mlsunderstan_dmg.'_Appellant_proved h1s ]ob repetrtrve as requlredvby the statute,

' uthr‘ough }his owntestimo’ny, and the'medical cOnclu‘sion ot Dr: Loudermilk. ' ‘ o

\ . . ,

[C]ompensab111ty of a repet1t1ve trauma mJury must be determmed only under the'

Y

, prov1s1ons of [§ 42 1 172] > M1chau V. Georgetown Ctv ex rel S C Ctvs Workers Comp Tr -

396 S. C 589 594 723 S E 2d 805 807 (2012) Contrary to Respondent S argument here its . '

ergonomlcs report is not med1cal ev1dence the statute requ1res

Respondent ] bnef argues the ergonomlcs report proves the _]Ob is not repetrtlve (R Brf .

g "p 11). But then on the same page it admlts the l1m1ts of the report At best it merely proves'l

Appellant S _]Ob d1d not ¢ 1nvolve[] elevated nsks for the development of lumbar musculoskelatal |
drsorders ” Id at 11- 12 Appellant S Br1ef covers why the. report s not substant1al ev1dence at pp :
":9'191‘! o . | s | |

Respondents “[f]mally, and perhaps fmost 1mportantly point ‘tb'lan .exch'a'nge. ‘between,

N Appellant s counsel and the Appellate Panel as provmg the Smgle Comm1ss1oner fa1led to make ‘

. 5 the requlred f1nd1ng of fact that Appellant s ]Ob was repetrtrve (R Brf ‘pp. 12- 13 cztmg R p

,66 lmes 2- ll) Th1s missés the mark for two reasons | »:‘ ;
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First;' it overlooks the rest of the transcripts. Appellant’s couhsel, noted it could be
inferred the job was repet1t1ve because the Slngle Comm1ss10ner found the 1n]ury a compensable
repet1t1ve trauma: Jinjury. R. p- 66 line 2 - p. 67, line 3, 01t1ngR p. 28 Finding of Fact 14). The :

Appellate Panel reheard the case on a later date due toa completely 1nnocent, umntenuonal filing

|

error for Respondent’s repl.y brief to the Appell‘ate.PAanel. (R. p. 34, line 16- R. p. 35, line 9). At |

 that hearing, Appellant’s counsel explained:

If you look at Finding of Fact number 11, which is on page .15, we have the
conclusion by the Commissioner that Dr. Loudermilk's opinions on causation to a -
reasonable degree of medical certainty. And here we come to the crux of what
you're asking, Commissioner. At Finding of Fact 14 and 14A, the Commissioner
finds-a direct causal relationship between injuries and the employment. At 14B,
he bases that finding on the entire record. The entire record includes the
Claimant's exhaustive description of his job, which is included in the Order and it
also includes the doctor's opinion to a reasonable degree of medical certainty that
the injuries are related to the job. -

R. p. 43, lines 1-16.

Second, the argument overlooks the Single Commissioner’s finding of fact tracks the

precise language endorsed by the sole case on the issue, Murphv v. Owens Corning, 393 S:.C.
77,710 S.E.2d 454 (Ct. App. 2011). Appellant addresses this full in his brief at pp. 19-21.

B. The Appellate Panel’s decision creates a requirement that Appellant must
present an ergonomics report to prove his job repetitive.

See R. Brf., pp.'13-14. Appellant’s Brief covers this at pp. 18-19. Respondents first urge
dismissal of this issue because it is unpreserved as it Wasn’t raised to or ruled on by the
Appellate Panel. But this is not the law in Workers compensat10n appeals as held by Nettles v.

- Spartanburg Sch. Dist. #7, 341 S.C. 580, 588,535 S. E2d 146, 150 (Ct App. 2000):

The commission's failure to explicitly rule on an issue raised to it in a Form 30
does not create an error preservation problem although a similar omission in d
civil proceedmg would be fatal Whlle a trial court's ruling may be challenged by

3



an aggrieved pvarty‘ with a motion to reconsider under Rule 59 or 60, worker's
compensation law does not contain a motion to reconsider before the commission.
~ An aggrleved party may not challenge the commission's decision with a motion to
the commission, but only with an appeal to the circuit court- [now Court of

‘ Appeals since the 2007 revision to S.C.Code § 42-17-60].

C. The ergonomics report does not provnde substantlal evidence Appellant’ )
JOb was not repetitive. '

See R. Brf,, p. 14-16. Appellant’s Brief covers this at pp. 9—19.

D. Substantial ev1dence does not. support the Appellate Panel’s assignment
of weight to Appellant’s testimony.

Respondent argues “the Appellate Panel found Appellant’s description of the incident
lacked credibility.” (R. Brf., p 17). The Panel’s decision is devoid of a finding Appellant was not
credible. Still, its assignment of greater' weight to the ergonornics report constituted error, as it

was unsupported by substantial evidence. |

Respondent then points out “inconslsteneies” in'Appellant’s testimony in an atternpt to
show glanng departures from the truth. (R. Brf., pp 17-20). Further study reveals Respondent

makes mountains of moleh1lls

Respondent claims Appellant testified at the hearing he told every provider his injury was
from “getting in and out of the truck so much”, but “this allegation was not supported by some of

the medical records from his initial treatment.” (R. Brf. at 17, citing R. p. 111).

This raises a couple arguments from common experience.“Fir'st, worst case scenario for
Appellant, “some” is not all. Or even most. Second, Appellant has no editorial control over, or
right to approve, medical records for complete accuracy in recounting what transpired at a doctor -

(
Visit.



Respondent leads the argument with Appe_llént’s answer to a medical questionnaire
where he gave his symptoms instead of an accident description. (R. Brf. at 17, citing R. p. 333).
Appellant just answered the question wrong. His hearing testimony confirms 1t (R.p. 158, lines

10-19). -

“The first treatment note "in the case reports Appellant.“states he constantly gets in zindbu_t
of trucks approx_imately 150 .tirnesper shift;’%,(R. p. 287). Records from Cllaimant’s. other
providers report his injuries’ lrela’tionshipf to' _vt/ork' actinities. At WorkWell, he r‘eported low back
pain chmbing into the truch‘;I;Ie 'frlso reported feeling. sharp low bach pain .While_stepping into.the :
.truck and pulling himself in. (R; p 295). Dr Loudermi_lk records Appellant climbing up an.d.
down stairs approximately. 150 tirnes .a‘ day, moying al minimum of 30 traiiler_s per shrft. (R. p-
306). He reported “switching trneks in atnd out vmult.ip‘le times during the day, opening and
closing doors, bending and Stooping, and chmhing ladders.” Id. O\rerall,‘ Appellant consistently

reported injuries from getting‘in' and out of the truck, along with other job dutiés.

‘Then Respondents p01nt to another qnestronnalre where Appellant just didn’t answer the

; ’questron how Respondents think he should (R Brf. at pp. 17-18, crtrng R. p. 331) When asked
to explarn syrn_ptoms, Appellant déscribes extreme pain. Even When Appellant answers- the
(juestion' asked, it affects his credibility‘beeause he doesn’t assert‘zt repetitive tréumap rnjnry at

every turn,

Moving on, Respondents urge Appellant reported only a single-incident back injury
oceurring January 17, 2017, 'instead of repetitive trauma. (R. Brf. at 18_, citing R. p 131-13'2).' At
- the end of that hearing, Appeilant e;{plained that was merely a specific incident forming part of v,

his repetitive motion injury- (R p. 159, line 20- R. p. 160, line 2). And the legal definition of



repetitive trauma injury tells- us it involves “repetitive traumatic ,'-_'event(s.” S.C.Code § 42-1-
172(A). The plain ‘words confirm “there . cant be no repetiti‘ve trauma without specific events. .
' When asked if his report to the WorkWe’ll doctor about the J an’uary 17 incident was an acute

event or’ gradual onset Appellant descrlbed it as a onetlme 1ncrdent form1ng part of the gradualv

onset. (R. p 132 l1ne 13- R p 133 line 8) Thus Appellant captured the nature of h1s 1nJury as'

“s

o descrlbed by the statute def1n1ng it.”
‘ v ‘:ﬂ}‘,‘ : . . .
'ReSpondents'next claim Appellant cannot be believed due to a medical record indicating
his injury occurred a vveek after the time h'e" testified it "started. (R. Brief 18, citing R.p. 328‘ and -

. R. p- 138) Flrst Appellant may be r1ght th1s aspect of the record is Wrong As he pomted out the

‘same record reports him hav1ng card1ac surgery he never had (R p 287 ‘R. p. 138 lines 12- 21)

Second Appellant S overall med1cal reports and test1mony support an 1nJury t1meframe froma.‘
arly J anuary through his last day at Work 7 anuary 17. Thlrd the law does not hold Appellant to“ |

. th1s exactmg report1ng standard “As noted by other courts it is d1fflcult to determme the date an.

vacc1dent occurs in a repet1t1ve trauma case because there is no def1n1te tlme of 1nJury

Schulknlght V. Cltv of N Charleston 352 S.C. 175, 178 574 S.E. 2d 194, 195 (2002) “By its

'nature a repet1t1ve trauma injury lacks a def1n1te t1me of i 1nJury because the damage is gradual in-

~ onset and caused by the cumulat1ve effects of repet1t1ve traumatlc events Klng V. Internat1onal

bl

" Knife and Saw- Florence 395 S C. 437 443 718 S. E 2d 227 230 (Ct App 2011) cert. den1ed

(2014) c1t1ng S.C. Code § 42 1- 172(A)

Respondents’ in§istence the Word around January 3” means - “on - January 3” in Dr

-Loudermilk’s record is addressed at Appellant s Br1ef pp 15 l6



oy
ReSpondents ’po‘int'vto “c;t‘her évideHCe thaf showed Aépéllant lacked Credibiﬁty.” (R. Brf.,
© o p: 18): Thely.fi‘rst;arvgue text messages from Appellant td.hié supervisor reflect his ‘mot.ive fgr
making th'.i‘s-:claim is Emplbyerfs failure to give h1m health'i'rllsurance. liespondents ‘c‘annot be
.blamed for attempting to capitalize on this unfortunate cdiﬁcidence. But it’s a red her;ing. _
| Appellant testified he fnténded médical care for his back to be handled through workers" comp..
, (R. p- 109, lines -17-22). Further, He denied this case was brought as retaliation for employér

1

failing to provide health insurénce, even testifying'Employer tried to fix it. (R. p. 110, lines 1-9).

K

.Resp‘ondents make much of ‘the fact Appellant once worked as a safety director for a
truclvcing»‘ compﬁny, V urging the Court to find' he should’ve repérted' the work injury
“immediaiely.” (R. Brf, p .19). Respondents misuﬁderstand that job. In it, Appellant handled .
only réports of vehicle accideﬁts without injuries, hot workers’ compensation élaims. (R. p- 130,
lines 5-25). | \

In a similar vein, Respc’mdenté aver Appellant’s inexcusably overdue inju;}; report defies
all belief thé injury ever hapi)enéd becauég ﬁe knéw Employer’s policy to report work injuries
i'mmediately. (R. Bif., p. 19). Notably, the egfidence used to advance it is Appellant’s deposition,

not trial testimony.
SR ,

Since Respondents attack Appellant’s credibility for an allegedly delayed report, it’s
useful to know how the law views claim punctuality. Re’spohdent’s argument fails in light of how

the law defines the unique notice-triggerif_lg requirements for repetitive trauma injuries.

©“As no;fcd by other -courts, it is difficult to determine the date an accident occurs in a

repetitive trauma case because there is no definite time of injury.” Schulknight v. City of N.

Charleston, 352 S.C. 175, 178, 574 S.E.2d 194, 195 (2002). “By its naturé, a repetitive trauma

1
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injury lacks a definite time ‘of injury because the damage is gradual in onset and causedvby the -

cumulative effects of repetitive traumatic events.” King v. International Knife and Saw-Florence,

395 S.C. 437, 443,718 S.E:2d 227, 230, (Ct.App. 2011), cert. denied (2014), citing S.C.Code §

~

42-1-172(A).

| Thus, a repetitive trauma injury invites a claimant.’s reflection and . hindsight. That’s
exactly what Appellant did instead of rushing into,an uncertain report of injury. To more fully
- understand the reason for the timing‘of the report of injury, ‘we should briefly review how

Appellant realized his injury was Work—relatedl.-‘

Appellant began to feel symptoms of h1s 1nJury around early J anuary 2017 (R p. 103 11
9 16) Then he got the flu. (R. p 108, line 23- R. p 109 lme 2). W1th1n a day-or so after he
* texted his supervisor agam he felt h1s injuries were Work related (R p- 109 l1nes 5-16). When he
sent that text, he was over the flu, conflrmmg yvork made his back hurt, not the ﬂu. Id.
- Significantly, Appellant testified he just needed time to ﬁgure out whether that back pain was a
flu ache or low back pain he cons1dered Work related. (R p. 159, Li. 17-19). Our Courts endorse

this discernment from clalmants
/

_K1_g rejected the argument Defendant makes here that Claimant’s credibility should be
judged by not reporting his i 1nJury the instant he felt pam In K1_g, the employer urged the Court
~ to adopt a rule that any occurrence of pain, coupled with the employee's belief that the pain is
‘work related, tnggers the employee S reportmg obl1gat1on ? Id at 718 S E 2d 230 The Court saw

' _through that, holdmg.

In short Employer urges us to equate pain with a compensable cond1t10n We '
decline to do so. Nothing in the Act suggests our legislature intended to .
‘compensaté an employee for aches, pains, or other conditions that do not interfere

~ with his ability to do his job, even if those conditions are work-related.

-

[



Id.
Instead, the Court adhered to the only standard by which reporting a repetitive injury

should be judged, on whether a claimant timely reported it “upon diligent discovery that his

condiﬁon 18 compérisable.”. _Ig__, citing § 42-15-20(C). The Cour_t went fu:rthe‘r,‘observing the

law “requires an injured employee to be diligent, not prescient.” Id. at 231. _Under,. King, .

repetitive trauma injuries are not compensable until they either require medical care or interfere

Wifh the ability to perform thé job, whichever occurred first. Id.

I

Appéllant’s report of injury to be credible. It didn’t need to be “immediate.” It needed to be

instantaneous. King rejects that. '

Here, Appellant did precisely what King expécts’. As a considerate employee exercising

responsible judgment, he diligently made sure the flu didn’t cause his current pain befdre ‘

' reporting the injury. In repQrtihg it, he noted he needed medical care. (R. p. 336). He feported it
about two weeks after he néticed his sy‘mptor;ns', barely a préck,in his ninety-day window to

. report it. Id.

Appellant wanted to be sure his symptoms related to work. King encourages that - maybe
even demands it. Hence a brief, justified, and considerate wait before reporting. -After-that, the

medical records bear witness to Appellant consistently reporting his injuries as work-related. . -

The heart of Respondent’s argument here ignores the law and the ‘dispositive facts.
. ' . /

Appéllant reported the injury immediately after he discovered work caused it. The Appellate

Panel’s decision remains without substantial evidence to support it, and it should be reversed.

Knowing the law and the facts helps us uriderstand what Réspondents truly urgev for



E. Michau v. Georgetown County is important for its law, not its facts.

See R. Brf., pp. 20-21. Appellant’s Brief covers this at pp. 11-12. Respondents first urge
dismissal of this issue because it is unpreserved, as it wasn’t raised to or ruled on by the
- Appellate Panel. But this is not-the law in workers’ compensation appeals, as held by Nettles v.

. Spartanburg Sch. Dist. #7, 341 S.C. 580, 588, 535 S.E.2d 146, 150 (Ct. App. 2000):

The commission's fa1lure to expl1c1tly rule on an issue raised to it in a Form 30 }
does not create an error preservation problem although a similar om1ss1on in a
civil proceeding would be fatal. While a trial court's ruling may be challenged by
an aggrieved party with a motion to reconsider under Rule 59 or 60, Worker’s
~compensation law does not contain a motion to reconsider before the commission.
Anaggrieved party may not challenge the commission's decision with a motion to
the: commission, but only with an ‘appeal to the circuit court '[no.w' Court of
Appeals since the 2007 revision to S.C.Code § 42-17-60].

Respondents disti'ngulsh Michau based on the facts. Obviously, they are different. But the

(113

signiﬁcance of Michau here lies in its holding: [C]ompensaoility of a repetiti\/e trauma injury
 must be determined only under the provisions of‘[§ 4211727 1. at 396 S.C. 589, '594' 7523",‘
S:E.2d 805, 807 (2012) (internal c1tat1ons omitted). Sect10n 42-1- 172 requlres med1cal ev1dence
of causatlon Wl’llCh Appellant presented and Respondent d1d not d1spute ‘That med1cal ev1dence o
is backed by cred1ble reports of injury from Appellant and the overall medlcal record 1nclud1ng »

the doctor’s conclus1on spec1flc repetmve job acts caused the i 1nJury Thus the only substantial

causation evidence conform1ng_t0»§ 42-1-172 came from Appellant, so the Appellate Panel.

should be reversed.

10



F Murphv v. Owens Cornlng_ls the only case definlng the requlred factual
findlng for a. repetltlve motlon case, and the Slngle Commnssnoner
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