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Thursday, July 25, 2013

THE COURT: Mr. Runyon, is this Mr. Derrick Miles?
* MR. RUNYON: It is, Your Honor.
THE COURT: Okay. And I have that he is here to

enter a plea to burglary second, violent, a negotiated

plea; is that correct?

MR. RUNYON: ¥es, Your Honor.

THE COURT: And do you agree with his decision to
enter this'plea?. |

MR. RUNYON: AbsoluteLy,.Judge;

THE COURT§ And does he understand that the violent
designation.affegts his sentencing, how they calculate
the sentence at SCDC? |

MR. RUNYON: Yes, Your Honér.

THE COURT: And you agree with his decision to
entér the plea? | ‘ |

MR. RUNYON: Yes, Your Honor. Absolutely.

THE COURT: Mr. Miles, if you could raise your hand

for me.

DERRICK'MILES, after having been duly sworn,
testified as follows: |
THE COURT: I'm going to ask you some questions
this morning‘to make sure that any plea that you choose\
to enter is entered knowinély, iﬁtelligently and

voluntarily; Okay, sir? How old are you?
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THE DEFENDANT: Thirty-~-two.

THE COURT: Thirty-two. And are you working -
anywhere?

THE DEFENDANT: Yes.

THE COURT: Where do you work?

THE DEFENDANT: Superintendant for Allstate Steel
Erectors.(phonetic).

THE COURT: Okay.. And haé he served any time on
this,‘Mr. Runyon?

MR. RUNYON:V fes, Your Honor, He was in Berkeley
County jail for a.year. |

~ THE COURf: A year?’

MR. RUNYONﬁ Prior to béing reléased on bond.

THE COURT: So do you ail have 365 or do we have a
different calculétion?_-

‘MR. RUNYON: No{ 365.

MS. DIXON? 365 is finé with us, Your Honor.

THE COURT: Okay. Thank you. |

Mr. Miles, have you ever been treated for any kind

" of drug or alcohol problem?

THE DEFENDANT: Yes, ma'am.

THE COURT: All right. When was that?
THE DEFENDANT: 2006. _
THE COURT: - Okay. And what was.that treatment for?

THE DEFENDANT: For methamphetamine.
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'THE'COURT:, Okay. Were you able to complete that
treatment? |

THE DEFENDANT:. Yes, ma‘am, I did.

THE COURT: Gopd. How are you doing now?

THE DEFENDANT: So, so. Going through some rough
times. |

THE COURT: Sorry to hear that. Are you feeling

well enough today to go forward?

THE . DEFENDANT: Yes, ma'am.

THE COURT: Okay. Sir, are you under the influence

of anything"this morning, prescription medication or ‘any

substance --
. THE DEFENDANT: - No, ‘ma'am.

THE COURT: ~-- okay, that would make it difficulf
for you to underétand what weAa:é doing here this‘
morning? | _ |

THE DEFENDANT:_ No, ma’am.i

THE COURT:‘ Okay. Have you ever been treated for
any kind of mental illness or disease? |

THE DEFENDANT: No, ma'am.

THE COURT: Okay. Thank you, sir. I've got you
here on indictment 2012~0255. It's an'indiétment for
burglary first degree alleged to have occurred in
Berkeley County on or about July 25th 6f 2011 at the

dwélling.of Robin McDonald.
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Sir, it's my understanding that you are entering a

negotiated plea this morning to the lesser offense of

burglary second with the violent designation. 1Is that

your understahding, sir?
THE DEFENDANT: Yes, ma'am. .
THE COURT: All right. Sir, that carries a penalty

of up to 15 years, however because it's a negotiated plea

'I've been presented with a negotiation that you will be
sentenced to 15 years and I can't change that in any way;

‘db'you understand that?

THE DEFENDANT: Yes, ma'am.
'THE COURT: All right. And I already talked about -
this for a minute with Mr. Runyon but you understand that -

because this is classified as violent, burglary second, .

'andithevway our code of laws works that that will afféct

your’ parole or the seqténce baléulation byisCDC? -

Is it an 85 percent?

MR. RUNYON:'_Yes,‘Your Honor.

MS. DIXON:  It is'nof; Your Honor.

THE COURT: It is not?

M. DIXON: :Nof'ma‘am.r It's violent but it doesn't
carry up to 20, so they dO'not claésify it as 85 percent.

THE COURT: They do not. Does it have an affect
on -- -

MS. DIXON: I believe it's a 65 percent but I'm
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not --

THE COURT: Okay.

MR. RUNYON: Well, Your Honor, Jjust for the record.

My advice to him is to look forward to the possible 85

‘ pércent becéuSe once you get into the world of SCDC --

THE COURT: I agree. I’agrée.

MR. RUNYON; It's a'different world and how they
you calcuiate.is -- and you always have to expect the
worst.

THE COURT: It is a mystery to many of us. 1In
fact, nobody’asks mﬁch of me of this because their
lawye:s teil them this. And as Mr.‘Runyon has explained
to'you, if somebody says, Wé;l, when will I get out, I
don't -have any way of telling you that and neitherldoes
Mr. Runyon. But it could be_up to 85 percent of the
time, and some of it is depéndant upon your behavior
there; do you undérstand that, sir?

THE DEFENDANT : Xes.

THE COURT: Okay. Understanding all of that how
would yoﬁ like to plead to this charge? o

THE DEFENDANT: Guilty.

THE COURT: Okay. Yes, ma'am?

MS. DIXON: Thank you, Your Honor. The victims in
this case, George and Robin McDonald; are seated in thg

<

back there. They do not wish to address the Court.

11
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THE COURT: Okay.

7 MS. DIXON: The incident did occur on July 25th,
2012 at their -home on Church Place in Crowfield-Planation
in the Goose Creek area of Berkeley County.

'This defendant, .along with two co-defendants, bréke'
into the McDonald's home by.kicking in a door in the
baqk. They went inside, went ‘upstairs, stole a large
amount of jewelry, also some guns owhed<by thé McDonalds.
Wheﬁ‘they got home that day their house obvioﬁslyﬂh;d

been ransacked.

This defendant, alonngith the two co-defendantsﬁ

. were captured, Your Honor, becauselthey'had pawned a lot

of the jewelry and guns at various_pawnShops around the

- Charleston area. We were also able to recover some

gloves that had been used that came back as matching the -

defendant's DNA.

His co-defendant, Your HOnof, James Gfiffin’has:'
already pled. You senteﬁced him to 20 years on a
burglary first charge. I believe it was about a month
ago, after we had selected a jury. The third :

co-defendant,- Jeffrey Lynch, has not pled yet. He is

"~ still in the detention center. I anticipate his case

will be pleading next month.

Mr. Miles does have a prior record which I've put

on your information sheet, Your Honor. His record was
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not_as bad as Mr. Griffin's, and in exchénge for his plea
we have dropped it from the burglary first down to
burglary second with the negotiated 15 years that we
would ask the Court to accépt.

THE COURT: Okay. Thank you, ma'am.

Yes, sir?.

MR. RUNYON: Your Honor, Mr. Miles, his recoxrd
spéaks for itself in one senée, Jﬁdge. He indiéated‘that
he was involved. He was pfimariiy outside, under the
circumstances. It doesn't really matter in the long run
but he spent a year in the Berkeley County Detention
Center and i've'always maintained that if you spend time
in the county jail, not because the county jails are bad
places in and of themselves, but that's almost -- should
be getting two for one so-to-speak but vae never been
able fb Sell that to anybody but --

THE. COURT: No, but your point is well taken based
on some of the things we've heard this week, earlier in
the week. |

MR. RUNYON: And this plea almost didn!‘t occur
today, Judge. “He works for a steel erection company.
It's the high construction business. And yesterday in
Columbia they had a scaffold collapse and three of his
co-workers were killed.

So he works hard, Judge, in a dangerous business.

13



10

10
11
12
13
14
15
16

17

18

19

20

21

22

23

24

25

10
And so we almosf had to call today and say this case is
mooted out, but it's not mooted out and he's here and
ready to fabe the mﬁsic so-to-speak.
| We do have this negotiation. We do have the fact .
that he has served a year. And I know the Court is gqing
to enter that on the iecord, which automatically lowers
things. " |
. He is married. He has children. And I must say,
Judge, when I got involved we made a motion to set a bond
and Mr. Shelton, the prior solicitér,_who was a great
pefson and what have yoﬁ, but he was not at all amenable
and was just sﬁre that Mr. Miles would not properly
comply with bond orders.

And so there was a requirement that Mr. Shelton
personally be-advised'of his address and where he was
workiﬁg, theAaddress:5n§ what have you, and I can tell
you that since he's been out on bond he has.faithfully'
complied with all his GPS and Mr. Shelton hasvpromptly
gotten a work»addreés, living address, if he was
temporarily somewhere in the state on.thé job, and he has
proﬁen>my-friend, Mr. Shelton, absolutely incorrect in
his Original assessment of Mr. Miles on bond.

_THE COURT: Okay. All right.

_ MR. RUNYON: And I think that says something about

Mr. Miles. He does have skill and that works against
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you, quite frankly, wheﬁ you have skills.

THE COURT: But he understands this a negotiated
sentence, correct?

MR. RUNYON: Yes, Your Honor. He does have skills
and that works against you because as a practical matter
if you've got these skills and work hard what are you
doing here? But he is Here and we are prepared to hear
the judgment of the Court.

THE'COURT: Okay. Thank you, sir.‘

Mr. Milgs, I know Mr. Runyon has explained all this
to yoﬁ because you have‘an éxcellent attorney, but ybu‘
waive important constitutional rights when you plead
guilty. You waive your right to a jury trial, you Qaive
your right to_remain silent and you wéive your right to
have Mr. Runyon cross-examine and confrqnt the State's
witnessés on yoﬁr behalf; do‘you understand fhat?

THE DEFENDANT: Yes, ma‘am._

THE COURT: All right. If you wanted to exercise
your right to a jury trial you'd be presumed innocent
throughout‘any proceeding. The State would bear the
burden of proving you guilty beyond a reasonable doubt
and 12 jurors would have to unanimously agree to find you
guilty. You'd then_have.the oppprtunity to appeal that

conviction to a higher court, if you so chose. You waive

‘all that when you plead guilty. You want to waive those

15
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rights and enter this plea today?

THE DEFENDANT: Yes, ma'am, I do.

THE COURT: Okay. Other than the negotiated term
and permitting you to plead to a lesser included charge
of burglary second has anybody promised you anything or
done anything to force yod_to plead guilty?

‘THE DEFENDANT: No, ma’am.

THE COURT: You have any other.questiqns for your
attornef? |

THE DEFENDANT: No, ma'am.

THE COURT: You happy with his work for you?

THE DEFENDANT: Yes, ma'am.

THE COURT: You will haﬁe 10 days from today's date
to appeal, if you wish to do so. I will accept the
négotiated plea. I do find that Mr. Miles is pleading

knowingly, intelligently and voluntarily this morning and

that he is competent and well encugh to do this plea

today. He's been represented by an excellent attorney
who has explained‘everytﬁing'to him fhat he will need to
do and that he will face, and the consequences of plea.
The negotiatedvterm~is 15 years. I will give credit for
the 365 days served. Good luck, sir.

(WHEREUPON, the hearing was concluded.)
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CERTIFICATE

I, Sharon L. Vizer, Official Court Reporter for the

Ninth Judicial Circuit of the State of South Carolina, do

hereby certify that the foregoing is a true, accurate and

complete transcript of recOrd of all the proceedings had
and the evidence introduced in the hearing of the
captioned case in Circﬁit Court on the 25th day of Juiy
2013. |

I do further certify that I am neither of kin, counsel

nor have an interest to any party hereto.

W '
/o | ‘
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CIRCUIT COURT REPORTER
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STATE OF SOUTH CAROLINA ) |
) VERIFICATION
County of (B\?F Ae/c’% ) .

I, 7)1’1’ r 'Clé- A 365?0}] M /6 S 7 ‘ , being duly swomn
upon.my oath, depose and say that I have subscribed to the foregoing application; that I know the

contents thereof;, that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

- allegations therein set forth are true. o |
o _ | y-
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APPLICATION TO PROCEED WITHOUT PAYMENT
- OF COSTS AND AFFIDAVIT
- INSUPPORT THEREOF

O er ,-/c,&, g /Ny /6 5 # 3 07715 , hereby,ap'ply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
~ application I declare under penalty of perjury that the following facts are true:

. (1) Iamthe applicant in this action and I believe I am entitled to redress A

2) - Because of my poverty [ am unable to pay the costs of said proceedmg or glve

security thereof. _
5 | -‘ _' o %/M /Q Aﬁ%
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STATE OF SOUTH CAROLINA )
) _ INTHE COURT OF COMMON PLEAS
COUNTY OF BERKELEY )
| ; 2013-CP-08-2847

Derrick Miles, #307815, ; | |

Applicant, : % :

v. ' § RETURN

State of South Caroliné, ; -

Respondent. | §

The Respondent, making its Return to the application for post;conviction relief (PCR)
filed December 23, 2013; would respectfulliz show this Court: |

L

The Applicant is presenﬂy confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Berkeley County Clerk of Court. The Applicant was
| indicted at the February 2012 term of the Berkeley County Grand Jury 'fo.r ‘burglary- first degree
' (2012;GS-08-0255). The Applioant was represented by Bill Runyon, Esquire. '

. On July 25, 2013; the Applioant pled guilty to a negotiafed fifteen year sentence. The
Honorable Stephanie P. McDooald sentenced the Ap'plicaof to confinement for a period of ﬁﬁeen
years. Thé Applicant did not appeal his conviction or sentence |

Attached herewith and ihcorporoted horeiﬁ are the records of the Befkeley Coﬁnty Clerk
of Court regarding the subject oonvictions, the Applicant;s records ﬁom the South Carolina
Department of Corrections, and the guilty plea transcriﬁt. The Respondent res'e:veo' the right to

'amen‘d this Return upon receipt of any relevant materials. ;

29 25



IL
In his Apphcation, the Applicant alleges that he is being held in custody unlawfully for
the following reasons: | |
1. Ineffective assistance of counsel.

a. Lack of personal contact.
b. Lack of any verbal communication while in jail.

0L,

In this application' the Applicant alleges ineffective assistance of counsel. In a post-'

conv1ct10n rehef action, the Applicant bears the burden of provmg the allegatlons in their

application. Butler v. State 286 S.C. 441 334 S.E.2d 813 (1985) Where the appllcanon alleges 4

ineffective ass1stance of counsel asa ground for relief, the Apphcant must prove that "counsel'

conduct so undermined the proper functioning of the adversanal process that the trial cannot. be

relied upon as having produced a just result," Strickland v. Washington, 466 U.S. 668, 104 S.Ct.

'2052,' 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813,

The prdper measure of performance is whether the attorney provided representation

within the range of competence ~required in criminal cases. The co,urts presuine that counsel

rendered adequate ass1stance and made all s1gmﬁcant declslons in the exerclse of reasonable

professwnal judgment. Stnckland, 466 U.S. 668. The Appllcant must _overcome thxs»

presumption in order to receive relief. Chegy- v. State, 300 S.C. 115, 386 S.E.Zd 624 (1989).
The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of piea counsel. First, the Applicant must prove that counsel's performance was

deficient. Under this prong, the court measures an attorney’s performance by its

."reasonableness under professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing -

Strickland. Second, counsel's deficient performance must have prejudiced the Applicant such



that "there is a reasonable probability that, but for cbun_sel's uninofessional errors, the result of
the proceeding would have been different.” Qllgi_rx, 300 S.C. at 117-18, 386 S.E.2d at 625. With
respect to guilty plea counsel, the Applicant must show that there is a reasonable probability that,‘
~ but for counsel's alleged errors, he would not haVe pled guilty and would have insisted on going
to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L:Ed. 2d 203 (1985).

The Respondent submits that the Applicaﬁt cannot satisfy either requirement of the
Strickland test. Howelver, the allegation of ineffective assistance of counsel probably raises

questions of fact that the record does not conclusively refute. Accordingly, the Respondent

requests an evidentiary hearing to fully resolve this. issue. See Sharper v. State, 279 S.C. 264,

305 S.E.2d 247 (1983). -
V.

Each and every allegation contained within the application not herein before either

expressly admitted, qualified or explained is hereby denied.

V.
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be

' held.

 [Signature on the following page.]
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Respectfully submitted, _

" ALAN WILSON

Attorney General

JOHN W. McINTOSH

"Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

ASHLEIGH R. WILSON'

Assistant Attorney General

oL RS

- ATTORNEYS FOR RESPONDENT .

Office of the Attorney General
P.O. Box 11549

Columbig, SC 29211
Telephone; (803) 734-3737



- STATE OF SOUTH CAROLINA

| . - ; IN THE COURT OF COMMON PLEAS
‘COUNTY OF BERKELEY ) :
§ 2013-CP-08-2847
DERRICK MILES, #307815 3
Ap_plicant_, ; '
Vs ; AFFIDAVIT OF S‘E’RVI‘CE BY MAIL
STATE QF'SOUTH CAROLINA, 3
~ Respondent. %
)
I. I am an.employee of"the-iRespoﬁdent in the .abové-capt‘ioned action.
2. Regular commumcatlon by mail exists throughout the State of Soutl Carolina and that this:
is a proper circumstance of service by mail.
3. [ have this déy served-a copy of thc Return in‘the abéVe-captioﬁed'-maﬁef‘on the following

person by deposi'tihg same in the United States mail, postage prepaid:

Lance S. Boozer, Esquire

The Boozer Law Firm, LLC

807 Gervais Street, Suite 203 _ _
Columbia, SC 29201 - o

DATED this 31* day of March, 2015.

Aoy
Sara B. Moore, Legal Assistant
For Respondent -

25 29
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
_ . ) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) C/ANO: 2013-CP-08-2847
)
Derrick J. Miles, #307815, )
' )
Applicant, ) _
) FIRST AMENDMENT TO PRIOR
V. ) APPLICATION FOR PCR
. )
State of South Carolina, )
, )
Respondent, )

The Applicant, through appointed counsel below, makes the following additional 'cléim
‘and amendment to his prior application for post-con?iction %'e,lief filed December 23, 2013:
10.  State concisely the grounds on whicﬁ you b;lse your éllégation that you are béing
ﬁeld in custody unlawfully: |
(i): Counsel failed to ensure .enforcer'nent of terms of negotiated guilty plea.
(ii) Counsel failed to request that the plea judge enforce the negotiated plea

agreement or move to withdraw the plea agreement.

THE BOOZER LAW FIRM, LLC
Lance S. Boozer /
Attorney for Applicant

807 Gervais Street, Suite 203
Columbia, SC 29201

Phone: (803) 608-5543
Fax: (803) 926-3463

Columbia, South Carolina
June 19, 2015

Page 1 of 2




STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY
Derrick J. Miles, #307815,
Applicant,
\'A

State of South Carolina,_

Respondent.

t

o7 31

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
C/ANO: 2013-CP-08-2847

)
)
)
)
)
)
) .
) AFFIDAVIT OF SERVICE
)
)
)
)
)

I, the undersigned of— the Boozer Law Firm, LLC, Attorney for Applicant, do hereby |

certify that I served the ‘foreg’oing First Amendment to Prior Application for PCR upon the

persons below-listed by placing a copy, postage prepaid, in the United States Mail, addressed as

follows:

Rutledge Johnson
Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211

Columbia, South Carolina
June 19, 2015

THE BOOZER LAW FIRM, LLC

//4530

Lancé S. Boozer
Attorney for Apphcant
807 Gervais Street, Suite 203

~ Columbia, SC 29201

Phone: (803) 608-5543
Fax: (803)926-3463

Page 2 of 2



STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

DERRICK J. MILES,
PLAINTIFF,

VS.

STATE OF SOUTH CAROLINA,

DEFENDANT.

— et e e e e N e e e e e

COURT OF GENERAL SESSIONS-

NINTH JUDICIAL CIRCUIT

CASE NO. 2013-CP-08-02847
TRANSCRIPT OF RECORD

(PCR)

July 22, 2015 .

Charleston, South Carolina

BEFOTRE:

The Honorable Roger‘E. Henderson

a e

Lance S. Boozer, Esquire

For the Applicant

APPEARANCES:

J. Rutledge Johnson, Esquire

For the Respondent

QRﬁ)dzisﬂVinixn@ Cypgk,m&ﬂbmdb(knﬂkf1&ﬂhﬁm(Mud?@pnu1
636 Long Point Road, Unit G, #74, Mt. Pleasant, South Carolina 29464

PNorton@sccourts.org



- DERRICK MILES vs. STATE - PCR

I NDEX
(AW) .- DENOTES APPLICANT’S WITNESS

(RW) - DENOTES RESPONDENT’S WITNESS

Exhibit Index ‘ : - 03
PCR Hearing . - - 04
WITNESSES

(AW) Derrick Miles:

"Direct Examination by Mr. Boozer - 08
Cross—-Examination by Mr. Johnson ’ - 21

(AW) William L. Runyon:

Direct Examination by Mr. Boozer : —— 26
Cross~-Examination by Mr. Johnson - 36
"CERTIFICATION OF TRANSCRIPT -- 42

Look for an original signature in blue 'ink on the
certification sheet to verify that the court reporter has
certified the transcript you are viewing.

If you need an additional copy of this transcript or a
sealed transcript or if opposing counsel requires a copy of
the transcript, you should contact the court reporter.

Certification will satisfy Rule 80, Stenographic Report of
Transcript as Evidence.
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DERRICK MILES vs. STATE - PCR

O© 0 9 O W B W N

MR. JOHNSON: May it please the court, Your Honor.
This is Derrick Miles versué the State of South Carolina.
It is Case Number 2013-CP-08-2847. Mr. Miles was indicted
back in February 2012 term of the Berkeley Couﬁty Grand Jury
for burglary first-degree. On July 25th, 2013, he pled
gﬁilty to a negotiated 1l5-year sentence on a burglary
second-degree before the Honorable Stebhanie P. McDonald. ’
There was no appeal filed; however, there was a timely
PCR application filed December 23rd;»2013; The State filed

its return March 31st, 2015. And he is represented here

today by Mr. Lance Boozer.

And, Your Honor, do .you have in your packét the amended

PCR application? It would have been dated June 19th,v2015.

THE COURT: Is that it (motioning)?

MR. JOHNSON:. Yes, sir, that is it.

THE COURT: TIt's captioned first amendment to prior
application?

MR. JOHNSON: Yes, sir. Thank you.

THE COURT: Okay. Mr. Miles, I want you to stand and
be sworn, sir.
(WHEREUPON, Derrick Miles was duly sworn.)

THE COURT: Ail right. You are Derrick J. Miles?

MR. MILES: Yes, sir. |

THE COURT: How old are you, Mr. Miles?

MR. MILES: Thirty-three years old.




DERRICK MILES vs. STATE - PCR | 5
1 THE COUﬁT:> Okay; How far did you go in school?
2 0 MR. MILES: I.haveAa GED.
3 THE COURT: Okay. What kind of work do you do?
4 "MR. MILES: I am an iron worker, structural steel; a
5 |superintendant for Buckner -- excus; me, for All Stéte-Stéel_
6 |Erectors. |
7 THE COURT: Okay. Now you have filed an application
for post-conviction relief; is that correct?:
9 ° MR. MILES: Yes, Your Honor.
10 THE COURT: All right.. And what do you think yéu-can

11 [get as a result of filing that application?
12 MR. MILES: I.am in hopes to get what I was prbmised on
13 |a negotiated plea.. There was some misunderstanding with the

14 |negotiated plea with two different issues on it.

- 15 I was told that I was pleading to five years and five

16 |years’ probafion and ﬁhat I would get credit for -- all

17 |credit for.time.served, which would haﬁe been oﬁe year in
18 |the county jail and three hundred seventy-eight days under
19 House mon- -- house arrest with a GPS monitor where I was
20 |allowed only to go tc home and work, where that law was

21 |passed 45 days before my sentencing. I believe that is 24-
22 . 11340 the law on that. | |

23 ' Mr. Runyon told me the morning of courf upon going to
24 |court I was going just to get my ahkle monitor off so I

25 |could go to a job in North Carolina.
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_ DERRICK MILES vs. STATE - PCR

THE COURT: Okay.

MR. MILES: Buﬁ upon getting to court ---

. THE COURT: Okay, let -- before-wé get into all of
those facts I want to advise you that if you were to prevail
in this post-conviction relief hearing the relief that I can
giant you is a new trial.

MR. MILES: Yés/ sir._

THE COURT: I can send you.back and you wduld be faced
with the burglary-first charge. Do you understand that?

MR. MILES: Yes, sir.

THE COURT: And if you were to go forward and'have a
trial with regards to the burglary first do you understand
you could get a sentence of up to life in prison?

MR. MILES: Yes, sir.

THE COURT: Okay. So I just want to make sure you
understand the risk iﬁ going forward with this matter. I
meén you certainly have the right to go forward. I am not
trying to talk yocu out of it. But I want you to understand
you could be trading 15 years for a life sentence. Do you
understand that?

MR. MILES: Yes, sir.

THE COURT: You have talked to Mr. Boozer about this?

MR. MILES: Yes, sir. \

THQ COURf: Okay. And he has explained to you the same

risk involved?
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DERRICK MILES vs. STATE - PCR

MR.

THE

you went
sentence
MR.

THE
pressure
. MR.

THE

with Mr.

MR.

i{with him.

THE
matter?

MR.

THE

You

MR.

MILES: Yes, ma'am.

COURT: Obviously there would be some benefit if
to.-trial and were acquitted, but the risk of a life
may very>well outweighltbat; Do you understand?
MILES; Yes, sir. |
COURT: Okay. Anybody, you know, putting'any

on you in any way'whatsoever at this point?

MILES: No, sir; just my mom who wants me home.

COUﬁT: Okay. Have you had enough time to talk

Boozer so far?

MILES: Yes, sir, I have had plenty of time to talk.
He. has been a good lawyer.

COURT: COkay. -‘And you want to go forward with his

MILES: Yes, sir, I do.

COURT: Okay. All right, sir. -Okay.

may proceed, Mr. Boozer.:

BOOZER: Thank you, Your Honor. If it pleases the

court. Judge, we would call Mr. Miles to the stand.

THE

COURT: Come around, Mr. Miles.

(WHEREUPON, the witness was duly sworn.)

THE

CLERK: Once seated state your first and last name

and spell your last name loudly and clearly into the

microphone.

MR.

MILES: My name is Derrick Joseph Miles. And it is
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DIRECT EXAMINATION BY MR. BOOZER OF DERRICK MILES

D-E-R-R-I-C-K M-I-L-E-S.

MR. BOOCZER: Your Honor, if I may just have a moment to

get situated and also if I may approach the witness with
this package.

THE COURT: Yes, sir.

MR. BOOZER: Thank you.

THE COURT: No problem.

DIRECT EXAMINATION BY MR. BOOZER Of DERRICK MILES:

Q. Mr. Miles, how are you doing today?
A. I am doing fine, sir. Thank you.
Q. Good. All right. You have heard -- you have heard the

court ask you a number of questions today. And just to make
sure we are clear, you are here; you filed_a post4conViCtioﬁ
rélief application; correct?

A. Yes, sir, I did. |

Q.: Okay. Aﬁd you understand that the only relief that His
Honor can give.is for you to have a gew trial on the - N

original charges? |

A. Yes, sir.

Q. And he can't cut yéur time or enforce any sort of plea

agreement that you believe may be out there?

A. Yes, sir.
Q. And knowing that you still want to go forward with it?
A. Yes, sir. -

Q. Okay. Now you are currently serving a 15—yeaf sentence

35 39
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DIRECT EXAMINATION BY MR. BOOZER OF DERRICK MILES

for burglary-second?

A. Yes, sir.
Q. All right. And what were you originally charged with?
A. The original charge was first-degree burglary and

criminal conspiracy.

Q. Qkay. Who represented you --- you pled guilty; is that
right?
A. Yes, sir. ’
Q. Who repreéented you at that piea?
A. Mr. William Runyon.
Q. All right. And obviously you filed ah application for

PCR; and you.haVe'got a number of allegations, right?

A Yes, sir.

Q. Let's go through and kind of frame those allegations.
And I want you to tell the court and explain to the court

about those allegations, okay.

A. Okay. I started out ---

Q. Let me stop you. Let's first go -— on your firsﬁ
‘application.  Because you have had -- vyou have had an
amendment? o

A. Yes, sir.

Q. So on your firét application you allege there was a

lack of personal contact with Mr. Runyon?
A. Yes, sir.

Q. So explain to the court what it is that you mean by
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DIRECT EXAMINATION BY - MR. BOOZER OF DERRICK MILES 10

that ailegation. g

A. Mr. Runyon seen me one time at my reqﬁest. And I
believe it was on a Friday afternoon when I come down from
Charleston. We spoke a couple of times over the phone
throughout the year that he was my attorney. He never met
with me to go over it to -- and we talked about -- the one
time I met him we talked about a plea agreement, you know,
that I couldn't plea to 15 years. |

And I seen him another time at the courtroom briefly

when I went in front of a judge to turn down a 1l5-year

violent plea. And that was in like January or February of

2013. And I never seen him again throughout the whole year.

Q. Okay.l When -- when were you first arrested on these
charges?
A. I was arrested on this charge in July two thousand --

excuse me, August 2011.

Q. When did you retain Mr. Runyon?

A. June 2012..

Q. Okay. Were you out on bond or what -- tell me that:
A. No, sir, I had had-a pro bono attorney, Ms. Pamela
Palzene; and she tried to getrme to plea to 25 years and
told me I would never get a bond.

And I finally told my mom -- I had some cash put up,
and I finally told my mom to'give the mbney to my wife. And

somebody had referred me to Mr. Runyon about wHat a
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DIRECT EXAMINATION BY MR. BOOZER OF DERRICK MILES 11

wonderful attorneyAhe was. And I sent my wife down with the
five grand down payment to pay Mf.IRunyon. It still ieft me
owing him like $2,500. And within about thfee weeks I made
bond. Mr. Runyon got me a bond for $65, 000.

Q. So you made bond. How many times -- you ended up

" |pleading July 25th of --—-

A, Yes.
Q. -—— 2013. In between the time that you retained Mr.
Runyon and your plea how many times did you meet with Mr.

Runyon?

A. . One time to meet to discuss the case, and then I walked

-- then I went to the courthouse in January_or February
2013. He just told me we were going there for my bond.
They were trying.to take my bond from me because of work. .
And we didn't really discuss the case. I turned down a 15-
year violent plea that day on the fecord in front of the
judge. . |

| Aﬁd'he just said don't worry about it, they are
rattling swords. And he left and I went my way. So pretty
much twice in a year's time. But really only one good
meeting that we discussed.the case.
Q.. How long did that meeting last do you think?
A. That meeting lasted probably about;30 minutes. We were
in his office. |

0. Okay. Did y'all talk about any defenses you might have
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DIRECT EXAMINATION BY MR. BOOZER OF DERRICK MILES 12

to these charges?

A. No, sir; he just said that -- to be'quité honest with

you, I told him from the start that I wanted to get a plea

bargain but I didn't want to do no more than five years and
I would do the maximum probation whatever it could be.

I had my family and my wife and my mom really needed
me. My dad was sick at the time before he died, and they
needed me.out there.

And Mr. Runybn said well let's worry about getting this
last $2,500 paid off, it is going to be a while before you
go another year or two and we will get it put off. But
there was never no discussion of no defense or what kind cof
plea I would get or he could work out. |
Q. Okay. You have also got your other claim is lack of
any verbal communication while in jail. 1Is thét kind of

going along the same lines of what you have just been

discussing?
A. Yeah -- yeah, pretty much so. You know, when I -- even
after I got sentenced -- the day I got sentenced was July

25th, 2013.. I had -- that was on Thﬁrsday. Finaliy I got
in touch with him. I had a ten-day window to appeal. I was
at Hill Finkley Deten;ion Center waiting to transport to
SCDC. |

I finally got a three-way call through to him through

my wife and he said that he would not file my appeal for him
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DIRECT EXAMINATION BY MR. BOOZER OF DERRICK MILES 13

because I still owed him the 2,500.

My wife asked me well if I pay you $20 a week to pay
this off will you go ahead and file the appeal within this
ten-day window. He refused to do it.

I have a letter here from him talking about that issue
a little bit too if the court would like to see it.

Q. . Okay.

MR. BOOZER: And, Your Honor, may I approach the
witness? |

THE COURT: ~ Sure.

Q. Is that _—

A. No, this is é different letter. That is what that.

Q. All right. So that pretty much encompasses though your
two claimsvwith regard to his contaét and his meetings with
you; is that’right?

A. . Yes; sir.

Q. ' Okay. So let's move on to you obviously filed your
amended application. And Ivbelieve these two claims really
are together so we can kind of handle those claims fogether.

You have alleged in your amended application-that'
counsel failed to ensure the enforcement of terms of a
negotiated plea agréement, and you have also got that
counsel failed to request that the plea judge enforce the
negotiated plea agreement or move to withdraw the plea

agreement?
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DIRECT EXAMINATION BY MR. BOOZER OF DERRICK MILES 14
A. Yes, &ir.
0. I want you to explain to the court what you mean by

those two allegations.-

A. All right. I was told the morning that we were called
out into —- the mbrning I come to court, July 25th{ 2013, I
was told ﬁhat I was coming'td court to get my ankle monitor
removed so I could go to a job that the company I was
working for had in North Carolina. That is the only way I
could go was to have my ankle monitor removed.

I got to court, me and my mother did. Mr. Runyon was
not there at that.time. The victims were there. . I said Mom
something is not right about this, there must be some type
df plea they are going td offer.

Mr. Runyon showed up. He called me and my mother to
talk with the. solicitor. He called me and my mother in the
hallway. My mother and I went out there; He said -- he
handed me the sentencing sheet which I have here.

Apd he said: I've got a plea agreement for you; it is
either take this today or they are going to move to revoke
your bond and go to trial next month. Your co-defendant got
20 -- 20 years this past court term; you need to take this
plea.

'He said it carries zero to fifteen; it is second-degree
burglary; it is a violent so you are going to do a violent

85. He said but you are only going to get five years --
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DIRECT EXAMINATION BY MR. BOOZER OF DERRICK MILES 15

probably five years or probably five years and five years
probation. He said sign right here.

So I had the sentencing sheet in my hand aﬁd I seen
where it was marked negotiated, checked-negotiated, and it
had second-degree burglary but no amount of time.

So I signed it, you know, trusting Mr. Runyon because
he is my paid attorney. And I go into the courtroom. :They
call a recess. Him.and the judge go back in chambers.

About ten minutes later him and fhe judge come out.

The judge said she was ready to proceed, do ‘you waﬁt to
call Mr. Miles. And théy called my name. And I look at Mr.’
Runyon and I am shaking my head no. I:decided I didn't want
to take the plea.

He comes over by mé and my mom and he.blocks me in thé
pew with both hands. And he says you are going to take this
plea, you have got to .take this plea, if you don't take this
plea you are going to go to trial and get life héxt month.A

And I am like I don't want to take it. So I goup -- I
am crying and upset because I've gotvmy company truck in the
parking lot. You know, my company is expecting me back at
work that day. And I go up to take the plea knowing he had
told me I was going to get the time. served, so I figured --
I figured I had_maybé two-and-half years to do.' And the
next thing I know the judge hits me with 15 years.

Q. Okay. Was your -- was your mother -- who is your
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DIRECT EXAMINATION BY MR. BOOZER OF DERRICK MILES 16
mother?~

A.. My mother is Linda C. Barnett.

Q. All right. Was she involved -- was she there at youf
plea?

A. Yes, sir, she was.

Q. Okay. Was éhe there with you at any of the meetings

with Mr. Runyon?

A. No, sir, she was never at none of the meetings with Mr.
Runyon. She was there with theﬁ at my bond hearing, with my
wife and ‘Mr. Ruhyon at my bond hearing when I got the bond.
And she was there at the plea agreement.

Q. Okay.

MR. BOOZER: Your Honor, I am not sure if tﬁis is the’
appropriate time or maybe later on in the hearing is an.
appropriate time. I have an affidavit from his mother who
he just testified is Ms. Barnett. Ms. Barnett is
unavailable today to testify. She did submit to me a swérn
statement. I would like to present it ‘to the court at this
time or later.on jhst the affidavit énd a couple of
statements from the affidavit.

MR. JOHNSON: Your Honor, I am.going to object to that
because she is not here to testify and lay any foundation
for this affidavit.

THE COURT: - You have no right to cross~éxamine that

affidavit ---
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DIRECT EXAMINATION BY MR. BOOZER OF DERRICK MILES 17

~ MR.. JOHNSON: Right.

THE COURT: ~--- s0 I don't know -- I am gping -- I am
not going to permit that affidavit in. She had the
opportunity to come testify in person so.

MR. BOOZER: Your Honor, if I may then may I mark the.
affidavit as just for identification and allow him to read

as recognizing his mother's signature and stating what she

‘has got in the affidavit?

THE COURT: That would be the same differenée as —--

MR. JOHNSON: I still don't have a chance to cross-
examine. | |

THE COURT: Yeah. )

MR. JOHNSON: And'it'is a typed statement. I have got
a copy of ‘it, and it's ... »

THE COURT: I mean that is no different than if I just
go ahead and allow_the affidavit if he reads from it. So,
no, sir, I am not going to allow ﬁhat.

MR. BOOZER: Thank you, Your Honor.

BY MR. BOOZER:

Q. Mr. Miles, you thought you were going to get five'
years? o '

A. Yes; sir.

Q Okay. And you were also on an ankle monitor, right?
A. Yés, sir.

Q All right. Is that part.of your ciaim?
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DIRECT EXAMINATION- BY MR. BOOZER OF DERRICK MILES 18

A. Yes, sir, I was expecting -- I had 365 days that I did
get credit for for when I was in the Berkeley County
Detention Center; but under the new law that was passed 45

days before I pled it allbws, under 24-1340 I believe, it

‘allows for me to get the credit for the home detention on

GPS.
I was only allowed to work and home. 1 couldn't even

stop at a gas station and gas my company truck ﬁp. So I was’

‘supposed to get the credit for that time served too under

that law.

Q. What discussion did you have with Mr. Runyon about
that?

A. No, all Mr. Runyon said is I would get credit for all

time sérvedt

Q. ' So you thought that that meant the 365 plus the time on
the ankle monitof? v '

A. Yes, sir.

Q. Okay. What effect would that credit cn the ankle
mqnitor have on your release date?

A. - That - rigbt now that would put me out at two

thousand -- February 2020; but it -would put me eligible for

parole right now. Which we all know usually you won't get
parole the first time ﬁp. "But it would give me the hope of
parole for right now. And it would knock -- it would knock

a little over a year off, like February of 2020. Right now
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|I am at’ like July of 2020.

Q. . Okay. Why is it -- why did you plead guilty in this
case?
A. I pled guilty because I thought I was getting five
years with five years probation. And Mr. Runyon had me
terrified to death I was going to get life withoﬁt parole.
And which that wasn't the case. My co-defendant went
to trial and got 20 years. Which I have the statutes. The
statutes for my crime for second-degree burglary they should
have been dropped anyhow. That's why they offered them to
be dropped from my co-defendant as well. He just weht to
trial.

You know, I would have never pled --. knowing what I

| know now about the law I would have never pled -- pled

guilty to what I was -- to none of this.

10. Going back to the actual plea date did you know that

you were there. to enter a plea that date?

A. No, sir. No, sir. I was there to get my ankle monitor

removed that day so I could go out of town to North Carolina

and work.
Q. When did you realize you were going to enter a plea?
A. When Mr. Runyon come back through —-- when once he got

there and he come back from the soliqitor's table and called

me and my mom in the hallway and showed us the sentencing

sheet marked hegotiated and second-degree burglary.
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DIRECT EXAMINATION BY MR. BOOZER OF DERRICK MILES 20

But it doesn't have an amount of time. He didn't --
him and the judge .is 'saying it is a negotiated 15. He told
me in the hall it was a negotiated five with five years, but

he told me I would be doing 85 percent of it. Even in my

‘transcripts where we get up in front of the judge he is

saying it is 85 withkno parole. The solicitor is saying it
is a 65 with no -- with parole. - And the judge is saying,
well, I den't know either; y'all don't seem to know; I don't
know; we will just let the'Department of Corrections decide
how much time he does.

Q. And what you are referring to that is reflected at the
guilty plea? '

A. -That is reflected in the transcripts. Nebody knew what
I was getting. They didn't know. They were going to let
the Departﬁent'of Corrections decide how much time.

Q. Why didn't you —-- did you hear them say 15 years ---

A. No, sir, I was so out of it. I was erying and upset.
Because I kneW‘my mom has got'health problems but my dad had
been in the hospital. The day befere I had three guys die
on my crew. It is reflected in the transcripts. I had

three of my guys that I was responsible for fall and die on

|lmy crew. That was brought up in court.

And, you know, I didn't even -- one of them was my best
friend. I didn't even get to go bury him or explairn to his

mom what happened. I was pretty much out of it. You

Jo—
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DIRECT EXAMINATION BY MR. BOOZER OF DERRICK MILES - 21

know, I was in tears the whole time. I had a whole lot
going on.

Q.‘ All right. Going back to your allegations does that
encompass your whole PCR application?

A. Yes, sir, as far as -- as far as I know, yes, sir.

Q. Okay. 1Is thére anything else that we haven;t covered
that you haven't addressed in your PCR abplication that you
want to address?

A. No, sir. I would just:like to say for the record that

letter my mom wrote -- my mom -- it was notarized and my mom
has ---

MR. JOHNSON: Objection, Your Honor. First of all, it
is.ﬁon responsive} and he is tryiné to téétifylabout thé
affidavit.v.

THE COURT: I sustain the. objection.

BY MR. BOOZER:

Q. You can't testify about what is in the affidavit, okay.
A. All right. Well, Fhaﬁ is pretty much it then.

Q. Okay.

'MR. BOOZER: Your Honor, I don't have any further
guestions at this time.

* TBE COURT: Okay. Mr. Johnson.

PLAINTIFF ATTY: May it please the couft, Your Honor.
CROSS-EXAMINATION BY MR. JOHNSON OF DERRICK MILES:

Q. Mr. Miles, your testimony today is that you thought you

=
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CROSS-EXAMINATION BY MR. JOHNSON OF DERRICK MILES 22

were getting five years with five years probation, correct?

A. Yes.

Q. And that's what you said Mr. Runyon advised'you of, ---
A. Yes. ' '

Q. -—— right? But at your guilty plea you were under oath

liké you are right ndw, correct?

A. Yes.

Q. Okay. And you swore to tell the truth, the whole truth
and nothing but the truth; correct?

A. Yes.

10. And you-did that, right?

A; Yes.

Q. Okay. But on Page 6 of your transcript the judge

explaiﬁs tq you: Sir, that carries a penalty of up to 15

years however because it is a negotiated plea I have been

presentéd with a negotiation that you will be sentenced to

15 years and I can't change that :in any way; do you

understand that? To which you replied: Yes, ma'am.
Islthat correct? | |

A, I guesé it is correct.

0. You also had some confusion about.65, 85 and that they

were going to let the Department of Corrections, you know,.

figure that out. Are you aware that is a nofmal procedure?

A. No,-I'ﬁ not aware. Because different sentences carry

different things. And the judge sentencing you per law the

49 53
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CROSS-EXAMINATION BY MR. JOHNSON OF DERRICK MILES 23

judge is supposed to_know what you are gettiﬁg and whether
it is a parolable offense or not. The judge is supposed to
know that before she sentences you.

Q. But, Mr. Miles, on number -- Page Number 7, Line 15,
the judge says to you: But it could be ub to 85 percent of
the time and some of it depending on your behavior; do you
understand that? Yes.

"And then she states:. Okay, understanding all of that
how do you like to plead to this charges? And you state
guilty. Correét? |
A. I understand that. Bﬁt'she sald we wili let them

decide. So I mean pretty much we should have skipped the

| courtroom and sent me to SCDC and let them decide my

sentence is what you are saying.
Q. And you also state that you were going through some

rough times - and I am sorry to hear.about that - during

your plea. But the judge.asked‘ybu about how were you doingA

today, and you said going through some rough times; And she
said sorry to hear tha# and says are you feeling well enough
to gb forward. To which you replied, yes, ma'am. Cofrect?'
A. ~ Yes, I mean I was scared about getting a life sentence.
I was told I was only getting five years with five years
probation, sir.

Q. But that is not what the judge said the negotiation

was, .to which you agreed with that?
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CROSS-EXAMINATION BY MR. JOHNSON OF DERRICK MILES 24

A. I was in tears crying uncontrollably. Mr. Runyon had

to reach over and steady me and tell mé to calm down. I

didn't -- I didn't hear what even was being said pretty
much.
Q. But you continued to answer the questions the judge

asked you, did you not?
A. I mean I guess I did.
Q. At no time did you stop the proéeeding and say judge I
don't want‘to do this, he promised me —;—-
A. ‘IT.wasn't —— I wasn't aware —---
Q. May I finish my question?

'THE COURT: - Sir, wait a minute. Sir, don't talk over
him. — |

MR. MILES: Yes, sir.

THE-COURT: Let him finish the question before you
respond to it.
| MR.. MILES: Yes, Yodr Honor.
BY MR. JOHNSON:
Q. At no point did you stop the proceedings and say Mr.
Rﬁnyon has promiséd me five years with five years probation;
he never proﬁised you -—- I don't want this negotiatéd

fifteen years; I.am toco upset right now; you never . told the

|judge that, did you?

A. I wasn't aware I could.

Q. So your answer ‘is no?

S
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CROSS—-EXAMINATION BY MR. JOHNSON. OF DERRICK MILES 25
A. Yes, it is no.
Q. You also state that you believe you deserve credit for

the time spent on the home detention; correct?

A. Yes.

Q. Okay. And you cited Section 24-1340; correct?

A. Yes, sir. |

Q. And are you aware that it says that the judge may give

you time credit for that?

1A. I mean I am aware of that, vyes, sir.
Q: Okay. So the judge did not have to give you that time?
A. No, they didn't have fo} but it wasn't brought up'.
either. ' |

MR. JOHNSON: That's all the questions I have for this
witness, Your Honor. Thank you.

THE COURT: Mr. Boozer.

MR. BOOZER: No redirect, Your Honor.

THE COURT: You can step down, sir.
(WHEREUPON, witness stepped down from the witness stand.)

THE COURT: Any other witnesses, Mr. Boozer?

MR. BOOZER: Your Honor, we would call Mr. Runyon to
the stand. v
(WHEREUPON, the witness was duly sworn.)

THE CLERK: Once seated please state your first ahd
last name and spell your last name loudly and clearly into

the microphone.
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DIRECT EXAMINATION BY MR. BOOZER OF WILLIAM RUNYON 26

MR. RUNYON. My hame is William L. Runyon, Jr.
R-U-N-Y¥-0O-N. |
DIRECT EXAMINATION BY MR. BOOZER OF WILLIAM RUNYON:
Mr. Runyon, how are you dding?
Just fine, sir.

Good. Do you recall representing Mr. Miles?

Yes, sir.
"All right.. And were you .retained in that case?
I was retained, yes, sir.

Do you recall when you were retained?

- o R R o - © - ©)

Yes, sir, .what is left of my file I have that here. I

lhave a contract retainer which was June 11lth, 2012, here in

I Charleston."

Q. Okéy. And his plea was July 20132

A.  Yes, sir.

Q. Do you recall or have any notes reflecting in your file
how.many times you~may‘havé met with Mr. Miles prior to the
plea? ' |

A. .No, I do not have those times. I met with him I think
it was twice in Berkeley before we got the bond set. I
cogld be mistakén about that. But I did meet with him in
the Berkeley County jail. | A |

Q. Okay. Do you«recéll once -- he actually got out and
was on an ankle moﬁitor?

A. We got him out on bond and an ankle monitor. And then

53 57
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- DIRECT EXAMINATION BY MR. BOOZER OF WILLIAM RUNYON 27

I met with him I think it was twice in my office. Of course
I meet with my clients -- I will meet with them --
particularly because he was wbrkingvduring the week I

meet -— 1 will meet with them on Saturday or Sunday even.

So I leave it up to my clients to_make the appointments‘with

4 12

me.

Q. So ﬁust so I am clear on it, you met with him twice in

Berkeley County and you may have met with him two more times
in yodf office?
A. I met with him at least two more times in my Office.
And then we had the meetings at the courthduse. I didn't
tell him not to come to my office, but every time I 'spoke to
him on the phone he was-always working around the state.

And we did have several telephone conversations though.
I mean we talked a loﬁ on the telephoné.  Mr..Shelton, the
solicitpr, was not —--— the assistantfsolicitor who handled
the case, nice fellow; bﬁt he was not happy thaf Mr. Milés
was out of jail even on the bond.situation. And so I kept
tabs on Mf.vMiles.‘»Quite_regularly we talked.
Q. Did you guys discuss I guess any sort of trial
strategy, or was this a plea from the get go?
A. Well, it -- by the time i got into 'it, okay, his co-
defendants -- he had -- well, I took the whole packége. He
had Berkeley County charges- and he had some Charleston

County charges. And he had some co-defendants in Berkeley
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HOWwWw N

County.

The indications from their counsel was that they were

‘going to work some sort of -—- try to work some scort of deal.

They were going to testify: théy were going to give
statementé, what havevyou:

In those kind of cases it kind of looked like thére was
going to be some sort of a plea down the road, in all
candor. The simple fact is they -- you'had more than one
burglary charge. And burglary-first and you are looking at

potential life. I mean this was -- this whole situation was

serious as a heart attack. I mean it was -- it was not just

a slap and tickle kind of charge.
Q. Now you have heard some of the allegations regarding

what he knew he was doing that day on the plea date. Was he

laware that he was going to plead on that day that he

actually entered the plea?

A. Yes, sir. ~There was —-- there were two occasibns wheh
we went to court about his plea. Mr. Shelton had offered a
plea, and in January of the first time we appeared in cburt
Mr. Shelton pursuént to the Supreme Court decisionAabout
ﬁaking sure that the -- ﬁhe United States Supreme Court
decision, about making sure that plea offers werevin féct
memorialized aﬁd what have ycu. He had brought us to court
to publish the plea offer at the time and that Mf. Miles was

rejecting it. Which in fact was in fact done. That was one
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DIRECT EXAMINATION BY MR. BOOZER OF WILLIAM RUNYON 29

of the times we met ih Berkeley County, in all candor.

The second time we appeared in court was when -- was
when the plea was actually entered.' And that was after a
co—defendant had been convicted ana some other developments
in the case had occurred. _ |

And frankly I had never heard the thing about going out
of state. . I can tell you this, under no circumstances would
Mr. Shelton had ever agreéd to allowing Mr. Milés to leave
the state on bond. So I don't knbw about this removing his
ankle monitor to go out of state. Never heafd about that.
Q. But your testimony is that thaf day, July 25£ht that
you,knew that -it was to go and enter a:plea? '
A. That we were being -- that we were being asked to
plead, thaﬁ the offer was being put on the record subseqguent
to the co-defendant being cohvicted, and that this was kind
of a drop dead situation so to speak. I am not‘being
sarcastic when I say that. It was Mr. Shelfon wés wanting
to know are we goiﬁg to plead or are.we going fo.go to .
trial. |

ﬂBecause_—— and that was the situation we were in.v We
had to make a decision about the plea offer that was entered
on that day or we were goiﬁg to go to trial. Because they

had already tried the co-defendant .

Q. Did you ever tell -- well, let me ask you this: Did

you have discussions with his mother, Linda Barnett?

=
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DIRECT EXAMINATION BY MR. BOOZER OF WILLIAM RUNYON 30

A. Ms. Barnett was present at the courthouse I believe on

the day that we entered the plea. She was present. I
didn't have a lot of discussion with her, but she was
present. |

Q. Did you tell Mr. Miles or his mother that you felt.that
he was-going to get a five-year sentence or that he would

actually serve five. years?

|A. No, I -- the plea offer was 15 -- negotiated 15 years

sentence. How ﬁuch time he would serve was goiné~to be
dependent upon a lot.ocf things. And there was no way i can
guerantee the time.

Now Mr. Miles saia I will take five years; Aqd I said
well that is nice, but I mean there's no guarantee that you
will serve only five years} you are going to get negotiated
15; you afe,going to do whatever time the SCDC gives yeu;
you have got a year in the Berkeley Ceuety Jail, that would
come off the thing -- that will come off your time.

Q. Did you indicate to him thaﬁ he would also be getting
the ankle monitor credit?

A, No, I did not indicate that he would get the ankle
monitor credit. .

Q.‘ Did you request that?

A. It is not in the record.. I don't -- I do not recall
discussing that with Judge McDonald, and it doesn't appear

to be in the transeript that I read. And I just don't
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DIRECT EXAMINATION BY MR. BOOZER OF WILLIAM RUNYON 31

recall it.

‘Q. And you have reviewed the transcript?

A. Yes, sir.
Q. Okay. And looking back is that something you probably

should have done was ask fof -= for the credit?

A. I probably should have called that to the court's

attention, yes, sir; there is no question about that.

Q. In loocking at the transcript you would agree with me
from looking at the record there was some confusion as to
whether that was a 65 percent or an 85 percent crime, right?
A. Well, there was some discussiOnlon the'record; but -

the -- and I Haven't seen the sentencing sheet. But the

sentencing sheet is marked as to whether or not it is

|violent or nonviolent. And I am not sure from reading the

transcript how that come up -- came about. But if,it is a
nonvioient plea then it is 65 presént; |

Q. Did you explain thoseldiffereﬁces’toer::Miles prior to
the plea? |

A. Just prior to the plea?

1Q. Any time -- at any time.

A. We had had discussions abéut various sentencing
configurations when we talked both in peréon and on thé
telephone.

And I -- I've got to point out -- I've got,;— youbkﬁow,

I've got to say this, I make myself available. If somebody

==
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DIRECT EXAMINATION BY MR. BOOZER OF WILLIAM RUNYON 32

wanted to come see me on Sundey aftefnoon I would have made
the appointment and I would have been in my office.

So the appointments at my office were at Mr. Miles'
calling, not mine. I didn't refuse -- I never -- I have

never refused an appointment at the office to a client.

Q. . So was that you think you did describe the differences
or nop?
A. No, I know we -- I know we discussed the various

configurations of sentences. And then when Mr. Shelton came
down with here is the -- here is the plea.offer, 15 years

negotiated, we had to talk about what that would mean, yes,

sir.
MR. BOOZER: Your Henor, may I approach the witness?
THE COURT: Yes, sir. |
MR. BOOZER: Thank yeu.

Q. Mr. Runyon, I am going to hand you a copy of what

appears to be a letter on your letterhead that I was
provided by my client today. If you would just take a
moment and review that.

Yes, sir.

Have YOu had a moment to review it?

Yes, sir.

Okay. Is that your letter?

- R T © .

That is my letter of March 19th to Bluestein and

Douglas regarding Mr. Miles' fee dispute which he filed with
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DIRECT EXAMINATION BY MR. BOOZER OF WILLIAM RUNYON 33

the South Carolina fee dispute committee.

Q. Okay. And so Mr. Miles had>apparently a fee dispute
with you and you had to respond to it I guess?

A._ Yes, sir, and I responded to it. And ultimately it wés
a favorable decision for me so.

Q. Okay. And is that a true and accurate copy of your

letter that you sent?

A " That is not a true and accurate copy; ---

Q It is the original ---

A --- that is the letter.

Q. It is the Originalé

A That is the original.

Q .Okay. .And there's also a couple of I believe exhibit
|numbers marked on it, 27. .Is that your handwriting or no?
A.._ I don't know what those Exhibit 27's are. I don't know

whether that is someone from the fée dispute committee.

Frankly, Mr. Miles.also filed a complaint with ODC
about me, Mr. Shélton, énd the judge. And a iot of these
papers were in fact included. So someone wrote Exhibit 27
here. There were a lot of exhibits.

MR. BOOZER: Your Honor, if‘I may move to mark this as
Applicant's Exhibit 1. ‘

MR. JOHNSON:. I have no objection to this, Your Honor.
I have éeen it before. .

‘THE COURT: All right. That will be admitted into
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evidence. ;

MR. BOOZER: Thank you, Your Honor :
(WHEREUPON, Applicant's Exhibit Number 1 was marked for
identificatibn.)
(WHEREUPON, Applicant's Exhibit_Number 1 was admitted into
evidence.) v
BY MR. BOOZER:
Q. Mr. Runyon, in looking attthis letter that has been
marked Applicanﬁ's Exhibit 1 you will see there I guess the
second sentence. If yoﬁ would, starting at "considering",
would you .read that line.
A. .Considering he was facingAlife without parole and he
wil; be out in July of 2016 I think I did a fair job'ﬁf
lawyering in there with-foufteen charges more of less
pending in two Countiés, yes, sir.
0. Okay.
A. .And that was -- and that was based upon the parole

eligibility date of July 2016 which I think is in the FCD

sheet. .

Q. He will be out in July of 20162

A. Yes, sir.

Q. You are saying that you think that that -- that you are

basing that number or that date on his parole eligibility?
A. Yes, sir.

Q. But he is not automatically out for his parole; he
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would be up for parole; right?
A. Well, he would be up for parole; but considering Mr.

Miles' job experience, his skills and what have you and the

‘| fact that he can get a job in -- as an iron worker before he

clears the door, so to speak, having gone through various
parole hearings I think it would be —-- that is -- it may be
optimistic, but I think-tﬁat's ~- that's -- that's where he
would wind up, yes, sir. |

Q. Wguld your agrée'with me that if he werevsentenced in
July of 2013 and he were given a years' credit for his time
in Berkeley County .and then he were also given credit on the
200 days that‘that woﬁld be also a close approximate date of
his release date, July 20167

.Yeah, I»——— |

" On a five-year sentence?

OCn a five-year sentence?

Right.

Well, hé didn't get a five-year sentence.

Well, if he did.

Assuming he got a five-year sentence, certainty.
Absolutely. " But that wasn't what was offered and that
wasn't what was pled to.

MR. BOOZER: Court's indulgence, Your Honof.
THE COURT: Yes, sir.

BY MR. BOOZER:
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Q. Mr. Runyon.

A. Yes, sir.

Q. The solicitor in this case I think ydu had mentioned

. earlier was Mr. Shelton?

A. - Yes, sir.
Q. Okay. Are you aware that at the plea it was actually

Colin Dixon that was the ---

A, Yes, sir.
Q. —-—-"solicitor?
A. The transcript reflects he was there. But Mr. Shelton

was the solicitor that I worked with during the whole

process up until the day of the plea.

Q. = Okay.

MR. BOOZER: Court's indulgence, Your Honor?

THE COURT: Yes, sir.

MR. BOOZER: ' No furthervquestibns. Thank you, Mr.
Runyon.

THE COURT: Mr. Johnson.

MR,_JOHNSON:' Briefly, Your Honor.b
CROSS-EXAMINATION BY MR. JOHNSON OF MR. RUNYON:

Q. Mr. Runyon, concerning that letter what is the date of

| that letter?

A. Let's see what it says here. I will put my glasses on
so -- March 19th, 2014. |

Q. So that is getting close to a year after the actual
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guilty pléa, isn't it? .

A. Yes, sir. -

Q. And so whatever advice that counsel was referring to,
you wouldn't have given him that before the plea would you,

as far as, you know, max out dates, parole dates?

A. No. There is no -- first of .all, SCDC has this magic’

computer; and I don't think the court, the attorney
general's office, the Department of Probation and Parole or
any of us-can figure out what SCDC is going to .come up as
far as dates are concerned..

This letter was writter partly in response to the
initiation of that investiQation. Aﬁd there were =-- there.
was another investigation.. And it was kind of an after-the-

fact letter, so -to speak. And by that time we knew that

|what SCDC's projected date was on his sheet and you can look

it up on the computer.
Q. And concerning the pleé, you have testified that you

discussed the 15~-year negotiatéd plea with Mr. Miles?

B

A. Yes, sir.
0. And was he on board with that plea?
A. Yes, sir. I mean it was -- you know, we -- I was -- I

would have takén him to trial if he wanted toygo—to_trial.
And as a matter of fact the Solicitor's Office was going to
add it to their trial docket in the immediate future.

They didn't give me an actual trial date, but it would

=T
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‘

have been within the next 60 days. And they —-- they rattled
the saber. But by that time they were ready to try the case
because they had‘already taken care of the.co—defendant.'
Q. Did you éver threaten him to get him to pled guilty?
A. No, sir, I didn;t threaten him. I advised him. I mean
ydu'have got an offer here that will clear up everything in
two counties for a fiat'15 negotiated under the
cifcumstances that are ;— that is in the transcfipf and this
is the ‘last time we get a chance to either take it or leave
it. |

The first time -- we had already been on the record of_
refusing it back in January. Now that is one of the
appearances we made, and he fefused the plea offer then.
And we pﬁt -— and that was put on the record back in
Januéry. ‘And subsequent events changed the landscape.
Q. Whﬁse decision was it to accept this guilty.plea?
A. His.

MR. JOHNSON: No further questions, Your Honor.

THE COURT: Mr. Boozer, anything else?

" 'MR. BOOZER: No questions, Your Honor. ‘

THE COURT: Ail right; You can step down, sir. Thank
you.

MR. MILES: Thank you.

THE .COURT: Anything else from the State, Mr. Johnson?

MR. JOHNSON: . That was his‘witness. .
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THE COURT: I'm sofry, that was your witness. Ifm_
SOrry. - N\ '-

MR. BOOZER: No further wiﬁnesses.

THE COURT: Anything from the State?

MR. JOHNSON: Nothing from the.State, Your Honor.

THE COURT: - Do you wish to argue anythiﬁg, Mr. Boozer?

MR. BOOZER: Your Honor, I believe .I will probably just

let the testimony and what has been put on~the»record'spéak'

for itself. 1In considering the letter I believe.Mr. Miles I

guess was under -- he has tes%ified_he was under- the
impression he. was going to .get significantly more credit
thaﬁ what was accounted for,. 365 days. And alsb:apparently

he was under the impression he was going to -be getting a

five-year sentence.

I would submit just based on argument sake that the

letter from Mr. Runyon regarding é fee dispute may give some

credehce,to that with July 2016 if you were to do the math

on a five—Year sentence with basically 365 days of credit

and an extra 200 of credit may corrobbrate Mr. Miles'. -- his
position, Judge. |
. THE COURT: Okay. Thank you. | o
MR. BOOZER: Thank you, Your Honor.
THE COURT: Mr. Johnson.
MR. JOHNSON: Just briefly, Your Honor. First of all,

I think the transcript directly refutes any thought on Mr.
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Miles' part that he was getting‘fiye years and five years
probation. It clearly says 15 negotiated. And he said yes,
ma'am,.to the judge. Never stopped any of the proceedings
and said, you know, this is not what I was promised, it. is
not what Mr. Runyon told me. |

The letter I think has absolufely no relevance
wﬁatsoevér, to be honest. This is clearly almost a year
after the plea was accepted. Aﬁd as Mr; Runyon chfectly
stated, SCDC does have' a magicél calculator that we all
never known what they are going to do.

But looking at his SCDC sheets he has a parole date, a
projected parcle date, of July of. next year, 2016. So I
think it is pretty éccurate even if he did get that advice -
which he said he did not - that that is pretty accurate to
what SCDC has. |

I think the fecord and the.testimony stands for, you
know, by itself; and we ask you to deny and dismiss :this
application.

THE COURT: Okay. Thank you, sir.

MR. BOOZER: And, Your Honor, is there any way that
we f? that is an original letter that I marked as an
exhibit,vand Mr. Miles has asked if I can get it copied for
him. Would that be possible?

THE COURT: Any problem substituting a copy?

MR. JOHNSON: Oh, no, absolutely not.
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THE COURT: Okay. We will subétitute a copy and give ’

you the original back.

MR. BOOZER: Thank you, Your Honor.'

THE COURT:V Okay. All right. Counsel, I will take
this matter under advisement and I will let you hear from
it. v

MR. JOHNSQN: All right. Thank you, Your Hohor.>

(Whereupon the hearing concluded.)
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(NOTE: A transcript which has been certified by the court
| reporter will bear an original signature on the below
certification sheet. Pleasé contact the court reporter for

additional certified trans¢ripts.)

CERTIFICATE

1, fhe-undérsigned Phyllis Norton, Official Court

Réporter: for the Ninth Judicial Circuit .of the State .of:
South Carolina, do hereby certify that the foredoing is a
true, accurate, and complete transcript of record of all the
proceedings. had and evidence.introduéed.in'the caﬁtioned
céSe, rel;tive to appeal, in the Court for Charleston
County, South Carolina, on ‘July 22, 2015,

I do further certify that I am neither of kin, counsel,

ner interest to any party hereto.

\PHY. A‘l S NORTON, CVR
(Signatufe in blue ink. )

>Date:>October728, 2015

Certified Transcript Prdvided‘FQr; SCC N
| certification Reference #_\O3R\S 3 oOvw\l=
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William L. Runpon, Jr.

Attorney At Law
#3 Gamecock Avenue, Suite 303

Charleston, SC 29407
Telephone: (843) 571-3515  Facsimile: (843) 766-5085

March 19,2014

BY FAX & MAIL: (843)769-7079

Bluestein & Douglas, L.L.P. | , ' : / \L
One Carriage Lane ' _ it

Building D, Second Floor
Charleston, SC 29407

Attn: Ms. Dolly Lipman

" RE: S.C. Fee Dispute

Derrick Miles v. William Runyon

Dear Ms. Lipman:

This is to follow up on our conversation in re the above claim. A copy of the contract is
enclosed. Mr. Miles/his wife still owe me $2300.00 on the contract. I have never sued a client
for a fee and will pass away with many dollars owed to me. Mr. Miles has complained to the
office of Disciplinary Counsel about me, two (2) assistant Solicitors and the Judge.- Considering
he was facing Life Without Parole and he will be out in July of 2016 I think I did a fair job of
lawyering on the over Fourteen (14) charges (more or less) pending in two cSunties. I will be
more than happy to meet with anyone as directed to explain these matters.

Please advise if these submissions are not responsive to your requests.

Awaltmg your directions, | remain

Enclosure




STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY

IN THE COURT OF COMMON PLEAS
- 'NINTH JUDICIAL CIRCUIT

Derrick J. Miles, #307815, . 2015-CP-08-2847

Applicant, : '
‘ ORDER OF DISMISSAL
V‘ . . N

State of South Carolina,

| ‘ Réspondent,

* “This matter cdmgs before the Court by way of an Application for Posf4Conyi¢tion-R¢Iief filed

. Decémber 23, 20 1.“3_.. ‘Resp(mdérﬁ- made its Réturn on March 31, 2015, An evidentiary heai_i’ngimo

the miatter was convened on’J uly 21,2015 at thé Charléston (‘Eo"i‘mty;f Courthouse. Lance S. :Bot')zgr,_

Esqnire“f;&pfesented Applicant. J. Rutledge Johnson, Esquire, of the South Carolina Attotney

General’s Office; re‘pr‘e'sexited Résp,ondent.

- At the hearing, Applicant testified on his own behalf. Bill Rﬁunyo:g._Esquixe also testified:
This Cotirt hiad before it a copy of the records of the Berkeley County Cletk of Court, records ffom

the South Carolina Departrient of Corrections, the ap;i’liéaﬁ‘bn, thé:State’s Returnand the,guiilty plea

transeript.

PROCEDURAL HISTORY =

The Applicant is presently confined in. the South Carclina Department of Corrections.

pilfsuant to ordefs of commitiment of the Berkeley ‘County Clerk-of Couit. "The Applicant was

indicted at the February 2012 term of the Berkeley County Grand Jury for b‘uz:glar.y- first degree

(2012-GS-08-0255). The. Applicant-was represerited by Bill Runyon, Esquire.
' ' Page Lof@
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defenses.

On Jilly 25, 2013, the Applicant pled guiliy t ﬂiBufsim, o :degf.éie:; as 2 lesser 'inélildeé
‘offerise;; Idf%ayne:goﬁétéd'ﬁ:ﬁeén year sentence. The Honorable f_-Sfephatﬁ.e P M;é]‘)vopald,s;t_:me;:rxcé&ihe:;
Applicant to co“ufinémerxt"foﬁ aperiod of fiftéen years, The Apphcamchd néti:appéal‘shis».comgi&ién or
sentence. | |

In his current Apphcanom the: Apphcant alieges that he is being held in custedy unlawfilly
for thc following reasons:

1. Inetfective aséistanice of Counsel.
&, - Lack of personal contact.
b, “Lackofany \zatbal communication whilé in jail. -

Inhis ameﬁ&éé'Afgﬁ}'i'catiqni,i’t’he.z}‘pplic_aiat' alleges that he isbeing held in custody urﬁawﬁﬂly .
for the ‘f‘ollgwin‘g-_reasoz‘as’ | | » K |

1. “Counsel failed to ensure the enforccment of terms of uegouateci gu:lty plea.

2. “Counsel -failed to. request the: plea judge enforce the negoi"iaied plea -
‘agreement or Move o, wxihdraw the:plea: agreement :

‘At the hearing, the Applicant proceeded on hxs;.claxm's&of ineffective assistance of plea Counsel,

SUMMARY OF TESTIMONY

At the evidentiary hearing, Applicant te.siiﬁedihel--waﬁt‘sﬁ a new trial and was chargsd with

-Bufgiéry, 1 degree and Criminal Conspiracy. Applicant first claimed there was'aj'ac_k of personal

contagt with- Counsel and onify met one tiie with Counisel to.discuss a pleaagreement. Applicant

stated he saw Counsel one other timeto rejecta fifteen-year plea égreement; Applicant testified he

| paid Counsel $5,000 and Counsel gothim abond. Applicant stated he pled on July 25, 2013 and met

once with Counsel to discuss the charges. Applicant claims:hé and Counsel did not discuss.any’

Page 2 0f 9




Appiﬁicant then.>tes§i;ﬁ§t{. Counse} failed fo ensure the 'nej‘g@iia,ted_. p_}g‘a agréement or moved to
withdraw the guilty plea.. Applicant Sta't'ed@bmtsﬁii handed hini'a.p.ita agreementand SaldApphcant
needed to take the piéa; Applicanit claimed the plea ag’f‘eement was ’fof*ﬁ“ve (5)years’ imprisonmernt
‘ with five (5) years’ probatton and sa;d he signed the: sentencma eheet \mthout the timie listed on it.
A.pphcant testified he demded at the last’ second he didnot want to accept the plea offer.. Applicant
then claimed Counsel ?,f'baxc;i-him in the aisle” and told himf to accept the plea or get life: at trial.

Applicant stated he ‘thé‘ught he was réceiviig ﬁi;_"egt_{jS)?yeafs not fifteen (15):

Applicant next claimed e thought ke was gettitig redit for hotise arrest since hehad to wear -

an ankle monitor because the statute allows for it. Heclaimed Counsel said he would get eredit for
all of the time. Applicant also testified he pled guilty because he thought he was getting five (5)

years and that Counsel had him scared about the potential .oﬁifc.wi_.i:h:oufcfpamle. He then stated he

did not knew-he was:going to plead guilty on the:,daif he did. Applicantlastly stated hie was “out of

it” because he Was3g6§ng_- through’tdughsﬁmes;

On cross-examination; Apphcant adiitted when he:pled guilty! he-was underoath and SWore

to tell the truth Apphcant then admmed When the plea judge asked him 11 he knew the piea was -

negotiated for fifteen (15) years; he_-repl-xed,;’ yes, ma’am” Appl-mantsadnuttedzhe understao‘d_ when

the plea judge explained to him that his sentence could be 85% biit that it woild be Teftio SCDC.

Applicant also stated that <while he was going through tough times, he was.still well enough to

- proceed with his plea. Applicant claimed he was in tears during hisplea, but:'amitfe_d thathenever

stopped thejudge and explained that he thought he was only gefting five:(5) years. Applicant lastly
admitted the he kriew the statute concerning eredit for house arrest states that -ajpdge “'nj‘z;iyf”v_g"ive
- credit for tinie served on‘house arrest.

Page 3of9
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Counsel testified he was retained and met with Applicdnt twice at the Betkeley County
Detention Center before Applicant made bond and at least twice mioré at his office. Coungelstated -

Applicant had charges in -:B.e;_lggﬂey and Charleston Counties and that Applicantl*s;co-jdéféndant was'

' cooperating with the State and would {estify-against- Applicant. Counsel testified this case looked.

like a plea down the road 'dﬁe 10 the seriousness of the charges. Counsel stated theéy appeared in

court for the first time because the judge made the Applicant reject the first offer on'the record:. The:

second appearance in court was for the actual plea, which was after his co-defendant was convicted:

at trfal,
- Counsel then stated the Slicitor would notagree to Applicant feaving the state or removing

the anklemonitor. Counselalso stated the Solicitor emphasized this was the last plea offer. Counsel. . -

testified he-did not tell Applicantorlis méther that the plea offer was for five (3) yéar-s;__ﬁht? that the;

plea was for fiftcen (15) years.’ Counsel stated he told Applicant there: Was no guarantée that he-

‘would serve a 65% sehtence, but wéui&,hayg‘t_d serve. whatever time:'»SCDCf calculated. Counsel

testified he éxplained. fo Appl‘i’c_:aﬁ_tj that Appﬁcant ‘;vould.: receive credit for time sérved at the

: 'degen’tioﬁgcnfex_; but did not discuss creditfor hiouse arrest. 'Co,uhse'l; then. testified he discussed

variouis sentéricing: possibilitics with Applicant.

" Counsel testified Applicant filed a fee dispute against Counsel as well asODE complaitits

‘against him, the Solicitor and the pieaj’ué{ge, Counsel Jastly stated a letter he wrote o Applicant

stated he would be outin 2016, but was not-what Applicant pled-to.

On cross-examiniation, Counsel festified the letter was dated March 19,2014, whicliwas aftet

{he plea date and was in response to the.dispute filed by Applicant. Counsel siated that SCDC hasa

“magic calculator”™ and nobody can figure out exactly how much timea defendant will serve. He

Page 4 of 9



then stated he would have taken this case'to tnal if Apphcant wanted" and that Apphcant was “on.

Apphcant §: dec1smn to ac:.ept the plea aoreement

FINDINGS:OF FACT AN D CG\ICLUSIONS‘ OF LAW

“This Court has had ihe Opportumty fo review the record'i in zts emxrety and has heard the:

testimony at the post conviction relief hearing, T{h;srCouxt.-ha&mﬁrtherihadxthe cppgxtumty to observe:

the witniesses presented at the hearing, closely pass upon their credibility.and weightheir testifiony

aceordingly. Set forth below are the fefevant findings.of facts and:conclusions-of law as requited

pursuant to S.€. Code Ann. §17-27-80°(2003).

Taeffective Assistance:of Counsel,

Apﬁl’icant alleges he received fineffgctive‘a;;si’stan;c of counsel. Id a PCR action, “[tihe:

burden ofiproof is on the-applicant to.prove his allégations by a préponderatice of the evidence.”

Erasier v. State, 351 §.C. 385, 389, 570 S.E2d 172, 174.(2003) (citing Rule 71.1¢¢), SCRCP).

Where ineffective assistance of counsel is alleged as a ground. for relief, the:Applicant must proves - ;

- that "counsel's conduct so.undermined the proper functioning of the adversarial procg;_ssfthatﬁﬂle.méﬂ

cannot be relied upon as having produced ajust result.” Stricklandv. Washinetor, 466 U.S. 668,

1'04;3;(?1.' 2052; 2064 (1984); Butler v.:State, 286:S.C. 441,:334 S.E.2d 813 (1985)..

“The proper médsire of perforniatice:s whether the attorhiey provided represeiitation within

the range of competence required in criminal cases, Courts presume that counsetrendered adequate
assistance and.made all significant-decisions:in the exercise of reasonable professional judgment.

Butler, Id. The Applicarit'must.avercome this préstimption to receive relief. Cheirvv, State, 300,

S$.C: 115, 386 S:E.2d 624:(1989):
Page 5.0f9
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First, the ‘Applicant mustprove that Counsel’s performance was deﬁc’ient; Under thisprong;
attomey perfonnance s measured by its "reasonabieness und\.r profeesmnal narms Chemr ’300» o

S: C af 117,385 S. E Zd at; 625 Eiting; Smckland Second Counsel's cieﬁment perfcrmance MUst

have prejudiced the: Applicant such that "there isa leasonable probabxhty that; but for Counsel’

wunprofessionalerrors, the result. of the: proceedmo would have: been di fferent 'Cherry, 300 8.C. at

117-18,:386. S;’l}.—-.?d at 6235 Wiﬁt resp ect_‘toﬂggi’lty plea C’ounmi,- the Applicant must:show that there

isa reasaﬁabia probability thit, but for Counsel's allegéd errors; he would not have pled guilty and

wouId have msmted o1t going 10, mal Hill'v. Lockhar

A4S, 52, 106°8.Ct. 366:(1985).

Ihxs-:'CoLzrt"fmdS Counsel provided effective assistance: of counsel in this case: .Counsel

advised Applicant of all of "the charges and the :se_i:feﬁce_s the -charges. carried. Counsel also. -

negatiated with the State in Applicant’s bestintetest. This Court finds Applicant madé the decision

on Hisiown accord withthe help of learnied counsel. Additionally, his Court finds Applicanitmadé

thiﬁs:.aeci’sim'fre‘eify:andeevo!untaﬁly;With‘out;»anyzthr:eats'e»bir,pﬁr,om"i_:_ses{f'mma;_lyone_elsfe. Furtherriore,

this:Court finds that it was ulnmately the Applicant’s decision to plead guilty.

This:Court further finds the Applicant’ s testimony: regaxdmg Counsel’s meﬁ‘ectweness ishot .

credjble while:also-finding. Counsel s testimony’ is crediblé. This Coiitt Imds the Apphcant has

failed 1o, ineet his burden of proving Courisel’s: performance Yvas deﬁuent or that he was prejudlced

thereby.

for ﬁl\'r.ée(-s)”;':yeafs;’ 5im§5tison':ﬁéﬁt’f ah‘dfﬁ'vé'; (5) yeaf’s"pfé‘baﬁdn. Howeéver, the record fan’gi,-Cou;;Sel’.s '
testimony clearly indicate Applicanit was fully apprised that the negotiated plea of! fgr;\vas;ibr‘ﬁﬁeéﬁ ,

(15) years. Onpage 6 of the plea franscript, the Court asks-Applicant, “Sir that [charge] carriés upto




15 years, hiowever because it’s anegotiated plea I've been':pr_ese'med'wi{haenggoti'aﬁomthatyé’u will

be senitenced to 15 yearsand T can’t change that anty ‘il way, do you undetstand that?” to which the

Applicant replied, “Yes, ma‘am.” Additie:nail‘y,_-ébunsel festified he did nottell Applicant the-offer
was for .ﬁxfe. (5)years ingf‘;fer fﬁ'ﬂeen\(fl 5). fﬁisCouﬁt-ﬁnds‘ Applicant has failed to meet hIS burden
of proof as to-this.claim. Accordmg}y, tkus alleaatmn is demed |

| Apphcant also ¢lairs Counsel failed to suﬁicxently meet-with him, The "brevity: ot time

spent n consultanon, without niore, does not estabhsh that Counsel was meﬁectwe E‘zis’t‘er- ¥

Estelle, 609 F2d 756, 759 (Sth Cit. 19803, Counsel testified he met with Apphn,ant HVice whﬂe—

Applicarit was incarcerated at &h@‘ Berkeley Caunt;y"-.Detentmn .Cjenter'and at least twice iriore at his

office. Applicant has failed'to pr,ove_ that had Counsel spﬁf‘ino:eﬁme with him; he would nothave

pled guilty but pursued a trial or how more time spent with Applicant would: éhénge'thézoutéomeof_ :

his casé. This Court-finds Applicant has failed to meet his burden of proof as to this clair,
Accordingly, this allegét’ibn-,i's;éien'ie&'.,

Lastly. Applicant claims Counsel fold him he would receive credit for tithe served on house

arrest. However; Counsel testified he: discussed ,witﬁ__AppliQant credit for fime served in the
detcnﬁ‘On ceniter but not concerning while Applicant was on housearrest. S:C. Codé-Ann. §24-13-
40 states: “In evéry case in coniputirig the time served bya prisoner, full credit against the-senitence:

inust be given for time setved priot to trial and senitencing, and may be given for any time spent

under monitored house arrest.” (emphasis added). This Coust find Applicant has failed to meet

his burden of proof that Counsel promised him credit for time served on house arrest or that: he

misguidéd him concerning the possible credit. . Accordifigly, this aﬂega‘tfo'n is.denied.

Page'7of 9
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-Accordingly, this Court finds the Applicant has failed to prove the first prong of the:

Str_i'cklandi test ~ that Counsel failgd" to render reasonably effeﬁtisee, assistance under prevailing

~ professional tiorms. The Applicant failed to preseit specific and compélling evidence that Counsel

committed either errors’or omissions in his representation _ef.'théﬁ Applicant.
This Court also ﬁndsthe ;Appﬁéant h_as&fé.ilé&fto prove:the second prong of Strickland —that
he was prejudiced by Counsel’s performance. This Cowrt coneludes the Appﬁcant!has notmet his:

butden ‘of proving Counsel failed to render reasonably effective assistance. Therefore; these

- allegations are denied..

 CONCLUSION
Based on all the >fc">regqﬁing;. this Court finds and ‘concludes that the Applicant has not

established any constifufional violations ot deprivations that would require this court to grant his
. ) -

_application. Therefore, this application for post conviction reliefmustbe denied and dismissed with

prejudice.

_This Court notifies the Applicant that he m.u‘stiﬁlé‘.éndiﬁseﬁ{e a notice of appeal within 'thirjt'y

' (30) daysfrom the receiptby Counsel of written notice of entry of judgment to sécure the appropriate

appellate review: See Rule 203, SCACR. Pursuant to Austin v. State; 305 S.C 453 (1991), a0
Applicant hids 4 #ight to an appellate Counsel’s assistance i séeking review 6f the denial "QfPCR;. '
Rule 71.1(g), SCRCP, proyides that if the applicant wishes.to seek appellate review, PCR Counsel

muist serveand file a Notice of A ppeal onthe Applviéam?'sibehaiﬁf Appi’icmt?-s attention is:directed to:

' ;SO'utix Carolina Appellate Coi_ni; Rule 243 for-appropriate procedures for appeal.’

Page 8 of 9




IT 18 THEREFORE ORDERED

L. ‘That'the. Apphcatxon for Post—Conwcnon Rehef must be demed and
dmmssed with preJudlce dnd A

2, The Applicant must bé remanded tothe. custody of the Respondent

ANDIT IS SO ORDERED!

Presxdmg Clrcuxt Court Judge
Ninth Fadicial Circuit

2013-CP-08-2847

Page'9of 9
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BT82011-09-01241

WITNESSES

Goose Creek P_olice Department
AGENCY CASE NUMBER
20112807

f\ ARREST WARRANT NUMBER

K 002255

DATE OF ARREST

October 25, 2011

ACTION OF GRAND JURY

et}

 deperson pf Grand Jury _

" Lnite:

VERDICT

Foreperson of Petit Jury ' Date:
INDICT

bocKETNO. 2012-GS-08-0255

The State of South Carolina
County of Berkeley

COURT OF GENERAL SESSIONS

February Term

‘THE STATE

vs.

DERRICK JOSEPH MILES
DOB:
WM

Indictment for
Burglary 1st Degree

§16-11-0311(A) : .
CDR: 0079
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STATE OF SOUTH CAROLINA ) INDICTMENT
B )
COUNTY OF BERKELEY )

At a Court of General Sessions, convened on February 22, 2012 the Grand Jurors of Berkeley
County present upon their oath:

Burglarv 1t Degree
That DERRICK JOSEPH MILES did in Berkeley County, South Carolina, on or about July \25, 2011,
enterAthe dwelling of Robin MacDonald, located at - , Goose Creek, South Carolina
without consent and with the intent to commit a crime therein and while in the dwelling, he and/or

another participant became armed with a deadly weapon, in violation of §16-11-0311(A) of the South

Carolina Code of Laws (1976) as amended. A

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
‘ . ) . C'_’\

NJ T SHELTON
A NT SOLICITOR
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Berkeley County

| Roger E. Hendersoﬁ, Circuit Court J udgé

DERRICK J. MILES |
PETITIQNER,
v
STATE OF SOUTH CAROLINA,

** RESPONDENT

APPELLATE CASE NO. 2015-001997

PETITION FOR WRIT OF CERTIORARI

WANDA H. CARTER
Deputy Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589 , ’

Columbia, SC29211-1589

(803) 734-1343

ATTORNEY FOR PETITIONER
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ISSUE PRESENTED
Trial counsel erred in failing to request time served credit for petitioner during his time spent

on house arrest befbre he pled guilty in the case.




STATEMENT
Pgtitioner Derrick J. Miles pled guilty to second degree burglary during the July 2013 teﬁn
' of the Berkeley County General Sessions Court before Judge Stepﬁanie P. McDonald and was
séntenced to a negotiated ﬁﬁe_en—year pris'On term. App. 1-12. Petitic;ner was represented by
William Runyon at the plea proceeding, gnd Assistant Solicitor Colleen Dixbn apﬁeared on behalf
of the state. No direct appeal was filed in the case. |
On December 23, 2013, petitioner filed a PCR application with the Berkeley County Office
of the Clerk of Court. - App. 14-19. An amended PCR application was filed on june 19, 2015. App.
26. The respondent filed a return dated March 31, 2015, requesting that a hearing be held in the
case. App.21-24 |
A PCR hearing was convened on July 21, 2015l, at the Charleston County Couﬂhouse'beforé
~ Judge Roger E. Henderson. App. 28 .— 68. Petitioner was present at the hearing and represénted by
.- Lance S. Boozer, and Assistant Attorney General J. Rutledge Johnson appeared on behalf of the

state.

On August 28, 2015, Judge Henderson issued an Order of Dismissal denying petitioner’s -

claims of ineffécﬁ{/e assistance of counsel in the case. App. 71-79.

Petitioner appealed Judge Henderson’s Order of Dismissal. This petition follows.
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ARGUMENT

Trial counsel erred in failing to request time served credit for petitioner during his time spent

on hoﬁse arrest before he pled ggiltv in the case.

Petitioner was arrested and jailed for first degree bu;rglary on October 25, 2011, but had
been released on bail per an brder Setting Bond on June 29, 2'()127' App. 80; App. 82. On July 25,
2013, petitionér pled guilty to second dégree burglary. |

._D.uring the .plea proceeding, the trial judge gave petitioner time served credit for the months
that he spent in jail from October 25, 2011, to his reléase on bond on Juné 29,2012. The judge’s
sente;nce follows: |

Judge: Has he served any time on this?

Counsel: He was in Berkeley County jail for a year . (365
- days)...prior to being released on bond. App. 4, lines 10 - 18

.Judge The negotiated term is 15 years. I will glve credit for the 365
days served. App. 12, lines 21 —22. -

However, at no point during the plea proceeding did trial counsel request time served for the

second 365 days that followed jail time when petitioner was on house arrest (while out onlbohd)

from June 2012 through July 2013. Petitioner pled guilty on July 25, 2013.

Duﬁng the PCR hearirig, petitioner testified that he did not receive his full time served
credit, i.e., “one year in th¢ county jail [plus] three hundred seQenty-_eight days under house arrest
with GPS monitoring.” App. 32, lines 15-22. In other words, petitioner received credit for time
served while jailed, but failed to recei\./e‘ time served credit while out on bond during house arrest. -
Petitioner’s'testi.mony explaining the same follows:

- Al Yes, sir, I was expecting — I had 365 days that I did get crédit
for when I was in the Berkeley County Detention Center; but under

the new law that was passed 45 days before I pled it allows, under
24-13-40 I believe, it allows for me to get the credit for the home




detention on GPS. I was only allowed to work and home. I couldn’t
even stop at a gas station and gas my company truck up. So I was
supposed to get the credit for that time served too under that law.

Q. What discussion did you have with [trial counsel] about that?

A. No, all [trial counsel] said is I would get credit for all time served.

Q. So you thought that that meant the 365 plus the time on ankle -,
monitor? , .

A. Yes, sir. App. 45, lines 1-17.

* Trial counsel testified at the PCR hearing and admitted that he failed to reques’t_ time served

credit for petitioner from 2012-2013 during which time petitioner was on house arrest under the |

ankle monitor while out on bond, and agreed that “[he] probably should have called that to the

court’s attention.” App.p.57,1. 18 —p. 58,1 7.

The PCR judge ruled that petitioner failed to meet his burden of proof that counsel promised

him credit for time served on house arrest or that he misguided him concerning the possible credit. N

App. 77.
SC Code Ann § 24-13-40 reads as follows: .

In every case in computing the time served by a prisoner, full credit

against the sentence shall be given for time served prior to trial and

. sentencing. Provided, however, that credit-for time served prior to

trial and sentencing shall not be given: (1) when the prisoner at the

time he was imprisoned prior to trial was an escapee from another

penal institution; or (2) when the prisoner is serving a sentence for

one offense and is awaiting trial and sentence for a second offense in

\ which case he shall no receive credit for time served prior to trial in
reduction of his sentence for the second offense.

In State v. Higgins, 357 S.C. 382, 593 S.E.2d 180 (Ct. App. 2004), the Court held that time served
credit under § 24-13-40 could only be given to inmates serving time in a penal institution and not on
home detention. However, on June 7, 2013, S.C. Code Ann. § 24-13-40, was amended to read as

follows:
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The computation of the time served...must be calculated from the
date of the imposition of the sentence.....[and] full credit against the
sentence must be given for time served prior to trial and sentencing
and may be given for any time spent under monitored house arrest.

Consequently, S.C. Code Ann. § 24-13-40 as amended meant that Higgins was no longer
controlling on the issue of whether to bestow time served credit while on home detention.
Therefore, counsel erred in failing to request credit for time served for petitioner while he was on

house arreSt, which would have shaved an additional year off his sentence since he had already

~ received a year’s worth of credit for time served while in jail. . The amendment went to effect on

June 7, 2013, and petitioner pled guilty and was sentenced on July 25, 2613. Thefefore, the
amendment allowing ‘house arrest time served Was applicable in his'case. .

In the case at bar, ’counsel’S' error in failing to request that petitioner receive house arrest
time served credit while he was out on bond constituted deficient Iegal representatlon of petitioner

durmg his gullty plea proceeding in violation of the Sixth Amendment. See H111 v. Lockhart, 484 '

U.S. 52 (1985). Petitioner was prejudiced as a result because due to counsel’s error, petitioner’s

. prison time has been extended beyond the time required of him to serve.




CONCLUSION
Based on the foregoing argument, counsel requests that this Court grant the petition and
allow full briefing on the above-raised issue.

Respectfully submitted,

{7

Deputy Chief Appellate Defender
ATTORNEY FOR PETITIONER

This 6th day of April, 2016.
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Berkeley County

RogerE. Henderson, Circuit Court Judge

DERRICK J. MILES

PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

I certify that a true copy of the petition for writ of certiorari and a copy of the appendix in
this case have been served on J. Rutledge Johnson, Esquire, at the Rembert Dennis Building, 1000
Assembly Street Room 519 Columbla SC 29201, and. Mr Derrick J Miles #307815 at Tyger

Wanda H. Carter h
Deputy Chief Appellate Defender

ATTORNEY FOR PETITIONER
SWORN TO BEFORE ME this 6th day
of Apnl 2016.

(LS.

Notary Public for South Carolina
My Commission Expires: October 30, 2022.
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QUESTION PRESENTED

Did the PCR court err in finding that Petitioner failed to meet his burden of proof that his trial
counsel promised him credit for time served while on house arrest or mlsgmded him regardmg
possible credit earned prior to his guilty plea?
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STATEMENT OF THE CASE

Petitioner (Derrick J. Miles) was indicted at the February 2012 term of the Berkeley
Cqunty Grand Jury for Burglary, First Degree (2012-GS-08-0255). William Runyon, Esquire
represented Petitioner_. On July 24, 2013, Petitioner pled guiity to Burglary Second Degree, as a

lesser inclﬁded offense, to a negotiated fifteen (15) year sentence. The Honorable Stephanie P.

-McDonald. sentenced Petitioner to confinement for a period of fifteen (15) years. Petitioner did

not appeal his conviction or sentence.

Petitioner subsequently filed an application for post-conviction relief on December 23,

- 2013. Respondent filed a Return on March 31, 2015. On August 28, 2015, the Honorable Roger_

E. Henderson issued an Order of Dismissal. On April 6, 2016, Petitioner filed a Petition for Writ

of Certiorari to this Court. This Return follows.



STANDARD OF REVIEW
'fhe proper standard for revjewing a PCR evidentiary hearing is whether “any evidence of
.probative value” exists to sustain the post-convictiQn relief judge's findings. Cherry v. State, 300
S.C. 115, 386 S.E.2d 624 (1989). In a PCR proceeding, the Pet_itibner bears the burden of

proving the allegations in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
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ARGUMENT

L The PCR court correctly found that Petitioner failed to meet his burden of
proof that his trial counsel promised him credit for time served while on

house arrest or that he was misguided as to possible credit he could
receive. : ’

Petitioner asserts the. PCR court erred in finding that trial counsel did not err in

fail_ing to request credit for time served while on house arrest prior to his guilty plea.

Petitioner claims that he was'f)rejudiced asa ;esult because, but for counsel’s error, his
prison sentence has been extended beyond what he bélieves »he should be requiréd to
serve. This allegation is without merit, and therefore, cerﬁorari should be denied.

S.C. Code Ann. § 24-13-40, as amended shortly before Petitioner pled guilty,
states: “In every case in computing the time served by a prisoner, full éredit against the
sentence must be given for time served prior to trial anq sentencing, and may be given
for any time spend under monitored house arrest.” (emphasis added). Therefore, the
court’s decision to grant credit for time served under monitored house arrest is

discretionary. It is not mandatory. Therefore, trial counsel cannot be deemed ineffective_'

- for failing to address the issue at Petitioner’s guilty plea hearing. See Smith v. State 329

S.C. 280, 494 S.E. 2d 626 (1997) (holding Counsel is n_of ineffective for failing to advise
a defendant regafding parole eligibility because it is a collateral consequehce of
sentencing).

Furthermore, aside froin the two maﬁers specifically mentioned in the statute,
post—conviction relief is a proper avenue of relief only when the Api:licant mounts a
collateral attack challenging the validity of his conviction or sentence. Al-Shgbgg. V.

State, 338 S.C. 354, 527 S.E.2d 742 (2000). A credit-related claim or challenge to other

6



coiiditions of confinement are administrative matters and, thus, ciannot be raised in a post
conviction_ relief proceeding. 1d. Likewise, a challenge to the conditions upon viliich
pafole eligibility is determined or decided is not COgnizablé in a post-conviction relief
application. Jernigan v. State, 340 S.C. 256, 531 S.E.2d 507 (2000). For that reason,‘this

I

Petitioner’s allegation is without merit, and therefore, certiorari must be denied.
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CONCLUSION
For the reasons stated above, this Court should deny the Petition for Writ of Certiorari
and affirm the PCR Court’s ruling. Should this Court grant Certiorari, the Respondent requests

permission under the rules to brief the issues discussed above fully.

Respectfully submitted,

ALAN WILSON
Attorney General

J. RUTLEDGE JOHNSON
Assistant Deputy Attorney General
SC Bar # 78871

AWRW FOR RESPONDEN
P.O.BoxMA549 —

Columbia, S.C. 29211
(803) 734-3737

&M }4 2016
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PETITIONER,
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CERTIFICATE OF SERVICE
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Certiorari, has been served upon opposing counsel by mailing two (2) copies in the United
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Wanda H. Carter, Esquire
SC Commission of Indigent Defense
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Columbia, SC 29201
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD
~ NOT BE CITED OR RELIED ON AS PRECEDENT IN ANY
PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
- In The Supreme Court

Derrick J. Miles, Petitioner,
V.
State of South Carolina, Respbnde,nt.

Appellate Case No. 2015-001997
Lower Court Case No. 2013-CP-08-02847

' ON WRIT OF CERTIORARI

‘Appeal From Berkeley County
- The Honorable Roger E. Henderson, Circuit Court Judge

Memorandum Opinion No. 2017-M0O-012
Submitted May 31, 2017 — Filed June 21, 2017

’ ASNFAIQ Iy T30y
REMANDED ABTET jor

GIAIZOTY

- Deputy Chief Appellate: Defender Wanda H. Carter, of
Columbia, for Petitioner.

Attorney General Alan Wilson and Aséistant Attorney
General Alicia A. Olive, both of Columbia, for
Respondent.
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PER CURIAM: Petitioner seeks a writ of certiorari from the denial of his
-application for post-conviction relief. The petition for a writ of certiorari is
granted. We dispense with further briefing and direct the court of general sessions
to determine if, in its discretion, petitioner should be given credit for time served
on house arrest. See S.C. Code Ann. § 24-13-40 (Supp. 2016) (stating sentence
credit "may be given for any time spent under monitored house arrest"). :

REMANDED.

BEATTY; C.J., KITTREDGE, HEARN, FEW and JAMES, JJ.,
concur. - ' . _ '
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(The foliowing prbceedings.were had May
28, 2019, Berkeley County General Sessions, 2:45
p.m.) _

MR. ALFARO: Judge, this is Derrick
Joseph'Miles. ‘

THE COURT: T think Judge McDonald
actually seﬁtenced him? \

' MR. ALFARO: He posted bond with a

condition of GPS‘monitoring and house arrest on

July 12th, 2012. He subsequently pled guilty

before Judge McDonald July 25, 2013, at which time,
during the hearing he was given credit for |
~365'days, which is what is annotated on the

sentencing sheet.

THE COURT: Correct.

MR. ALFARO: In advance of the hearing

this morning, I was able to find some notes in our

systém, as well as some e-mails from a previous
appellaté'attorney, Tommy Thomas, which indicates
that this iésue was raised before Judge Harrington
on March 24, 2015, for the same issue regardihg
house arrest and GPS monitoring credit.

THE COURT: A hearing fbr‘credit?

MR. ALFARO:. Yes, Youf Honor.

- THE COURT: - Okay.
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MR. ALFARO: However, no written order
was ever prepared. I have“somé e—maiis»that I
found in my system that shows where Tommy Thomas
indicated -- because I -- quite honestly, I didn't
handle the initial plea, but I apparently did
handle the hearing in Maréh of 2015. |

And I found some e-mails from Tommy

asking if we received an order, which we had not.

And the last correspondence-he and I had was, if -

you send me an brder, I'll get it signed. And we

never received that and its never been filed.

So my understanding in my conversation

" with counsel this morning 1is. that that issue -- or"

that those facts were not presented during his PCR-

hearing from the AG's office or- from previous

counsel. So that's.why}we're here today.

THE'COURT:f‘MS;'Carter,iwhat's'your
position? o |

MS. CARTER: Please the court, Your
Honor.

THE COURT:  Yes, ma'am.

MS. CARTER: ' At the PCR hearing. --

unfortunately, that issue was not fleshed out N

exactly the way the Solicitor has recalled, but at

the PCR hearing, the entire -- the entire
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sentencing issue revolved around house arrest time
credit. |

THE COURT: Right.

MS. CARTER: Judge McDonald did~give
him credit for the pretrial detention period that
one'year, but after that year that Mr. Miles was on
house arrest where he worked, he did not get credit
fér-378_days while he was on house arrest and he
worked. “

-So the issue on PCR was that naked
issue with réspéct to credit for house arrest. The
statute had just gone into effeCt‘méybe 30 days

before he was,sentenced. And at PCR we did not

have the benefit of the information that we have

now with respect to the 2015 hearing; however, the
Court has remanded it for‘ﬁs to explore the issue.

You kkow, as far as I can tell; during
that period of house arrest,_theré were no
problems. There were.no incidents. I méan, he
worked,‘he came back, and -- |

THE COURT: I'don'f quarrel with the
fact that he was -- thét he probably met the
standard set forth in the statute. That's really

not an issue before me as far as I'm concerned

because nobody has challenged that.
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The problem -- do you have -- I don't
have the file. Do you have the sentencing sheet
that Judge McDonald signed?

| MR. ALFARO: I_do have a copy.

THE COURT: All right. The key to me
is this: And the réason I'm saying‘that-is, oddly
enough -- and this is strange,vI'didn'tvrealize how
significant this would be. .This is a negotiated
sentence. \Okay. And that's as to the time and
everything here, as far as I'm concerned.

" And the reason T say that-is this: I
just .did a plea last week'heré. And it was a
negotiated sentence for six years on a felony DUT,
with no credit for any time served.

I called -- I've made a note -- in
fact) it's still here ——-347 days, house arrest.
And I called the parties.and I said, lon,lI'm
considering ——.beCause as you did, he complied. He
was on house arrest, and that's fine.

I said, I'm willing, according to the
-— with the stétute exercise my discretion and give
him credit for that. But the Solicitor and the
attornéy came back and said, no, Judge. That waév
part of the negotiation in getting tHe time that

they were elected to serve, and therein lies the
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problem.
I'm going to let you speak, but I'm
doing something in the past. .You, had a sentence
for burglary, I assume -- was it -- 1t was a lesser

included, so it was indicted for burglary first

-degreé?

THE DEFENDANT: Yes, sir.

- THE COURT: And you got to plead -to the

lesser included-offense, which is a parolable

offense, not part of the burglary, and you got the
same amount of time.

So that's -- those are significant

factors for me, because Judge McDonald had the

right to'dovit or not .do it;'although, all of that
would have been a part of the record as far as I'm
concerned( beéause;that's precisely what a |
negotiated sentence‘is;

It's both sides coming -- and I'm not
at liberty, and I‘don't think any jﬁdge is at
liberty of changing any aspeéts of it. So the
record, frankly, reflects the negotiafed“senfence,
as far as I'm concerned.

THE DEEENDANT: Your Honor --

MS. CARTER: Don't --

THE COURT: No, Ms. Carter. I think he
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she said that?

needs to speak. I don't have a problemf

THE DEFENDANT: The problem was -- and

‘the issue was raised at PCR when I --

THE COURT: You and I are not on the
same page. I'm not talking abqut what —-- after the
fact. I'm‘talkiné about thatvday.'. |
| THE DEFENDANT: T understand. Judge
McDonaldlwfote a- letter and said -- my paid
attorhey, Mr. Runybn[ didn;t know that he could ask
for it because it‘hadvjust been changéd;

Judge<McDonald stated she couldn't talk

- to me. because of the ex parte communications, but

'she said that she wouldfchangé it if my.-attorney

would contact her., Mr. Runyon wouldn't do it.

THE COURT: Where's the letter that

THE DEFENDANT: . In the PCR file.
THE COURT: Where is it?

MS. CARTER: If I could just clarify.

Your Honor, I understand that that was a negotiated

_sentence;: however, at the PCR hearing that issue

was explored.
o THE COURT: I understand it was
explored, but it's after the fact.

- MS. CARTER: Well, Your Honor,



o s W N e

10

11
12
- 13
14
15
16
17
18
19
20
21
22
23
24
25

10

Mr. Runyon did indicate that he failed to place
thet,with the Couit.

THE COURT: That's fine.  Did the Court
give him a new triel? Did the Court change it?

Did the judge change it at the PCR?

MS. CARTER: At the PCR hearing, the
judge ruled that counsel was effective; however,
on —- |

THE COURT: Wes effective?

MS. CARTER: Yes; sir; howe&er, on
appeal, we raised the issue of the house credits --
I mean, house arrest time serVed, and the Court
iSsued the remand for us to have the discussions
that we are having now. | |

However, I understand Your Honor's

position, which is that this was all baked into one

cake, but Bill Runyon did express concerns about
that fector or that ihgredient was not baked in,‘
THE COURT: I appreciate that, but the
problem -- and I didn't hear it. 1Is that what
Judge Harrington heard on PCR?
| MS. CARTER: This is the PCR --
MR. ALFARQQ Your Honor, she heard a
motion to reconsider sentence. That's all I've -~

- THE COURT: Who heard the PCR?
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MS. CARTER: The PCR hearing was before
Judge Henderson.

THE COURT: And we have a copy of the
order for that?

.MS. CARTER: Yes, sir, we do. We have:
an order of dismissal that Judge Henderson signed.

| THE COURT: All right. So he signed it

saying, no, he found him to be effective, and then
the Court said remand it here. |

Okay. And I have no problem. I will
be happy to put on the record as to the reasons er
it and you can -- then the Court can decide what
they want to do. .

MS. CARTER: All right.

THE COURT: Frankly, I think if they
are waiting on this, it may help him.

MS. CARTER: That was an ingrediént
that waé just not thrown.in - |

THE COURT: Ms..Carter,‘I agree with
you. Listen, I practiced law. I understand your
advocacy; I don't haﬁe a problem with that. The
problem I have is, I have a negotiated sentence and
a certainly competent judge with competent lawyers
who said this was a 1l5-year sentencé, maé sentence,

which I understand,
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I've done them. I can't think of how

many times I've given this same sentence of 15

years when it's pled‘down from burg first, because

there's no question that in and of itself is a
major benefit. You know that as well as I do.

| But from the standpoint of - the
365 days, that, to me, is a part and parcel that
everybody understood and everybody was on the same
bage. Now, maybe Mr. Miles testified, I didn't
understand that to be part of the agreement, that
wasn't paﬁt of the negotiated sentence.

I don't know what he testified to at
the PCR. That's already been - that's in the
record. That's done. He doésn't have to do
anything about that.

' My feeling is(the negotiated sentence
is what it is. And the credit he's entitled to is
reflected in Judge McDonald's sentence and,
therefore, it is my opinion that.Judge McDonald who
had the -- it was discretionary. Not' a mandatory.

| And Judge McDonald decided. ,Giveh the
whole deal, that's what she chosé.' That's going to
be my order. You prepare the order to that effect.

‘Now, I have complied with thé remand.

Now the court of appéals can say yay or nay and say
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that Mr. Miles is entitled to a new trial because,
obviously, that was a critical aspect of the
negotiated séntencé; and, therefore, if, in fact --

that will be up to the court as to whether -- I

think you said that Judge Henderson said he didn't

- fall below . .-the standard.

MS. CARTER: Exactly.
THE COURT: So that's where we are.

MS. CARTER: Right.

MR. ALFARO: Your Honor, one more thing

for the purposes of the record. In reviewing the

transcript of the initial guilty plea, while
Mr. Runyon does not specifically ask for credit for

the house arrest and the GPS, there is a discussion

-from Mr. Runyon to the court relaying to the judge,

Judge McDonald, that the defendant actually was on

GPS monitoring at fhe time of the -- prior to the
plea. | |

And as you indicated, it is a
discretionary decision from the judge. We would
just also like to point that out.

THE COURT: I stand by whatever the
transcript is. I think that's precisely what is
reflected in this. |

And let me add this, Mr. Miles. If
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‘this was a plea with a recommendation, I may have a

little broader discretion than I would. My feeling

is, a.negotiated sentence is exactly that; all

parties are involved in what Judge McDonald has in
this document.

I know that's how I do it and I think
that's how most judges do it. And théth precisely
why I'm doing what I'm doing here today.

If the Court thinks that judge -- Bill

"Runyon fell below the standard and said, you know,

thaf should haverbeen argued, so be it, but that's
my feéling about it.

| THE DEFENDANT: I hate that I don't
have the letter. I've made parole on the sentence.
I'mon a different'sentence.

THE COURT: Sir, I realize that. And

the letter from Judge McDonald would not changebmy

opinion without her doing it. Whether she would or
wouldn't, I don't knéw whether that was brought up.
Was that brought up at the PCR hearing,
Judge McDonald's letter? .
- MS. CARTER: No, sir.
THE DEFENDANT: Yes. Yes, it Wés. It
was brought up, and the supréme court 1is the only

one who said anything because --
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'THE COURT: Well, all I'm saying is, 1if
that was brought out before Judge Henderson, then
he considered‘that and said it was not a failure.
And, frankly, I think when you look at the overall
picture, I get it; because, apparently, it must
have been a burg fifst. |

But, anyway, that's not fdr me to
determine. I'm basing it on the record that I
have, and I'm basing it primarily on the fact that
Judge Henderson -- I did not -— was not awére that
he had had his PCR on this issue. Not-neéessarily

from the standpoint of Bill Runyon, but you say it

' came out in the hearing that Judge McDonald: said

Bill Runyon will contact you.

THE DEFENDANT: A letter was presented
by my PCR attorney too, and Mr. Runyon said thét he
had not contacted her to set up a meeting. | |

THE COURT: I understand. So he
testified that basically he didn't do --
| THE DEFENDANT: He hadn't done nothing.

THE COURT: All right. The judge heard
that and he ruled, so now it's before the Court.

My feeling is that here -- this is what

he is and he received all the credit that he's

- entitled to.
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If you will prepare the order to tﬁét
effect. | |

MR. ALFARO: Yes, sir.

THE COURT: And send it Ms. Carter.

Ms. Carter, if you will -- any changes

you want, just let us know.

MS. CARTER: Thank you.

THE COURT: Thank you 'so much for being

here.

Mr. Miles, good luck to you, sir.

THE DEFENDANT: Thank you.

(These proceedings were concluded at -
2:59 p.m.) | A
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CERTIFICATE OF REPORTER

I, Carol Denise Lauder, Registered
Professional Reporter and Notary Public for the

State of South Carolina at Large, do hereby certify

that the foregoing transcript is a true, accurate,

and complete record. _
‘T further certify that I am neither related

to nor counsel for any party to the cause pending

or interested in the events thereof.

Witness my hand, I have hereunto affixed my

official seal this 16th day of August, 2019 at

Charleston, Charleston County, South Carolina.

@M 7&@%&%/
S/Denise Lauder B
Carol Denise Lauder

Registered Professional

Reporter, CP

My Commission expires

February 27, 2028
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£ COURT OF GENERAL szsswns s

NINTH JUDICIAL CIRCUIT
=3 PHI2: 49
ORDER

EY GDUr* S Arest Warrant #xeozzss

Indiétfﬁﬁhtf#zﬂl'ﬁGSG80025_5’

2019; the Defendant; represented by Wanda'H. Carter, Esquire, and the State,
eputy ‘Solicitor Bryan A, Alfaro, appeared before the:Court to:determine if, in the:

Court’s discretion, the Defendant should be given credit for time served on house arrest, pursuant to
§.C..Code Ann '§ 24-13-40 (Supp. 2016), inaccord with the Southi Carolina Supreme Court’s
Memotandiun Opm:on No..2017-MO:012. Aﬂer hearing from both parties, the:Court, in it’s

discretion, declined 10: grantany. additio

nal time served credit beyond the original 365 days credit

which Was negotiated between the parties at the entry-of the initial negotidred guﬂty plea and
sentencing before Judge: ‘McDonald on J uly. 25 2013,

IT 18:80 ORDERED*
The} ‘% worable R Marklef Dennis, It
Presidi g Judge ™
Ninth Judicial Circuit

“May: L1 'wg{)l 9

Moncks Comer, South’ Cam}ma

NoTIE
SC Court of Appsals
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court F 1lmgs

Respectfully Submitted,

[~

Wanda H. Cartér
Deputy Chief Appellate Defender

South Carolina Commlssmn on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S.C. 29211-1589

ATTORNEY FOR APPELLANT

This 2nd day of March, 2020. .
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