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STATE OF SOUTH CAROLINA
o . IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD
Robin Allen, Civil Action No. 2021-CP-20-00026
Plaintiff, ORDER GRANTING MOTION
v FOR PARTIAL DISMISSAL OF
) | o _ DEFENDANTS RICHARD WINN
) . ' . ) . ACADEMY AND KRISTEN
School), and John Ryan IT TO DISMISS ON BEHALF OF
? ? JOHN RYAN, II
Defendants.

This matter came before the Court on March 19, 2021 for a hearing on two motions: (1) a
Motion for Partial Dismissal of Defendants Richard Winn Academy and Kristen Chaisson (filed
February 12, 2021); and (2) a Motion to Dismiss on Behalf of John Ryan, II (filed February 19,
2021) (collectively, 1;he “Motions™). Appearing at the hearing were David D. Hawkins, Esquire
on behalf of the Plaintiff; Curtis W. Dowling, Esquire, Matthew G. Gerrald, Esquire, and
Creighton B. Coleman, Esquire on behalf 6f Defendants Richard Winn Academy (“Richard
Winn”) and Kristen Chaisson (“Ms. Chaisson”); and Paul L. Reeves, Esquire on behalf of
Defendant John Ryan, II (“Mr. Ryan™).

After carefully reviewing the pleadings, the Motiqns, the briefs submitted by the parties,
and the court’s file, and after considering the arguments of counsel and the governing law, I hereby
GRANT the Motions and DISMISS the Complaint’s causes of action for intentional tortious
interference with parental rights, negligent tortious interference with parental rights, intentional
breach of fiduciary duty, negligent tortious interference with contracts, and attorney fees. Because
the dismissal of these causes of action disposes of all claims against Mr. Ryan, I also DISMISS

Mr. Ryan as a Defendant in this case.
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INTRODUCTION
This action arises out of a dispﬁte over the education of a formerly minor child, Zoe
Mitsakos (“Zoe”). The Complaint alleges that the Plaintiff, Robin Allen, entered into a contract
with Richard Winn on or about March 13, 2020 for the provision of educational services to Zoe

for the 2020-2021 academic year and tﬁat, after Zoe turned 18 years old, Richard Winn, by and

through Ms. Chaisson, entered into a separate contract with Zoe pursuant to which she would

continue her education at Richard Winn. The Complaint further alleges that Ms. Chaisson,
| together with Richard Winn’s board and Mr. Ryan, assisted, encouraged, and supported Zoe in
running away from the Plaintiff’s home to live instead with Mr. Ryan. All three Defendants deny
any wrongdoing.
Based on the aforementioned allegations, the Complaint asserts fifteen causes of action.
The first through fourth causes of action assert intentional tortious interference with parental rights
against Richard Winn, Ms. Chaisson as Head of School, Ms. Chaisson in her individual capacity,
and Mr. Ryan; the fifth through eighth causes of action assert negligent tortious interference with
parental rights against the same parties; the ninth and tenth causes of action assert intentional
breach of fiduciary duty against Ms. Chaisson and Richard Winn; the eleventh cause of action
asserts breach of contract; the twelfth cause of action asserts intentional tortious interference with
contracts; the thirteenth cause of action asserts negligent tortious interference with contracts'; the
fourteenth cause of action asserts quantum meruit; and the fifteenth cause of action asserts attorney
fees. For the reasons set forth herein, the Defendants are entitled to dismissal of the first, second,

third, fourth, fifth, sixth, seventh, eighth, ninth, tenth, thirteenth, and fifteenth causes of action.

1 The eleventh, twelfth, thirteenth, and fourteenth causes of action do not explicitly specify
against whom they are asserted, but it appears from a review of their allegations that they are
directed at Richard Winn and/or Ms. Chaisson and not at Mr. Ryan.
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ANALYSIS

L SOUTH CAROLINA DOES NOT RECOGNIZE A CAUSE OF ACTION FOR
TORTIOUS INTERFERENCE WITH PARENTAL RIGHTS.

As previously stated, the Complaint’s first through eighth causes of action assert tortious

interference with parental rights. The first, second, third, and fourth causes of action assert that

the alleged interference was intentional aﬁd the fifth, sixth, seventh, and eighth causes of action
assert that the alleged interference was negligent. While South Carolina courts have reco gnized
that parents have a right under the Fourteenth Amendment to the United étates Constitution to be
free from State interference with the parent-child relationship,® they have not recognized a
common law claim for tortious interference with parental rights (whether intentional, negligent, or
otherwise) against private parties like the Defendants. The Plaintiff acknowledges as much.
However, relying on the principle that novel questions of law should not ordinarily be resolved on
a Rule 12(b)(6) motion, she asserts that this court should change the common law and reco gnize a
new cause of action.

It is true that “[a]s a general rule, important questions of novel impression should not be

decided on a motion to dismiss.” Madison v. Am. Home Prods. Corp., 358 S.C. 449, 451, 595

S.E.2d 493, 494 (2004). “Where, however, the dispute is not as to the underlying facts but as to

the interpretation of the law, and development of the record will not aid in the resolution of the

issues, it is proper to decide even novel issues on a motion to dismiss.” Id. See also Palmer v. State,

427 S.C. 36, 43, 829 S.E.2d 255, 259 (Ct. App. 2019) (same); Unisys Corp. v. S.C. Budget &

2 See. e.g.. S.C. Dep’t of Soc. Servs. v. Wilson, 352 S.C. 445, 453, 574 S.E.2d 730, 734
(2002) (“The Fourteenth Amendment guarantees Wilson a fundamental right to freedom from
State interference with his relationship with his daughter.”). See also, e.g., S.C. Dep’t of Soc.
Servs. v. Evangelica H., , Op. No. 2012-UP-539, 2012 S.C. App. Unpub. LEXIS 666, at *6 (Ct.
App. filed Sep. 25, 2012) (“The Fourteenth Amendment guarantees a fundamental right to freedom
from State interference with a parent’s relationship with his child.”).
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Control Bd. Div. of Gen. Servs. Info. Tech. Memt. Office, 346 S.C. 158, 165, 551 S.E.2d 263, 267

(2001) (same); Brown v. Theos, 338 S.C. 305, 313, 526 S.E.2d 232, 237 (Ct. App. 1999) (same).

Cf. Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 168, 785 S.E.2d 595, 598 (2016) (“Where,

as here, the question is one of simple statutory construction, a trial court should not deny a
meritorious motion merely be::cause the question is one of first impression.”).

In this case, tl.le.com:t is presented with a purely legal quesﬁon: “Does South Carolina
recognize a common law claim for tortious interference with parental rights against private
parties?” The answer, as the Plaintiff acknowledges, is “no.” Accordingly, the Defendants are
entitled to dismissal of the Complaint’s first, second, third, fourth, fifth, sixth, seventh, and eighth

causes of action. See, e.g.. Cole Vision Corp. v. Hobbs, 394 S.C. 144, 154, 714 S.E.2d 537, 542

(2011) (approving the circuit court’s dismissal of a counterclaim cause of action for spoliation of

evidence because South Carolina does not recognize such a claim). See also Kent v. Hennelly, No.

9:19-cv-01383-DCN, 2019 U.S. Dist. LEXIS 195563, at *34-35 (D.S.C. Nov. 12, 2019)
(dismissing a cause of action for false light invasion of privacy because such a cause of action does
not exist under South Carolina law); Awkard v. Rammelsberg, No. 4:17-cv-01542-RBH-KDW,
2018 U.S. Dist. LEXIS 168067, at *32 n.13 (D.S.C. Mar. 13, 2018) (recommending dismissal of
a claim for reckless infliction of emotional distress because South Carolina does not recognize
such a cause of action).

II. THE PLAINTIFF DID NOT HAVE A FIDUCIARY RELATIONSHIP WITH
RICHARD WINN OR MS. CHAISSON.

“A fiduciary relationship is founded on the trust and confidence reposed by one person in
the integrity and fidelity of another. A fiduciary relationship exists when one reposes special
confidence in another, so that the latter, in equity and good conscience, is bound to act in good

faith and with due regard to the interests of the one reposing confidence.” Regions Bank v.
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Schmauch, 354 S.C. 648, 670, 582 S.E.2d 432, 444 (Ct. App. 2003) (citations and quotation marks
omitted). “Although whether a fiduciary relationship has been breached can be a question for the

jury, the question of whether one should be imposed between two classes of people is a question

for the court.” Hendricks v. Clemson Univ., 353 S.C. 449, 459, 578 S.E.2d 711, 715 (2003).

“Historically, [the Supreme Court] has reserved imposition of fiduciary duties to legal or business
seftings, oftén in Whichvo.ne person entrusts mé)néy td another, such as with lawyers, brokers,
corporate directors, and corporate promoters.” Id. at 459, 578 S.E.2d at 716.

The Complaint alleges that Richard Winn and Ms. Chaisson “had a fiduciary duty of
loyalty with the Plaintiff to protect their contractual and parental interest in safeguarding the minor
child while the child was in their care and control.” Compl. § 57, 62. However, it appears that
the Supreme Court hasv never recognized the existence of a fiduciary relationship in an academic
or educational setting, and when given the chance to do so it has declined. In Hgndricks, the
Supreme Court “decline[d] to recognize the relationship between [a collegiate academic] advisor

and student as a fiduciary one.” 353 S.C. 449, 459, 578 S.E.2d 711, 716. And in Doe v. Greenville

County School District, 375 S.C. 63, 651 S.E.2d 305 (2007), the Supreme Court affirmed a trial

court’s dismissal of a cause of action for breach of fiduciary duty against a school district. Id. at

72, 651 S.E.2d at 309-10. See also Green v. Richland Cty. Sch. Dist. Two, 2019-CP-40-00213,

2019 S.C. C.P. LEXIS 3029, *3-4 (S.C. Com. Pl. filed Jun. 20, 2019) (dismissing a breach of
fiduciary duty cause of action against a school district because the district did not have a fiduciary
relationship with its students).

In an attempt to distinguish the aforementioned cases, the Plaintiff argues that a material
distinction exists between private schools and public schools. Yet public schools are
constitutionally required to provide a free, minimally adequa’;e education to every child in South

Carolina. See, e.g., S.C. Const. art. XI, § 3 (“The General Assembly shall provide for the
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maintenance and support of a system of free public schools open to all children in the State and

shall establish, organize and support such other public institutions of learning, as may be

desirable.”); Abbeville Cty. Sch. Dist. v. State, 335 S.C. 58, 68, 515 S.E.2d 535, 540 (1999)

(“[T]he South Carolina Constitution’s education clause requires the General Assembly to provide
the opportunity for each child to receive a minimally adequate education.”). The Plaintiff offers
no e';(ialanatioﬂ.as to why the duties ox;ved by public schools ére less significant than those owed
by private schools other than to note that private schools enter into contracts with parents. She
asserted in her brief that “a fiduciary relationship may very well exist in contractual relationships

if the party has standing to enforce the agreement,” citing Beverly v. Grand Strand Regional

Medical Center, LLC, 429 S.C. 502, 839 S.E.2d 468 (Ct. App. 2020). But rather than supporting

her position, Beverly undercuts it by finding that even though the plaintiff in that case had standing
to enforce a contract, she nevertheless could not pursue a breach of fiduciary duty claim. See id.
at 513, 839 S.E.2d at 473 (“[T]he circuit court erred in dismissing Beverly’s breach of contract
claim.”). See also id. at 515, 839 S.E.2d at 474 (“[W]e affirm the circuit court’s dismissal of
Beverly’s claim for breach of fiduciary duty.”). Accordingly, Richard Winn and Ms. Chaisson are
entitled to dismissal of the Complaint’s ninth and tenth causes of action.

II. TORTIOUS INTERFERENCE WITH CONTRACTUAL RELATIONS IS AN
EXCLUSIVELY INTENTIONAL TORT.

The Complaint alleges that Richard Winn, by and through Ms. Chaisson, negligently
interfered with the contract between the Plaintiff and Richard Winn “by allowing a subsequent
contract Violaﬁng its contractual interest” and “by entering a second contract for the gducation of
Zoe” and that, as a result, the Plaintiff “has suffered an economic injury.” Compl. Y 76, 77, 78.
However, there is no recognized cause of action in South Carolina for “negligent tortious

interference with contracts” because tortious interference with contractual relations is an
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exclusively intentional tort. See, e.g., Eldeco, Inc. v. Charleston Cty. Sch. Dist., 372 S.C. 470,480,

642 S.E.2d 726, 731 (2007) (“To establish a cause of action for tortious interference with
contractual relations, a plaintiff must show: 1) the existence of a contract; 2) knowledge of the
contract [by the defendant]; 3) intentional procurement of its breach [by the defendant]; 4) the
absence of justification; and 5) resulting damages [to the plaintiff].”) (emphasis added); Edens &

Avant Inv. Props. v. Amerada Hess Corp., 318 S.C. 134, 137, 456 S.E.2d 406, 407 (Ct. App. 1995)

(“South Carolina, like the majority of states, has not recognized a cause of action for the recovery
of pure pecuniary harm resulting from a tortfeasor’s negligent interference with the plaintiff’s
contractual relationships[.]”). The Plaintiff concedes this issue. Accordingly, Richard Winn and
Ms. Chaisson are entitleci to dismissal of the Complaint’s thirteenth cause of action.

IVv. THE PLA]NTIFF HAS CITED NO CONTRACTUAL OR STATUTORY
PROVISION ENTITLING HER TO AN AWARD OF ATTORNEYS’ FEES.

“Attorney’s fees are not recoverable unless authorized by contract or statute.” Historic

Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 436, 673 S.E.2d 448, 458 (2009). The Plaintiff

has not cited any contractual or statutory provision entitling her to an award of attorneys’ fees in
this action, and the court has not been made aware of any basis for such an award. Accordingly,
the Defendants are entitled to dismissal of the Complaint’s fifteenth cause of action.

IT IS, THEREFORE, ORDERED that the Motions are GRANTED.

IT IS FURTHER ORDERED that the Complaint’s first, second, third, fourth fifth, sixth,
seventh, eighth, ninth, tenth, thirteenth, and fifteenth causes of action are DISMISSED.

IT IS FURTHER ORDERED that, because the dismissal of the aforementioned causes
of action disposes of all claims against Mr. Ryan, he is DISMISSED as a Defendant in this case.

AND IT IS SO ORDERED.
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Fairfield Common Pleas

Case Caption: Robin Allen VS Richard Winn Academy , defendant, et al
Case Number: 2021CP2000026

Type: Order/Other

It is so ordered

Eugene C. Griffith, Jr. 2154

Electronically signed on 2021-04-28 12:10:57 page 8 of 8
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STATE OF SOUTH CAROLINA,
IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD

ROBIN ALLEN, SUMMONS
: : Plaintiff,

Vvs. DOCKET NO.

RICHARD WINN ACADEMY,
KRISTEN CHAISSON (in her individual
capacity and as Head of School), and John
RyanII

Defendant.

TO THE DEFENDANT(S) ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy of
which is herewith served upon you, and to serve a copy of your answer to this complaint upon the
subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of the
day of such service, and if you fail to answer the complaint, judgment by default will be rendered
against you for the relief demanded in the complaint.

Columbia, South Carolina s/ David Hawkins, Esq.
Attorney for Plaintiff
Dated: January 14, 2021 ‘ David D. Hawkins, Esqg. ( SC Bar#104470)
Address: The Hawkins Law Office, LLC

Po Box 290095
Columbia, SC 29229
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STATE OF SOUTH CAROLINA

COUNTY OF FAIRFIELD

ROBIN ALLEN,
Plaintiff,
vS.

RICHARD WINN ACADEMY,
KRISTEN CHAISSON

(in her individual capacity and her
capacity as Head of School),
JOHN RYANII

Defendant.

IN THE COURT OF COMMON PLEAS
SIXTH JUDICIAL CIRCUIT

COMPLAINT
(Jury Trial Requested)

DOCKET NO.:

The Plaintiff would respectfully show unto the Court that:

BACKGROUND AND JURISDICTION

1. The Plaintiff, Robin Allen,

Carolina.

is a citizen and resident of Fairfield County, South ‘

2. The Plaintiff is the Natural Biological mother of Zoe Mitsakos and is awarded

custody of the minor child by Court Order 2006-0288-FR-01, as recorded and filed with the

Clerk of Court for Indian River County, Florida.

3. The Plaintiff, based on information and belief, alleges and states, the Defendant,

Richard Winn Academy (Richard Winn), is a private school located at in Fairfield County, South

Carolina, organized as a non-profit organization under the laws of the State of South Carolina

and does business in South Carolina, County of Fairfield, by and through its agents, servants, and

employees.
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4. The Plaintiff, based on information and belief, alleges and states, the Defendant,
through their agents, servants and employees, conducts business by engaging in contracts with
families for private educational services.

5. The Plaintiff, alleges and states, on or about March 13, 2020, she entered into a
Contract with Richard Winn to provide educational services for the education of Zoe Mitsakos.

6. The Plaintiff alleges and states Zoe Mitsakos was a minor, when the contract was
signed by the Plaintiff and accepted by the Defendant and covered the full school term for 2020
to 2021.

7. The Plaintiff alleges and states she has paid all installments when due és required
by the contract. | |

8. The Plaintiff alleges and states that Zoe Mitsakos turned 18 years old on DOBI.

9. The Plaintiff, based on information and belief, alleges and states, on or about
November 13, 2020, Richard Winn, by and through its agent Kristen Chassion as Head of
School, contracted with Zoe Mitsakos to continue her education at Richard Winn.

10. The Plaintiff, baséd on information and belief, alleges and states, the Defendant,
Kristen Chassion (Ms. Chaisson), is a citizen and resident of Fairfiled County, South Carolina
and has been since the initiation of this proceeding.

11. The Plaintiff, based on information and belief, alleges and states, the Defendant,
Kristen Chaisson, is the Head of School for Richard Winn Academy and has been at the
initiation of this proceeding and is an agent, servant, or employee for Richard Winn Academy.

12. The Plaintiff, based on information and belief, alleges and states, the Defendant,
John Ryan II, is a citizen and resident of Fairfield County, South Carolina, and has been since the

initiation of this proceeding.
Page 2 of 14
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13.  The Plaintiff, based on information and belief, alleges and states that as Head of
School, the Defendant, Kristen Chaisson, is a duly a authorized representative/agent of the
school and board with the ability and authority to act on behalf of the school in her official
capacity and vicariously for both the school é.nd school board.

14.  The Plaintiff, based on information and belief, alleges and stétes that Ms.
Chaisson, both in her individual and/or capacity as Head of School, on or about November 1,
2020, while the child was still 17, engaged, supported, coordinated, and discussed with the Board
of Richard Winn Academy and John Ryan to assist, encourage, and support the efforts of the
minor child to run away from the Plaintiff to intentionally interfere with her custodial and
parental rights.

15. The Plaintiff, based on information and belief, alleges and states Ms. Chaisson,
both in her individual capacity and/or as Head of School, had a duty to report the intent of the
child to run away and failed to do so and intentionally, willfully and knowingly, hid the
information from the Plaintiff.

16. The Plaintiff, based on information and belief, alleges and states, that on or about
September 26, 2020, the minor child, without permission, consent or knowledge, ran away to the
home of John Ryan II and did so again on November 13, 2020.

17.  The Plaintiff, based on information and belief, alleges and states, that as a result
of the conduct of all Defendants, she has had to resign her position as a teacher at Richard Winn.

18.  The Plaintiff, based on information and belief, alleges and states, the Defendants,
Richard Winn Academy, by and through their representative, Ms. Chaisson as Head of School,
Ms. Chaisson, in her individual capacity, and John Ryan II, on or about November 13, 2020,

have facilitated, encouraged, and support the child, Zoe Mitsakos to engage into a, contractual
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relationship With Richard Winn for her education, contrary to the existing contract of the parent
and intentionally interfering with her contractual rights and protections.

19. The Plaintiff, based on information and belief, alleges and states, the Defendant,
John Ryan II, has knowingly, willfully, and intentionalljg interfered with the parental rights of
the Plaintiff by supporting and encouraging the child to defy the parent, and intentionally
interfering with her custodial and parental rights.

20. The Plaintiff, based on information and belief, alleges and states, the Defendants,
Richard Winn, Kristen Chaisson, in both her individual capacity and capacity as Head of School,
and John Ryan II, conduct is the Direct and Proximate cause of the harm to the Plaintiff.

21. The Plaintiff, based on information and belief, alleges and states, because of the
Defendants, Richard Winn, John Ryan II, and Ms. Chaisson, in her individual capacity and as
Head of School, have engaged in intentional and reckless tortious conduct resulting in actual and

punitive damages to the Plaintiff.

22.  Based on the foregoing, the Plaintiff believes the Court has Personal and Subject .

Matter Jurisdiction over parties and venue is proper.

FOR A FIRST CAUSE OF ACTION
(Intentional Tortious Interference with Parental Rights — Richard Winn Academy)

23, The Plaintiff reiterates all allegations above as if restated verbatim herein.

24.  The Plaintiff, based on information and belief, alleges and states, prior to the
minor child turning 18 years old, the Defendant, Richard Winn Academy, by a through their
agent, Kristen Chaisson, intentionally, knowingly and willfully, interfered with the Plaintiffs
State and Federal Constitutional rights to raise hef child by encouraging the child to not follow
the directions of the parent in the education, raising, and influence of the minor child and

interfered with the parents ability to raise her child.
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25.  The Plaintiff, based on information and belief, alleges and states, as a direct and
proximate result of the conduct of the Defendant Richard Winn Academy, by and though their
agent Kristen Chaisson, the Plaintiff has suffered injury resulting in the inability to raise her
child and guide, educate, influence, and develop the child.

26. The Plaintiff, based on information and belief, alleges and states, as a direct and
proximate result of the conduct of the Defendant Richard Winn Academy, by and though their
agent Kristf:n Chaisson, the Plaintiff has suffered economic and mental injury.

27. The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, Richard Winn Academy, intentional, knowing, and willful, conduct, by and through
its agent Kristen Chaisson, is entitled actual and punitive damages.

FOR A SECOND CAUSE OF ACTION
(Intentional Tortious Interference with Parental Rights — Kristen Chaisson — as Head of
School)

28.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

29.  The Plaintiff, based on information and belief, alleges and states, prior to the
minor child turning 18 years old, the Defendant, Kristen Chaisson, as Head of School,
intentional, knowingly and willfully, interfered with the Plaintiffs State and Federal
Constitutional rights to raise her child by encouraging the child to not follow the directions of the
parent in the education, raising, and inﬂﬁence of the minor child.

30.  The Plaintiff, based on information and belief, alleges and states, as a direct and
proximate result of the conduct of Kristen Chaisson, as Head of School, the Plaintiff has suffered
economic and emotional injury.

31.  The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, Kristen Chaisson, as Head of School, intentional, knowingly, and willful, conduct, is

entitled actual and punitive damages.
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FOR A THIRD CAUSE OF ACTION
(Intentional Tortious Interference with Parental Rights — Kristen Chaisson — in her
individual capacity)

32.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

33. The Plaintiff, based on information and belief, alleges and states, prior to the
minor child turning 18 years old, the Defendant, Kristen Chaisson, in her individual capacity,
intentional, knowingly and willfully, interfered with the Plaintiffs State and Federal
Constitutional rights to raise her child by encouraging the child to not follow the directions of the
parent in the education, raising, and influence of the minor child.

34.  The Plaintiff, based on information and belief, alleges and states, as a direct and
proximate result of the conduct of Kristen Chaisson, in her individual capacity, the Plaintiff has
suffered economic and mental injury.

35.  The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, Kristen Chaisson, in her individual capacity, intentional, knowingly, and willful,

conduct, is entitled actual and punitive damages.

FOR A FOURTH CAUSE OF ACTION
(Intentional Tortious Interference with Parental Rights — John Ryan II)

36.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

37. The Plaintiff, based on information and belief, alleges and states, prior to the
minor child turning 18 years old, the Defendant, John Ryan II, intentional, knowingly and
willfully, interfered with the Plaintiffs State and Federal Constitutional rights to raise her child
by encouraging the child to not follow the directions of the parent in the education, raising, and

influence of the minor child.
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38. The Plaintiff, based on information and belief, alleges and states, as a direct and
proximate result of the conduct of John Ryan II, the Plaintiff has 'suffered economic and ﬁentd
injury.

39.  The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, John Ryan II, intentional, knowingly, and willful, conduct, is entitled actual and
punitive damage;s.

FOR A FIFTH CAUSE OF ACTION
(Negligent Tortious Interference with Parental Rights — Richard Winn Academy)

40.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

41.  The Plaintiff, based on information and bglief, alleges and states, prior to the
minor child turning 18 years old, the Defendant, Richard Winn Academy, by a through their
agent, Kristen Chaisson, negligently, interfered with the Plaintiffs State and Federal
Constitutional rights to raise her child by encouraging the child to not follow the directions of the
parent in the education, raising, and influence of the minor child.

42.  The Plaintiff, based on information and belief, alleges and states, as a direct and
proximate result of the conduct of the Defendant Richard Winn Academy, by and though their
agent Kristen Chaisson, the Plaintiff has suffered economic and mental injury.

43.  The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, Richard Winn Academy, negligent conduct, by and through its agent Kristen
Chaisson, is entitled actual damages.

FOR A SIXTH CAUSE OF ACTION
(Negligent Tortious Interference with Parental Rights — Kristen Chaisson — as Head of

School)

44.  The Plaintiff reiterates all allegations above as if restated verbatim herein.
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45.  The Plaintiff, based on information and belief, alleges and states, prior to the
minor child turning 18 years old, the Defendant, Kristen Chaisson, as Head of School,
negligently, interfered with the Plaintiffs State and Federal Constitutional rights to raise her child
by encouraging and suinporting the child to not follow the directions of the parent in the
education, raising, and influence of the minor child. |

46.  The Plaintiff, based on information and belief, alleges and states, as a direct and
proximate result of the conduct of Kristen Chaisson, as Head of School, the Plaintiff has suffered
economic and mental injury.

47. The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, Kristen Chaisson, as Head of School, negligent, conduct, is entitled actual damages.

FOR A SEVENTH CAUSE OF ACTION
(Negligent Tortious Interference with Parental Rights — Kristen Chaisson — in her
individual capacity)

48.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

49.  The Plaintiff, based on information and belief, alleges and states, prior to the
fninor child turning 18 years old, the Defendant, Kristen Chaisson, negligently interfered with
the Plaintiffs State and Federal Constitutional rights to raise her child by encouraging and
supporting the child to not follow the directions of the parent in the education, raising, and
influence of the minor child.

50.  The Plaintiff, based on information and belief, alleges and states, as a direct and
proximate result of the conduct of Kristen Chaisson, the Plaintiff has suffered economic and
mental injury.

51.  The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, Kristen Chaisson, negligent conduct, is entitled actual damages.

FOR A EIGHTH CAUSE OF ACTION
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(Negligent Tortious Interference with Parental Rights — John Ryan II)

52.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

53. The Plaintiff, based on information and belief, alleges and states, prior to the
minor child turning 18 years old, the Defendant, John Ryan II, negligently interfered with the
Plaintiffs State and Federal Constitutional rights to raise her child by encouraging and supporting
the child to not follow the directions of the parent in the education; raising, and influence of the
minor child.

54. The Plaintiff, based on information and belief, alleges and states, as a direct and
proximate result of the conduct of John Ryan II, the Plaintiff has suffered economic and mental
injury.

55. The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, John Ryan II, negligent conduct, is entitled actual.

FOR A NINTH CAUSE OF ACTION
(Intentional Breach of Fiduciary Duty — Kristen Chassion)

56.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

57.  The Plaintiff, based on information and belief, alleges and states, prior to the
minor child turning 18 years old, the Defendant, Kristen Chaisson, as head of school, had a
fiduciary duty of loyalty with the Plaintiff to protect their contractual and parental interest in
safeguarding the minor child while the child was in their care and control.

58. The Plaintiff, based on information and belief, alleges and states, prior to the
minor child turning 18 years old, the Defendant, Kristen Chaisson as Head of School,
intentionally, knowingly, and willfully, breached their Fiduciary Duty with the Plaintiff by
failing to inform the Plaintiff of the child’s intent to run away and contract to remain at Richard

Winn, contrary to their contractual and parental interests.
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59.  The Plaintiff, based on information and belief, alleges and states, as a direct and
proximate cause of the Defendant, Kristen Chassion as Head of Schools, conduct, she has
suffered economic injury.

60.  The Plaintiff, based on information aﬁd belief, alleges and states, based on the
Defendant, Kristen Chaisson, as Head of School, intentional, knowingly, and willful, conduct, by
and through its agent, is entitled actual and bunitive damages.

FOR A TENTH CAUSE OF ACTION
(Intentional Breach of Fiduciary Duty — Richard Winn)

61. The Plaintiff reiterates all allegations above as if restated verbatim herein.

62.  The Plaintiff, based on information and belief, alleges and states, prior to the
minor child turning 18 years old, the Defendant, Richard Winn Academy, by and though their
agent Kristen Chaisson, had a fiduciary duty of loyalty with the Plaintiff to protect their
contractual and parental interest in safeguarding the minor child while the child was in their care
and control.

63. The Plaintiff, based on information and belief, alleges and states, prior to the
minor child turning 18 years old, the Defendant, Richard Winn Academy, by and through their
agent, Kristen Chaisson, intentional, knowingly and willfully, breached their Fiduciary Duty
with the Plaintiff by failing to inform the Plaintiff of the child’s intent to run away and contract
to remain at Richard Winn, contrary to their contractual and parental interests.

64. The Plaintiff, based on information and belief, alleges and states, as a direct and
proximate cause of the Defendant, Richard Winn, by and through its agent, Kristen Chassion, as

Head of School, the Plaintiff has suffered economic and mental harm.
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65.  The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, Richard Winn Academy, intentional, knowingly, and willful, conduct, by and
through its agent Kristen Chaisson, is entitled actual and punitive damages.

FOR AN ELEVENTH CAUSE OF ACTION
(Breach of Contract)

66.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

67. The Plaintiff, based on information and belief, alleges and states, Richard Winn
Academy, by and through it agent, Kristen Chaisson as Head of School, intentional, knowingly
and willfully, breached its contract with the Plaintiff by not providing all relevant documents to
the Contract that are referenced in the contract for compliance.

68.  The Plaintiff, based on information and belief, alleges and states, théy have asked
for the documents without success and were forced to initiate these proceedings.

69. The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, Richard Winn breach she is entitled actual damages.

FOR A TWELFTH CAUSE OF ACTION
(Intentional Tortious Interference with Contracts)

70.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

71. The Plaintiff, based on information and belief, alleges and states, the Defendant,
Richard Winn, by and through its agent Kristen Chaisson as Head of School, intentional,
knowingly and willfully, interfered with the contract by allowing a subsequent contract violating
her contractual interest.

72. The Plaintiff, based on information and belief, alleges and states, Richard Winn,
by and through its agent Kristen Chaisson as Head of School, intentionally, knowingly, and
willfully, interfered with their contract by entering a second contract for the education of Zoe

Mitsakos.
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73.  The Plaintiff based on information and belief, alleges and states, as a direct and
proximate cause of the Defendant, Richard Winn, conduct, she has suffered an economic injury.

74.  The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, Richard Winn, intentional, knowingly, and willful, conduct, is entitled actual and
punitive damages.

FOR A THIRTEENTH CAUSE OF ACTION
(Negligent Tortious Interference with Contracts)

75.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

76.  The Plaintiff, based on information and belief, alleges and states, the Defendant,
Richard Winn, by and through its agent Kristen Chaisson as Head of School negligently,
interfered with the contract by allowing a subsequent contract violating its contractual interest.

717. The Plaintiff, based on information and belief, alleges and states, Richard Winn,
by and through its agent Kristen Chaisson as Head of School, negligently, interfered with their
contract by entering a second contract for the education of Zoe Mitsakos.

78.  The Plaintiff based on information and belief, alleges and states, as a direct and
proximate cause of the Defendant, Richard Winn, conduct, she has suffered an economic injury.

79.  The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, Richard Winn, negligent, conduct, is entitled actual damages.

FOR A FOURTEENTH CAUSE OF ACTION
(QUANTUM MERUIT)

80.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

81. The Plaintiff, based on information and belief, alleges and states, the Defendant,
Richard Winn, is being unjustly enriched by the benefit of two contracts.

82. The Plaintiff, based on information and belief, alleges and states, the Defendant,

Richard Winn, is engaged in two contracts for the education of the same person.
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83. | The Plaintiff based on information and belief, alleges and states, the contract is
based on the full cost of the scholastic term to include associated fess.

84. The Plaintiff, based on information and belief, alleges and states, based on the
Defendant, Richard Winn being engaged in the two contracts, is unjustly being enriched by the
two contracts and should not be paid twice for the education of the same person.

85.  The Plaintiff based on information and belief, alleges and states, she is entitled to
a refund of the full balance of her contract.

FOR A FIFTEENTH CAUSE OF ACTION
(Attorney Fees)

86.  The Plaintiff reiterates all allegations above as if restated verbatim herein.

87. The Plaintiff, baséd on information and belief, alleges and states, the Defendants,
either individually or collectively, should be required to pay her attorney fees as allowed by
statute, common law, or contract.

WHEREFORE, the Plaintiff prays that this Court inquire into the facts and circumstances as
set forth herein and grant the following relief:

a. A judgement for the Plaintiff protecting- her right to raise her child without
the interference of the third parties awarding actual and punitive damages for the First
through the Fourth Causes of Actions;

b. A judgement fér the Plaintiff protecting her right to raise her child without
the interference of the third parties awarding actual damages for the Fifth through the
Eighth Causes of Actions;

c. A judgément for the Plaintiff protecting her Fiduciary Rights under her
contract awarding actual and punitive damages for the Seventh and Eighth Causes of

Actions;
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d. A judgement for the Plaintiff for the Defendants willful breach of her
Contract and awarding actual damages for the Eleventh Cause of Action;

e. A judgement for the Plaintiff for the Defendants Intentional Tortious
Interference with her Contract and awarding actual and punitive damages for the Twelfth
Cause of Action;

f. A judgement for the Plaintiff for the Defendants Negligent Tortious
Interference with her Contract and awarding actual damages for the Thirteenth Cause of
Action;

g. A judgement for the Plaintiff under Quantum Meruit and awarding actual
damages for the Fourteenth Cause of Action;

h. A judgement for the Plaintiff awarding attorney fees, costs and suit mbnies
as allowed by statue, common law, or contract for the Fifteenth Cause of Action; and.

1. For such other and further relief, as to the Court may deem just and proper.

The Hawkins Law Office, LLC

s/ David Hawkins
David Hawkins, Esq. (SC Bar#104470)
Attorney for the Plaintiff
Po Box 290095
Columbia, South Carolina 29229
(803)603-4539

January 14, 2021
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD '
Robin Allen, " Civil Action No. 2021-CP-20-00026
Plaintiff,
v. ANSWER OF DEFENDANTS
: RICHARD WINN ACADEMY
Richard Winn Academy, Kristen Chaisson (in AND KRISTEN CHAISSON
her individual capacity and as Head of (Jury Trial Demanded)
School), and John Ryan II,
Defendants.

Defendants Richard Winn Academy and Kristen Chaisson (hereinafter “these
Defendants”), through their undersigned counsel and reserving all rights under motions
separately filed or asserted herein, hereby answer the Complaint as set forth herein and will
respectfully show unto the court as follows™:

FOR A FIRST DEFENSE
(Responses to Factual Allegations of the Complaint)

1. These Defendants deny each and every allegation of the Complaint except for

those things specifically admitted, qualified, or explained below.

! Any and all inconsistent material is pled in the alternative pursuant to Rule 8(d), SCRCP,

and such other law as is applicable. Such inconsistent material may or may not be specifically
designated as such.

2 To the extent material appearing herein is inconsistent with existing law, these
Defendants respectfully request to argue in good faith for a change in the law. Nothing pled in
any portion of this Answer is to be deemed a waiver of any defense available to these
Defendants.

3 To the extent material appearing in one defense is applicable to another defense and not
inconsistent with the other defense, the material is to be deemed incorporated into the other
defense.
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AS TO BACKGROUND AND JURISDICTION
2. Paragraph 1 is admitted upon information and belief.
3. As to paragraph 2, these Defendants lack sufficient information or knowledge
upon which to form a belief as to the truth of the allegations asserted therein and, therefore, deny
the allegations and demand strict proof thereof.

4. Paragraphs 3, 4, 5, and 6 are admitted.

5. As to paragraph 7 it is admitted only that the Plaintiff has now paid all

installments due under the contract.

6. As to paragraph 8, it is admitted only that Zoe Mitsakos is 18 yeafs old and turned
18 years old during the 2020-2021 school year. '

7. Paragraph 9 is denied as stated.

8. Paragraph 10 is denied.

9. Paragraph 11 is admitted.

10.  As to paragraph 12, these Defendants lack sufficient information or knowledge
upon which to form a belief as to the truth of the allegations asserted therein and, therefore, deny
the allegations and demand strict proof thereof.

11.  As to paragraph 13, these Defendants admit only that in her capacity as Head of
School, Kristen Chaisson is authorized to perform certain day-to-day operations and act with
approval of the school Board of Directors on other matters.

12.  Paragraph 14 is denied.

13.  Paragraph 15 is denied. These Defendants specifically deny that Kristen Chaisson

knew in any capacity of the intent of Zoe Mitsakos to “run away.”
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14.  As to paragraph 16, these Defendants lack sufficient information or knowledge
upon which to form a belief as to the truth of the allegations asserted therein and, therefore, deny
the allegations and demand strict proof thereof.

15.  Paragraphs 17 and 18 are denied.

16.  As to paragraph 19, these Defendants lack sufficient information or knowledge
upon which to form a belief as to the truth of the allegations asserted therein and, therefore, deny
the allegations and demand strict proof thereof.

17.  Paragraphs 20 and 21 are denied as to these Defendants.

18.  The allegations of paragraph 22 constitute conclusions of law that these
Defendants neither admit nor deny. To the extent these allegations are deemed to be allegations
of fact or a response is required for any other reason, the allegations are denied.

AS TO THE FIRST CAUSE OF ACTION
(Intentional Tortious Interference with Parental Rights - Richard Winn Academy)

19.  As to paragraph 23, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.
20.  Paragraphs 24, 25, 26, and 27 are denied.

AS TO THE SECOND CAUSE OF ACTION
(Intentional Tortious Interference with Parental Rights - Kristen Chaisson — as Head of School)

21.  As to paragraph 28, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.

22.  Paragraphs 29, 30, and 31 are denied.
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AS TO THE THIRD CAUSE OF ACTION
(Intentional Tortious Interference with Parental Rights - Kristen Chaisson — in her individual

capacity)
23.  As to paragraph 32, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.
24.  Paragraphs 33, 34, and 35 are denied.

AS TO THE FOURTH CAUSE OF ACTION
(Intentional Tortious Interference with Parental Rights — John Ryan 1I)

25.  As to paragraph 36, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.

26. Paragraphs 37, 38, and 39 are not directed at these Defendants and, therefore, no
response is required from these Defendants. However, to the extent these paragraphs attempt to
allege or do allege any cause of action, claim, act, error, or omission as to these Defendants,
those allegations are denied. These Defendants further deny they have engaged in any wrongful
conduct or are liable for any conduct of any other party.

AS TO THE FIFTH CAUSE OF ACTION
(Negligent Tortious Interference with Parental Rights — Richard Winn Academy)

27.  Asto paragraph 40, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.
28. Paragraphs 41, 42, and 43 are denied.

AS TO THE SIXTH CAUSE OF ACTION
(Negligent Tortious Interference with Parental Rights —Kristen Chaisson — as Head of School)

29.  As to paragraph 44, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.

30.  Paragraphs 45, 46, and 47 are denied.
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. AS TO THE SEVENTH CAUSE OF ACTION
(Negligent Tortious Interference with Parental Rights —Kristen Chaisson — in her individual

capacity)
31.  Asto paragraph 48, these Defendants hereby reallege and incorporate herein each
and every response contgined above as though set forth herein verbatim.
32. Paragraphs 49, 50, and 51 are denied.

AS TO THE EIGHTH CAUSE OF ACTION
(Negligent Tortious Interference with Parental Rights — John Ryan II)

33. . As to paragraph 52, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.

34, Paragraphs 53, 54, and 55 are not directed at these Defendants and, therefore, no
response is required from these Defendants. However, to the extent these paragraphs attempt to
allege or do allege any cause of action, claim, act, error, or omission as to these Defendants,
those allegations are denied. These Defendants further deny they have engaged in any wrongful
conduct or are liable for any conduct of any other party.

AS TO THE NINTH CAUSE OF ACTION
(Intentional Breach of Fiduciary Duty — Kristen Chaisson)

35.  As to paragraph 56, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.
36. Paragraphs 57, 58, 59, and 60 are denied.

AS TO THE TENTH CAUSE OF ACTION
(Intentional Breach of Fiduciary Duty — Richard Winn)

37.  Asto paragraph 61, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.

38. Paragraphs 62, 63, 64, and 65 are denied.
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AS TO THE ELEVENTH CAUSE OF ACTION
(Breach of Contract)

39.  As to paragraph 66, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.
40.  Paragraphs 67, 68, and 69 are denied.

AS TO THE TWELFTH CAUSE OF ACTION
(Intentional Tortious Interference with Contracts)

41.  As to paragraph 70, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.
42.  Paragraphs 71, 72, 73, and 74 are denied.

AS TO THE THIRTEENTH CAUSE OF ACTION
(Negligent Tortious Interference with Contracts)

43.  Asto paragraph 75, these Defendants hereby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.
44.  Paragraphs 76, 77,78, and 79 are denied.

AS TO THE FOURTEENTH CAUSE OF ACTION
(Quantum Meruit)

45.  As to paragraph 80, these Defendants héreby reallege and incorporate herein each
e}nd every response contained above as though se;c forth herein verbatim.

46.  Paragraphs 81 and 82 are denied.

47.  As to paragraph 83, it is admitted only that the contracts enteréd into by Richard
Winn for a full academic year are based on the full cost of the scholastic term to include
associated fees. -

48.  Paragraphs 84 and 85 are denied.
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AS TO THE FIFTEENTH CAUSE OF ACTION
(Attorney Fees)

49.  As to paragraph 86, these Defendants hefeby reallege and incorporate herein each
and every response contained above as though set forth herein verbatim.
50.  Paragraph 87 is denied.
AS TO THE PRAYER FOR RELIEF
51. These Defendants deny that the Plaintiff is entitled to any relief from these
Defendants, including but not limited to the relief requested in the prayer of the Complaint.

FOR A SECOND DEFENSE
(Rule 12(b)(6), SCRCP—Failure to State Facts)

52.  These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

53.  These Defendants would further show, upon information and belief, that some or
all of the causes of action appearing in the Complaint fail to state facts sufficient to constitute a
cause of action upon which relief may be granted and should, therefdre, be dismissed.

FOR A THIRD DEFENSE
(Tort Claims Act/Charitable Immunity/Limitations on Liability)

54. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

55.  These Defendants would further show, upon information and belief, that they are
entitled to the statutory protections and limitations of liability afforded governmental entities,
schools, charitable entities, and similar organizations by South Carolina statutory and decisional
law, including but not limited to the protections and immunities of the South Carolina Tort
Claims Act, codified at Title 15 Chapter 58, including but not limited to those set forth in

Sections 15-78-40, -60, -70, -120, -200, including any and all other applicable sub-parts and
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sections contained therein, including but not limited to Sections 15-78-60 (5) and 15-78-60(25),
and as set forth in S.C. Code Ann. § 33-56-180.

_ FOR A FOURTH DEFENSE
(Private School Immunity/Limitations on Liability)

56. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

57.  These Defendants would further show, upon information and belief, that they are
entitled to the statutory protections and limitations of liability afforded all public schools, boards,
districts, etc., and similar organizations by South Carolina statutory and decisional law, including
but not limited to the protections and immunities of the South Carolina Tort Claims Act, codified
at Title 15 Chapter 58, including but not limited to those set forth in Section 15-78-40, -60, -70, -
120, and -200, including any and all other applicable sub-parts and sections contained therein,
including but not limited Sections 15-78-60 (5) and 15-78-60(25), and as set forth in S.C. Code
Ann. § 59-40-10, et seg, including all relevant subparts, specifically Section 59-40-50(B)(4).

FOR A FIFTH DEFENSE
(Charitable Immunity)

58.  These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.
59, These Defendants would further show, upon information and belief, that they are
entitled to the statutory protections and limitations of liability afforded charitable entities and
similar organizations by South Carolina statutory and decisional law, including but not limited to

Chapter 56 of Title 33.
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FOR A SIXTH DEFENSE
(Coverdell Act)

60. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

61. These Defendants would further show, upon information and belief, that the
Plaintiff’s claims may invoke the statutory protections and limitations of liability afforded by the
Paul D. Coverdell Teacher Protection Act of 2001, 20 U.S.C. §§ 7941 et seq.

FOR A SEVENTH DEFENSE
(Intervening Causes)

62. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

63. These Defendants would further show, upon information and belief, that some or
all damages allegedly sustained by the Plaintiff (the existence of such damages being denied)
were a proximate result of one or more independent, efficient, intervening causes which these
Defendants plead as a bar to this action.

FOR AN EIGHTH DEFENSE
(Proximate Cause)

64. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

65. These Defendants would further show, upon information and belief, that no acts
or omissions on the part of these Defendants were the proximate cause or cause in fact of some
or all damages allegedly suffered by the Plaintiff (the existence of such damages being denied);

therefore, the Plaintiff’s action is barred in whole or in part.
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FOR A NINTH DEFENSE
(Economic Loss Rule)

66. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

67. These Defendants would further show, upon information and belief, the Plaintiff
cannot recover pursuant to the economic loss rule.

FOR A TENTH DEFENSE
(Alleged Damages Caused by Third Party)

68. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim. |

69.  These Defendants would further show, upon information and belief, that some or
all damages allegedly sustained by the Plaintiff (the existence of such damages being denied)
were a direct or proximate result of the acts or omissions of another party or parties over whom
these Defendants had no control or duty to control. These Defendants plead the acts of another
party or parties as a complete defense to all claims.

FOR AN ELEVENTH DEFENSE
(Assumption of Risk)

70.  These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

71.  These Defendants would further show, upon information and belief, that the
Plaintiff assumed the risk of loss which assumption of risk would constitute a complete bar to

this action.
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FOR A TWELFTH DEFENSE
(Sole Negligence of Plaintiff)

72.  These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

73.  These Defendants would further show, upon information and belief, that any
losses, injuries and/or damages sustained by the Plaintiff, without admitting the Plaintiff was
injured and/or damaged, were directly and proximately caused by the sole negligence,
willfulness, carelessness, and/or recklessness of the Plaintiff and were not caused by' these
Defendants, which sole negligence of the Plaintiff is a complete bar to the Plaintiff’s attempt to
recover from these Defendants.

FOR A THIRTEENTH DEFENSE
(Comparative Negligence)

74.  These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

75. These Defendants would further show, upon information and belief, that any
losses, injuries, and/or damages sustained by the Plaintiff, without admitting the Plaintiff was
injured and/or damaged, were directly and proximately caused by the negligence, willfulness,
carelessness, and/or recklessness of the Plaintiff, alone or combining with and contributing to
any such acts on the part of these Defendants, which are denied. Such conduct on the part of the
Plaintiff was the direct and proximate cause of any alleged loss, damage and/or injuries suffered
by the Plaintiff. This negligence of the Plaintiff exceeds any negligence on the part of these
Defendants, which negligence is denied. These Defendants plead the Plaintiff’s greater degree
of comparative fault as a corpplete bar to any recovery under the Complaint. Further, if it is

determined that the negligence and recklessness of the Plaintiff is equal to or less than the
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negligence and recklessness alleged against these Defendants, then any recovery by the Plaintiff
should be decreased by that percentage of Plaintiff’s own negligence and recklessness which
directly and proximately caused the accident, pursuant to the doctrine of comparative negligence.

FOR A FOURTEENTH DEFENSE
(Compliance with Standard of Care)

76.  These Defendants hereby reallege and incorporate herein each and every
allegaﬁon contained above as though set forth herein verbatim.

77. These Defendants would further show, upon information and belief, that at all
times relevant to the allegations of the Complaint, the conduct of these Defendants conformed to,
and was in full compliance with, the standard of care expected of similar individuals and
institutions in South Carolina. All of the conduct of these Defendants was within the acceptable
standards and methods and at no time did these Defendants deviate from the standard of care
with respect to the Plaintiff.

FOR A FIFTEENTH DEFENSE
(Good Faith)

78.  These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

79.  These Defendants would further show, upon information and belief, that at all
times relevant to the allegations of the Complaint, these Defendants acted in good faith and in a
reasonable manner.

FOR A SIXTEENTH DEFENSE
(No Fiduciary Relationship)

80. These Defendants hereby reallege and incorporate herein each and every

allegation contained above as though set forth herein verbatim.
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81.  These Defendants would further show, upon information and belief, that they did
not have a fiduciary relationship with the Plaintiff and, therefore, the causes of action for breach
of fiduciary duty should be dismissed.

- FOR A SEVENTEENTH DEFENSE
(Attorneys’ Fees Not Recoverable)

82.  These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

83.  These Defendants would further show, upon information and belief, that the
Complaint fails to state a claim for which attorneys’ fees are recoverable.

FOR AN EIGHTEENTH DEFENSE
(In Pari Delicto)

84. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

85. These Defendants would further show, upon information and belief, that with
regard to some or all causes of action appearing in the Complaint, if this Defendant is found to
be at fault (the fault of thesé Defendants being denied), the Plaintiffs’ claims are barred by the
doctrine of in pari delicto.

FOR A NINETEENTH DEFENSE
(Punitive Damages Unavailable)

86. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.
87.  These Defendants would further show, upon information and belief, that punitive

damages are unavailable in this action.
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FOR A TWENTIETH DEFENSE
(Prohibition of Punitive Damages)

88.  These Defendants hereby reallege and incorpbrate herein each and every
allegation contained above as though set forth herein verbatim.

89.  These Defendants Woﬁld further show that they are entitled to the protection and
prohibition of punitive damages as set forth in S.C. Code Ann. § 15-78-120(b).

FOR A TWENTY-FIRST DEFENSE
(Punitive Damages)

90. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

91.  These Defendants would further show, upon information and belief, that the
Plaintiffs claims for punitive damages are barred because punitive damages are a form of
punishment and any such award under the laws of the State of South Carolina would violate
these Defendants’ procedural and substantive Due Process rights, and Equal Protection rights,
guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution and by
Article I, Section 3, of the Constitution of the State of South Carolina, in that:

a. The judiciary will be allowed to consider evidence of these
Defendants’ wealth in assessing punitive damages;

b. There are no standards of sufficient clarity, objectivity, and
uniformity whereby the judiciary may determine the propriety of
punitive damages or the amount of any such award;

c. The guidelines, standards procedures, and instructions for the
imposition of punitive damages are ambiguous, indefinite,
unreasonable, vague, uncertain, conflicting, purely subjective, and
fundamentally unfair;

d. The vague and inconsistent legal standards for the imposition of
punitive damages deprives these Defendants of sufficient notice of
the type of conduct and mental state upon which an award of
punitive damages could be based; and
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e.

92.  These Defendants hereby reallege and incorporate herein each and every

No objective limitations or standards have been established
concerning the amount or severity of any punitive damages award.

FOR A TWENTY-SECOND DEFENSE
(Punitive Damages)

allegation contained above as though set forth herein verbatim.

93. These Defendants would further shqw, upon information and belief, that the
Plaintiff’s claims for punitive damages are barred because punitive damages are a form of
punishment and any such award under the laws of the State of South Carolina would violate
these Defendants’ procedural and substantive Due Process rights, and Equal Protection rights, .

guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution and by

Article I, Section 3, of the Constitution of the State of South Carolina in that:

a.

A jury is not provided with standards of sufficient clarity,
objectivity and uniformity for determining the appropriateness of
awarding, or the appropriate size of any punitive damages;

A jury is not instructed on the limits of punitive damages awards
imposed by the applicable principles of punishment and
deterrence;

A jury is mot expressly prohibited from awarding punitive
damages, or determining the amount of an award of punitive
damages, in whole or in part, on the basis of invidiously
discriminatory characteristics;

A jury is permitted to award punitive damages under standards for
determining liability for, and amount of, punitive damages that are
vague and arbitrary and do not define with sufficient clarity the
culpable conduct or mental state that makes an award of punitive
damages permissible;

A jury is allowed to consider evidence of these Defendants’ wealth
in assessing punitive damages; and

A jury is not subject to judicial review on the basis of objective
and uniform standards.
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FOR A TWENTY-THIRD DEFENSE
(Punitive Damages)

94.  These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

95. These Defendants would further show, upon information and belief, that the
Plaintiff’s claims for punitive damages are barred because they are essentially criminal in nature
and a form of punishment, and they seek to deny these Defendants rights guaranteed to
defendants in criminal proceedings under the Fourth, Fifth, Sixth, and Fourteenth Amendments
of the United States Constitution:

a. A requirement that the basis for the imposition of punitive
damages be proven beyond a reasonable doubt by plaintiff;

b. The right to separate trials for compensatory and punitive
damages; and

c. The right to a separate hearing for the determination of the amount
of punitive damages under applicable provisions of state law.

FOR A TWENTY-FOURTH DEFENSE
(Punitive Damages)

96. These Defendants hereby reallege and incc‘>rporate herein each and every
allegation contained above as though set forth herein verbatim.

97. These Defendants would further show, upon information and belief, that the
Plaintiff’s claims for punitive damages are barred because they seek to impose punishment that is
excessive and grossly disproportionate to the misconduct alleged, in violation of Section 15,
Article I of the Constitution of the State of South Carolina, which prohibits excessive fines and

cruel and unusual punishment.
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FOR A TWENTY-FIFTH DEFENSE
(Punitive Damages)

98. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

99.  These Defendants would further show, upon information and belief, that the
Plaintiffs claims for punitive damages are barred to the extent they seek the admission of
evidence of these Defendants’ net worth or wealth in determining whether punitive damages are
to be awarded and/or in what amount, because punitive damages are a form of punishment, and
punishment that is grounded in a defendant’s status, rather than in specific misconduct, has the
effect of treating classes of citizens unequally in violation of the Equal Protection Clause of the
Fourteenth Amendment to the Constitution of the United States and Section 15, Article I of the
Constitution of the State of South Carolina.

FOR A TWENTY-SIXTH DEFENSE
(Bifurcation / Clear and Convincing Evidence)

100. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

101. These Defendants would further show, upon information and belief, that the
Plaintiff’s request for punitive damages is subject to the provisions of S.C. Code Ann. § 15-32-
520, including but not limited to the requirement for a bifurcated trial and the clear and
convincing evidence standard of proof.

FOR A TWENTY-SEVENTH DEFENSE
. (Limitations on Punitive Damages)

102. These Defendants hereby reallege and incorporate herein each and every

allegation contained above as though set forth herein verbatim.
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103. These Defendants would further show, upon information and belief, that any
award of punitive damages is subject to the limitations set forth in S.C. Code Ann. § 15-32-530.

FOR A TWENTY-EIGHTH DEFENSE
(Apportionment)

104. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

105. These Defendants reserve and assert all rights under S.C. Code Ann. § 15-38-15
to the extent it bars, limits, or apportions any fault or recovery herein.

FOR A TWENTY-NINTH DEFENSE
(Contribution and Indemnity)

106. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

107. These Defendants would show that, if they are liable to the Plaintiff (which is
specifically denied), then other potentially responsible parties would be liable to it in
contribution or indemnity. These Defendants plead the doctrines of contribution and indemnity
as a defense in this action.

FOR A THIRTIETH DEFENSE
(Setoff / Recoupment)

108. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

109. These Defendants would further show, upon information and belief, that if they
are liable to the Plaintiff (which is specifically denied), then they are entitled to a setoff or
recoupment for all sums of money recovered from any other potentially liable party or monies

obtained from any other collateral source obtained by or on behalf of the Plaintiff by way of any
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settlement, judgment, or otherwise which the Plaintiff has entered or recovered from any other
potentially responsible party.

FOR A THIRTY-FIRST DEFENSE
(Election of Remedies)

110. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

111. These Defendants would further show, upon information and belief, that the
Plaintiff will be subject to an election of remedies should she prevail on some or all of her causes
of action.

FOR A THIRTY-SECOND DEFENSE
(Limitations on Liability / Statutory Cap)

112. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

113. These Defendants would further show, upon information and belief, that any
damages sought against these Defendants are statutorily capped. These Defendants plead no
recovery can exceed the statutory cap(s).

FOR A THIRTY-THIRD DEFENSE
(Estoppel)

114. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

115. These Defendants would further show, upon information and belief, that with
regard to some or all causes of action appearing in the Complaint, the Plaintiff’s claims are

barred by the doctrine of estoppel.
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FOR A THIRTY-FOURTH DEFENSE
(Waiver)

116. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim;

117. These Defendants would further show, upon information and belief, that with
regard to some or all causes of action appearing in the Complaint, the Plaintiff’s claims are
barred by the doctrine of waiver.

FOR A THIRTY-FIFTH DEFENSE
(Unclean Hands)

118. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.
| 119. These Defendants would further show, upon information and belief, that the
Plaintiff, by her representations, actions, and/or inactions are precluded from any recovery under
the equitable doctrine of unclean hands.

FOR A THIRTY-SIXTH DEFENSE
(Failure to Mitigate)

120. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

121. These Defendants would further show, upon information and belief, that with
regard to some or all causes of action appearing in the Complaint, the Plaintiff’s claims are
barred in whole or in part because of the Plaintiff’s failure to mitigate damages.

FOR A THIRTY-SEVENTH DEFENSE
(Parol Evidence Rule)

122. These Defendants hereby reallege and incorporate herein each and every

allegation contained above as though set forth herein verbatim.
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123.  This Defendant would further show, upon information and belief, that with regard
to some or all causes of action appearing in the Complaint, the Plaintiffs’ claims are barred, in
whole or in part, by the parol evidence rule.

FOR A THIRTY-EIGHTH DEFENSE
(Rule 8(c), SCRCP)

124. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

125. These Defendants affirmatively plead all defenses referenced in Rule 8(c) of the
South Carolina Rules of Civil Procedure, to the extent applicable.

FOR A THIRTY-NINTH DEFENSE
(Incorporation of Defenses)

126. These Defendants hereby reallege and incorporate herein each and every
allegation contained above as though set forth herein verbatim.

127. These Defendants incorporate by reference any and all additional defenses
asserted in any Answers to the Complaint which have been filed or may be filed by other
defendants.

AS TO FURTHER DEFENSES

128. These Defendants place the Plaintiff on notice that they will subsequently move to
amend this Answer to assert other defenses should it appear through discovery or continued fact

investigation that any additional defenses are available.

WHEREFORE, having fully answered the Complaint, Defendants Richard Winn

Academy and Kristen Chaisson pray that the court dismiss the Complaint with prejudice and
award, to the extent available under the law, costs, expenses, and attorneys’ fees, and such other

relief as the court deems to be just, equitable, and proper under the circumstances.
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February 12,2021

s/Curtis W. Dowling

CURTIS W. DOWLING, S.C. BAR NO. 6493
MATTHEW G. GERRALD, S.C. BARNO. 76236
BARNES, ALFORD, STORK & JOHNSON, LLP
1613 Main Street (29201)

Post Office Box 8448

Columbia, SC 29202

803.799.1111 (Office)

803.254.1335 (Fax)

curtis@basjlaw.com

matt@basjlaw.com

s/Creighton B. Coleman

CREIGHTON B. COLEMAN, S.C. BAR NO. 6521
CREIGHTON B. COLEMAN, LLC

Post Office Box 1006

Winnsboro, SC 29180

803.635.6884 (Office)

803.635.9228 (Fax)
creighton@colemantolen.com

Attorneys for Defendants Richard Winn Academy
and Kristen Chaisson
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD
Robin Allen, Civil Action No. 2021-CP-20-00026
Plaintiff, |
. | | MOTION FOR PARTIAL
DISMISSAL OF DEFENDANTS
Richard Winn Academy, Kristen Chaisson (in RICHARD WINN ACADEMY
her individual capacity and as Head of AND KRISTEN CHAISSON
School), and John Ryan II, '
Defendants.

TO: THE PLAINTIFF AND HER ATTORNEY, DAVID D. HAWKINS, ESQ.

"YOU WILL PLEASE TAKE NOTICE that Defendants Richard Winn Academy
(“Richard Winn”) and Kristen Chaisson (“Ms. Chaisson”j, through their undersigned counsel,
hereby move to dismiss the Coi:nplaint’s first cause of action (intentional tortious interference
with parental rights), second cause of action (intentional tortious interference with parental
rights), third cause of action (intentional tortious interference with parental rights), fifth cause of
action (negligent tortious interference with parental rights), sixth cause of action (negligent
tdrtious interference with parental rights), seventh cause of action (negligent tortious interference
with parental rights), ninth cause of action (intentional breach of fiduciary duty), tenth cause of
action (intentional breach of fiduciary duty), thirteenth cause of action (negligent tortious
interference with contracts), and fifteenth cause of action (attorney fees). This motion is made
pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure, as well as other
applicable law, and on the basis that the aforementioned causes of action fail to state facts

sufficient to constitute a cause of action.
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INTRODUCTION

This action arises out of a dispute over the education of a formerly minor child, Zoe
Mitsakos (“Zoe”). The Complaint alleges that the Plaintiff, Robin Allen, entered into a contract

with Richard Winn on or about March 13, 2020 for the provision of educational services to Zoe

for the 2020-2021 academic year and that, after Zoe turned 18 years old, Richard Winn, by and

through Ms. Chaisson, entered into a separate contract with Zoe pursuant to which she would
continue her education at Richard Winn. The Complaint further alleges that Ms. Chaisson,
together with Richard Winn’s board and Defendant John Ryan II (“Mr. Ryan”), assisted,
encouraged, and supported Zoe in running away from the Plaintiff’s home to live instead with
Mr. Ryan. Richard Winn and Ms. Chaisson deny any wrongdoing.

Based on the aforementioned allegations, the Complaint asserts fifteen causes of action.
The first through fourth causes of action assert intentional tortious interference with parental
rights against Richard Winn, Ms. Chaisson as Head of School, Ms. Chaisson in her individual
capacity, and Mr. Ryan; the fifth through eighth causes of action assert negligent tortious
interference with parental rights against the same parties; the ninth and tenth causes of action
assert intentional breach of fiduciary duty against Ms. Chaisson and Richard Winn; the eleventh
cause of action asserts breach of contract; the twelfth cause of action asserts intentional tortious
interference with contracts; the thirteenth cause of action asserts negligent tortious interference
with contracts; the fourteenth cause of action asserts quantum meruit; and the fifteenth cause of
action asserts attorney fees. For the reasons set forth herein, the first, second, third, fifth, sixth,

seventh, ninth, tenth, thirteenth, and fifteenth causes of action should be dismissed.

! The Complaint does not specify against whom this cause of action is asserted, but upon

information and belief, the Plaintiff only had a contractual relationship with Richard Winn and
not any of the other Defendants.
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ARGUMENT

I SOUTH CAROLINA DOES NOT RECOGNIZE A CAUSE OF ACTION FOR
TORTIOUS INTERFERENCE WITH PARENTAL RIGHTS.

As previously stated, the Complaint’s first through eighth causes of action assert tortious
interference with parental rights. The first, second, third, and fourth causes of action assert that
the alleged interference was intentional and the fifth, sixth, seventh, and eighth causes of action
assert that the alleged interference was negligent. While South Carolina courts have recognized
that parents have a right under the Fourteenth Amendment to the United States Constitution to be
free from State interference with the parent-child relationship,2 they have not recognized a
common law claim for tortious interference with parental rights (whether intentional, negligent,
or otherwise) against private parties like Richard Winn or Ms. Chaisson. Accordingly, Richard
Winn and Ms. Chaisson are entitled to dismissal of the Complaint’s first, second, third, fifth,

sixth, and seventh causes of action. See, e.g., Cole Vision Corp. V. Hobbs, 394 S.C. 144, 154,

714 S.E.2d 537, 542 (2011) (approving the circuit court’s dismissal of a counterclaim cause of
action for spoliation of evidence because South Carolina does not recognize such a claim). See

also Kent v. Hemnelly, No. 9:19-cv-01383-DCN, 2019 U.S. Dist. LEXIS 195563, at *34-35

(D.S.C. Nov. 12, 2019) (dismissing a cause of action for false light invasion of privacy because

such a cause of action does not exist under South Carolina law); Awkard v. Rammelsberg, No.

4:17-cv-01542-RBH-KDW, 2018 U.S. Dist. LEXIS 168067, at *32 n.13 (D.S.C. Mar. 13, 2018)
(recommending dismissal of a claim for reckless infliction of emotional distress because South

Carolina does not recognize such a cause of action).

2 See. e.g.. S.C. Dep’t of Soc. Servs. v. Wilson, 352 S.C. 445, 453, 574 S.E.2d 730, 734
(2002) (“The Fourteenth Amendment guarantees Wilson a fundamental right to freedom from
State interference with his relationship with his daughter.”). See also, e.g., S.C. Dep’t of Soc.
Servs. v. Evangelica H., , Op. No. 2012-UP-539, 2012 S.C. App. Unpub. LEXIS 666, at *6 (Ct.
App. filed Sep. 25, 2012) (“The Fourteenth Amendment guarantees a fundamental right to
freedom from State interference with a parent’s relationship with his child.”).
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II. THE PLAINTIFF DID NOT HAVE A FIDUCIARY RELATIONSHIP WITH
RICHARD WINN OR MS. CHAISSON.

“A fiduciary relationship is founded on the trust and confidence reposed by one person in
the integrity and fidelity of another. A fiduciary relationship exists when one reposes special

confidence in another, so that the latter, in equity and good conscience, is bound to act in good

faith and with due regard to the interests of the one reposing confidence.” Regions Bank v.

Schmauch, 354 S.C. 648, 670, 582 S.E.2d 432, 444 (Ct. App. 2003) (citations and quotation

marks omitted). “Although whether a fiduciary relationship has been breached can be a question
for the jury, the question of whether one should be imposed between two classes of people is a

question for the court.” Hendricks v. Clemson Univ., 353 S.C. 449, 459, 578 S.E.2d 711, 715

(2003). “Historically, this Court has reserved imposition of fiduciary duties to legal or business
settings, often in which one person entrusts money to another, such as with lawyers, brokers,

corporate directors, and corporate promoters.” Id. at 459, 578 S.E.2d at 716.

The Plaintiff alleges that Richard Winn and Ms. Chaisson “had a fiduciary duty of loyalty'

with the Plaintiff to protect their contractual and parental interest in safeguarding the minor child
while the child was in their care and control.” Compl. ] 57, 62. However, Richard Winn ?.nd
Ms. Chaisson are informed and believe that a fiduciary relationship has never been reco gnized in
South Carolina under facts similar to those of this case. Indeed, in the only remotely similar
cases, South Carolina courts have rejected breach of fiduciary duty claims. For example, in
Hendricks, the Supreme Court “decline[d] to recognize the relationship between [a collegiate
academic] advisor and student as a fiduciary one.” 353 S.C. 449, 459, 578 S.E.2d 711, 716. And

in Doe v. Greenville County School District, 375 S.C. 63, 651 S.E.2d 305 (2007), the Supreme

Court affirmed a trial court’s dismissal of a cause of action for breach of fiduciary duty against a

school district. Id. at 72, 651 S.E.2d at 309-10. See also Green v. Richland Cty. Sch. Dist. Two,
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2019-CP-40-00213, 2019 S.C. C.P. LEXIS 3029, *3-4 (S.C. Com. Pl filed Jun. 20, 2019)
(dismissing a breach of fiduciary duty cause of action against a school district because the
district did not have a fiduciary relationship with its students). Accordingly, Richard Winn and
Ms. Chaisson are entitled to dismissal of the Complaint’s ninth and tenth causes of action.

III. TORTIOUS INTERFERENCE WITH CONTRACTUAL RELATIONS IS AN
EXCLUSIVELY INTENTIONAL TORT.

The Plaintiff alleges that Richard Winn, by and through Ms. Chaisson, negligently
interfered with the contract between the Plaintiff and Richard Winn “by allowing a subsequent
contract violating its contractual interest” and “by entering a second contract for the education of
Zoe” and that, as a result, the Plaintiff “has suffered an economic injury.” Compl. 1 76, 77, 78.
However, there is no recognized cause of action in South Carolina for “negligent tortious
interference with contracts” because tortious interference with contractual relations is an

exclusively intentional tort. See, e.g., Eldeco. Inc. v. Charleston Cty. Sch. Dist., 372 S.C. 470,

480, 642 S.E.2d 726, 731 (2007) (“To establish a cause of action for tortious interference with
contractual relations, a plaintiff must show: 1) the existence of a contract; 2) knowledge of the
contract [by the defendant]; 3) intentional procurement of its breach [by the defendant]; 4) the

absence of justification; and 5) resulting damages [to the plaintiff].”) (emphasis added); Edens &

Avant Inv. Props. v. Amerada Hess Corp., 318 S.C. 134, 137, 456 S.E.2d 406, 407 (Ct. App.

1995) (“South Carolina, like the majority of states, has not recognized a cause of action for the
recovery of pure pecuniary harm resulting from a tortfeasor’s negligent interference with the
plaintiff’s contractual relationships[.]”). Accordingly, Richard Winn and Ms. Chaisson are

entitled to dismissal of the Complaint’s thirteenth cause of action.
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IV. THE PLAINTIFF HAS CITED NO CONTRACTUAL OR STATUTORY
PROVISION ENTITLING HER TO AN AWARD OF ATTORNEYS’ FEES.

“Attorney’s fees are not recoverable unless authorized by contract or statute.” Historic

Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 436, 673 S.E.2d 448, 458 (2009). The

Plaintiff has not cited any contractual or statutory provision entitling her to an award of
attorneys’ fees in this action, and Richard Winn and Ms. Chaisson are not aware of any
contractual or statutory basis for such an award. Furthermore, attorneys’ fees is not an
independent cause of action but rather a type of remedy available under other causes of action if

allowed by contract or statute. See Lawton v. N.Y. Life Ins. Co., 181 S.C. 230, 234, 186 S.E.

909, 911 (1936). Accordingly, Richard Winn and Ms. Chaisson are entitled to dismissal of the
Complaint’s fifteenth cause of action.

CONCLUSION

For the reasons set forth herein, Defendants Richard Winn Academy and Kristen
Chaisson respectfully request that the court enter an order dismissing the Complaint’s first,
second, third, fifth, sixth, seventh, ninth, tenth, thirteenth, and fifteenth causes of action.

This motion is supported by the pleadings in this action, any affidavits which may be
subsequently submitted, any memoranda of law which may be subsequently submitted, all
applicable statutes and case authority, all completed discovery, the applicable Rules of Civil
Procedure, and such other evidence and authority as the court may find acceptable.

The undersigned counsel states that, pursuant to Rule 11 of the South Carolina Rules of

Civil Procedure, there isno duty of consultation on a motion to dismiss.
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February 12, 2021

s/Curtis W. Dowling

CURTIS W. DOWLING, S.C. BAR NO. 6493
MATTHEW G. GERRALD, S.C. BARNO. 76236

. BARNES, ALFORD, STORK & JOHNSON, LLP

1613 Main Street (29201)
Post Office Box 8448
Columbia, SC 29202
803.799.1111 (Office)
803.254.1335 (Fax)
curtis@basjlaw.com
matt@basjlaw.com

s/Creighton B. Coleman

CREIGHTON B. COLEMAN, S.C. BARNO. 6521
CREIGHTON B. COLEMAN, LLC

Post Office Box 1006

Winnsboro, SC 29180

803.635.6884 (Office)

803.635.9228 (Fax)
creighton@colemantolen.com

Attorneys for Defendants Richard Winn Academy
and Kristen Chaisson
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTH JUDICIAL CIRCUIT
COUNTY OF FAIRFIELD )
CA #:22021-CP-20-00026
Robin Allen )
) ANSWER
Plaintiff ) (JURY TRIAL REQUESTED)
V. )
)
Richard Winn Academy, Kristen )
Chaisson in her individual capacity )
And as Head of School, and )
John Ryan II, )
)
Defendants )
)

TO: DAVID HAWKINS ATTORNEY FOR THE PLAINTIFF:
The Defendant would respond to the allegations of the Plaintiff's Complaint as follows:

For a First Defense

1. Fach and every allegation not hereinafter admitted or qualified is deemed denied
and strict proof demanded therein.

For a Second Defense

2. The Plaintiff has failed to state Facts sufficient to constitute a cause of action, and
therefore, pursuant to SCRCP 12(b)(6); therefore, Defendant would move this Court to
dismiss the Complaint of the Plaintiff.

For a Third Defense

3. The Defendant is without sufficient information to admit or deny Paragraph 2,
and therefore denies same.
4. The Defendant, on information or belief, admits the allegations of Paragraph 3.

5. The Defendant is without sufficient information to admit or deny Paragraph 4;
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therefore, Paragraph 4 is denied.

6. The Defendant denies the allegations of Paragraphs 5, 6, and 7.

7. The Defendant admits so much of Paragraph 8 as to the date of birth of Ms.
Mitsakos. Any remaining allegations are denied.

8. The Defendant denies the allegations of Paragraphs 9, 10, and 11.

9. The Defendant admits the allegation of Paragraph 12.

10. The Defendant woﬁld deny the allegations of Paragraphs 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 24, 25, 26, 27, 29, 30, 31, 33, 34, 35, 37, 38, 39, 41, 42, 43, 45, 46,47, 49,
50, 51, 53, 54, 55, 57, 58, 59, 60, 62, 63, 64, 65, 67, 68, 69, 71, 72,73, 74,76,77,78, 79,
81, 82, 83, 84, 85, 87, and all of the allegations, if any, contained in the prayer.

For a Fourth Defense

11.  The Defendant would plead and allege laches, waiver, and estoppel as affirmative
defenses against the allegations of the Plaintiff.

For a Fifth Defense

12.  Defendant would allege that if he were deemed to be negligent in any manner by
any act or omission, all of which is denied, then the negligence of the Plaintiff is greater
than that of any alleged negligence on the part of Defendant, thereby barring and/or
mitigating the claims of the Plaintiff under the law of comparative negligence.

For a Sixth Defense

13.  The Defendant reserves the right to plead any affirmative defenses as allowed by
SCRCP (8)(c) that may become known to Defendant during discovery.

For a Seventh Defense

14.  The Defendant would plead that the award of punitive damages is governed by
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the caselaw and statutory law of South Carolina and would plead any of these as a
limitation and/or bar to Plaintiff’s claims for punitive damages.

WHEREFORE, having denied the allegations of the Plaintiff, Defendant would
pray this Court dismiss the Complaint of the Plaintiff and grant judgment to the
Defendant and grant to Defendant attorney's fees, reasonable costs and expenses, and for
such other and further relief as this Court may deem just and proper.

RESPECTFULLY SUBMITTED,
Reeves and Lyle, LLC
S/ Paul L. Reeves
Paul L. Reeves (SC Bar# 4671)
PO Box 11126
Columbia, SC 29211
T (803) 929.0001
F (803) 929.0927

paul@reevesandlyle.com
Attorney for Plaintiff

Columbia, South Carolina
February 19, 2021
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTH JUDICIAL CIRCUIT
COUNTY OF FAIRFIELD )
ROBIN ALLEN, ) C/A #: 2021-CP-20-00026
)
Plaintiff, )
)
V. ) MOTION TO DISMISS ON
) BEHALF OF JOHN RYAN, II
RICHARD WYNN ACADEMY, ) :
KRISTEN CHAISSLEN (INHER )
INDIVIDUAL CAPACITY AND )
AS HEAD OF SCHOOL), AND )
JOHN RYAN, II )
)
Defendants. )
)

TO: PLAINTIFF AND HER ATTORNEY, DAVID D. HAWKINS:

YOU WILL PLEASE TAKE NOTICE that on the tenth day after service or at a time and
date convenient to the Court at the Fairfield County Courthouse, 101 South Congress Street,
Winnsboro, South Carolina, Defendant, John Ryan, I, through his undersigned counsel, hereby
moves this Court for an Order dismissing the Causes of Action against John Ryan including the
Complaint's Fourth Cause of Action alleging the intentional tortuous interference with parental
rights (Complaint Paragraph 37), The eighth cause of action, negligent tortuous interference with
parental rights (Complaint Paragraph 53) and the Fifteenth cause of action (Complaint Paragraph
87).

The Complaint alleges generally that John Ryan "intentionally, knowingly and willfully
interfered with the Plaintiffs State and Federal Constitutional rights to raise her child, by
encouraging the child to not follow the directions of the parent in the education of raising, and

influence of the minor child." (Complaint Paragraph 37). The eighth cause of action alleges that
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John Ryan "negligently interfered with the plaintiff's State and Federal constitutional rights to
raise her child, by encouraging and supporting the child not to follow the direction of the parent
in the education, raising and influence of the minor child." (Complaint Paragraph 53).

These causes of action assert an intentional and/or negligent tortuous interference with
parental rights against John Ryan. The State of South Carolina has not recognized a common
any of these claims (negligent tortuous interference with parental rights or intentional
interference with parental rights).

For the reasons set forth herein, Defendant, John Ryan, respectfully requests this Court
enter an Order dismissing the client's fourth, eighth and fifteenth causes of action and any other
allegations that might implicate him for any alleged acts or omissions pursuant to SCRCP
12(b)(6) and awarding to Defendant attorney’s fees, expenses and cost and for such other and
further relief as this Court deems necessary.

The Defendant through his undersigned Counsel would certify tha}t Defendant attempted
to consult with Plaintiff’s attorney about this motion and such consultations were unsuccessful.

RESPECTFULLY SUBMITTED,
Reeves and Lyle, LLC:
S/ Paul L. Reeves
Paul L. Reeves
PO Box 11126
Columbia, SC 29211
T (803) 929.0001
F (803) 929.0927

paul@reevesandlyle.com
Attorney for Plaintiff

Columbia, South Carolina
February 19, 2021
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMMMON PLEAS
SIXTH JUDICIAL CIRCUIT
COUNTY OF FAIRFIELD
ROBIN ALLEN,
Plaintiff, REPLY
(RICHARD WINN ACADEMY, KRISTEN
vs. CHASSION in her individual capacity and as
Head of School)
RICHARD WINN ACADEMY,
KRISTEN CHASSION in her individual
capacity and as Head of School, and
JOHN RYAN I DOCKET NO.: 2021-CP-20-00026
Defendant.

The Plaintiff, by and through her undersigned attorney, answering the Answer and
Counterclaim of the Defendant, Richard Winn Academy and Kristen Chaission, in her
individual capacity and as Head of School, (“Defendants”)would respectfully show unto
the Court:

1. Each and every allegation of the Answer and Counterclaim not hereinafter
specifically admitted, qualified, or explained is denied, and strict proof is demanded
thereof.

2. In responding to the allegations set forth in paragraphs 1, 3, 7, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 27, 28, 29, 30, 31, 32, 33, 35, 36, 37, 338,
39, 40, 41, 42, 43, 44, 45, 46, 48, 49, 50, 51, 52, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64,
65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77,78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 838,
89, 90, 91a-¢, 92, 93a-f, 94, 95a-c, 96, 97, 98, 99, 100, 102, 103, 104, 105, 106, 107, 108,
109, 110, 111,112, 113, 114, 115, 116, 117, 118, 119, 120, 121, 122,123, 124,126 of
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the Answer and Counterclaim, the Plaintiff reiterates the allegations set forth in her -
Complaint, and she denies the Defendant’s allegations contained in the above-referenced
paragraphs that are inconsistent therewith, while demanding strict proof thereof.

3. The Plaintiff admits the allegations contained in paragraphs 2, 4, 5, 6,9,47
of the Answer and Counterclaim. =

4. Answering the allegations set forth in paragraphs 26, and 34, of the
Answer and Counterclaim of the Defendants, the Plaintiff, based on information and
belief, admits and qualifies, the Defendants are not required to answer that parapgraph of
the Complaint.

5. The Plaintiff admits the allegations contained in paragraphs 53 only as it
applies to the Thirteenth Cause of Action and denies the paragraph as it relates to all
other Causes of Action and reiterates all other ccauses of action and she demands strict
proof thereof.

6. The Plaintiff admits the allegations set forth in paragraph 101 of the
Answer and Counterclaim as it relates to a Bifurcation and qualifies, as to the remaining
standard of proof that other Jurisdicitons require only preponderance of the evidence.

7. The Plaintiff can neither admit or deny the allegations contained in
paragraphs 125, 127, and 128, of the Answer and Counterclaim, as it lacks sufficient
information to which can be admitted or denied.

WHEREFORE, the Plaintiff, fully answering the Defendants Answer and
Counterclaim, prays that the Defendant be granted no relief and the Plaintiff be granted the

relief request in her Complaint.
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March 10, 2021
Columbia, South Carolina

S/David Hawkins, Esqg.

David Hawkins, Esq. SCBAR 104470
Attorney for the Plaintiff

The Hawkins Law Office, LLC

Po Box 290095

Columbia, South Carolina 29229
(803) 603-4539 '
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD
Robin Allen, Civil Action No. 2021-CP-20-00026
Plaintiff,
v. S . PLAINTIFF’S RETURN TO
THE DEFENDANT’S MOTION
Richard Winn Academy, Kristen Chaisson (in FOR PARTIAL DISMISSAL
her individual capacity and as Head of
School), and John Ryan II,
Defendants.

TO: THE DEFENDANTS AND THEIR ATTORNEYS, CURTIS W. DOWLING, ESQ.,
CREIGHTON B. COLEMAN, ESQ, AND PAUL L. REEVES, ESQ.:

YOU WILL PLEASE TAKE NOTICE that Plaintiff, Robin Allen (“Ms. Allen”) through her
undersigned counsel, hereby files a Return to the Defendants, Richard Winn Academy (“RWA”), Ms.
Kristen Chassion (“Ms. Chassion”), and Mr. John Ryan II, Motion to Dismiss the Complaint made pursuant
to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure, as well as other applicable law.

INTRODUCTION

This action arises out of a dispute over the education of a former minor child, Zoe Mitsakos
(“Zoe™). The Complaint alleges that the Plaintiff, Robin Allen, entered into a contract with Richard
Winn on or about March 13, 2020 for the provision of educational services to Zoe for the 2020-
2021 academic year and that, prior to Zoe turning 18 years old, Richard Wipn, by and through Ms.
Chaisson, interfered with the Constitutionally protected right of the pa:fént té raise their children by
encouraging the child to run away from the parents. The Defendants entered into a separate
contract with Zoe pursuant to which she would continue her education at Richard Winn. The
Complaint further alleges that Ms. Chaisson, together with Richard Winn’s board and Defendant
John Ryan II (“Mr. Ryan”), assisted, encouraged, and supported Zoe in running away from the

Plaintiff's home to live instead with Mr. Ryan to which Mr. Ryan is now acting as the parent of
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'Zoé Mitsakos.

ARGUMENT

L RECOGNITION FOR TORTIOUS INTERFERENCE WITH PARENTAL
RIGHTS.

The common law changes when necessary to serve the needs of the people. Russo v. Sutton,

310 S.C. 200, 204, 422 SE.2d 750, 753 (1992). We will act when it has become apparent that the

public policy of the State is offended by outdated rules of law. Id. (abolishing the "heart balm" tort

of alienation of affections); see also Nelson v. Concrete Supply Co., 303 S.C. 243, 399 S.E.2d 783

(1991) (abolishing contributory negligence); McCall v. Batson, 285 S.C. 243, 329 S.E.2d 741

(1985) (abolishing sovereign immunity).

While South Carolina and Federal Courts have recognized that parents have a right under
the Fourteenth Amendment to the United States Constitution to be free from State interference with
the parent-child relationship, they, as of yet, have not recognized a common law claim for tortious
interference with parental rights against third parties like Richard Winn, Ms. Chaisson, or Mr.
Ryan. Accordingly, nor has it, to the Plaintiffs knowledge been argued in South Carolina.

This presents a novel issue before the court to which ™novel questions of law should not ordinarily

be resolved on a Rule 12(b)(6) motion.” Chestnut v. AVX Corp., 413 S.C. 224,227,776 S.E.2d 82,

84 (2015)" Palmer v. State, 427 S.C. 36, 829 S.E.2d 255 (S.C. App. 2019) and "not comply with

the rule that novel issues should be decided with a full and complete record." Chastain v.

Hiltabidle, 673 SE.2d 826, 381 S.C. 508 (S.C. App. 2009). The Defendants reliance on Kent v.

Hannelly and Awkard v. Rammelsberg is misplaced as those were federal cases that had no

guidance nor asked the State Supreme Court, by certified question, if such actions would be
recognized by the State and it would be inappropriate for the Federal Court to create new State case
law.

There are jurisdictions that do recognize Torts for interfering with parental/custodial
Page 2 of 8
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rights, as should South Carolina. The Subrer'ne‘ Court of Virginia, in answering a certified
question to the United States District Court for the Eastern District of Virginia as to if Virginia
would recognize Tortious Interference of Parental Rights as a cause of action, best summarizes
why this action should be recognized in South Carolina stating:

. We recagnize the essential value of protecting a parent's right to form a relationship
with his or her child . . . Indeed, the Supreme Court of the United States has
characterized a parent's right to raise his or her child as “perhaps the oldest of the
fundamental liberty interests recognized by this Court. » Troxel v. Granville, 530
U.S. 57, 65, 120 S.Ct. 2054, 147 L.Ed.2d 49 (2000). It follows, then, that a parent
has a cause of action against third parties who seek to interfere with this right. “
. [R]ecognizing that the common law right to establish and maintain a
relationship with one's child necessarily implies a cause of action for
interference with that right. To hold otherwise in this case would be
to recognize “a right without a remedy—a thing unknown to the law.”
Norfolk City v. Cooke, 68 Va. (27 Gratt.) 430, 439 (1876).

Wyatt v. McDermott, 283 Va. 685, 725 S.E.2d 555 (2012)

The Florida Supreme Court in answering a certified question from the
federal Eleventh Circuit Court of Appeals stated: "We find that present day
conceptions of right and justice compel us to join the overwhelming majority of
jurisdictions that have, through decisional law, recognized this common law

tort." Stone v. Wall, 734 S0.2d 1038 (Fla. 1999)

However, The Defense reference to Cole Vision Corp. v. Hobbs, 394 S.C.

144, 154, 714 S.E.2d 537, 542 (2011) does provide guidance and factors on
determining if a new cause of action will be available and should be considered:
(1) Are there existing remedies; (2) Does it comport with public policy;(3)
Speculative Nature of Damages; (4) Duplicative and Inconsistent Litigation.

In answering those factors, it weighs heavily in favor of recognizing the
new cause of action.

1. Existing Remedies: There are no civil remedies available in South
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Carolina against third party interference with a parent’s rights. Allowing any
third party to do as they wish with the child of another with no civil liability.
There are criminal statutes for kidnapping, contributing to the delinquency,
custodial interference, but no civil causes of action.

2. Public Policy: South Carolina Code of Law § 14-1-50 states the
Common law of England continues in effect All, and every part, of the common
law of England, where it is not altered by the Code or inconsistent with the
Constitution or laws of this State, is hereby continued in full force and effect in
the same manner as before the adoption of this section. The Supreme Courts of
Virginia and Florida citing its similar statute found it within the public policy
stating:

In sum, it is clearly the case that this ancient writ—today labeled tortious

interference with parental rights—did exist in English common law in 1607, that it

can be construed in a manner not repugnant to the Bill of Rights and the

Constitution of the Commonwealth, and that no affirmative steps have been taken by

the legislature to renounce the tort. We therefore answer the first certified question

of law in the affirmative.

Wyatt v. McDermott, 283 Va. 685, 725 S.E.2d 555 (2012)

South Carolina "[tjhe public policy of this state in child custody matters is to reunite parents and
children.'..." Doe v. Roe, 379 S.C. 291, 665 S.E.2d 182 (S.C. App. 2008). The Defense
acknowledged the states interest and its restrictions in a states ability to interfere with parental

rights. In Troxel v. Granville, the Supreme Court recognized the burdens of any third party being

able to contest custody would place on a parent child relationship and declared the law
unconstitutional. The public policy of the State supports having civil causes of action to protect
parents’ interest in their relationship with their child and this is reflected better than in South

Carolina Code of Laws § 20-1-710 Family Respect Act -Purpose:
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The General Assembly finds that the family is the fundamental building
block of society. Within healthy families children are instilled with values
essential to the vitality of our State. These values include personal
responsibility, honesty, duty, commitment to others, a work ethic, respect for
authority, and sound educational habits. Because the family plays such a
crucial role in developing these and other civic virtues essential to
self-government, parents have a duty to themselves, their children, and
society at large to instill these virtues in their children. Therefore, as much
as it is able, the State should promote strong families, for the family is the..
cradle of an ordered and vibrant republic. Self-government depends upon
civic virtue, and civic virtue in turn depends upon healthy families. The
purpose of this act is to emphasize the importance of families to the success
and well-being of our State.

3. Speculative Nature of Damages: In McDermott, the Supreme Court of Virginia set
both intentional and a negligent remedies stating “*the modern iteration of this common law tort
encompasses both tangible and intangible damages, including compensatory damages for the
expenses incurred in seeking the recovery of the child, lost services, lost companionship, and
mental anguish. “[I]f a tortfeasor's tort was intentional rather than negligent, i.e., deliberately
committed with intent to harm the victim ... and if the evidence is sufficient to support an award of
compensatory damages, the victim's right to punitive damages and the quantum thereof are jury

questions.”” Smith v. Litten, 256 Va. 573, 579, 507 S.E.2d 77, 80 (1998); see also Giant of

Virginia, Inc. v. Pigg, 207 Va. 679, 685-86, 152 S.E.2d 271, 277 (1967).> Wyatt v. McDermott,

283 Va. 685, 725 S.E.2d 555 (2012)
Duplicative and Inconsistent Litigation: Unlike the spoliation issue in Cole Vision

Corp. v. Hobbs, 394 S.C. 144, 714 S.E.2d 537, (2011), here, it is unlikely to create, litigation

within the litigation, as other remedies are available for spoilation, such as jury instructions and
removal of the evidence. Also, as there is no existing civil actions, the likelihood of inconsistent
litigation is limited as it follows traditional tort claims and has no conflict with any other

available actions.

Based on the foregoing, the Defense request to dismiss the first thru eighth causes of
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action should be denied.

1L THE PLAINTIFF DID HAVE A FIDUCIARY RELATIONSHIP WITH
RICHARD WINN AND MS. CHAISSON.

“A fiduciary relationshib is founded on the trust and confidence reposed by one person in
the integrity and fidelity of another. A fiduciary relationship exists when one reposes special

confidence in another, so that the latter, in.equity and good conscience, is bound to act in good faith

and with due regard to the interests of the ome reposing confidence.” Regions Bank v.

Schmauch, 354 S.C. 648, 670, 582 S.E.2d 432, 444 (Ct. App. 2003) (citations and quotation

marks omitted). "To constitute a fiduciary relationship, the relationship must be more than a casual

relationship." Steele v. Victory Sav. Bank, 295 S.C. 290, 368 S.E.2d 91 (S.C. App. 1988)

“Although whether a fiduciary relationship has been breached can be a question for the jury, the
question of whether one should be imposed between two classes of people is a question for the

court.” Hendricks v. Clemson Univ., 353 S.C. 449, 459, 578 SE.2d 711, 715 (2003).

“Historically, this Court has reserved imposition of fiduciary duties to legal or business settings,
often in which one person entrusts money to another, such as with lawyers, brokers, corporate
directors, and corporate promoters.” Id. at 459, 578 S.E.2d at 716. “Courts of equity have carefully
refrained from defining the particular instances of fiduciary relationship in such a manner that other
and perhaps new cases might be excluded and have refused to set any bounds to the circumstances
out of which a fiduciary relationship may spring. 36A C.J.S. Fiduciary at 385 (1983).” Island Car

Wash, Inc. v. Norris, 358 S.E.2d 150,292 S.C. 595 (S.C. App. 1986)

The Defense is misled in the reliance the case law cited as it involves Public Schools that
are protected by the South Carolina Tort Claims Act and had no contractual relationship between
the parties. The parties here are distinguished as they are in a contractual business relationship.

South Carolina Code of Laws § 59-1-110 defines a Private school as “a school established by an
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agency other than the State or its subdivisions which is primarily supported by other than public
funds, and the operation of whose program rests with other than publicly elected or appointed

officials." Richard Winn is in the private education business. In Beverly v. Grand Strand Reg'l

Med. Ctr.. LLC, "The circuit court dismissed Beverly's breach of fiduciary duty claims against

Grand Strand as based on duties arising from a contract Be'verly lacked standing to enforce." .

Beverly v. Grand Strand Reg'l Med. Ctr., LLC, 429 S.C. 502, 839 S.E.2d 468 (S.C. App. 2020) It

would seem from the Appellate Court ruling in Beverly, a fiduciary relationship may very well exist
in contractual relationships if the party has standing to enforce the agreement to which the Plaintiff,
in this present action, does have standing to enforce the contract.

Furthermore, "it is a well-settled equitable rule that anyone acting in a fiduciary relationship
shall not be permitted to make use of that relationship to benefit his own personal interests." Island

Car Wash, Inc. v. Norris, 358 S.E.2d 150, 292 S.C. 595 (S.C. App. 1986)

Based on the foregoing, the Defense Motion to Dismiss the ninth and tenth Causes of action

should be denied.

. THE PLAINTIFF HAS CITED NO CONTRACTUAL OR STATUTORY
PROVISION ENTITLING HER TO AN AWARD OF ATTORNEYS’ FEES.

The Legislature has yet to establish the cause of action for Tortious Interference of Parental
Rights, as it is novel to the Court, The Court may, considering remedies allowed by other
jurisdictions, award fees to which the legislature can then establish a statue if it feels the award is
inappropriate. Likewise, if the Court recognizes the availability of attorney fees, and it does
become recognized by statute, it would be an independent cause of action.

CONCLUSION

For the reasons set forth herein, the Plaintiff Robin Allen, respectfully request that the court
enter an order denying the Defendants, Richard Winn, Kristen Chaisson, and John Ryan’s Motion

to dismiss for all Causes of actions except the Thirteenth Cause of action for Negligent Tortious
Page 7 of 8
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Interference of Contracts.

This motion is supported by the pleadings in this action, any affidavits which may be
subsequently submitted, any memoranda of law which may be subsequently submitted, all
applicable statutes and case authority, all completed discovery, the applicable Rules of Civil
Procedure, and such other eviaence and authority as the court may find acceptable.

The undersigned counsel states that, pursuant to Rule 11 of the South Carolina Rules of

Civil Procedure, there is no duty of consultation on a motion to dismiss.

s/David D. Hawkins

David Hawkins, SC BAR 104470
The Hawkins Law Office, LLC
PO BOX 290095

Columbia, SC 29229.
803-603-4539 (Office)
803-832-2303 (Fax)
Dhawkinsatty@gmail.com

March 10, 2021
Columbia, SC
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- STATE OF SOUTH CAROLINA: o : ' '
IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD
Robin Allen, Civil Action No. 2021-CP-20-00026
Plaintiff,
v REPLY IN SUPPORT OF
e MOTION FOR PARTIAL
. . . . . DISMISSAL OF DEFENDANTS
Richard Winn Al Kristen C
ool capaciy nd s Headof | RICHARD WINN ACADEMY
School), and John Ryan II, ,
Defendants.

Defendants Richard Winn Academy (“Richard Winn”) and Kristen Chaisson (“Ms.
Chaisson”), through their undersigned counsel, submit the following reply in support of their
Motion for Partial Dismissal (the “Motion”).

ARGUMENT

I THE COMPLAINT’S CAUSES OF ACTION FOR TORTIOUS INTERFERENCE
WITH PARENTAL RIGHTS SHOULD BE DISMISSED.

The Plaintiff acknowledges that South Carolina courts have not recognized a common
Jaw claim for tortious interference with parental rights against private parties like Richard Winn
or Ms. Chaisson. Nevertheless, relying on the principle that novel questions of law should not
ordinarily be resolved on a Rule 12(b)(6) motion, she asserts that this court should take it upon
itself to change the common law and recognize a new cause of action.

It is true that “[a]s a general rule, important questions of novel impression should not be

decided on a motion to dismiss.” Madison v. Am. Home Prods. Corp., 358 S.C. 449, 451, 595

S.E.2d 493, 494 (2004). “Where, however, the dispute is not as to the underlying facts but as to
the interpretation of the law, and development of the record will not aid in the resolution of the

issues, it is proper to decide even novel issues on a motion to dismiss.” Id. See also Palmer v.
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State, 427 S.C. 36, 43, 829 S.E.2d 255, 259 (Ct. App. 2019) (same); Unisys Corp. v. S.C. Budget

. & Control Bd. Div. of Gen. Servs. Info. Tech. Mgmt. Office, 346 S.C. 158, 165, 551 S.E.2d 263,

267 (2001) (same); Brown v. Theos, 338 S.C. 305, 313, 526 S.E.2d 232, 237 (Ct. App. 1999)

(same). Cf. Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 168, 785 S.E.2d 595, 598 (2016)

(“Where, as here, the question is one of simple statutory construction, a trial court should not
deny a meritorious motion merely because the question is one of first impression.”).

In this case, the court is presented with a purely legal question: “Does South Carolina
recognize a common law claim for tortious interference with parental rights against private
parties?” The answer, as the Plaintiff acknowledges, is “no.” Accordingly, the court can and
should dismiss the Complaint’s first, second, third, fifth, sixth, and seventh causes of action and
leave it to the Supreme Court to decide whether a new cause of action should be recognized. See,

e.g., Cole Vision Corp. v. Hobbs, 394 S.C. 144, 147, 714 S.E.2d 537, 539 (2011) (“Cole Vision

filed a motion to dismiss pursuant to Rule 12(b)(6), SCRCP, on the ground that South Carolina
does not recognize a cause of action for spoliation of evidence. The circuit court agreed and

granted the motion to dismiss.”).

II. THE COMPLAINT’S CAUSES OF ACTION FOR BREACH OF FIDUCIARY
DUTY SHOULD BE DISMISSED.

As stated in the Motion, the Supreme Court has historically “reserved imposition of

fiduciary duties to legal or business settings[.]” Hendricks v. Clemson Univ., 353 S.C. 449, 459,

578 S.E.2d 711, 716 (2003). It has never recognized the existence of a fiduciary relationship in
an academic or educational setting, and when given the chance to do so it has declined. See Doe

v. Greenville Cty. Sch. Dist., 375 S.C. 63, 72, 651 S.E.2d 305, 309-10 (2007); Hendricks, 353

S.C. at 459, 578 S.E.2d at 716. See also Green V. Richland Cty. Sch. Dist. Two, 2019-CP-40-

00213, 2019 S.C. C.P. LEXIS 3029, *3-4 (S.C. Com. Pl. filed Jun. 20, 2019) (dismissing a
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breach of fiduciary duty cause of action against a school district because the district did not have
a fiduciary relationship with its students).
In an attempt to distinguish the aforementioned cases, the Plaintiff argues that a material

distinction exists between private schools and public schools. — Yet public schools are

constitutionally required to provide a free, minimally adequate education to every child in South

Carolina. See, e.g., S.C. Const. art. XI, § 3 (“The General Assembly shall provide for the
maintenance and support of a system of free public schools open to all children in the State and

shall establish, organize and support such other public institutions of learning, as may be

desirable.”); Abbeville Cty. Sch. Dist. v. State, 335 S.C. 58, 68, 515 S.E.2d 535, 540 (1999)

(“[T]he South Carolina Constitution’s education clause requires the General Assembly to
provide the opportunity for each child to receive a minimally adequate education.”). The
Plaintiff offers no explanation as to why the duties owed by public schools are less significant
than those owed by private schools other than to note that private schools enter into contracts
with parents. She asserts that “a fiduciary relationship may very well exist in contractual

relationships if the party has standing to enforce the agreement,” citing Beverly v. Grand Strand

Regional Medical Center, LLC, 429 S.C. 502, 839 S.E.2d 468 (Ct. App. 2020). But rather than

supporting her position, Beverly undercuts it by finding that even though the plaintiff in that case
had standing to enforce a contract, she nevertheless could not pursue a breach of fiduciary duty
claim. See id. at 513, 839 S.E.2d at 473 (“[T]he circuit court erred in dismissing Beverly’s
breach of contract claim.”). See also id. at 515, 839 SE2d at 474 (“[W]e affirm the circuit
court’s dismissal of Beverly’s claim for breach of fiduciary duty.”). Accordingly, the court

should dismiss the Complaint’s ninth and tenth causes of action.
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‘III. THE COMPLAINT’S CAUSE OF ACTION FOR NEGLIGENT TORTIOUS
INTERFERENCE WITH CONTRACTS SHOULD BE DISMISSED.

The Plaintiff appears to consent to dismissal of her claim for negligent tortious
interference with contracts. Accordingly, the court should dismiss the Complaint’s thirteenth

cause of action.

IV. THE COMPLAINT’S CAUSE OF ACTION FOR ATTORNEY FEES SHOULD

BE DISMISSED.

The Plaintiff acknowledges that she has not cited any contractual or statutory provision
entitling her to an award of attorneys fees in this action. And in lieu of doing so, she speculates
that the General Assembly may, at some indeterminate point in the future, enact a statute
providing for such an award if a cause of action for tortious interference with parental rights is
recognized in South Carolina. Such speculation requires no response other than to reiterate that
“[a]ttorney’s fees are not recoverable unless authorized by contract or statute.” Historic

Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 436, 673 S.E.2d 448, 458 (2009). Because

no such contract or statute presently exists, the court should dismiss the Complaint’s fifteenth
cause of action.

CONCLUSION

For the reasons set forth herein and in their Motion for Partial Dismissal, Defendants
Richard Winn Academy and Kristen Chaisson respectfully request that the court enter an order
dismissing the Complaint’s first, second, third, fifth, sixth, seventh, ninth, tenth, thirteenth, and

fifteenth causes of action.
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March 17, 2021

s/Curtis W. Dowling

CURTIS W. DOWLING, S.C. BAR NO. 6493
MATTHEW G. GERRALD, S.C. BAR NO. 76236
BARNES, ALFORD, STORK & JOHNSON, LLP
1613 Main Street (29201)

Post Office Box 8448

Columbia, SC 29202

803.799.1111 (Office)

803.254.1335 (Fax)

curtis@basjlaw.com

matt@basjlaw.com

s/Creighton B. Coleman

CREIGHTON B. COLEMAN, S.C. BAR NO. 6521
CREIGHTON B. COLEMAN, LLC

Post Office Box 1006

Winnsboro, SC 29180

803.635.6884 (Office)

803.635.9228 (Fax)
creighton@colemantolen.com

Attorneys for Defendants Richard Winn Academy
and Kristen Chaisson
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RECEIVED

THE STATE OF SOUTH CAROLINA May 25 2021

SC Court of Appeals

In the Court of Appeals

APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas

Eugene C. Griffith, Jr., Judge for Sixth Judicial Circuit

Case No.: 2021-CP-20-00026

RODIT ALLEIL......eeveeteeeeretesteeeseesesieese s sttt st Appellant,

Richard Winn Academy, Kristen Chaisson (in
her individual capacity and a Head of School),
and John RYan, T1, ....cceceeeueuerueeiiieererssse s Respondents.

NOTICE OF APPEAL

Appellant files this Notice of Appeal in regard to the attached Order filed with the
Fairfield County Clerk of Court on April 28, 2021, and in which Appellant received from
the Court on April 28, 2021. The attached Order is the ruling of Judge Eugene C. Griffith,
Jr., Presiding Judge of the Court of Common Pleas, granting partial dismissal of
" Defendants Richard Winn Academy and Kristen Chaisson as to the causes of action for
intentional tortious interference with parental rights, negligent tortious interference with
parental rights, intentional breach of fiduciary duty, negligent tortious interference with
contracts, and attorney fees, and granting motion to dismiss John Ryan, II, asa Defendant
in the case as all dismissed actions disposes all claims against Mr. Ryan.

s/Larry C. Marchant, Jr., SC Bar 102071
1720 Main Street, Suite 301

Columbia, South Carolina 29201
Telephone: ~ 803-771-1507
Facsimile: 803-771-9752

Email: larry@larrycmarchant.com
ATTORNEY FOR APPELLANT

May 25, 2021
Columbia, South Carolina
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RECEIVED

THE STATE OF SOUTH CAROLINA Jun 15 2021

In the Court of Appeals
SC Court of Appeals

APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas

Eugene C. Criffith, Jr., Judge for Sixth Judicial Circuit
Appellate Case No.: 2021-000561

J200) 051 e W11 O OO P L R R Appellant,

Richard Winn Academy, Kristen Chaisson (in
her individual capacity and a Head of School),
and John RYAn, TL, ....c.cerermrecerererresnssseetsisssass st Respondents.

MOTION REQUESTING PERMISSION TO ORDER TRANSCRIPT OUTSIDE THE
FILING DEADLINE SET BY RULE 207, SCACR.

The undersigned would respectfully request this Honorable Court to grant permission
to order transcripts outside the filing deadline set forth under Rule 207, SCACR.

Appellant filed the notice of Appeal on May 25, 2021. Undersigned attorney was out
of the office for several days for a personal matter and has experienced an unusually heavy
court workload. Undersigned attorney sent transcript request on June 15, 2021, (see
attached cover letter and Transcript Request Form). Undersigned attorney accepts full
responsibility and prays the Court will allow the order of transcripts outside the filing
deadline under Rule 207, SCACR. This request is not intended to delay the case
proceedings but is due to an unexpected personal matter, and an unusually heavy workload

of the ﬁndersigned attorney.
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June 15, 2021
Columbia, South Carolina

y

arr{ G/M#fchant, 75, SC Bar 102071
1720 Mam Street, Suite 301
Columbia, South Carolina 29201
Telephone: ~ 803-771-1507
Facsimile: 803-771-9752
Email: larry@larrycmarchant.com
ATTORNEY FOR APPELLANT
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RECEIVED

THE STATE OF SOUTH CAROLINA Jun 15 2021
In the Court of Appeals

SC Court of Appeals

APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas

Fugene C. Griffith, Jr., Judge for Sixth Judicial Circuit

Appellate Case No.: 2021-000561

RODIN ALLEN,.....ceveveeerereerreersceneenesssesassissnnnansseacs

V.

Richard Winﬁ Academy, Kristen Chaisson (in
her individual capacity and a Head of School),

and John Ryan, I, ....cccorermmernesenniiinnnnssenssnseees

............................................. Appellant,

........................................ Respondents.

PROOF OF SERVICE

I certify that I served the motion requesthig permission to order transcript outside

the filing deadline set by Rule 207, SCACR by email and by depositing a copy of it in the

United States Mail, postage prepaid, on June 15, 2021, addressed as follows:

Curtis W. Dowling, Esq.

1613 Main Street

Columbia, South Carolina 29201
curtis@basjlaw.com

Creighton B. Coleman, Esq.

Post Office Box 1006

‘Winnsboro, South Carolina 29180
creighton@colemantolen.com

Matthew G. Gerrald, Esq.

1613 Main Street

Columbia, South Carolina 29201
matt@basjlaw.com

Paul L. Reeves, Esq.

1527 Blanding Street

Columbia, South Carolina 29201
paul@reevesandlyle.com
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Lty C. Marchant, Jr., SC Bar 102071
1720 Main Street, Suite 301

Columbia, South Carolina 29201
Telephone: ~ 803-771-1507
Facsimile:  803-771-9752.

Email: larry@larrycmarchant.com
ATTORNEY FOR APPELLANT

June 15, 2021
Columbia, South Carolina
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The South Carolina Court of Appeals

Robin Allen, Appellant,
V.

Richard Winn Academy, Kristen Chaisson (in her
individual capacity and as Head of School), and John
Ryan II, Respondents.

Appellate Case No. 2021-000561
The Honorable Eugene C. Griffith, Jr.

Fairfield County
Trial Court Case No. 2021CP2000026

ORDER

Appellant has filed a motion requesting permission to order the transcript outside
the filing deadlines. The transcript has been ordered. This motion is Granted.

FOR THE COURT
BY \/ %.Ml mfl——-—
CLERK

Columbia, South Carolina
cc:
Larry Conrad Marchant, Jr., Esquire _
Paul L. Reeves, Esquire : FILED
Creighton B. Coleman, Esquire : Jun 16 2021 .

Curtis W. Dowling, Esquire
Matthew G. Gerrald, Esquire
David Douglas Hawkins, Esquire
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RECEIVED)

THE STATE OF SOUTH CAROLINA Sep 28 2021

In the Court of Appeals SC Cﬂun Of Appeals

APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas

Eugene C. Griffith, Jr., Judge for Sixth Judicial Circuit

Appellate Case No.: 2021-000561

Richard Winn Academy, Kristen Chaisson (in
her individual capacity and a Head of School),
and JORD RYAN, I, ....cueceeureeermeiscniicensiessisss st sttt s Respondents.

MOTION REQUESTING EXTENTION TO FILE INITIAL BRIEF AND
DESIGNATION OF MATTER

PLEASE TAKE NOTICE that pursuant to Rules 208, 209, 240 and 263(b) of the South
Carolina Appellate Court Rules, the Appellant Robin Allen, by and through her
undersigned attorney, moves for an Order granting a thirty (30) day extension of time
within which to file the Initial Brief of Appellant and Designation of Matter- through
November 1, 2021.

This motion is made on the grounds that the undersigned attorney has experienced
unanticipated issues, coupled with other unanticipated hearings and court appearances, and
other case deadlines that have arisen over the past several weeks that have precluded

counsel’s ability to devote the requisite time to the research and drafting of the Initial Brief

Page 1 of 2
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of Appellant. Counsel needs the requested extension to properly present focused and

cogent arguments.

L c."Marél{a%v_Z Jr., SC Bar 102071
1720 Main Street, Suite 301

Columbia, South Carolina 29201
Telephone: ~ 803-771-1507

Facsimile: 803-771-9752

Email: larry@larryemarchant.com
ATTORNEY FOR APPELLANT

September 27, 2021
Columbia, South Carolina
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RECEIVED)

Sep 28 2021

THE STATE OF SOUTH CAROLINA

In the Court of Appeals

SC Court of Appeals

APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas

Fugene C. Griffith, Jr., Judge for Sixth Judicial Circuit

Appellate Case No.: 2021-000561

Robin Allen,........ccoceveeeeerereececrcerenninens rerereeenneeanns

Richard Winn Academy, Kristen Chaisson (in
her individual capacity and a Head of School),

and John Ryan, IL,......cc.cccesirmmmrnesmmiinnssssnsesnccnsncnes

PROOF OF SERVICE

I certify that I served appellant’s motion requesting extension to file initial brief

and designation of matter by email and by depositing a copy of it in the United States Mail,

postage prepaid, on September 27, 2021, addressed as follows:

Curtis W. Dowling, Esq.

1613 Main Street

Columbia, South Carolina 29201
curtis@basjlaw.com

Creighton B. Coleman, Esq.

Post Office Box 1006

‘Winnsboro, South Carolina 29180
creighton@colemantolen.com

Matthew G. Gerrald, Esq.

1613 Main Street

Columbia, South Carolina 29201
matt@basjlaw.com

Paul L. Reeves, Esq.

1527 Blanding Street

Columbia, South Carolina 29201
paul@reevesandlyle.com
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June 27, 2021
Columbia, South Carolina

Lmﬂw SC Bar 102071
1720 Main Streét;-Stuite 301

Columbia, South Carolina 29201
Telephone: ~ 803-771-1507

Facsimile:  803-771-9752 -

Email: larry@larrycmarchant.com
ATTORNEY FOR APPELLANT
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The South Carolina Court of Appeals

Robin Allen, Appellant,
V.

Richard Winn Academy, Kristen Chaisson (in her
individual capacity and as Head of School), and John
Ryan II, Respondents.

Appellate Case No. 2021-000561

The Honorable Eugene C. Griffith, Jr.
Fairfield County
Trial Court Case No. 2021CP2000026

ORDER

The time for serving and filing the appellant's initial brief and designation of matter
is hereby extended until October 29, 2021.

FOR THE COURT

BY @dmwulﬂwm. 0“1”7“'9

‘@L\ERK

Columbia, South Carolina

cc: . .
Larry Conrad Marchant, Jr., Esquire g .FI'LED .
Paul L. Reeves, Esquire -~ Sep 28. 2021

Creighton B. Coleman, Esquire
Curtis W. Dowling, Esquire
Matthew G. Gerrald, Esquire
David Douglas Hawkins, Esquire
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RECEIVED

THE STATE OF SOUTH CAROLINA Oct 25 2021

SC Court of Appeals

In the Court of Appeals
APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas
Eugene C. Griffith, Jr., Judge for Sixth Judicial Circuit

Appellate Case No.: 2021-000561

RODID ALLETL ...cecveeeeerereareseessassssssnmssssssssssmnsassasasessasassassasssssrasasasassasass e e Appellant,

Richard Winn Academy, Kristen Chaisson (in
her individual capacity and a Head of School),
and JOhD RYAN, T, .c.reuneemrersermsensessessasssssssassssssssessssasssssssssss s s sass s seess Respondents.

MOTION REQUESTING AN ADDITIONAL EXTENTION TO FILE
APPELLANT’S INITIAL BRIEF AND DESIGNATION OF MATTER TO BE
INCLUDED IN THE RECORD ON APPEAL

The Appellant, by and through her undersigned counsel, would respectfully request an
additional thirty (30) days to file Appellant’s Initial Brief and Designation of Matter to be
inchaded in the Record on Appeal in this matter. This request for an additional thirty (30)
days will make Appellant’s Initial Brief and Designation of Matter to be included in the
Record on Appeal due on or about November 29,2021. Respondents, copied below, have
been notified, and consent to this request.

This request is made on the grounds that undersigned counsel has experienced an
unanticipated personal matter, coupled with other recently scheduled hearings and court

appearances, and other case deadlines that have precluded counsel’s ability to devote the
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requisite time to the research and drafting of the Initial Brief of Appellant. Undersigned

counsel needs the requested extension to properly present focused and cogent arguments.

C. Marshant, 3f., SC Bar 102071
1’KR¢'Main Street, Suite 301
Columbia, South Carolina 29201

Telephone: ~ 803-771-1507

Facsimile: 803-771-9752

Email: larry@larrycmarchant.com
ATTORNEY FOR APPELLANT

October 25, 2021
Columbia, South Carolina

cc. Curtis W. Dowling, Esq.
Matthew G. Gerrald, Esq.
Creighton B. Coleman, Esq.
Paul L. Reeves, Esq.
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RECEIVED

THE STATE OF SOUTH CAROLINA Oct 25 2021

In the Court of Appeals
SC Court of Appeals

APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas

Fugene C. Griffith, Jr., Judge for Sixth Judicial Circuit

Appellate Case No.: 2021-000561

RODIT ALLEIL, ... eveeeeeererareessceseensessesses s nsstss e sasasne s s sttt 00 Appellant,
V.

Richard Winn Academy, Kristen Chaisson (in

her individual capacity and a Head of School),

and JORO RYAN, TL, ..cuvucueeuameesesnssssssessenssiasassassenss s st sissees Respondents.

PROOF OF SERVICE

I certify that I served appellant’s motion requesting additional extension to file

Initial Brief and Designation of Matter to be included in the Record on Appeal by email

and by depositing a copy of it in the United States Mail, postage prepaid, on October 25,

2021, addressed as follows:

Curtis W. Dowling, Esq. Creighton B. Coleman, Esg.
1613 Main Street Post Office Box 1006
Columbia, SC 29201 Winnsboro, SC 29180
curtis@basjlaw.com creighton@colemantolen.com
Matthew G. Gerrald, Esq. Paul L. Reeves, Esq.

1613 Main Street 1527 Blanding Street
Columbia, SC 29201 Columbia, SC 29201
matt@basjlaw.com paul@reevesandlyle.com
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Larty 2. Mfrchantr., SC Bar 102071
1720 Mairf Street, Suite 301
Columbia, South Carolina 29201
Telephone: ~ 803-771-1507
Facsimile:  803-771-9752 ‘
Email: larry@larrycmarchant.com
! ATTORNEY FOR APPELLANT -

October 25, 2021
Columbia, South Carolina
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The South Carolina Court of Appeals

Robin Allen, Appellant,
V.

Richard Winn Academy, Kristen Chaisson (in her
individual capacity and as Head of School), and J ohn
Ryan II, Respondents.

Appellate Case No. 2021-000561
The Honorable Eugene C. Griffith, Jr.

Fairfield County
Trial Court Case No. 2021CP2000026

ORDER

The time for serving and filing the appellant's initial brief and designation of matter
is hereby extended until November 29, 2021. No further extensions will be granted
absent extraordinary circumstances.

FOR THE COURT
BY ﬂu?imMMUWWMMN\, i)
_/ hﬂI%ERK
Columbia, South Carolina
cc: . L
Larry Conrad Marchant, Jr., Esquire FILED
Paul L. Reeves, Esquire - Oct 29 2021

Creighton B. Coleman, Esquire
Curtis W. Dowling, Esquire
Matthew G. Gerrald, Esquire
David Douglas Hawkins, Esquire
—-89-
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STATE OF SOUTH CAROLINA - COUNTY OF FAIRFIELD
CIVIL PROCEEDINGS - 6TH JUDICIAL CIRCUIT '

ROBIN ALLEN, )
) Docket No.

PLAINTIFF, - )2021-CP-20-00026
)
)
v. )
)

yMOTIONS (Virtual)
RICHARD WINN ACADEMY, )
KRISTEN CHAISSON, AND )
JOHN RYAN, II )
)
DEFENDANT (S) , )

March 19, 2021

Fairfield, South Carolina

B-E-F-0O-R-E:

HONORABLE EUGENE C. GRIFFITH, JR.

A-p-P-E—-A-R-A-N-C-E-S:

DAVID HAWKINS, ESQ.
Attorney for the Plaintiff

CREIGHTON COLEMAN, ESQ.
CURTIS DOWLING,ESQ.
MATHEW GERRALD, ESQ.
PAUL REEVES, ESQ.
Attorney(s) for the Defendant (s)

Maria DiScioscia, RPR
Official Court Reporter
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THE COURT: We're ready in the matter that was
continued from March 18, 2021. Motions ready on the
calendar.

There is multiple motions to dismiss. Who's
going to argueé for the defense or are multiple people
going to atgue? | | '

MR. REEVES: I'm Paul Reeves arguing on behalf
of the individual, John Ryan, defendant:

MR. GERRALD: This is Matthew Gerrald and I
will be taking the lead for Richard Winn Academy and
individual defendant, Kristen Chaisson.

THE COURT: Okay. All right. Well, then, do
y'all have any preference to who goes first? Richard
Winn and Kristen go first?

MR. REEVES: I will defer to Mr. Gerrald.

THE COURT: Okay. Fair enough.

MR. COLEMAN: And just for the record, your
Honor, I represent Richard Winn, too, and we would defer
to Matthew to argue this matter.

THE COURT: Okay. We'll start with
Mr. Gerrald. ' Mr. Gerrald, the record is open. Glad to
hear from you.

MR. GERRALD: All right. Thank you, your
Honor.

We're here this morning on a motion for
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partial dismissal filed by my client's who are also
represented by Cuftis Dowling, my partner, and also
Mr. Coleman and they are Richard Winn Academy, which is
private school in Fairfield County and Kristen Chaisson
in Her individual capacity. And she's alsc the head of
the school. “

This case was brought against our clients and
Mr. Ryan, who's represented by Mr. Reeves by Robin
Allen, who actually used to be a teacher at Richard Winn
Academy until she resigned within the last year or soO
having to do I think with some of the events that
transpired.

This case has to do with the education of
Ms. Allen's daughter, Zoe Mitsakos. So about a year ago
Ms. Allen, the plaintiff, entered into a contract with
Richard Winn for Zoe to be educated at the school during
the 2020-2021 year which was her senior year. She
turned 18 during the year and for various reasons by
between her and her mother, the relationship was
deteriorating and once she turned 18, she actually moved
out of the house and began living with Mr. Ryan. She
also at that time entered into a separate contract with
Richard Winn having reached the age of majority to
continue her schooling at Richard Winn for the duration

)

of her senior year.

3
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Ms. Allen, then, brought this lawsuit against
Richard Winn, Ms. Chaisson and Mr. Ryan alleging 15
causes of action and we're here this morning on a number
of those but not all of them. So it's not a motioq for
total dismiss§al but for just certain of the causes of
aétibn. And éne 6f fhe -— or actﬁaliy the fiist'eight
causes of action are all captioned as "Interference with
parental rights, Tortious interference with parental
rights.”

Now, some of them are labeled as negligent and
some of them are labeled as intentional. It is our
assertion, your Honor, that regardless of whether they
are intentional or negligent, the cause of action for
tortious interference with parental rights is not one
that is recognized in South Carolina.

The plaintiff's response to this is that the
common law should be changed and that a novel issue
should not be addressed on a motion to dismiss. And in
response to that, your Honor, our position is that if
the common law is to be changed, it should be done --
that should be done by the Supreme Court.

and as to the issue of whether the -- a novel
issue of law should be decided on a motion to dismiss,
that principle does not apply to purely legal issues.

It applies when there are -- when there is a need for
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‘some sort of development of the facts. But here, we are

dealing with a totally and completely legal issue only
and that issue is: Does the State of South Carolina

right now recognize a cause of action for tortious

interference with parental rights? And the plaintiff

hasvrecognized fhe énswer to th;£ question is nb.

So our position is that those causes of action
should be dismissed and if the plaintiff would like to
take that issue to the Supreme Court and ask for the
common law to be changed, she has that right. But the
proper procedure at this point would be for those causes
of action to be dismissed because they are not
recognized in this State at this time.

We're also asking for dismissal of the causes
of action for breach of fiduciary duty. And the basis
for that is that the State of South Carolina again at
this point has never recognized a fiduciary relationship
between the two classes of people that are at issue in
this case which is a parent of a private school student
and the school itself and the school's head master or
head of school.

In all of the cases where the Supreme Court
has been confronted with the issue of whether to
recognize a fiduciary duty in an educational or academic

setting, it has declined to do so.
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Now the Plaintiff wants to draw a distinction
here because this is a private school and a private
school of course enters into contracts with parents.

But there is no reason that has been cited why that
distiriction shoiild make a difference, and indeed, public
ééhools ére under a consfitutionél duty to studeﬁﬁé toA-
provide them with a free and minimally adequate public
education. And so arguably, you know, if there's going
to be some sort of duty imposed, it would be on a public
school that is constitutionally bound.

So our position is that a fiduciary

‘relationship has never been recognized in this context

and so therefore there cannot be a cause of action at
this time for breach of fiduciary duty.

And the next cause of action we are seeking to
be dismissed is the negligent interference with
contractual relations. And based on the plaintiff's
response, she appears to concede that that is an
intentional tort and cannot be alternatively pled and
negligent. And so she appears to concede that that
cause of action should be disﬁissed so I won't go into
that one in anymore detail.

And then lastly, she's brought a cause of
action for attorney fees. And there is some debate

about whether that's even a cause of action or just a
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remedy, but regardless, it's been pled as a cause of
action. But as your Honor well knows that attorneys'
fees cannot be recovered under the American Rule and in
South Carolina unless they are specifically authorized
for recovery by contract or statute. "And there is no
contracf or statuté thaf has been cited.by the plaiﬁtiff
in this case that would provide for an award for
attorneys' fees. There's only been speculation that
eventually if the cause of action for tortious
interference with parental rights was adopted that
somehow that might come along with -- or along wifh
that, there would be a provision made for award of
attorneys' fees. But righf now there is no contract or
statute that would allow such a recovery and so we
assert that that cause of action should be dismissed.

So just to summarize, the defendant or two of
the defendant's, Richard Winn Academy and Kristen
Chaisson are seeking dismissal of the causes of action
for tortious interference of parental rights, breach of
fiduciary duty, negligent interference with contractual
relation and attorneys' fees.

THE COURT: All right. Mr. Hawkins, let me
hear your response. Was I muted, Lauren?

MR. HAWKINS: Okay. Your Honor, I'm sorry, my

phone screen timed out and I had to unlock it to take
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the mute off. .

THE COURT: Okay. Go ahead.

MR. HAWKINS: Thank you, your Honor, May it
please the Court.

To go ahead arid just get oné issue off the ~
tablé.and-that was thé négligence inferference of
contract. We do concede that point and that is not on
the table.

THE COURT: Okay.

MR. HAWKINS: As far as the negligent
interference of parent rights, your Honor, it probably
may well be recognized in South Carolina law, and again,
I'm going refer to the case law that was cited in Wyatt
v. McDermott and it is also said within the response to
the motion to dismiss.

In 1607, they looked at the English Common Law
that did find that there‘was common law back then that
would prevail on the tortious interference of parental
rights. South Carolina had that same Common Law
language that Virginia does. So we do believe it may be
there; it's just not necessarily worded as "tortious
interference of parental rights." Back then, it was
interference of the father's right to the child as far
as labor and the benefit of the child to the house. So

we do believe it's probably there, it's just never
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officially recognized within the State of South
Carolina.

However, it is a novel issue before the Court
and again, as cited, the novel issue shouldn't
necessarily be dismissed unless it's based off the full
mérits of.fhe recérd. And in citing what‘fﬁe defense
put forward in Cole Vision, the State Supreme Court put
out four factors to consider for courts whenever it goes
forward in considering novel issues if they should be
heard. Those are one of their existing remedies for the
law that's being argued. Does it comport with public
policies, the speculative nature of damages and is there
going to be duplicative and inconsistent litigation?

And here all four of those factors weigh in
favor of this case going forward and moving forward with
the pleadings of tortious interference of parental
rights.

So when you look at those factors, even the
defense acknowledges there is no existing remedy against
third party for.interfering with parental rights. So
there's no existing remedies and outside of that, my
client would have no remedy in any type of civil
proceeding. There are criminal proceedings but even in
Wyatt v. McDermott they talk about the criminal

proceedings. But that's why the other state courts have

-98—



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

recognized that this cause of action, because it gives a
civil remedy for a third party in interference with
parental rights.

Aé'it goes to public poliqy, South Carolina

Public Policy is extremely strong in supporting parents.

The first one would be the South Carolina Family Respect

Act, and the Family Respeét Act, the court -- the
legislature says parents have the duty to themselves and
their children to cite in large to instill the virtues
and values of their children. As much as it's able, the
State should promote strong families so the family is
the cradle of an order in vibrant republic.

So again, allowing this type of civil action
to proceed gives the family the ability to protect
itself against third-party interference.

The Federal Courts and the Supreme Court of
this state and the Supreme Court of the United States
have already recognized the ability of a parent to be
protected against state interference. The State has
more interest in interfefing in the parent-child
relationship then a third party.

So again, we think that these guides or these
factors go and weigh heavily in recognition of this
cause of action as well as the common law prior to 1607.

Speculative natures of the damages that can be

10
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caused, again, if there's no intentional negligent

remedies that are available, the McDermott Court in the
Supreme Court of Virginia, when they were asked by the

court -- by the Eastern District of Virginia and the

" Federal Court, just apply the common remedies for tort

law. If it}s intentional, fhen yéﬁ can get punitive
damages. They even recognized and discussed in that
case the difference between punitive damages and just
your standard negligent damages and the level of the --
evidentiary standard required.

And when they looked at punitive damages, just
1ike we would have here and defense points out, is that
we would have to look at the clear and convincing
evidentiary standard. Well, Virginia said that standard
was more associated with things like negligent
infliction of emotional distress, things where it would
require something different but they defer to
preponderance of the evidence in these type of cases
when it came evidentiary standard.

Duplicative and inconsistent litigation.

Well, I don't think there's going to be duplicative and
inconsistent ligation. When they were talking about
spoliation of evidence in the Cole Vision case which the
defense cites, they were looking at, you have -- that

you have to have hopeful litigation based off the

11
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spoliation if you were going to allow a negligence
interference of negligence spoliation of evidence as
opposéd to the remedies available already to the Court
whether it's jury -- adverse in jury instfuctions or
removal of the evidence. -

So, here, if'jou’re following negiigent tort
standards, I don't think you could come up with
duplicative and inconsistent litigation. I think we
have enough in robust case law and tort that you're not
going to see that. So I don't see how that waives in
favor for the defense either.

As far as the fiduciary relationship between
the two, your Honor, they're trying to establish this as
a parent and education -- Richard Winn, by definition,
is a public -— is a private school. 1It's not a public
school. Under 59-11-10 defines a private school, "as a
school that is established by an agency other than the
state or its subdivisions which is primarily -- which is
not primarily supported by public funds."

Here, this is a contract. This is a
contractual relationship per the education of their
child. Richard Winn is in the business of education.
Without the contract, they have no requirements to my
client and my client has no requirements to them.

In the case cited by us, Beverly v. Grand

12
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_ Strand Regional Memorial, the Appellant Court in South

Carolina recognized in Beverly that a fiduciary
relationship may very well exist in contractual
relationships and that's exactly what-we have here.

It's not your standafd public¢ school, -
éompuisory educatién Qhefe you're goiﬁg to Fairfield
Central High School or Richland Northeast or anything
else. This is an agreement through contract. And the
only reason that Beverly could not enforce the fiduciary
agreement, was she had no standing. Well, my client can
enforce the contract and she does have standing. So we
do believe there's a fiduciary relationship that exists
based off the contract.

As to the remedies and to attorney fees. Yes,
your Honor, counsel was right. That would probably be
within those remedies that are again recognized in other
State Courts, whether it's Florida, Virginia, West
Virginia, Alabama. Most of -- the majority of the state
courts do recognize attorneys' fees as an appropriate
remedy when it comes to tortious inference with parental
or custodial rights. So that's where that argument
comes from. 1If the Court is not going to recognize
that, then yes, defense counsel would be correct at
dismissing that action as well too.

_ But, again, I think until the case is fully

13
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developed, it would be premature to dismiss that action

until we move forward and it's fully heard on the
merits.

Thank you, your Honor.

THE COURT: All right. Thank you.

NMr. Gerraid,-do you want to respond briefly,
then I'm going to hear from Mr. Reeves?

MR. GERRALD: Yes, very briefly, your Honor.

On the tortious interference with parental
rights, pretty much everything that you heard from
plaintiff's counsel was with regards to the factors
cited by the Supreme court and the Cole Vision tort
versus Hobbs case. Our response to that would simply be
that all of those arguments are arguments to be made at
the Supreme Court level; not at the Circuit Court level
when a cause of action is not currently recognized. It
would be for the Supreme Court to go through those
factors and détermine whether in South Carolina the
cause of action should be recognized.

As to the fiduciary duty, again, as I
mentioned, it's just never been recognized in the
education or academic setting. Plaintiffs counsel cites
the Beverly versus Grand Strand case. With all due
respect, I actually think that case hurts them.

In that case, that's a case were Grand Strand

14
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Regional Medical Center had a preferred provider

agreement with BlueCross BlueShield. The plaintiff,

Ms. Beverly got into a car accident and was treated at

Grand Strand and then she got billed from Grand Strand

that was higher than what she anticipated because they
had fhat PPO agreément with BiueCross BlueShiéld and she
sued on the basis of that agreement.

Now, at the Circuit Court level, the Circuit
Court did find she cannot enforce that contract because
it was a contract between two other parties and she
wasn't a third-party beneficiary. And based off that
finding, the Circuit Court said, because you don't have
standing to enforce the contract, you also don't have a
fiduciary relationship.

Well, when it went to the Court of Appeals,
the Court of Appeals actually held differently on the
contract and said she could sue on the contract. But
here's the key point: Even though she could sue on the
contract, she could not sue for breach of_fiduciary
duty. Even though she could enforce the contract, there
was no fiduciary relationship in that case and the same
is true here. There is a contractual relationship
between Richard Winn and the plaintiff but that doesn't
mean she can bring a breach of fiduciary duty claim in

an educational academic setting where such a

15
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relationship has never been recognized.

And then as to attorneys' fees, I'd just
reiterate, there is no current contract or statute that
is cited that would allow for such a recovery and so.
that one should be dismissed.

. Thaﬁk you, Y6ﬁr Honor.
THE COURT: Mr. Reeves, let's hear from you
about your client.

MR. REEVES: May it please the Court. I
represent John Ryan, who is a -- was brought in this
case where the plaintiff alleged that he promoted or
encouraged the plaintiff's minor child to do certain
things and the paragraphs of the complaint that are
relevant to Mr. Ryan are paragraphs 37 and paragraph 53.

Paragraph 37 reads that, "Allegedly Mr. Ryan
intentionally, knowingly, and willfully interfered with
plaintiff's state and federal constitutional rights to
raise the child by encouraging the child to not follow
the direction of the parent in the education of raising
and influence of the minor child.”

Paragraph 53 is the same except it uses the
term "negligently.”

Neither one of those causes of action are
recognized in this State. And the plaintiff has not

cited any case law that would give this plaintiff the

16

-105-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

right to bring these causes of action. So relying on
the arquments put forth by Richard Winn and by, again,
reiterating there's no case law to support her
allegations against Mr. Ryan, I'd ask the Court to
dismiss this pursuant to 12 (b) (6) .

WTHE.COURT: Mf..Hawkiﬁs, I want‘to hear.your
response to that.

MR. HAWKINS: Yes, your Honor.

Again, we would respond pretty much in kind
with what we responded to the motion from Richard Winn
in the sense that there's no South Carolina case law.
There is other case law. There'é persuasive case law
throughout other jurisdictions in this country that do
recognize this cause of action. There's even the tort
standards on the first and second torts that recognize
this cause of action. It has just not been brought up
and raised in South Carolina. And this is the first
time the issue is being brought up.

Again, we would default back to the arguments
with McDermott v. Wyatt as the, I guess the most recent
prevalent case. That that establishes that the laws of

Virginia do mirror those of South Carolina especially

that with the 1607 recognition of the English Common Law

that, again, we believe under the same interpretation

the Supreme Court of Virginia had, that law should also

17
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too be recognized in South Carolina.

Also, too, we bring up again the stuff that we
brought up with the agreement between the parties as far
as Mr. Ryan. Mr. Ryan is acting as a parental figure

right now to the minor child. He is there providing

.everything”that‘a-parent shoula provide. So yes,_he has

crossed over to that realm to interfering with those
parental rights and it started before Ms. Chaisson was
ever 18. So he is providing the things that they
should, so yes, he is interfering with those. And
again, just as we've recognized before and what we've
stated before, that the State could very well recognize
that through the English Common Law prior to 1607, but
also, too, as an novel issue before the Court, I believe
and my argument and position is that Colby Hobbs is a
direction or indicator from the Supreme Court as to how
the lower court should review these cases of novel
questions coming before the Court and making a
determination of whether to try to go forward or to
dismiss it and then you can argue it up to the Supreme
Court.

I think it's more instructive and not
prescriptive that only the State Supreme Court can
determine these issues, otherwise I don't think it puts

it out that way.

18
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~That's my case in chief for this, your Honor,
thank you.

THE COURT: Mr. Reeves?

MR. REEVES: Judge --

THE COURT: Yes, sir.

MR:-REEVES: Judge; I would objecf-to the
plaintiff's attorney interjecting any factual
information because we.are here on the pleadings and
again just reiterate there is no recognition of this
case law and I would ask the Court to dismiss.

Thank you, your Honor.

THE COURT: Okay. Mr. Dowling or Mr. Coleman,
are y'all want to be heard or are y'all going stand
behind Mr. Gerrald's argument, which I think was very
sufficient?

MR. DOWLING: Creighton may have something,
but I'm fine.

MR. COLEMAN: Thank you, Judge.

I was going to raise this point real quick,
that the plaintiff had withdrawn her daughter from
Richard Winn, and for whatever reason, I'm not going to
get into that. And then on her 18 birthday, Zoe, the
senior at Richard Winn then signéd a contract herself to
enter Richard Winn. She wanted to stay there and

complete her senior year, just to give you a little bit
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of a flavor about what was going on.

THE COURT: All right. I want to read -- I
think I understand what's going on here and based on
y'all's motion so I'll give it a consideration and let
you know what I need from you as far as proposed orders
go.

Anything else?

Thank you-all for coming in this morning and

doing this. I'm glad we've got this done.
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