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The Honorable jenny Abbott Kitchings
Clerk, South Caraling Court of Appeals
1220 Senate Streat

Colmmnbia, SC 29201

Re: Inthe Matter of the Estite of: Thomas G. Moore (Michael D. Moore] vs.
Thomas P, Moore, Francine 1. Lawhon, Linda K. Moore, & oL
Phillip F. Meore . :

Case No.: 2018-001144 T
UP No.: 5887, Sabmitted November 1, 2021-FILED January 5, 2022
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APPEAL FROM FLORENCE COUNTY
J. Munford Scott, Jr., Probate Court Judge
Thomas A. Russo, Circuit Court Judge

Appellate Case No: 2018-001144
»  Opinion No.: 5887 -
Submitted November 1, 2021-Filed January 5, 2022

IN THE MATTER OF:
THOMAS G. MOORE (Decedent) ~ -

Michael Dennis Moore Appellant,

Thomas Panl Moore, Francine Laura Lawhor, .
Linda Kaye Moore, Phillip Frederick Moore ...... Respondents.

RESPONDENT PHILLIP FREDERICK MOORE’S
PETITON FOR REHEARING

Respondent Phillip Frederick Moore, hereby submits this Petition for Rehearing asking that
the Court reconsider its decision, as follows:

1. Did the Courts of Probate and Common Pleas err m ruling that the “doctrine of
integration™ is recognized and applied in South Carolina in cases involving decedents' wills?

2. Assuming, arguendo, that South Carolina recognizes and applies the doctrine of
integration in cases involving decedent's wills, did the Courts of Probate and Common Pleas err in
applying the doctrine in a case involving an undated, unsigned, and unwitneééed typewritten
document that was not mentioned in a decedent's will and was allegedly found in a sealed envelope

that was separate from the will?
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The next issuc is how to deal with the chinreh property in Richland County. I assume, the
estate will issue a Deed-of Distribution of:thedegedent’sdnterest to the five children cqually, If
any other plans for this properiy-are’contemplated; please let- meiknow. i

The final item of concern is your client’s stated position that he will seek to obtain the
additional 1/6 distribution of the estate assefs. I have expressed our disagreement with this
request based on the facis smrounding the care of Mr. Moore. We can certainly deal with our
objections whenever a proposal for distribution is submitted; however, I wanted to note clearly

- now that we do object te such a plan and will request a hearing on the same if requested.

Please confirm your receipt of this letter and the steps your client is taking in this regard.
I look forwrard to hearing from you soon. :

Yours very truly,
TURNER & LANEY, P.A.
CPC:kte ) P

/'_7/' .f/ ) /

cc:  Mr. Thomas P. Moore
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III. Separate Envelope

Appellant argues the circuit conrt emred in ruling a separate envelope containing.a
document with mstructions devising the Chorch Property to 'I'hgmas should be
integrated into Decedent's Will. We décline to consider this'issae.
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Appellant argues the circuit court erred in affirming the probate court, and the - .
typed document should not have been integrated into-the Will becanse the )
document Was not signed, witnessed, dated, or notanzed, an{i E was ipa

envelope not attached to the"Will: The* Appellsiit fias not it dcopirofithe ’
Will of the separate docament in the record on appeal. .. - | : o
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o T o wapuans rascodo, Mg UUT IZMES 10:ts mnstrument, being
F * first duly swom, and do hereby declare to the undersigned authority that the Testator
) signs andlexecl.ltesthisinsh'mnant‘aabis.LastWﬂlandthamelﬁ and that he signs it . .
willingly, and that each ofus, in the presence and hearing of the Testator, hereby signs Eﬁ-ﬁ_ L’—
this. Wili a5 the witness to the Testator’s signing, and that to the best of our knowledge
" the Testator is eighteen years' cfage or older, of sound mind, and under g6 codstrain or
undue influence.

* STATE OF SOUTH CAROLINA'

COUNTY OF FLORENCR

5

W RNtoandACKNOWIEDGEDbaforemebythc
estator, ThomasG.Muore,thjg. 21 dayof -

. 4\; o™ : - . ]
- NOTARY PUBLIC FOR SOUTH CAROLINA
o My Commission Expirés:__tB|2]d2,
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THOMAS G. MOORE,

. L Thomas G, Moore, a resident of and domxc:led in the County of '
Florence, Staie of South Carolina, being of sound mind and disposing memory, do
hereby make, publish aud declare this to be my Last Will and Testamenf, hereby
revoking all Wills and Codmlls at any time heretofore made by me.

' ITEMI’
- T direct my persons] representative hereina.ﬂer'nan.ied 1o pay-all my just
L,: debts and ﬁmeral expenscs mcludmg the cost of a marker for my grave as soon as
. practicable eﬁer my demise, and to that epd do I charge my whole estate, real and

petsonal.

ITEM H
) .
Por end in concideratioh of the mual beguaut hetuwen m;,r_\ripnuse avr
. ¢

myself, it i§ clearly and unequivocally understood betiveen us and the ‘pérsona) -

represeatative named hereinafter that thig my Last Wiil and Testameént is to be' edmed out

exactly as it has been written and for our Wills to never be changed .even afiet my desth.
It being the mutual consideration get forth hereinafter that. ne1ther I nor my :.pouse will .
change our Will without the Wntten express consent of our Spouse .

ITEMDI

o

SB" ' It is forther uederstbbd,behween my surviving s;ou:se and me as well. as
the pemenel répresentatiye of my e’state, that there will never be aey mortgages liens or
other encumbrances placed upon the assets of this estate. 'I‘hai the:assets of our estate will
be preserved and never be gwen or lozmed to anyone o1 uny orgamz.mon, chavitable or
otherwise, after I am deceased

ITEM V-

It is further understood and agreed as part of the coﬁsideration between my
spouse and I, that if etther one ofus demdes to remarry or cohabltate with someone else
then they would 1mmed1ately forfeit and relinquish any nghi or mterest o the real estate -

\?I 2enged /Zw’— a/ sl EXHIBIT | : .%3-
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) ‘anhon, hnequalshamofm.yestate,mbesetfmﬂxhemm She istorecerve szs 000,00

sasna vasnpss.UG BSSELS OF this estate which would iriclude furninre and }
personsl belongmgs, excluding clothes, jewelry and mnomnbiles W {9

ITEMV
Besed upon themuuml covenants recited herein sbove and for those
tecitals to act ds 2 contingency and condition for the terms of this my Last Will and
Testament, T hereby give, devise and bequesth to my beloved wxfe, Earline B. Moore, all
wy right. title and mter&at i and to my Uroperty bc+.h rea] nersznpal and mnced. or

whatsoever nature and kind and wheresosver smwste of which I may die seized or

- possessed, or to which I m3y be entitled in fee simple, -

N . ITEMVI :

In the event my wife should predecease me orilerdeath and mine occur
simultanecusly or as a result of & common accident ordxsaster Ithen give, devise and
bequeath all' my estate and property as follows

All of my property and estate both real and personal be hqmdated mcludmg my
residence aud the farniture: therem inan orﬂeﬂy manner and the monies obtained fomthe .
licquidation of my wta.tebeplmed in atrustﬁmd at abank orﬁnanmal mstmman selected
by the personal represemanve and dxsm'bmed among my surwmng chnldren as follows: _
A ‘ Ihm’ebyg:ve, demse and bequeath to m)r beloved son, Thomas M e
Muore, anggu;:lshare ofmestate,mbesetfonhherm Hei mto receive $25,000.00 in '

cash once the estate bas been properly probated and'the Probate Court has-gpproved the
.dmbursement ofﬁmds ‘Inraddition to the $25 000.00, he is to draw 2 check ea.ch month in

the amiount of $2,000 00 vntil such time as his equal share of the &state has been

axhausted In the event my son should predeoease me and he basnut ethsted hls
pomon of the estate, the balance of his share of my estate isto be pmd to my baloved .
grandson, Thomas Panl Moore, Jr.

BT hereh; give, desme anfi beqneaﬂl to my beim =d dauphter, F*ancine M_

*in cash once thie éstste has been propealy proba:e_d and the Prol?ate, Comt bas appmved

_the disbursement of funds. I addition to the- $25,000.00, she is to. draw a check each : e

monthmtheammmtofSZ,OOU DOunttlsushﬁmeashmequaIshareofﬂleestaiahasbeen

exhausted. In the event my daughter shouid predecease me and she has not e:dm-lsted ker

-304-.
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C.1I hereby gwe, dewse and bequeath to my beloved som,. I'hillxp F.Moore, Sr.
an equal share ofmy estate,.mbe set forth herein. He:storecewe $25,000.00 in cash
once the estate has been propedy probated and the Probate Court has approved the
dmbmsemem; of fands. In addition to the $25 ;000.00, heis to draw a check each month in
the amount of $2,000:00 anhlmmhtlmeaslns equal share of the estetehasbeen
exhansted. Tn the-event my son should predecease me and he has ot exhausted h:s
porhon ofthe estate, the balance of his share of my estate i isto bepaid to my beloved

gr-andchxldren, I'lnhp F. Moore, Jr., Adam W: Monre, anhd Charity D. Moore in equal
“shares, )

D T hereby give, devise and bequeath to oy beloved daughter Lmda ML
Fowler, an equal share of my éstate, to be set forth herem. She is+to receive $25,000.00 in
cash once the estate has heen propetly prohated and the Probate Court has approved the
d.tsbm'sement of funds. In addition to the $25 ,000: 00 ghe is to draw acheck each month
in the amount of$2,000.00unt11 such time as her equaI shane ofthe estate has been

exhausted, In the event my danghter should predecease me and shehas not exhausted her

‘ portlon of the estate, the balanee of her share of my estate isto be pa.ld to my beloved

grandc!nldren, Chad S. Owens, Brad T. Owens dnd Justin L.. Owens in equal shares,
E. Ihereby give,.devise and hequeeth to my beloved sdn,-Michad Dennis

" Moore, anequalshare ofmyesmte tobesetforthhefem. Hemtorecewe $25 ,000.00 in

cash once ﬁle estate has been pmperly probated and the Probate Courthas approVed the

dlsbursementofﬁmds Inaddm°nto?he$25 000 .00, helsto drawacheckeanhmomhm E

theamuuniof$2,000 Dt}u.nhlsuchtlma aslns equelshareoftheestatehasbeen
exhansted, Inthe event my son should predecease me and helms not exhansted h:s
portion of the estate, the balance of his share of my estate is to be paid to my beloved

. g;andehﬂd:en Lauren Bntmny Moore, Holland b 8 Moore, and Sydney Keewxck

B
Moore, in equa! shares,

ITEM ViI
In the event my wife should predecease me orher dee:.h and mine ogeur

.

simnltaneously orasa remlt of e commopn accident or dlsaste;, then each of my children

854500



77T S vk Geu. X01S MDY Wish and desire that Fdo 1ot want to be putinto a

) mxrsmg or renremem home, Iw:ll ask, ifit is possible, for oné ofmy children and/or

gnmdchﬂdren to come in and five in my home and tike care of nie in my old age when T ____——-——"'""68
may need someonetotakemetotheductororotbgrplaceslmaywantto go. Whoever

doesso unﬁ]Iamdecmed, wiil Etthettmeofmydeathrecewe 1/6 ofall of my estate.
which I have atthenmc of my death, This bequest represerts 176 of my estate whichisto .

be shared euuallythh S 1/6 bequ&:ttomyo!herﬁve chlldren.Inthe evem nove of the”
children or grandch:ldmn arer ahle to take care ofme in such a manne;- then I will requ&et

that my son, Dennis Moore, the personal Tepresentative of the estate, to hire someone to

keep my home and look aﬁer me and be paid a reasonsble amount weekly from what is-
.ldenn:ﬁed as estate funds and this will eliminate the six way division of my estate In-such-
event my five cb:ldren will sphtmy estate and property five equal ways.

' ITEM VI

Ido hereby nominate constitute and appoint my beloved son Michael

Denms DMMoore, as Personal Representaﬁva of this my Last WiH and Testa.ment and direct
that sani appomtee serve without bond or-security and Vst it in my. personal Tepresentative
fuil mthonty and d:sm'enc.nto perform ali acis and tmngs deemeu necessary, canvemen:

of proper in the adnnmst:mnn of my estate W my sa1d son fail or'refuse

to qualify as Personal Repmentanve or should predecease me, or in the event of both

our deaths, I then appoint my son, Philli 9 Moore, as Alternate Pm‘sonal Lersonal Representative - e— -

of this my Last Will and.Tesmment and he serve wuhom bond-o:r other security,

IN WITNESS WEEREOF I have higreunto setmy hand and seal this
CZ‘Z day ofSeptember 1999. '

,/')/7‘37/:

omasG MO\OI'B [ \
T&staior - . :

) I, Thomas G, Moore, the Testator; sign my mame fo dis muumud..‘ms
-%i'gemgned

y-of September, 1999, and being first duly sworg, do hea‘éby declare to the ~
authontythatls:gn and execute this instrument as my Last Wiil and

. TmeMandthaﬂmgnxtwﬁhngly,thaﬂexecutextasmyﬁeeand vohmtaryactforthe :

purposes therein expressed, and that T am eighieen years of f older, 6F sound mind,
and ander no constraint or undpe influence.

-30 6—.



The Siuth Carelina Court of ﬂnpe.alﬁ'

v I

Thoshgs.Pasl Miere, Francin Laura Lavelicis: Eind

Appéliate Case No. 2018-001144
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rHirian HoeTver Accocting Ssrvices:

Hiriam, vhen we ot Moovres Cars EGC bank statomeng
for the month of Jammxy 2003, yom will Find E.G.Moorccs
Cazz., Tor. bonk statement For the month of Janmary 2003.
Yoo will have to nse both ©f these bank statements For
Hoores Cars L.L-C. atcomnting.

The porpose of using both banic statesents is that we
haﬁmnseﬁs-s-mo:e'scarsﬁe&mlI-'ﬁ-mﬁeranﬂm
-D-mmmmpay—:mwmmtseauhm
mEit the Crawvfard Lav Firm give Moores Cars bub.C. their
Federat® I.G. number. ‘He'haweallaffnatsh:azgﬁbm.
The Pederal gave Hoores Cars, L.E.CI the same Federas I.E,.
mmg.s.meamhaé,

Damnis M. Nlores Taabs oo to @o his aotdumbing cor
Eoores Cars L.L-C. l1ike yom 4id for F-.G.locres Cars.
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Jecond OW_Q‘C_-'S&-‘_.M Rrene v Parsady Sudee
ool e d0e Gy T.G.Moore
3306 & Palmefio Swest
Florence, SC 29506
(843) 669-6866 Officc (843) 669-3237 Fax

Hiricam Molver
. acooanting Services

Dear Miriam,

You will f£ind enclosdd a topy of T.G.Mooris Cars,

Inc. employees that has vorked for nmy conmpany in 20062;
names, addresses. and social security nmmbers. -

Also, yow will find hemes, addresses, and socia)
security numbers of people that have done work For F.E.
Monres Carss mc.intheyearomeZthatIha&ﬁ:g_—;_ve

- a""IGQB form to.

Also, you will find people that bave done work for T.G.
HMoores Cars, Inc.. €id not make encugh money to gek a
1099 form. -Furaishing yon their pames and addtesses. Soms
of these psople have moved ont of Skate. Saime of them
hayre gone out of business. Cannot locate one or twgo of
them. -

T.G.Moores Cars, Inc. is being dissolived with the
Secxreatyry of State as of Janmary 1. 2003. T.6. is ciosing
my business after 50 years in the business. I wil! not necd
20 accommient after Dec. 31, 2002. I appreciate woriking
with your accounting sorvices. Hiri=m, ve geb onr gtotoment
arcund the 10th of Januwery. T wmill hring yoz. Figare oor
¥Fear end taxes and Gividends, if any. fof T.CilMooron Cars,r Tnr.

HY son, Demnis Moore, -says that he is going ko open 1o
2 3T husiness, Januwary 2003. I tcld him, if he did. I womid
recommend him weing the Miviam MeYver Accomnting Services. -

“¥F he opens e his newtmsiness,hewiubeupﬁheretutalk- )
£0o vyovr abont its ) 2 \‘/




Respondent Phillip Frederick Moore: would express as follows the issue of whethér an undated,
unsigned, and unwitnessed typewritten document that was allegedly found in a sealed envelope tha

was separate from a decedent’s will can be admitted for probate as being part of the will if the

-

document is pot mentioned in the will:

The late Thomas G. Moore's ("Mr. Moore's") Will, dated September 27, 1997, was admitted
for probate in Florence County, South Carolina Probate Court on February 20, 2014. (R. _,’ i
Probate Court Order at p. 1). Almost two years later, on December 22, 2015, at a hearing before the

TRomse e

probate court\Mr. Moore'sjattorney, Mr. Campbell, "move[d] to fully admit [2] document as a
portion of [Mr. Moore's] will under the doctrine of integratiori that it being located with the will as
presumed to have been present at the time of execution. " (R.___, Prob. Ct. Hearing, dated Dec. 22,
2015, Tr. at p. 161, 11. 13-15). The typewritten undated, unsigned, and unwitnessed document (the
"Document”) was accepted for probate as part of Mir. Moore's Will, even though the Document was
Jot mentioned in the Will and was allegedly found in a sealed envelope that was separate from the
Willdd.R.__, Tr.p. 160,11 9-12),is thééﬁbj ect of this Initial Brief of Respondent Phillip Moore.

The validity and admissibility of the Document for probate is critical in this case because it
purports to bequeath or gift real property to only one of the late Mr. Moore's five surviving children,
If this Court or a lower court, on remand, finds that the Document is invalid and not admissible for
probate, Mr. Moore's fivg surviving childrep will receive equal shareg of the subjggt realty, either

under the residuary clause of Mr. Moore's 1997 Will or by virtue of the laws of intestate succession.

(R. ___, Prob. Ct. Hearing Feb. 14, 2018 Tr. at p. 20, 11. 6-18).

In an Order that was filed on November 29, 2016, the probate court dodged the specific
question of whether any South Carolina statute or court decision stands fo.'r the narrow proposition
that the doctrine of integration is recognized in cases involving wills that were executed by Sou“th
Carolina decedents. (R.___, Prob. Ct. Order at pp- 2-6. Instead, citing to only one South Carolina |
court decision that was decided in 1850 and is not on-point here, three cases naﬁonally that are not
on-point, and sec(?ndary resources that are not on-point, the probate court summarily asserted that

the doctrine of integration is followed by South Carolina courts in wills cases and that it applies in



a case involving an undated, unsigned, and unwitnessed typewritten document that was found in a

Pogol3

sealed envelope that was separate from and not mentioned in a decedent's will. (Id. at pp. 2-3).
The only South Carolina court decision that was cited and relied upon by the probate court for the
propositions that the doctrine of integration is recognized in South Carolina in wills cases and that
the doctrine applies in this case is an 1850 decision by a South Carolina appellate court, Martin v.

Hamlin's Ex'rs, 35 S.C.L. 188, 4 Strob. 188, 1850 WL 2884 (Ct. App. 1850). In Martin, the South

Carolina Court of Appeals never mentioned the doctrine of integration by name and simply recited
the well-settled rule that a valid will can consist of multiple documents. Id.

On May 8, 2018, the.common,pleas court below affirmed the probate court's. Order that the
Document is part of ﬂ}Je late Mr. Moore's Will. (R. ___, Com. Pleas Court Order at pp. 1-2). In .
reaching its decision, the court of common pleas stated that "[t]he Probate Court applied the law of
integration" and that "the doctrine of integration has not been analyzed by many South Carolina

courts...." (Id.R. _ ;atp.1).
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STANDARD OF REVIEW
"The circuit court, court of appeals, or Supreme Court shall hear and determine the appeal
according to the rules of law." S.C. Code Ann. § 62-1-308(i) (Westlaw current through 2018 Act

No. 292, subject to technical revisions by the Code Commissioner as authorized by law before

official publication); Golini v. Bolton, 326 S.C. 333, 482 S.E.2d 784 (Ct. App. 1997) {in a case
involving the validity of a decedent's will, an appeal from a probate court to a circuit court must be

treated as a case at law); Campbell v. Christian, 235 S.C. 102, 110 S.E.2d 1 (1959) (in a case

involving the validity of a decedent's will, an appeal from a probate court to a court of common pleas
is considered to be a case at law rather than one in equity).

If the genuineness of testator's signature on an alleged will or other factual issues concerning
the validity of a will exist, a party that appeals a probate court decision on such fact issues has an
absolute right to a trial de novo in the circuit court and does not have to file a notice of demand for a

trial de novo even if he or she waived his or her right to a trial by jury. Martin v. Skinner, 286 S.C.

527,335 S.E.2d 252 (Ct. App. 1985). Similarly, the question of due execution of a will and other
factual issues are properly submitted to a circuit court jury in a case involving an appeal to a circuit

court from a probate court's decision. Inre O'Neill's Estate, 259 S.C. 55, 190 S.E.2d 754 (1972). If

it appears, on an appeal from a decree of the probate court in probate proceedings, that the case was
decided on a question of law without considering the facts and issues of fact were involved, the

circuit court can order a new trial in the probate court. Mordecai v. Canty, 86 S.C. 470, 68 S.E. 1049

(1910).
On an appeal from an order admitting a will or copy thereof for probate, the court of appeals

will review the record to see if there was any evidence to reasonably support factual findings of
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probate court. Golini, 326 S.C. 333, 482 S.E.2d 784; Finley v. Gravely, 302 §.C. 220, 394 S.E.2d

847 (Ct. App. 1990) (in a case that involves the validity of a decedent's will, although the court of
appeals cannot weigh the evidence, it can and must determine whether the evidence in the record

"reasonably supports" the judgment of the circuit court below); Goethe v. Browning, 146 5.C. 7, 18,

143 S.E. 362, 366 (1928) (since the question whether two separate sheets of paper constituted the
will of a decedent involved underlying fact issues that were submitted to a jury, the South Carolina
Supreme Court could properly determine whether the evidence supported the jury's factual
findings—"[w]e find sufficient testimony to sustain the verdict of the jury, and there was no error on
the part of the judge in refusing to disturb that verdict").

As the Statement of the Case, supra, and the Argument, infra, reveal, there were and still are
unresolved issues of fact in this case as to whether the late Mr. Moore was the true author of the
Document in question. There were and are fact issues as to the chain of custody, location, and
finder(s) of the typewritten Document and why it was not signed and/or witnessed given that it was
not typed at the same time or contemporaneously the Will was drafted and executed. There is
absolutely no evidence in the record that shows one way or another whether Mr. Moore actually
authored the undated, unsigned, and unwitnessed typewritten Document. There is evidence in the
record that suggests that Mr. Moore did not have continuous custody of the Document, if he ever

actually had any custody thereof and whether the Document changed locations.



ARGUMENT
I. THE COURTS OF PROBATE AND COMMON PLEAS BELOW ERRED IN
RULING THAT THE “DOCTRINE OF INTEGRATION” IS RECOGNIZED
AND APPLIED IN SOUTH CAROLINA IN CASES INVOLVING
DECEDENTS' WILLS
At the outset, it is critical to note that the South Carolina Probate Code applies to this case
because Mr. Moore's Will was executed on September 27, 1999 and he died on December 20, 2013:
§ 62-1-100. Effective date.
(a) Except as otherwise provided, this Code takes effect July 1, 1987.
(b) Except as provided elsewhere in this Code, on the effective date of this Code:
(1) the Code applies to any estates of decedents dying thereafter;
(2) the procedural provisions of the Code apply to any proceedings in
court then pending or thereafter commenced regardless of the time of
the death of decedent except to the extent that in the opinion of the
court the former procedure should be made applicable in a particular

case in the interest of justice or because of infeasibility of application
of the procedure of this Code;

& %k ok

(c) Section 62-2-502 [Execution] is effective for all wills executed after June 27,
1984, whether the testator dies before or after July 1, 1987.

S.C. Code Ann. § 62-1-100(a), (b)(1, 2), (c) (Westlaw current through 2018 Act No. 266, subject to
technical revisions by the Code Commissioner as authorized by law before official publication}

(emphasis added).

The Probate Code provides that "[e]xcept as provided for writings within Section 62-2-512

and wills within Section 62-2-505, every will shall be: (1) in writing; (2) signed by the festator or

signed in the testator’s name by some other individual in the testator's presence and by the testator's
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direction; and (3) signed by at least twa individuals each of whom witnessed either the signing or the

testator's acknowledgment of the signature or of the will," S.C. Code Ann. § 62-2-502 (emphasis

added). For purposes of the rules for proper execution of a will, the Probate Code states that a
“"fwlill' includes codicil and any testamentary instrument that merely appoints an executor or
revokes or revises another will." Id. § 62-1-201(53) (emphasis added).

The Probate Code allows post-execution “self-proof” of a will by stating that "[a]n attested
will may at any time subsequent to its execution be made self-proved by the acknowledgment thereof
by the testator and the affidavit of at least one witness, each made before an officer authorized to
administer oaths under the laws of the state where the acknowledgment occurs and evidenced by the
officer's certificate, under the official seal, attached, or annexed to the will in the following form or
in a similar form showing the same intent . .. .” Id. § 62-2-503(b). The Probate Code also allows a
testator to incorporate by reference in his or her will, another writing that is already in existence by
providing that "[a]ny writing in existence when a will is executed may be incorporated by reference
if the language of the will manifests this intent and describes the writing sufficiently to permit its
identification." 1d. § 62-2-509 (emphasis added). The Probate Code also recognizes that a testator

can incorporate by reference in his or her will a separate handwritten or signed writing that disposes

only the testator's “tangible personal property™:
§ 62-2-512. Separate writing identifying bequest of tangible property.

A will may refer to a written statement or list to dispose of items of tangible personal
property not otherwise specifically disposed of by the will, other than money and
property used in trade or business. 7o be admissible under this section as evidence of
the intended disposition, the writing must either be in the hgndwriting of the testator:
or be signed by the testator and must describe the items and the devisees with
reasonable certainty. The writing may be referred to as one to be in existence at the
time of the testator's death; it may be prepared before or after the execution of the
will; it may be altered by the testator after its preparation; and it may be a writing that
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has no significance apart from its effect upon the dispositions made by the will.

S.C. Code Ann. § 62-2-512 (emphasis added).

The Probate Code contains no provisions that even remotely suggest that a testator can
“Integrate™ a separate document or writing other than by including a provision in his or her will that
expressly incorporates by writing the separate document. In South Carolina, a testator may alter or
change his or her will as many times as he or she wants to do so and in any way that he or she sees fit
as long as the alterations, changes, or modifications are carried out in compliance with the Jegal

requirements for proper execution of a will, Guerin v. Hunt, 118 S.C. 32, 110 S.E. 71 (1921).

Since the Probate Code sets forth clear and straightforward rules as to proper execution of
wills and codicils, allows for express incorporation by reference into a will other “writings” and
“written statements or lists that dispose of items of tangible personal property,” but makes no
mention of the concept of “integration” of other documents or writings, there is an issue in this case
whether there are any exceptions to the above-described statutory requirements for executing a will
or any other rules that would allow a South Carolina court to admit, as part of a testator's will, an
undated, unsigned, and unwitnessed typemitten document that was not mentioned in the decedent's
will and was allegedly found in a sealed envelope that was separate from the will. The proponent of
the Document that is at issue in this case argues that the so-called "doctrine of integration" would
permit the admission of the Document as part of Mr. Moore's Will and that the doctrine is recognized
in South Carolina. (R. __, Tr. Prob. Ct. Hearing, dated Dec. 22, 2105, p. 161, 11. 13-15).

The South Carolina Probate Code states that "[u]nless displaced by the particular provisions
of this Code, the principles of law and equity supplement its provisions." S.C. Code Ann. § 62-1-103

(emphasis added). "The common law is superseded by a statute, in so far as it is repugnant to the
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latter." State v. McKettrick, 14 S.C. 346, 350 (1880). "In order to hold that a statute has abrogated

common law rights existing at the date of its enactment, it must clearly appear that they are so
repugnant to the act, or the part thereof invoked, that their survival would in effect deprive it of its

efficacy and render its provisions nugatory." Smith v. Todd, 155 S.C. 323,336-37 152 5.E. 506, 511

(1930).

In recent years, courts in other jurisdictions have expressly or impliedly ruled that statutory
rules as how to execute a valid will and properly incorporate by reference another document or
writing into a will operate to “displace,” rather than “supplement,” the common law “doctrine of
integration.” In other words, courts in other jurisdictions have declined to apply or recognize the so-
called “doctrine of integration™ unless the doctrine has been codified:

In the case from Tennessee, In re Estate of Chastain, [401 S.W.3d 612], 2012 WL
5838609 (Tenn., 2012), the issue before the court was, in the words of the court,
'whether the statutory requirements for execution of an attested will prescribed by
Tennessee Code Annotated §32-1-104(1) (2007) were satisfied when the decedent
failed to sign the two-page will but signed a one-page affidavit of attesting witnesses.'
The trial court denied probate, but the Tennessee Court of Appeals, in a two-to-one
decision, reversed the trial court. On further review to the Supreme Court of
Tennessee, the decision of the court of appeals was reversed and the judgment of the
trial court reinstated.

According to the Supreme Court of Tennessee, the Tennessee will execution statute,
requiring the signature of the testator, gives the testator ‘some latitude’ in meeting the
signature requirement in the case of an attested will: The testator may either sign the
will in the presence of the attesting witnesses, or acknowledge a signature already
made in the presence of attesting witnesses, or direct someone else to sign the will in
the presence of the testator and of the attesting witnesses. On the other hand, the
Chastain court noted that the Tennessee courts have required 'strict compliance' with
the will execution statute.

The court explicitly declined to adopt the doctrine of integration (a process whereby
a separate document becomes part of the will) stating that ‘to adopt the docirine of
integration because doing so would amount to a relaxation of statutory
requirements.’ The court added that decision to adopt the doctrine of integration was
a matter for the legislature.
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Ronald R. Volkmer, 40 Estate Planning 46 (September 2013) (Copyright © 2013 Research Institute

of America (RIA)) (emphasis added).

In a post-Chastain case, the Tennessee Court of Appeals reiterated the view that the docirine

of integration is nothing more than a prohibited means of ignoring statutes that prescribe rules for

proper execution of a will:

In essence, Appellees are asking this Court to apply the doctrine of integration by
which "a separate writing may be deemed an actual part of the testator's will, thereby
merging the two documents into a single instrument." In re Will of Carter; 565 A.2d
933, 936 (Del. 1989). In Ir re Estate of Chastain, 401 8.W.3d 612 (Tenn. 2012), the
Tennessee Supreme Court held that the decedent's signature on the affidavit did not
satisfy the statute requiring the testator's signature on a will. The Chastain court
explained that, in these types of cases, Tennessee has not adopted the doctrine of
integration "because doing so would amount to a relaxation of statutory
requirements." Id. at 622. The Supreme Court opined [that]:

the General Assembly has not enacted Section 2-504(c) of the
Uniform Probate Code, which provides that '[a] signature affixed to a
self-proving affidavit attached to a will is considered a signature affixed
to the will, if necessary to prove the will's due execution.' (quoting Unif.
Probate Code § 2-504(c) (2008)) .... the Legislature is the entity
authorized to prescribe the conditions by which property may be
transferred by will in this State, ... and courts have no authority to modify
those conditions.... [W]e decline to adopt the doctrine of integration
because doing so would amount (o a relaxation of statutory requirements.

Id. at 621-22 (internal citations omitted).

% k&

Courts endeavor to effectuate a testator's intent "unless prohibited by a rule of law or
public policy," In re Estate of McFarland, 167 S.W.3d 299, 302 (Tenn. 2005), and
courts will sustain a will as legally executed if it can be done consistently with
statutory requirements, Leathers v. Binkley, 264 S.W.2d 561, 563 (Tenn. 1954).
However, courts may not ignore statutory mandates in deference to a testator's
intent. Chastain, 401 S.W.3d at 621; Ball v. Miller, 214 S.W.2d 446, 449-50 (Tenn.
Ct. App.1948). "Tennessee courts have consistently interpreted statutes prescribing
the formalities for execution of an attested will as mandatory and have required strict
compliance with these statutory mandates." Chastain, 401 S.W.3d at 619, * * *
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In re Estate of Morris, No. M2014-00874-COA-R3-CV, 2015 WL 557970, at *3-4 (Tenn. Ct. App.

Feb. 9, 2015) (Slip Copy) (emphasis added), appeal denied (Tenn. June 15, 2015), appeal after
remand, No. M2016-02557-COA-R3-CV, 2017 WL 5304464 (’I_‘enn. Ct. App. Nov. 13, 2017),
appeal denied (Mar. 15, 2018).

In a 2017 case, the Tennessee Court of Appeals noted that the decision in In re Estate of
Morris was superseded in part by a new Tennessee statute that expressly recognizes that if a will
itself is not signed by two attesting witnesses, the two witnesses can sign an affidavit that says that

they witnessed the execution of the will. In re Estate of Stewart, 545 S.W.3d 458, 463 (Tenn. Ct.

App. Oct. 20, 2017), appeal denied (Feb. 14,2018). Thus, even though the decision in In re Estate
of Morris may have been superseded in part by statute, that portion of the Morris decision that
rejected the doctrine of integration was and has not been superseded.

In footnote 3 of its decision below, the probate court cited the provisions of the Restatement
(Third) of Property that say that "[t]o be treated as part of a will, a page or other writing must be
present when the will is executed and must be intended to be part of the will." Restatement (Third)
of Property § 3.5. However, the probate court failed to cite any South Carolina statute or court
decision in which the provisions of § 3.5 of the Restatement have been adopted or cited for the
proposition that the doctrine of integration is recognized in this State.

As noted in the Statement of the Case, supra, the }E)I’Ob&t& court below relied on an 1850
decision by the South Carolina Court of Appeals, Martin, 35 S.C.L. 188, 4 Strob. 188, 1850 WL
2884, for the proposition that the “doctrine of integration™ is recognized in South Carolina and that it

applies in this particular case. [n re Estate of Thomas G. Moore, No. 2014-ES-21-00134, at pp. 3-6.
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With all due respect to the probate court, the Martin court did not mention the “doctrine of

integration,” much less invoke and rely on the doctrine for its decision. Instead, as stated previously,

the main purposes of the Martin decision were to recognize that in order to comply with the statutory

formalities for executing a multi-page or multi-sheet will that appears to be one single continuous
document: (1) a testator does not have to sign each and every page of his or her will in order for the
document to be a validly executed will, and (2) the witnesses do not have to attest to or sign each and
every page ofé will. Martin, 35 S.C.L. at 189-91, 4 Strob. at 189-91, 1850 WL 2884, at *2-3.
According to the Martin court, "[o]ne signing by the testator, and one attestation only, are required
by the statute, and it has never been contended that where there are séveral sheets every one should
be separately attested, but only that every one should be signed." Id. at 190, 4 Strob. at 190, 1850
WL 2884, at *2. The Martin court repeatedly emphasized in its decision that a testator still must
comply with all statutory requirements for executing a valid will. As the Martin court pointed out,
"if the [unsigned] separate writing be present, and the witnesses who attest can prove that it was a
part of the general instrument which was signed and executed," the separate writing can be admitted
as part of the will that was signed because "neither testator nor witnesses can, after the execution,
incorporate into a will anything which was not in it at the execution, without a renewal of the
requisite formalities." Id. at 190-91, 4 Strob. at 190-91, 1850 WL 2884, at *2-3.

The Martin court did not hold or rule that an undated, unsigned, and unwitnessed
typewritten paper that is found in a separate sealed envelope and is not mentioned in a decedent's
will can be deemed to be part of the will even though it was not executed in complianpe with the
South Carolina statutes that govern the making of a valid will. It is precisely because doctrine of

integration flies in the face of statutory requirements for executing a valid will that very few states
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actually have recognized and applied the doctrine in wills cases and that the doctrine has never

been expressly applied in a South Carolina case that involved a decedent's will. In fact, courts
nationally have expressly rejected the doctrine because it is contrary to statutory requirements for
executing a valid will. For additional discussion of the Martin decision and its applicability in the
present case, see Argument II, infra.

In short, the “doctrine of infegration” has not been recognized in South Carolina and should
not be adopted here because the doctrine is nothing more than a prohibited way to try to make an end
run around the clear, plain, and simple statutory requirements for executing a valid will or codicil, or
for incorporating by reference within the four corners of a properly executed will, a separate writing.

In other words, the doctrine flies in the face of established statutory rules for executing valid wills
and codicils and incorporating by reference therein other documents. It is up to the state legislature

rather than the courts to adopt the doctrine of integration in this State.

IL. ASSUMING, ARGUENDO, THAT SOUTH CAROLINA RECOGNIZES AND
APPLIES THE DOCTRINE OF INTEGRATION IN CASES INVOLVING
DECEDENT'S WILLS, THE COURTS OF PROBATE AND COMMON
PLEAS ERRED IN APPLYING THE DOCTRINE IN A CASE INVOLVING
AN UNDATED, UNSIGNED, AND UNWITNESSED TYPEWRITTEN
DOCUMENT THAT WAS NOT MENTIONED IN A DECEDENT'S WILL
AND WAS FOUND IN A SEALED ENVELOPE THAT WAS SEPARATE

FROM THE WILL

Since there is no South Carolina statute or court decision in which the “doctrine of
integration” has been expressly recognized and applied, it goes without saying that there is no
primary South Carolina authority that explains the doctrine and how it must be applied in a given

case. However, it is true that, in 1928, the Supreme Court of South Carolina acknowledged that a
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testator's will can consist of multiple, separate pages or "sheets" and that each page or "sheet" of a
will does not have to be individually signed and witnessed, but that the will nevertheless "must be
executed in accordance with the formalities prescribed by the statute” that sets forth the requirements

for executing a valid will:

The will in question is composed of two sheets. The first sheet contains "clauses" 1,
2, 3, and 4, and is not signed by the testatrix nor by either of the attesting witnesses.
The second sheet contains clause 5, which merely appoints the executor, and the
signature of the testatrix and the attestation clause. The appellants contend by their
first exception that the sheet not signed by testatrix and attested and subscribed by
three witnesses, as prescribed by the below-quoted section, is not part of the will.
This contention is untenable. Section 5336, vol. 3, Code of 1922, is as follows:

"All wills and testaments of real and personal property shall be in
writing, and signed by the party so devising the same, or by some
other person in his presence and by his express directions, and shall
be attested and subscribed in the presence of the said devisor, and of
each other, by three or more credible witnesses, or else they shall be
utterly void and of none effect."

The statute does not require the separate sheets composing a will to be signed by the

testator and attested and subscribed by three witnesses. The will itself must be

executed in accordance with the formalities prescribed by the statute, but not each

separate sheet making up the will. Pearson v. Wightman, 1 Mill, Const. (8 S. C. L.)

336, 12 Am. Dec. 636; Martin v. Hamlin, 4 Strob. (35 S. C. L.) 188, 53 Am. Dec.

673. There can be no doubt but that it is a safe practice for a testator to affix his

signature to each sheet composing his will, and it is a further act of precaution to

have each separate sheet attested and subscribed by the attesting witnesses, but the

statute does not so require, and this court has no power to go beyond the requirement
of the statute in the execution and attestation of wills. When a will is composed of
more than one sheet, it may become a question of fact for a jury, in a trial of will or
no will, to determine whether the unsigned sheet or sheets composing the purported
will is or are in fact a part of the will of a testator. The proof of such fact depends

upon the rules of evidence, which require that the separate unsigned sheets be

identified at the time of the execution of the will, or upon the probate thereof, by all
or any one of the attesting witnesses. If the jury is satisfied by intrinsic evidence or
otherwise that the purported will composed of one, two, or more sheets is the will of
testator, and render their verdict accordingly, it is sufficient.

Goethe, 146 S.C. at 12-13, 143 S.E. at 363-64 (emphasis added).
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As the Goethe court pointed out, although all pages or "sheets" of a multi-sheet will do not
have to be signed and witnessed individually, "the separate unsigned sheets [must] be identified at
the time of the execution of the will, or upon the probate thereof, by all or anyone of the attesting
witnesses." Id.

In 1850, the South Carolina Court of Appeals similarly ruled that although each and every
page or sheet of a multi-sheet will do not have to be individually signed and witnessed, "a separate
[unsigned] writing not incorporated into the will by references" cannot be accepted as being part of
the will unless "the separate writing be present, and the witnesses who attest[ed] can prove that it
was a part of the general instrument which was signed and executed":

One signing by the testator, and one attestation only, are required by the statute, and it
has never been contended that where there are several sheets every one should be
separately attested, but only that every one should be signed. His signing of a sheet
which is not attested, does not make it a will: it is a safe and prudent means of
guarding against frauds, but in a question of execution under the statute, it serves
only to indicate the intention of the testator to include that sheet in the execution, of
which the formalities are written on another sheet. Any other distinct act, indicating
the intention, would serve the same purpose, even as fo a separate writing not
incorporated into the will by references, if the separate writing be present, and the
witnesses who attest can prove that it was a part of the general instrumeit which was
signed and executed. In proportion as the identity of the separate paper and the
intention to include it are otherwise manifested, may the memory of the witnesses be
dispensed with. Where it is exactly described in the attested paper, the separate
paper need not be at all known to the witnesses, or present at the time of execution.
Where the separate writing is not described, but is strongly connected by sense, and
is signed by the testator, the case of Bond v. Seawell shows that it is sufficient if the
edges of it were seen by the witnesses, and even if, although not at all seen by them, it
was actually present.

Shall it, then, it is asked, depend upon the honesty and memory of the witnesses to
decide what is the will? As to all those matters which were necessary to the validity
of a will at common law, the statute has made no alteration, as for instance the
competency of the testator, his freedom from restraint, his understanding of the
contents, the reading of the will to him if he is blind, and as to these a will, like any
other instrument, must depend upon the testimony of witnesses, sometimes of a
single witness. The superadded requisites of the statute must be exactly complied
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with, but the compliance in each particular is a question of fact depending upon
witnesses. In the question of attestation is involved the inquiry, what is attested? and
that when the writing is all on one paper, no less than when it is on several papers. It
is prudent to attach together in a firm manner beyond suspicion of unfaimess, all the
parts of a will or other instrument; and where there is ground for suspicion, or any
unusual circumstance, the proof of intention to include both in the execution, and of
actual conjunction of them in the act, should be clear to connect detached papers as
one instrument. But if, where no unfairness can be suspected, and the union in the
intention and act of the testator is manifest, a will must be defeated for want of some
material connexion of different sheets which have not been separately signed by the
testator, then the same result would follow if after execution, as in this case, on the
last sheet, the testator should, himself, carefully bind the sheets together with tape
and wax, and then sign his name on every page, all in the presence of the witnesses
who had previously attested the last sheet whilst it was detached; for neither testator
nor witnesses can, after the execution, incorporate info a will any thing which was
not in it at the execution, without a renewal of the requisite formalities. By some
possible freak or accident, separate devises and bequests, unconnected by reference
or otherwise, might be written on separate slips of paper, and all being present and
included in the intention and act of execution, be presented as a single will; and it
might be hard for any witness fo say which of these slips was and which was not
included in the execution. The prudence of either witness or testator would prevent
such a case. On the other hand cases may be imagined of a sheet which was pinned or
otherwise attached to the attested sheet being detached-of a sheet which was signed,
being in whole or in part abstracted or altered; of sheets which were signed, but
afterwards rejected and not intended to constitute part of the will, being at hand when
other sheets were executed. Frauds may be perpetrated, and the memory of witnesses
must be invoked, whatever rules may be adopted. 4ll such cases only present
questions of fact. We cannot add to the requisites of the statute, by requiring
indispensably that each sheet of a will, that as a whole has been properly executed,
shall be either signed by the testator, tied to the paper upon which the attestation is
written, or authenticated by any other formality which the statute has not presented.

Martin, 35 S.C.L. at 190-91, 4 Strob. at 190-91, 1850 WL 2884, at *2-3 (emphasis added).

As the Martin court pointed out, "if the [unsigned] separate writing be present, and the
witnesses who attest can prove that it was a part of the general instrument which was signed and
executed," the separate writing can be admitted as part of the will that was signed because "neither
testator nor witnesses can, after the execution, incorporate into a will any thing which was notin it at

the execution, without a renewal of the requisite formalities." Id.
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As noted in Argument I, supra, the Probate Court relied in part on § 3.5 of the Restatement

(Third) of Property, which is entitled "Integration of Multiple Pages or Writings Into a Single'Will,“
"and says that in order to "[t]o be treated as part of a will, a page or other writing must be present
when the will is executed and must be intended to be part of the will." (emphasis added). It is
critical to note, however, that Restatement (Third) of Property § 3.5 has never been adopted or
applied by a South Carolilna court and Respondent who is submitting this Brief is nof recognizing
that § 3.5 of the Restatement reflects the law in South Carolina. Phillip is citing § 3.5 of the
Restatement for the sake of argument only.

In California, one of the very few states in which the doctrine of integration is recognized, the
rule is that there can be no integration of a separate dispositive writing that is not itself a statutorily
valid will or codicil unless that writing is actually attached to a valid will and its contents show that

it was intended to be part of will. [n re Callahan's Estate, 237 Cal. App. 2d 818, 47 Cal. Rptr. 220

(4th Dist. 1965). A leading national law encyclopedia says that, in those few states where the
doctrine of integration is recognized, in order "[t]o invoke the doctrine of integration, under which a
separate writing may be deemed an actual part of the testator's will, thereby mérging two documents
into a single instrument, the separate writing must have existed at the time the will was executed, and
the testator must have intended it to constitute the will” 95 C.I.S. Wills § 213 (Westlaw current
through December 2018 Update) (emphasis added) (footnote omitted). Furthermore, according to
C.1.S., "[ilntegration may not be utilized to alter the distributive portion of a valid will by way of an
invalid codicil." Id.

In this case, the record is completely and totally devoid of evidence of any facts and

circumstances that might suggest that the Document is admissible as part of Mr. Moore's Will under
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the South Carolina Code, the doctrine of integration, or the rules set forth in the Goethe and Martin

decisions. For example, there is no evidence in the record that: (1) the undated, unsigned,
unwitnessed separate Document was identified when Mr. Moore executed his Will on September 27,
1999; (2) the Document was attached to Mr. Moore's Will; (3) the witnesses to the Will can or will
attest to the fact that the Will and Document existed contemporaneously and that when Mr. Moore
signed his Will, he intended that his signature was to cover the Document; (4) the Document and the
Will are strongly connected by sense and form one single continuous and flowing Will that consists
of multiple pages, e.g., the Document and Will are expressed in different tenses, the Will is in the
first person and the Document is in the third person, the Document does not have a page number that
would suggest it was part of the Will; (5) the Will incorporated by reference the Document, as
required by S.C. Code Ann. § 62-2-509; and (6) the Document qualifies as a valid signed and
witnessed codicil to the 1999 Will under S.C. Code Ann. §§ 62-1-201(53) (a codicil is a will) and
62-2-502 (signature and witnessing requirements for executing a valid will). Finally, since the
doctrine of integration may not be utilized to alter the distributive portion of a valid will by way of an

invalid codicil, the Document in this case cannot be used to negate Mr. Moore!s bequest to all five of

his children of 1/5 shares of real estate and instead give the land to only one child.
Although counsel for the proponent of the Document asserted ciuring the December 22,2015
hearing during which the Documcnt- was offered for probate that the Document was “located with"
Mr. Moore's Will and is "presumed to have been present at the time of execution of the Will,"
transoripts of multiple proceedings before both the probate and common pleas courts below cast
considerable doubt on the chain of custody and location of the Documegt and whether it truly was

found af the same time and jn the same placg as Mr. Moore's Will. SeeR. __, Tr. Com. Pleas Ct.



Hearing Feb. 14, 2018 Tr. p. 24, 1L. 19-24 ("the [Document] itself, a copy of that letter was delivered

to [the proponent] . . . physically delivered by his mother . . . but it could have been physically

handed to him by his father ... " ); Id. Tr. at p. 64, 11. 19-23 ("Dennis found the Will and brought the,
Will with him for us to read it. . . [tThe [Document] was not with that Wil], you know, and we never

seen that letter until December the 22nd, 2015, whenever [the proponent] presented that

[Document]"); Id. Tr. at p. 65, 1l. 12-17 ("we believe three or four — I don't know whether Dennis
does or not —hree of us believe that [the proponent] tvped this letter up, we don't know who done it,
— but had it typed up, and [the proponenf] submitied it December 22. 2015"); R. ___, Prob. Ct,
Hearing Dec. 22, 2015 Tr. p. 31, I1. 17-25, p. 32, 11. 1-3) (despite an agreement by all heirs to "go in
the safe together" to "try to find the will," the proponent "went in the safe before we got there"); Id.
R. _ , Tr. p. 160, Il. 21-23 ("[t]hat's my mother's handwriting" on the envelope that allegedly
contained the Document); Id. R, , Tr. p. 164, il. 11-15 ("they put the original [Document] with the
will and{my broth%ii %e took it ouaéennisl-t—o}o_l%ft out of the will before it was presented to The
Court") In addition, there is nothing in the record that supports the unilateral and repeated assertions
by counsel for the proponent of the Document that all parties agreed or have stipulated that the
Document was drafted by Mr. Moore, found with and at the same time as the Will, and was executed
contemporaneously with the Will. The fact that the separate undated, unreferenced, unsigned, and

unwitnessed Document that was in a separate sealed envelope was not offered for probate until

almost twg years after the Will was accepted for probate is, in and of itself, strong evidence that the

Document may not have been “located with” and found at the same time as the Will. In short, the
above-described evidence in the record indicates that there is considerable doubt as to the veracity of

the proponent's claims regarding both the authenticity and the location of the Document and where
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In short, even if it is assumed, for the sake of argument only, that the doctrine of integration is

and when it was found.

recognized in South Carolina, the facts and circumstances do not support the application of the
doctrine in this particular case because: (1) there is no evidence that the Document was present when
Mr. Moore executed his Will on September 27, 1999; (2) the Document seeks to alter the dispositive

provisions of Mr. Moore's 1999 Will that left real property to all five of his children by instead

leaving the property fo only one of his five children; (3) Mr. Moore's Last Will and Testament and
the separate Document are not strongly connected and do not form one single continuous, flowing
Will that consists of multiple pages.
CONCLUSION
For the reasons stated, Respondent Phillip Frederick Moore respectfully asks this Honorable

Court to reverse the decisions by the probate and common pleas courts below to admit as part of Mr.

Moore's Will the undated, unsigned, and unwitnessed typewritten Document that was not mentioned
in the Will and was allegedly found in a sealed envelope that was separate from the Will. This

invalid Document should not have been admitted for probate as part of Mr. Moore's Will. In the

a_ltemative, Respondent Phillip Frederick Moore asks this Court to reverse the lower courts' decisions
and remand the case to the probate or common pleas courts for a trial to resolve the numerous factual
questions as to, inter alia, the circumstances surrounding the drafting, storing, and chain of custody
of the Document. In addition; this Court is asked to grant any other relief to Respondent Phillip

Frederick Moore that it deems to be just and necessary.

Respectfully submitted,

Pro- S tEIR e Migons
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AGBEBIIENT TO BUY AND SELL REAL ESTATE
. : RESIDENTIAL
% m

1. PAa'hEs:misegaitypin R Agre ; i Y I / ﬁQ_f’ﬁ_
v ErNGLA S

Tiinmas -

_A()!z?‘af : -
E! !BU‘{EH []SELLER 1S LIGENSED UNDEH THE LAWS OF SOUTH CAROLINA AS A REAL ESTATE

LICENSEE. -

2 PROPERTY TO BE SOLD: Subject to temms and cond'mans herein, Seller agrees to sell and Buyer agrees to buy
e following described propeny witht m‘tpmvanems and fixtures thereon:

Lot "B'ibck . Sechnn " Subdivision .- : —
‘ A an’ AWﬂM, BN

T {7 IR cﬁy_ 2. ZEZJ?’ZQZ
NO%U:V’ StaieofSouth Carol‘ma. . -

'." Seffer represents ﬂ'!atfhe operlyrsconnectedto E"Blic sewer sysiern arto, L__iseptc tank orto Qﬁ‘mwer orto

Elwel! system or o E]c'ther

’ Nopersonalpmpeﬂywﬁlconveyasapattcfﬂussa!e,excep‘tasdescnbed MJMM&L Lk {

! CDHVEYANCE SHﬁLL BE MADE‘ Gonveyance shall be made subject to-all easements as wall. as ccvenams of

‘record’ (prcmded they do nat. make “the txﬂe ‘unmarketable) and 1o all govemmental’ stafutes, ordinanm rules . and -

* reguiations, Seller agrees, 0. convey by marketable tile and déliver a pruper general. warranly deed, i appiicabie, free of | )
encumbizncés, except as hersm staied, Sefler agtees to pay all deed recording § e-deed shall be defivéred -
at the stipulated piacs of closing, and Fansaction closed on or before . A0 [ 2 -, notlaterinan:

" 9:00 pam: Thme is of the essence. Seller.and Buyer authorize their respective aitomeys and the seitlernent agent to fumish

to Listing Broker and Selling Broker GDPIEE of the final HUD-‘! setliemetﬁ statement for the transacntm for 1he:r veview prior
o closing.

4, © POSSESSION: Possession of said pmperly will be _given to Buyer at the time of dosmg SeIIer agrees to defiver

property fres of debris and i a cléan condiior. The propetty, including but not fmited to, landscaping ‘and lawn, shall be

maintained in the same condition from the efiective date of this agreement until possession is delfivered, ordinary wear and

“tear excepted. Possession by Buyer before c!ostng or by Seller after closing shall be subject to the terms and cond'ﬂions of
g or cooupancy.

OO

B.

METHOD OF PAYMENT: Purchase price shal -' nelid as follows; meéh or ElSuh]ect'eo Fnancmg Fiancing

7. EARNEST WMONEY: Th
Buyer and Seller authorize L5

; _ 11y S Fasttscrow Agent:to hiold and disburse samest
mariey according to the terms of thit agreement. Eamestmoneypaldby DCash. eck, or L] Other.

Braker does not guarantee payment of a check or checks accepted as eamest money. All escrow money received Shall be
depuosited as required by South Carolina law and South Carolina Real Estate Commission Rules and Regulations. At the -
consummation of this sale, the amest meney deposit shall be credited to the Buyer.
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DEATH CERTIFICATION

STATE FILE NUMBER :  139-13-042236

( EECEDENT'S NAME: *THOMAS GADDY MOORE*) SEX: MALE

3 AKA's: NA ' SOCIAL SECURITY NUMBER: 250-40-9693

3 ARMED FORCES: NO

DATE OF BIRTH: MARCH 15, 1929 AGE:84 YEARS !
i TYPE OF PLACE OF DEATHA HOSPITAL- INPATIENT COUNTY OF DEATH: FLORENCE

NAMEAND ADDRESS OF PLACE OF DEATH: CAROLINAS HOSPITAL SYSTEM, FLORENCE, SC 29505
PLACE OF DISPOSITION: MOUNT HOPE CEMETERY

DISPOSITION LOCATION: FLORENCE, SOUTH CAROLINA

METHOD OF DISPOSITION: BURIAL

DECEDENT'S RESIDENCE: 2125 KRISTENS CHANNEL, FLORENCE, FLORENCE COUNTY, SC, 29501

PLACE OF BIRTH: SOUTH CAROLINA MARITAL STATUS: WIDOWED (AND NOT
REMARRIED) E

SURVIVING SPOUSE'S NAME: NA g

FATHER'S NAME: WILLIAM STEVEN'MOORE : 3

MOTHER'S NAME PRIOR TO FIRST MARRIAGE: SARAH OWENS .

INFORMANT'S NAME: DR MARK LAWHCN RELATIONSHIP: GRANDSON

MAILING ADDRESS: 510 RIDGEWOOD DRIVE, FLORENCE, §C, 29501

FUNERAL HOME: STOUDENMIRE - DOWLING FUNERAL HOME, INC., 2402 S. IRBY ST., FLORENCE, 5C, 29505

FUNERAL DIRECTOR: TERRY I. BURNHAM LICENSE NUMBER: 2260
3 EMBALMER'S NAME: TIMOTHY R SPRENGER LICENSE NUMBER: 2553
: ACTUAL OR PRESUMED DATE OF DEATH : DECEMBER 20, 2013 MANNER OF DEATH : NATURAL

f\’\CTUAL OR PRESUMED TIME OF DEATH: 1911

.~ CAUSE OF DEATH - PART 1
CONGESTIVE HEART FAILURE

= AORTIC VALVE STENOSIS
ACUTE RENAL FAILURE ‘ \
| —> ENCEPHALOPATHY &— EncopRodopsi —fF drecoer o 3w Brasnn

OTHER SIGNIFICANT CONDITIONS - PART II:

NA
CORONER CONTACTED? NO AUTOPSY PERFORMED? NO AUTOPSY AVAILABLE? NA
DATE OF INJURY: NA TIME OF INJURY: NA INJURY AT WORK? NA

PLACE OF INJURY: NA

LOCATION OF INJURY: NA

HOW THE INJURY OCCURRED?

NA

CERTIFIER NAME AND TITLE: MD TRAESA A. BROWN LICENSE NUMBER: 32486
CERTIFIER'S ADDRESS: 105 NORTH RAILROAD AVE, LAMAR, SC, 29069

DATE FILED: DECEMBER 30, 2013 -
DATE OF ISSUANCE: MARCH 17,2014

SPECIAL INSTRUCTIONS :

NA

SC03467431

This is a true certification of the facts on file in the Division of Vital Records, SC Department of Health and
Environmental Control. Sy
Y 3

Catherine Templeton
Director and State Registrar

This copy is not valid unless prepared on an engraved border displaying the state seal and issuing agency I}go. 4 %rz;-,
l/'/ FROMOT L Pll Pﬂfﬁ:ﬁ
Revision Date: 07/16/2013 % South Carolina Departnen: af Heat
%, wpd Endroomenta) Comrol
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1 ~Q You need to use a name. 3
2 ZA  Thomas —— Thomas. a.
34 (o] Okay. = ' Sk
4 -—.Z-'L_ 'fhomas—-Tl\:l:omﬁJs,Mgor\g— _
5. Q Okay. - ‘
& od - o2id that he hd dementia. - And it's T
7 like I told them — I told my brother, I said, vou
8| . & are askiﬁg g; to say that my father had dementian li
9| (sicl. I said, if he had dementian and he was - :
10| crezy. I said, wouldn't the doctors had — had
11} give him médicatign for that? Bnd why they weré X .'_' ' ;
12 | -asking me to say that, I don't know. I mean, I° 11‘ I
13| be honest with you, I-—— I don't know why they P
14| would have — asking me to say that my father — h
15 || ‘which, you. know, -that he had deme_ntian.‘ I don"t
16| know why they were asking me that. *
RS o m 0 Ehat is your “inderstanding ’of what
20} Gt e Py M RN
SHOA L_Mv_n_.:__/a- A Tt's when pgfmle that don't know how to.
90| write thei# bills, checks, and stuff like that.
2% - . .0 Okay. And your testi?nony is your : T
22| father mever reached a poift where he didn‘t have
#23-] the ability mentally and physically to do that? F
28 .. A  That's right.
25 0 Okay.’ So let's make sure I understand.
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STANDARD OF REVIEW

"The standard of review applicable to cases originating in the probate court is

' controlled by whether the underlying cause of action is at law or in equity." In.re
Est. of Hyman, 362 S.C. 20, 25, 606 S.E.2d 205, 207 (Ct. App. 2004). An action to
construe a will is an action at law. Id. Thus, our review extends merely to the
correction of legal errors. Jd.="[T]his [c]ourt may not disturb the probate [court's]
findings of fact unless a review of the record discloses there is no evidence to
support them." In re Est. of Cumbee, 333 S C 664, 670, 511 S.E.2d 390, 393 (Ct.
App. 1999).

LAW/ANALYSIES
L Joint Tenancy with a Right of Survivership
Appellant argues the circuit court erred in ruling a joint tenancy with a right of

survivorship between Decedent and Appellant was defeated at the time a purchase _
agreement to sell a parcel of real property was signed. We agree.

Section 27-7-40(a) of the South Carolma Code (2007) provides joint tenancy
inctudes the following incidents of ownership:

(i) In the event of the death of a joint tenant, and in the
event only one other joint tenant in the joint tenancy
survives, the entire interest of the deceased joint tenant in
the real estate vests in the surviving joint tenant, who is
vested with the entire interest in the real estate owned by
the joint tenants.

(1ii) The fee interest in real estate held in joint tenancy
may not be encumbered by a joint tenant acting alone
without the joinder of the other joint tenant or tenants in
the encumbrance.

(iv) If all the joint tenants who own real estate held in

joint tenancy join in an encumbrance, the interest in the

real estate is effectively encumbered to a third party or
arties. '
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Section 27-7-40(c) provides in part;

Except as expressly provided herein, any joint tenancy
severed pursuant to the terms of this section is and
becomes a tenancy in common without rights of
survivorship. Nothing contained in this section shall be
consirued to create the estate of tenancy by the entireties.
Nothing contained in this section amends any statute
relating to joint tenancy with rights of survivorship in
personal property but affects only real estate. The
provisions of this section must be liberally construed to,
carry out the intentions of the parties. '

Appellant and Decedent jointly purchased 334 Cypress Avenue in Garden City,
South Carolina, with each owning half of the property. They entered into an_
agreement to sell the property in November 2013, prior to Decedent's death on
December 20, 2013. The property was sold on December 27, seven days after
Decedent's death. Appellant signed the deed individually and received all the

proceeds from the sale, despite the existence of the sales contract before Decedent's

O death.

The probate court cited to section 27-7-40 of the South Carolina Code for the
proposition that if all joint tenants who own real property in joint tenancy join in an
encumbrance, the interest in the real property is encumbered for a third party or
parties. The probaie court wrote that this court expounded on the statute in South
Carolina Federal Savings Bank v. San-A-Bel Corporation,:307 S.C. 76, 78-79, 413
S.E.2d 852, 854 (Ct. App. 1992), when it held a "purchaser under an executory
contract for the purchase and sale of real property has an equitable lien on the
property in the amount paid for the purchase price," and "[t}his equitable interest
arises from payment of the money and does not depend on the purchaser's taking
possession of the real estate.” Thus, the probate court reasoned that the sales
contract entered into prior to Decedent's death encumbered the property, entitling
the purchaser to possession of the property upon payment of the agreéd price.arid
Decedent to one-half of the proceeds at closing. The court found that neitlter the
fact that Decedent's signature was not listed on the closing documents nor that the
deed was not prepared prior to Decedent's death invalidated Decedert's rights to
the proceeds of the sale of the property. Therefore, the probate court ruled the joint
tenancy with right of survivorship was defeated by the contract tg sell the property.
U and Decedent's Estate was entitled to one-half of the proceeds from the sale. The
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court ordered Appellant to pay Decedent's Estate $162,500 for the Estate's portion
of the sales proceeds. '

In its order, the circuit court found there was evidence to support the probate
court's findings; thus, they should not be disturbed. As to the legal question of the
effect of a contract to purchase and sell real estate creating rights for Decedent
after death, after a de novo review, the circuit court found the probate court
cotrectly interpreted and applied the relevant law. The circuit court noted this
court has held a "purchaser under an executory coniract for the purchase and sale
of real property has an equitable lien on the property in the amount paid on the
purchase price." Id. at 78, 413 S.E.2d at 854. Thus the cougt reasoned that once
Decedent and Appellant entered ipto the binding contract to sell the pﬂ)pgm{,
Decedent's death did not prevent “him from preserving all the rig nghts under it simply
because he was waiting for it to be executed. Accordingly, the court held
Decedent and Appellant were entitled to receive an equal share of the proceeds of
the sale. However, the circuit court noted the probate court incorrectly found half
of the $324,500 sale price was $162,500, when it should have been $162,250.

Appellant argues the probate court erred in ruling Appellant and Decedent's joint
tenancy with a right of survivorship was severed at the signing of the purchase
agreement for the sale of the property, He argues he was the sole owner of the
property at the time it was sold because Decedent passed away before the final
closing and recording of the property. He asserts the agreement to sell the |

& property, signed by both joint tenants, did not terminate the joint tenancy with a

right of survivorship. He argues § 27-7-40(a)(iv) allows for joint tenancies with a
right of survivorship to effectively encumber property to third parties but does not
state an encumbrance severs a joint tenancy with a right ofssurvivorship. Appellant
also argues the probate court incorrectly claimed jurisdiction over a non-probate
asset and ruled the joint tenancy with the right of survivorship was terminated at
the moment the contract for sale of the property was signed, He maintains there
are no South Carolina cases that address this i issue.

We find the case the probate court relied on, South Carolina Federal Savings Bank
v. San-A-Bel Corporatior, does not state a seller's interests in a joint tenancy with a
right of survivosship is severed at the signing of a purchase agreement. Also,
Section 27-7-40 of the South Carolina Code does not provide that an encumbrance
on real estate severs the joint tenancy with a right to survivorship. Thus, we lock
at other states for guidance. There is a split in authority as to whether a contract
for the sale of property severs a joint tenancy with a right to survivorship. "In
some jurisdictions, a contract of sale made by both or all of the joint tenants
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operates as a severance, while a contrary view is taken by other courts.” 20 Am.
Jur. 2d Cotenancy and Joint Ownership § 27.

Appellant cites to a Supreme Court of Washington case, Estate of Phillips v.
Nyhus, 874 P.2d 154 (Wash. 1994), where joint tenants brought suit against the
estate of a deceased joint tenant to declare their entitlement to proceeds from the
sale of property. The Nyhus court held that "[a] contract or agreement by only one
joint tenant to convey property held in joint tenancy destroys the right of
survivorship, terminates the joint tenancy and converts it into a tenancy in
common." Id. at 157-58. However, in the Nyhus case, at the time of the joint
tenant's death, the property was held by the parties as joint tenants with right of
survivorship with contractual rights-and-obligations arising from an earnest rhoney
agreement. Id. at 158-59. Because.there had been no severance of the joint
tenancy by execution of the earnest money agreement at his death, the right of
survivorship vested title in the surviving joint tenants along with the contractual
rights and obligations. Id. The court held the operative event was the joint tenant's
death and not the ultimate right to possession of the proceeds which followed as a
consequence of the post-death completion of the eamest money agreement. 1d.

In Weise v. Kizer, 435 So. 2d 381, 381 (Fla. Dist. Ct. App. 1983), the sole issue
before the Florida District Court of Appeal was whether a joint tenancy is severed
and the incident of survivorship destroyed when joint enants execute a contract to_
sell real property. In that case, Judith Weise and Wallace Cawthon held real
property as joint tenants with a right of survivorship. Id. Weise and Cawthon
entered into a contract to sell the property to Howard and Karla Moss; however,
Cawthon died apprommately one month before the closing. Id. The Weise court
held "severance does not automatically occur upon the gxecution of a contract tg
sell that is executed by all joint tenants, unless there is an indication ‘in the contract,
or from the circumstances, that the parties intended to sever and terminate the joint
tenancy.” Id. at 382. Thus, severance did not occur, and Weise was entitled to
receive all of the proceeds of the sale of the property. Id. at 381.

We are inclined to follow the Weise court. The sales contract was silent as to
whether severance of the joint tenancy was intended by Appellant and Decedent,
and no extraneous circumstances indicated severance was intended by the parties.
Thus, we find the probate and circuit courts erred in finding the joint tenancy
becaine a tenancy in common without rights of survivorship when Appellant and
Decedent entered into a sales contract for the sale of the property and hold the joint
tenancy was not severed in this case. Thcrcfore we reverse the probate and circuit
courts on this issue and find the Estate is not entitled to proceeds from the sale.
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Re: Inthe Matter of the Estate of: Thomas G. Moore (Michael D. Moore) vs.
Thomas P. Moore, Fraacine L. Lawhon, Linda K. Moore, & Phillip F.
Moore
Case No.: 2018-001144

Dear Sir or Madam,

Please find enclosed The Motion of Phillip Moore to Relieve Counsel signed by the
Respondent, Phillip Moore for filing. Also enclosed is a check in the amount of $50.00 for the
filing fee for the Motion to Relieve Counsel in the above-referenced case. We appreciate your
assistance with this matter. Should you have any questions or concerns, please do not
hesitate to contact our office.

Enclosure

cc: Phillip Moore
1504 Damon Drive
Florence, SC 29505
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