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STATE OF SOUTH
COUNTY OF HORF

DAVID A. JOHNSO

CAROLINA
%
N, SUSAN

WEISENBURGER,
JR., DARCY A. TEF
FARESE, JAMES F
DENNIS DUCATE,
MCLELLAN, DAVIC
CHRISTINE A. DEN
GINGER METTS R

VS.

SVI HOSPITALITY,
NATIONAL BANK (
CAROLINA

and
SVI HOSPITALITY,
HARICHARAN J. M
A. MISCHRA,
Third

VS.

SUPERIOR CONS'
CORPORATION,

Third

JOHN TERMAN,
lMAN PAUL
ARESE

JOAN

A. DEMER,
1ER and
CHARDSON

Plaintiffs,

LLC and
JF SOUTH

LLC,
ISHRA AND ILLA

Party Plaintiffs,

RUCTION

Party Defendants.

Defendants.
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IN THE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2008-CP-26-7956

RCRIVEY

mAY 03 208
o Court o PppealS g

(1A

ITERY

T
IS PR

197365

N

Adoy U141y

ORDER GRANTING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT
AGAINST THE DEFENDANT Svi HOSPITALITY LLC

This matter comes before me pursuant to Cross-Motions for Summary Judgment

by the Plaintiffs, filed on July 13, 2011, and National Bank of South Caqgmgmm, Bovd PA
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filed on December 1
Defendant, SVI Hos

The case bet
pursuant to an Orde
June 21, 2010. The’
Jr., Darcy A. Terma
David A. Demer, cr'
collectively “Plaintiff
(hereinafter “SVI") 8
severally, for recove
were not delivered t

'5,2010. The Plaintiffs also seek Summary Judgment against the
pitality, LLC(SVI).

ween Plaintiffs and NBSC is before me, as Special Referee,

]er of Reference signed by the Honorable Larry B. Hyman, dated

| Plaintiffs, David A. Johnson, Susan Weisenburger, John Terman,
p, Paul Farese, James Farese, Dennis Ducate, Joan McLellan,
ristine A. Demer and Ginger Metts Richardson (hereinafter

s") seek judgment against the Defendants, SVI Hospitality, LLC
nd National Bank of South Carolina (hereinafter "NBSC”) jointly and
rry of earnest money paid as deposits on condominium units which
o them in accordance with the contract between the Plaintiffs and

SVI. A separate Order Granting Partial Summary Judgment against the Defendant,

National Bank of S¢
SVI Hospitality, LLC
Judgment against it
which would suppor,
This decision
submitted and othet
motions.
Under the fat
is liable to the Plain
Paims project. |

The above Ci
as the Atlantic Palr
The Plaintiffs entere
collectively “Purcha
the Atlantic Palms F
execution of their P

uth Carolina has been signed and entered by me. The Defendant
did not attend the hearing on the Plaintiffs’ Motion for Summary
nor did it contest the motion or file any affidavits or documentation
t denial of the Motion.

is based upon the stipulations of the Parties, deposition portions
documents submitted to me prior to or at the hearing on the cross

its of this case, the issue presented is whether SVI Hospitality, LLC
iffs for refund of their earnest money deposits on the failed Atlantic

Statement of the Case

iptioned matter arises from the failed condominium project known

s Resort Horizontal Property Regime (hereinafter "Atlantic Palms”).
id into pre-construction purchase agreements (hereinafter

se Agreements”) with the developer SVI for the purchase of units at
tesort. Each Plaintiff paid earnest money deposits to SVI with the
urchase Agreements. The Plaintiffs filed their action in an effort to

recover their earnesit money deposits as a result of SVI's breach of the Purchase
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Agreements, includihg the failure to complete construction of or close the sale of the
Units as required by the Purchase Agreements. The Defendant NBSC was the
construction lender for SVI, and the Plaintiffs claim that NBSC, as the holder of the
earnest monies, is llable to them because NBSC benefited from the use of the Plaintiffs’
earnest monies.

In their Amer! ded Complaint, filed on September 3, 2010, the Plaintiffs state
causes of action against the Defendant SVI for breach of contract, equitable lien,
quantum meruit/unjust enrichment, constructive trust, violation of the Federal Interstate

Land Sales Full Disclosure Act and violation of the South Carolina Unfair Trade
Practices Act. The ipleading makes claims against NBSC for breach of contract,
equitable lien, quan“tum meruit/unjust enrichment and constructive trust. The Plaintiffs’
claims against the [;)efendant NBSC are addressed in a separate order.

In the Defendant SVI's Answer, Cross-Claim, Counterclaim and Third Party
Complaint, it denies; the Plaintiffs’ claims and counterclaims against the Plaintiffs for
breach of contract. |It also cross-claims against the Defendant NBSC for indemnity,
alleging that the losses were the fault of the Defendant NBSC, and the Defendant
NBSC should reimtiurse SVI for any damages it incurs. The Defendant SVI also
brought a Third Party Complaint against Superior Construction Corporation, alleging
Superior is at fault for any losses. SVI's claims against Superior have been dismissed
by Consent Order clated July 19, 2010. By agreement, the Defendant SVI did not file an
Answer to the Plaintiffs’ Amended Complaint, and its original Answer serves as its
responsive pleading.

The parties l”\ave exchanged written discovery, and the 30(b)(6) depositions of
the Defendant SVI and the Defendant NBSC have been taken. The Plaintiffs and
Defendant NBSC have filed Cross-Motions for Summary Judgment supported by
affidavits and by joint Stipulations. Additionally, the Plaintiffs submitted documents prior
to and at the hearirjg on the Cross Motions for Summary Judgment, including portions
of depositions takein and other documents produced in discovery.
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i Findings of Fact

Based upon trl‘le evidence submitted, ! find as material facts the following:

1. Each of the Plaintiffs entered into separate Purchase Agreements
(hereinafter "Purcha:”;e Agreements”) with the defendant SVI Hospitality, LLC
(hereinafter “SVI") fo”r the purchase of Unit(s) (hereinafter “Units") at a project known as
the Atlantic Palms Resort Horizontal Property Regime (the "Project”). Copies of the
Purchase Agreements and copies of each of Plaintiffs’ cleared earnest money deposit
checks, were attachi2d to the stipulations of the parties collectively as Exhibit A-1 to

Exhibit A-8. A sumnﬂlary of the Purchase Agreements is as follows:

,‘ Date of

gi Purchase Deposit Date of Deposit
Plaintiff Unit # | Agreement Amount Check

! December 5,

f 2005, as

y amended by

’l contract dated December 5, 2005
Demer, Christine | | February 18, ($2,000; January 10,
and David 307" [ 2006 $31,980.00 2006 ($29,980)
Ducate, Dennis June 11, 2005
and Joan ($5,000); July 7, 2005
McLellan 511 June 30, 2005 $16,990.00 ($11,990)

I June 17, 2005

' ($5,000); July 11, 2005
Farese, James 416 July 9, 2005 $14,990.00 ($9,990)
June 16, 2005
' ($5,000); July 7, 2005

Farese, Paul 811 June 30, 2005 $16,990.00 ($11,990)
Johnson, David A. | 313 August 29, 2005 | $14,990.00 August 30, 2005
Richardson,
Ginger Metts 607 August 16, 2005 [ $16,990.00 August 4, 2005

1 The Demers originally had contracts for Units 513 and 509, but they amended their contracts to
purchase Unit 807 inste:ad.

, Page 4 of 16




Terman, John and
Darcy A.

July 5, 2005, as
amended by
contract dated
July 20, 2006, as
| amended by

| contract dated
309% | July 17, 2007

$28,990.00 July 5, 2005

Weisenburger,
Susan

March 27, 2006

423 March 27, 2006 $21,000.00

2. Each
above, to SVI. Plai

3. SVI di
checking account v
("Beach First Accou
comingled with the :
are not parties to th
Account.

4. Defen
sign any of the Purc

2laintiff paid their earnest money deposit, in the amounts set forth
iff's earnest money deposits total $162,920.00.

:posited each Plaintiff's earnest money deposit checks into a
aintained by SVI, in the name of SVI, at Beach First National Bank
nt"). Each of Plaintiff's earnest money deposits was, at all times,

2arnest money deposits of other prospective Unit purchasers (who
Is action), and comingled with other funds in the Beach First

dant National Bank of South Carolina (hereinafter “NBSC") did not
shase Agreements. NBSC is not named in the Purchase

Agreements. The Rurchase Agreements refer to lender or lenders, but do not

specifically name N

BSC.
the parties stipulate that the Purchase Agreements in their entirety

" speak for themselves, the parties called the following paragraphs to the Court's

5. While
attention:
A. With |

espect to the disposition of the Plaintiffs’ deposits, each Purchase

Agreement provides the following:

Purchase Agreements, 1 2.
At any time :nafter the closing by Seller [SVI] of its construction loan for the

construction’
Purchaser’s

of the Project, the Seller shall be free to use any or all of the
Deposit, together with any interest earned thereon, if any, at any

2 The Termans origina

ly had contracts for Units 813 and 600, but they amended their contracts to

purchase Unit 309 insti2ad.
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time prior to 1he Purchaser’s closing on the Unit, for land acquisition, architectural
and englneenng fees, building permits, plan review fees, legal fees, construction
costs and otriner costs associated with the Project. The Purchaser hereby waives
any claim of ; 2 lien equitable or otherwise, on the Property by virtue of
Purchaser’s payment of the Deposit or its use in the Project to the degree that
any such Iler‘ may exist, Purchaser agrees that any equitable lien which
Purchaser may now or hereafter possess in the Property or the Project is hereby
subordlnated( and made junior to any right or lien of the Seller's construction
lender, mclucllng specifically, but not limited to, a mortgage lien given by Seller to
any fmancnal‘lnstltutlon to secure a loan for land acquisition or for construction of
the Project. ’

B. Paragraph 8 of each Purchase Agreement provides:

|J

Subject to S<=ller s right to terminate this Contract as set out above, and subject
to delays cat]nsed by acts of God, war, acts of terrorism, labor or material
shortages, sirikes or other reasons beyond Seller's control, Seiler shall complete
construction fof the improvements and tender a Deed to the Unit to the Purchaser
within two (2) years of the date of the full execution of this Contract.

C. Paragraph 16 of each Purchase Agreement provides:

This Agreemjent shall inure to the benefit of, and be binding upon the parties and
their respectlve heirs, successors, assigns, executors or administrators. The
rights of tho Purchaser may not be assigned to any party, persons or
entity, w:thout the express written consent of the Seller, which consent
may be wuthnheld for any reason. Seller may assign its rights and obligations
pursuant to this Agreement. (Emphasis appears in Purchase Agreements.)

D. Paragraph19 or 20 of each Purchase Agreement provides:
SUBORDIN/’\TION TO MASTER DEED AND CONSTRUCTION MORTGAGE:

The rights of

Purchaser under this Purchase Agreement are subordinate to any

construction|or other mortgage granted by Seller, and in the event of foreclosure
of that construction or other mortgage, or the receipt by the construction

mortgage le
atits optlon

ader of a deed in lieu of foreclosure, Seller's construction lender may,
terminate this agreement. Purchaser further agrees that this

Purchase Aqreement does not grant Purchaser any lien or other interest in the

Property on
Master Deel

E. Paras

If the Seller
shall contim
sole remed)

thich the project is being constructed and the Seller may record its
i without any required action of the Purchaser.
graph 17(b) of each Purchase Agreement provides:

shall default under the terms and conditions hereof, and such default
1e after 30 days written notice to Seller, the Purchaser may, as its
elect to have all deposits hereunder returned, together with any
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interest earne

d thereon, if any, as liquidated damages, this Contract then

becoming nuII and void and neither party having further obligations to the other

hereunder. F

urchaser may not bring an action for actual or consequential

damages bey’ond the return of the Deposit.

6. In December 2005 or January 2006, SVI entered into a contract with

Superior Constructic

n to construct the improvements for the Project. The Project

involved the conversion and renovation of an existing motel, owned by Mike Mishra
(*Mishra”) into condominiums, and the addition of two new floors. Mishra's wife and son

were the named members of SVI, and Mishra was the “Manager” of the LLC.

. |
7. When

have in place lendei
with Beach First Nai

t entered into the construction contract with Superior, SVI did not
financing to fund the Project, however SVI had discussed financing

ional Bank.

8. Despite the fact that it did not have a construction loan in place, Mishra

and SVI permitted S
Project in or around

uperior Construction to commence demolition and work on the
February 2006. Superior's work was funded, in part, by Mishra, and

in part by $1,144,996.92 in advances made by NBSC to Mishra pursuant to a
modification of an outstanding promissory note owed by Mishra to NBSC (“Mishra

Note"). The purchasers’ deposits were not used at this time. The Mishra Note was

secured by an existing first mortgage on the Property.
9. SVI presented the Project to several lenders, including Beach First.

Beach First preliminarily approved financing of the project, but withdrew its commitment

when demolition exposed additional necessary work that had not been anticipated.
Beach First then advised Mishra/SV! that it could not provide financing because the size
of the loan needed xceeded its lending limits.

10.  During
Project.
11.  Inlate

construction loan.
12. NBSC

the late fall of 2005, SVI approached NBSC seeking funding for the
2005, SVI and NBSC entered into negotiations for a permanent

eventually agreed to extend certain loans to SVI for the purpose of

financing SVI's construction/remodeling of the Project.
13.  As each contract was consummated, the earnest money deposit was

!
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received and depos|

copy of the complet
16).

14. In No
prospective Unit pu

account located at |

[ - .
ited into the SVI account at NBSC, and NBSC was provided with a
ed contract. (Mishra Depo page 54, Lines 21-25, page 55, Lines 7-

rember 2005, SVI transferred the earnest money deposits of
rchasers from its Beach First Account into a non-restricted checking
NBSC, account number 754-257-160-1 (“SVI Checking Account”).

This money remainad in the SVI Checking Account, intact and under SVI's control, until

the August 22, 2001
construction loan.
15. When
Checking Account,
prospective Unit pu
16.
B-1toB-12tothe ¢
i.
ii.
iii.

iv.

vi.
Vii.

viii.

Xi.

Xii.

NBSC

5 closing, when it was swept into the Project at the closing of the

SVI deposited the funds from the Beach First Account into the SVI
NBSC knew that the funds represented deposits made by
rchasers and knew the terms of the Purchase Agreements.

's loans for the construction of the project are evidenced by Exhibits
tipulations of the Parties:

First Mortgage and Security Agreement dated August 22, 2006;
Loan Agreement dated August 22, 2006;

Promissory Notes dated August 22, 2006; .

Assignment of Sales Contracts and Pledge of Deposit Accounts
dated August 22, 2006 (hereinafter “Assignment”);

Collateral Assignment of Management Agreement dated August 22,
2006;

Assignment of Leases, Rents and Profits dated August 22, 2006;
Assignment of Construction Documents dated August 22, 2006;
Assignment of Contracts, Intangibles and Licenses dated August
22, 2006.

Loan Modification Agreement dated September 27, 2007;
Mortgage and Security Agreement dated October 5, 2007;
Promissory Note dated October 5, 2007; and,

Assignment of Contracts of Sale and Earnest Monies dated
October 5, 2007.
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(collectively, “Loan IDocuments”).

17.

As paﬁt of the loan documents, NBSC required SVI to execute, inter alia, a

Loan Agreement, a First Mortgage and Security Agreement, and an Assignment of
Sales Agreement and Pledge of Deposits and Accounts. These loan documents
address the Plauntlﬁs earnest money deposits in the following ways:

a)

d)

|

Sales|Contracts for Units and applicable law permit the earnest money
deposits to be used by Borrower (SVI) for construction of the
impro‘IVements. (Loan Agreement, dated 8/22/06, Article Il, Sec. 2.1 (1).
Lende‘ r acknowledges that earnest money deposits are to be held in trust
until the terms and conditions of the Sales Contract have been met.
Lender also sets up the procedure for deposits to be disbursed at closing
of the units. “This Agreement is made subject to the terms of the Sales

Contriacts, and to the rights of the purchasers under the sales contracts or
by lav/ and the Lender shall consent to the release of any deposits that are
requifed to be refunded to a Purchaser under the terms of the Sales
Contract or by law.” (Assignment of Sales Contracts and Pledge of
Deposits and Accounts, dated 8/22/06, 1 3).

“Saleis Contracts say deposits can be used in construction... in the event a
refund is required to be made... either before or after default... Such
refund shall be added to the principal balance of the Secured Obligation,
in such order as the lender shall elect...” (Assignment of Sales Contracts
and FH’ledge of Deposits and Accounts, dated 8/22/06, 1 4).

NBSC is granted a security interest in all present and future Purchase
Agreements, all earnest monies deposited. The Agreement calls for
NBSC to collect the proceeds under the Purchase Agreements, including
the eiarnest money and apply those funds to the Note, interest and
attorneys’ fees and expenses in such order as the lender may elect, to the
extent the Earnest Monies are not expended for development costs of the
Project. (Assignment of Contracts of Sale and Earnest Monies, dated
10/5/07, 991, 2).
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18. The Lban Agreement provides that all of the earnest money deposits be

deposited upon rec

<”'-3ipt with the Lender [NBSC] in the Construction Account, and

Borrower [SVI] authorizes Lender to make Construction Advances from the

Construction Accoupt pursuant to the provisions of the Loan Agreement. (Loan

Agreement, Constrt

19.
equity of $1,650,00
Commitment Letter
Money deposits be
(Commitment Lette

20.
comprising the Atla
22, 2006 closing, th

Prior 1

21. Onor
$16,300,000 were ¢
22. Thek

August 22, 2006, w.
following:
At clo.
Millior
The Ir
from t
SVi f
figure

closinh
(i

The I\q

|l

iction Rider 2 (I) (ii)).
BSC Commitment Letter dated July 27, 2006 provided that SVI's
.00 would come form the purchaser's earnest money deposits. The

'also provides that the Contracts for Sale and Purchase and Earnest

|

assigned to NBSC as Lender as part of the Closing Requirements.

", Exhibit A to NBSC's Commitment, of record).

o the construction loan closing on August 22, 2006, the real property
ntic Palms project was owned by Mike Mishra. As part of the August
e property was transferred to SVI Hospitality, LLC.

about August 22, 2006, the NBSC loans to SV, totaling

losed.

UD-1 settlement statement for the NBSC Loan closing, dated
as attached as Exhibit C to the Stipulations of the Parties, shows the

3ing, $6,598,350.03 in loan proceeds was drawn from the $16.3
loan from NBSC (“Initial Construction Loan Draw");

itial Construction Loan Draw was combined with the $1,750,000

he SVI Checking Account (which contained deposits obtained by
r'om prospective Unit purchasers), for a total of $8,348,650.03. This
is shown on the HUD-1 as the gross amount due from SVI at the

g. From this amount:

1) $6,179,345.36 was used to pay off the existing indebtedness on
the Property owed to NBSC;

(2) $1,676,345.36 was paid to Superior for work completed up to the

time of closing that had not already been paid for as described in
paragraph 8, supra;
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(f?) $300,000 was paid to Mishra to reimburse him for advances
made on the Project; and
(11) $192,559.67 went towards various closing costs.

23.  As pait of the loan approval process, NBSC reviewed the Purchase

_ -~

Agreements and we's aware of the terms of the Purchase Agreements.
24.  Paragjaph 8 of the Purchase Agreements required SVI to tender a deed

and title to the Unit ho later than two years after the execution of the Purchase
|

Agreements.

25. The Algust 22, 2006 Promissory Notes matured on August 22, 2007, and
were not paid as agreed. On August 22, 2007, the Project was unfinished.

26. On September 20, 2007, SVI and NBSC entered into a Loan Modification
Agreement which piovided, among other things, that the Maturity Date for the August
22, 2006 Promissory Notes would be extended to February 2, 2008. See supra at 1
16(ix).

27. Onor dabout October 5, 2007, NBSC loaned SVI an additional $2,500,000
to fund the completion of the Project. See supra at 1 16(xi).

28. The City of Myrtle Beach issued a Certificate of Occupancy for the Parking
Garage and Levels {1-6 of the Project on November 16, 2007. It issued a Centificate of
Occupancy for the remaining two levels of the Project on December 4, 2007.

29. After finally receiving Certificates of Occupancy, SVi was préparing to
schedule closings. ‘Although there is no evidence that SVI sent notices to the
purchasers to closejafter receiving the Certificates of Occupancy, it appears that several
of the Purchasers aitempted to close. One of the barriers to closing was the fact that in
December 2007 and in early 2008, the General Contractor, Superior Construction
Corporation, and several other subcontractors filed mechanics liens against the project.

30. Certain mechanic’s liens were filed against SVI Hospitality, LLC that
encumbered the Property at the time the Certificates of Occupancy were obtained by
SV, and further lierjs were filed after the Certificates of Occupancy were issued.

31.  All of ihe Loans matured on February 2, 2008. Despite demand, they

were not paid as agreed.
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32.

Property.
33.

On Fébruary 28, 2008, NBSC commenced a foreclosure action for the

|

Despite attempts to close on units in early 2008, SVI was unable to obtain

the necessary appriovals from NBSC close on the units. As a result, none of the pre-

construction Purchs

1se Agreements were closed. (Mishra deposition page 79, line 5 to

I
page 81, line 19). It is undisputed that the delays for mechanics liens and costs

H

overruns are not excusable delays under the Purchase Contracts or under the Federal

Interstate Land Sal
82, line 5).

34.
This refusal to cons
considerations rela

3s Full Disclosure Act. (Mishra deposition page 81, line 3 to page

I

Another barrier to closings was the refusal of NBSC to consent to closing.

ient was due to the mechanics liens filed and due to economic
‘ed to the project as a condominium. (Bill Short e-mail attached to

Plaintiffs submissions as “Exhibit B" and Deposition of Wade King page 88, lines 6-10,

page 94, line 10 - ;[

market for condomi
was more valuable

)age 96, line 3; page 97, lines 7-23). Due to the downturn in the
niums, it became apparent to NBSC that the property or the loan
for sale as an intact hotel, rather than a partially sold condominium

roject was not completed as planned due, in large par, to a dispute
tality, LLC and its contractor, Superior Construction Corporation.

d not deliver title to and did not deliver possession of the Units to
or any other contracted purchaser.

project.
35. TheF
between SVI Hospi
36. Svid
any of the Plaintiffs
37. Atvat
did not refund the F
38. Base

unit owners, includi
on their units, but t
place due to the fili

39.
conscious decision
detrimental to NBS

From

ious times, Plaintiffs demanded SVI refund their deposits, but SVI
laintiffs’ deposits.

] upon an email submitted by Plaintiffs, in early 2008, one or more
ng the one of the Plaintiffs (Weisenburger), were prepared to close
1e Defendant, NBSC would not agree to allow the closing to take
1g of mechanics liens.

the 30(b)6 deposition of NBSC, it is evident that NBSC made a
not to allow closings at the project because it was economically

C to allow a few closing to occur.

Page 12 of 16




40. NBSC

(brought a foreclosure action against the Defendant SVI for the

Atlantic Palms Resart based upon its default on the construction loans. Before the

II

foreclosure was con’)pleted, NBSC sold the Atlantic Palms Resont, and it is currently
being operated as a hotel by a non-affiliated third party. None of the purchasers,

|
including the Plaintit

fs, were named as parties or otherwise included in the foreclosure

proceedings. SVI hias no current interest in the property. (SVI deposition page 15, line

12 to page 16, line £).

Standard of Review

|
Summary judgment is proper only when there is no genuine issue as to any

material fact and... t
Baughman v. Ameri

ne moving party is entitled to judgment as a matter of law. See
can Telephone and Telegraph Company, 306 S.C. 101, 401 S.E.2d

537 (1991). Under
the initial responsibi
Id. In determining w
reasonable inferenc

j3{ule 56 (c) S.C.R.C.P., the party seeking summary judgment has
ity of demonstrating the absence of a general issue of material fact.
hether summary judgment is appropriate, the evidencé and its

3s must be viewed in the light most favorable to the non-moving

party. Id.
Legal Analysis and Conclusions of Law

In considering a breach of contract dispute, the court shall first consider the
express language of the agreement itself. |If the language contained therein is clear and
unambiguous, the cpourt shall determine the rights of the parties as a matter of law.
Holden v. Alice Manufacturing, Inc., 317 S.C. 215, 220, 452 S.E.2d 628, 631 (Ct. App.
1994). Where an a(“:tion presents a question as to the construction of a written contract

and the language ofjthe contract is clear and unambiguous, the question is one of law.
J.T.M. Co., Inc. v. Vane, 283 S.C. 512, 323 S.E.2d 794 (Ct. App. 1984); see also
Stuckey v. UniversitﬂLof South Carolina, 284 S.C. 295, 325 S.E.2d 709 (Ct; App. 1985).
Furthermore, the Iarﬂlguage used in a contract must be interpreted in its natural and

ordinary sense. Twzanty Ninth Avenue Corporation v. Great Atlantic & Pacffic Tea, Co.,
Inc., 428 S.E.2d 73¢;L (Ct. App. 1993); see also Holden v. Alice Manufacturing, Inc., 317
S.C. 215, 452 S.E. 2d 628 (Ct. App. 1994). A contract should receive sensible and
reasonable construction and not such construction that will lead to absurd
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consequences or u”njust results. Holden v. Alice Manufacturing, 317 S.C. 215 452
S.E.2d. 628, 631; Eiruce v. Blalock, 241 S.C. 155, 127 S.E. 2d 439 (1862).

it is clear theI t the Purchase Agreements were breached by SVI. SVI's failure to
deliver the units upon receipt of the Certificate of Occupancy or within two (2) years
from the date of each agreement is undeniably a breach of the agreement. None of the

claims for delay due to disputes with the general contractor or the expandéd scope of
the project are defenses under the Purchase Agreements or under the applicable law.
There is no evidence that the Plaintiffs breached the Purchase Agreements or in any
way caused the breach by SVI.

The Purchasie Agreements provide that if SVI, as seller, defaults under the
contract, the Plaintiffs, as purchasers, are entitled to a refund of their earnest money
deposits, together \vith any interest earned. (Purchase Agreements, 1 17(b). The ‘
Purchase Agreements also provide that upon default by SVI, the contract$ become null
and void. Therefore, since SVI has defaulted under the Purchase Agreem:ent, the
Plaintiffs are entitled to judgment against the Defendant SVI| for the amount of their
earnest money deposits, plus pre-judgment interest. ,

THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED tha’@ pursuant to
the South Carolina|Rules of Civil Procedure, the Piaintiffs, David A. Johnslon, Susan
Weisenburger, Johp Terman, Jr., Darcy A. Terman, Paul Farese, James Farese, Dennis
Ducate, Joan McLejllan, David A. Demer, Christine A. Demer and Ginger Metts
Richardson, have jiidgment against the Defendant, SVI Hospitality, LLC, as follows:

1. (@) [ Plaintiff David A. Johnson is entitled to judgment against the

Deferidant NBSC in the amount of Fourteen Thousand Nine Hundred
Ninety and No/100 ($14,990.00) Dollars, plus pre-judgment interest at a
rate oﬁf 8.75% from November 16, 2007 until December 15, 2011,

(b) | Plaintiff Susan Weisenburger is entitied to judgment égainst the
Deferidant NBSC in the amount of Twenty-One Thousand and No/100
($21,000.00) Doliars, plus pre-judgment interest at a rate of 8.75% from
Noveinber 16, 2007 until December 15, 2011;

(c) Plaintiffs John Terman, Jr. and Darcy Terman are entitled to
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judgment against the Defendant NBSC in the amount of Twenty-Eight
Thousand Nine Hundred Ninety and No/100 ($28,990.00) Dollars, plus

pre-juiigment interest at a rate of 8.75% from November 16, 2007 until
Decerpber 15, 2011;

(@)

Plaintiff James Farese is entitled to judgment against the Defendant

NBSG in the amount of Fourteen Thousand Nine Hundred Ninety and
No/100 ($14,890.00) Dollars, plus pre-judgment interest at a rate of 8.75%

1!

from MNovember 16, 2007 until December 15, 2011;

)

Plaintiff Paul Farese is entitled to judgment against the Defendant

NBSC in the amount of Sixteen Thousand Nine Hundred Ninety and
No/100 ($16,990.00) Dollars, plus pre-judgment interest at a'rate of 8.75%
from November 16, 2007 until December 15, 2011;

("

Plaintiffs Dennis Ducate and Joan McClellan are entitled to

judgment against the Defendant NBSC in the amount of Sixteen
Thougand Nine Hundred Ninety and No/100 ($16,990.00) Dollars, plus

pre-ju

Jdgment interest at a rate of 8.75% from November 16, 2007 until

Decernber 15, 2011;

(@)
judgm
Thous

Plaintiffs David A. Demer and Christine A. Demer are entitled to
ent against the Defendant NBSC in the amount of Thirty-One
:and Nine Hundred Eighty and No/100 ($31,980.00) Dollars, plus

pre-judgment interest at a rate of 8.75% from December 4, 2007 until

Decet
(h)

Defen
Hundi
intere!
2011.
Post-j
paid i

nber 15, 2011; and

Plaintiff Ginger Metts Richardson is entitled to judgment against the
dants SVI and NBSC in the amount of Sixteen Thousaﬁd Nine

ed Ninety and No/100 ($16,990.00) Dollars, plus pre-judgment

st at a rate of 8.75% from November 16, 2007 until December 15,

udgment interest at a rate of 7.25% from December 16, 2011 until
0 full.
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ITIS FURTI—]iEH ORDERED, ADJUDGED AND DECREED that this action is

ended. i

]
AND IT IS SO OREEIDEHED.

i
i

Manning, South Caﬁrolina
i

December 12, 201::2

I
1

G’fﬂm& W. 4 za/w 0

he Honorable Thomas V\(."Coopy,/ Jr.
Special Referee
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