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This matter comes before the Court by way of an application for post-conviction relief filed
by Toaby Trapp (“Applicant”) on April 9, 2018. Respondent made its return on or about July 10,
2018. The Court convened an evidentiary hearing into the matter on October 26, 2021, via the
WebEx Virtual Courtroom. Applicant was present at the hearing and represented by Ashley A.
McMahan, Esq. Michael J. Neubauer, of the South Carolina Attorney General’s Office,
represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. Applicant’s trial counsel,
Dietrick Lake, Esq. (“Counsel”), and Matt Ellis of the South Carolina Attorney General’s Office,
also testified. The Court had before it Applicant’s records from the South Carolina Department of
Corrections, a copy of the original trial transcript, the records of the Newberry County Clerk of
Court regarding the subject convictions, and the pleadinés. The Court finds as follows:

L PROCEDURAL HISTORY

Applicant is currently confined in the South Carolina Department of Corrections pursuant

to orders of commitment of the Newberry County Clerk of Court. In March 2012, the Newberry

County Grand Jury indicted Applicant for Trafficking Crack Cocaine (2012-GS-36-0267).
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Applicant was represented by Dietrick A. Lake, Esquire. Deputy Solicitor Dale Scott, and
Assistant Solicitor Taylor Daniel of the Eighth Circuit Solicitor’s Office prosecuted the case.

On October 30-31, 2014, Applicant appeared for trial before the Honorable Eugene C.
Griffith, Jr, and a jury. Applicant was subsequently convicted of Trafficking Crack Cocaine. Judge
Griffith Jr,, sentenced Applicant to imprisonment for a term of twenty-five years.

Applicant, through retained counsel, filed a timely notice of appeal. Applicant’s appeal was
perfected by counsel, by filing an Initial Brief of Applicant on May 19, 2015, In Applicant’s brief
he raised the following issues:

1. The trial court erred in admitting the drugs into evidence when the Respondent failed to
establish a strict chain of custody.

2. The trial court erred in admitting testimonial evidence in violation of the Appellant s Right
of Confrontation.

3. The trial court erred when it failed to grant the petitioner a hearing and suppress the

evidence pursuant to a defective search warrant,
4, The trial court erred in failing to suppress an inadmissible statement.

On Sebtember 18, 2015, the State filed an Initial Brief of Respondent. Following briefing,
on December 6, 2016, oral arguments were held. On May 25, 2017, the South Carolina Couft of
Appeals issued a written opinion affirming Applicant’s convictlon and sentence. The South
Carolina Court of Appeals found the State presented sufficient evidence to reasonable demonstrate
a complete chain of custody; the documents used to establish the chain of custody were
nontestimonial, therefore they were not subject to the Confrontation Clause; the magistrate judge
properly issues a search warrant based on the evidence presented; and, Applicant’s statement was
knowingly, intelligently, and voluntarily given, and Applicant voluntarily waived his Miranda’
rights. State v. Toaby Trapp, 420 S.C. 217, 801 S.E.2d 742 (2017). On June 7, 2017, Applicant,

through counse], filed a Petition for Rehearing, In his Petition, Applicant further elaborated on the

! Miranda v. Arizona, 384 U.S. 436 (1966).
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four issues contained in his Brief of Appellant to the South Carolina Court of Appeals, and
requested the South Carolina Court of Appeals conduct a rehearing in this matter. On June 23,
2017, the South Carolina Court of Appeals, by written order, denied Appellant’s petition for
rehearing,.

On July 21, 2017, Applicant, through counsel, filed a Petition for Writ of Certiorari to the
South Carolina Supreme Court raising the same issues Applicant raised in his brief to the South
Carolina Court of Appeals. The State filed their Return to Petition for Writ of Certiorari on August
21, 2017, and argued the South Carolina Court of Appeals correctly affirmed Applicant’s
conviction and sentence. On August 30, 2017, Applicant filed a Réply in Support of Petition for
Writ of Certiorarl. On February 1, 2018, the South Carolina Supreme Court issued an order
denying Applicant’s Petition for Writ of Certiorari. The Remittitur was issued on February 2, 2018.

II. FACTS

On October 8, 2011, Applicant’s residence, located on at 91 Little Ranches Road in
Newberry, South Carolina, was burglarized by unknown suspects. Tr. p. 134, 1. 17- p. 135, 1. 9.
Applicant called 911 to report the burglary and deputies from the Newberry County Sheriff’s
Office responded to Applicant’s residence. Tr. p. 134, 1. 17- p. 135, 1. 9. When deputics arrived,
Applicant told them $7,000 was taken from a shoebox in his bedroom and some jars of change
from other areas of the house were also taken. Tr. p. 135, 1. 7-18. As deputics were processing the
scene, one deputy located a substance which appeared to be crack cocaine inside an orange pill
bottle in Applicant’s be&room. Tr, p. 135, 1. 23- p. 136, L. 4. Deputies obtained a search warrant
for Applicant’s residence and thereafter found two separate plastic baggies of crack cocaine inside

the residence. Tr. p. 135, 1. 12- p. 136, 1. 3. The total weight of the crack cocaine seized from

Applicant’s residence was 21.3 grams. Tr. p. 134, 1. 14-15; p. 137, 1. 3-4,
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III. PRESENT APPLICATION
In his application for post-conviction relief filed on April 9, 2018, Applicant alleges he is
being held unlawfully for the following reasons:

1. Ineffective Assistance of Counsel

a. Trial Counsel failed to investigate Applicant’s assertion that a potential
juror intentionally concealed information and the information concealed
would have supported a challenge for cause or would have been a material
factor in the use of the parties preemptory challenges.

b. Trial Counsel failed to challenge, object, and preserve his constitutional
confrontation rights and hearsay assertions by and through Detective
Dennis. Detective Dennis testified to the alleged reports of Officer Spreng
and Investigator Bouknight, both of these officers were unavailable at
Applicant’s trial.

c. Trial Counsel failed to investigate and interview the State’s witnesses prior
to trial. Applicant contends trial counsel did nothing more than meet him
for fee payments.

d. Trial Counsel failed to put the State’s case through adversarial testing by
not having an independent drug analysis performed on the alleged drugs.

e. Trial Counsel failed to challenge the sufficiency of the chain of custody of
the alleged drugs. '

f. Trial Counsel was ineffective for giving Applicant erroneous advice on
which he based his decision not to testify. Applicant maintains his decision
not to testify was based on Trial Counsel’s advice that he would be
subjected to cross-examination on his prior criminal conviction record.

g. Trial Counsel was ineffective for failure to communicate to Applicant the
precise terms of a plea deal before going to trial.

h. Trial Counsel was ineffective for failure to challenge the voluntariness of
Applicant’s alleged statements/confession in violation of Miranda v.
Arizona. :

i. Trial Counsel was ineffective for conceding guilt on Applicant’s behalf, by
conceding to the alleged crack cocaine in his opening argument, without
Applicant’s knowledge or approval. '

Applicant requests relief in the form of “Vacation of sentence and conviction

remand for new trial and or enforce plea offer.”

On October 8, 2019, Applicant, through Counsel, filed an amended application for
post-conviction relief alleging Applicant is being held in custody unlawfully for the

following:
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1. Ineffective Assistance of Counsel

a. Failure to elicit testimony about the timing of when the photos were taken
to show that the drugs were not there at the time the police first entered the
home.

b. Stating in opening statement they were not challenging that the drugs found
were crack cocaine.

c. Not calling the defendant to testify during the Jackson v. Denno hearing
about the manner in which he was given his Miranda warnings while he
was handcuffed at his home.

d. Not objecting to the Solicitor’s opening statement when the Solicitor
mentioned the weight of the drugs, which were not in evidence yet. See page
134, lines 12-17, page 136, lines 14-16, and page 137, lincs 3-4.

2. Newly Discovered Evidence and/or Judicial Misconduct

a. Judge Griffith knocked on the jury-room door during deliberations and told
the jurors they needed to come to a conclusion. This put pressure and undue
influence on a juror to agree with the remaining jurors so they could go
home. See attached statement made by Litronda Coleman, Juror 292
Furthermore, S.C.R.Evid. 606(b) allows a juror to offer testimony as to
whether any outside influence was improperly brought to bear upon any
juror. See also Shumpert v. State, 378 S.C. 62 (2008).

On October 12, 2021, Applicant, through Counsel, filed a second amended
application for post-conviction relief alleging Applicant is being held in custody unlawfully
for the following reasons:

1. Ineffective Assistance of Counsel
a. Counsel did not ensure Applicant was questioned about his right to testify
by the court when Applicant wanted to testify.
b. Trial Counsel did not have adequate time to review and discuss discovery
materials with the Applicant.
¢. Trial Counsel allowed Lynn Black to testify as to the entire chain of
custody.

2 Attached to Applicant’s amended application for post-conviction relief was a voluntary statement
given by Litronda Coleman. In this statement Ms. Coleman alleges she disagreed with Applicant
being
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IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, and weighed the testimony accordingly. Further, this Court
has reviewed the records submitted to it by the parties and the legal arguments made by the
attorneys. Pursuant to S.C. Code Ann. § 17-27-80, this Court makes the following findings based
upon all of the probative evidence presented.

A. Ineffective Assistance of Counsel

Applicant’s allegations of ineffective assistance of counsel are without merit. In a PCR
actTon, Applicant bears the burden of proving the allegations in his application. Butler v. State,
286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of
counsel as a ground for relief, Applicant must prove that “counsel's conduct so undermined the
proper functioning of the adversarial process that [it] cannot be relied upon as having produced a
just result.” Strickland v. Washington, 466 U.S. 668, 686 (1984); Butler, 286 S.C. at 442, 334
S.E.2d at 814, |

In evaluating allegations of ineffective assistance of couﬁsel, the reviewing court applies
the two-pronged test outlined in Strickland. First, Applicant must prove that counscl’s
performance was deficient. Strickland, 466 U.S. at 686; Cherry v. State, 300 S.C. 115, 117, 386
S.E.2d 624, 625 (1989). Applicant must so prove his factual allegations by a preponderance of the
evidence. Rule 71.1(e), SCRCP. Under this prong, the court measures an attorney’s performance
by its “reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d
at 625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases. Butler,

286 S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate
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assistance and made all significant decisions in the exercise of reasonable professional judgment.”
Id. (citing Strickland, 466 U.S. at 690). “When counsel focuses on some issues to the exclusion
of others, there is a strong presumption that he [or she] did so for tactical reasons rather than
through sheer neglect.” Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickiand, 466 U.S.
at 690). The Court, in determining deficiency, must affirmatively entertain the range of possible
reasons counsel may have had for proceeding as they did. Cullen v. Pinholster, 563 U.S. 170, 196
(2011); Harrington v. Richter, 562 U.S. 86, 109-10 (2011). “[E]ven if an omission is inadvertent,
relief is not automatic. The Sixth Amendment guarantees reasonable competence, not perfect
advocacy judged with the benefit of hindsight.” Yarborough, 540 U.S. at 6, see also Murphy v.
Daw's, 901 F.3d 578, 592 (5th Cir. 2018) (“[Clounsel’s performance need not be optimal to be
reasonable.”). Applicant must overcome this presumption to receive relief. Cherry, 300 S.C. at
118, 386 S.E.2d at 625.

Second, counsel's deficient performance must have prejudiced Applica.nl such that “there
is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different.” Cherry, 300 S.C. at 117-18,386 S.E.2d at 625. “This does not require
a showing that counsel’s actions ‘more likely than not altered the outcome,’ but the difference
between Strickland’s prejudice standard and a more-probable-than-not standard is slight and
matters ‘only in the rarest case.”” Harrington, 562 U.S. at 111-12 (quoting Strickland, 466 U.S.
. at697). “The likelihood of a different result must be substantial, not just conceivable.” Id. at 112.
“The prejudice analysis requires the court deciding the ineffectiveness claim to consider the totality
of the evidence before the judge ot jury.” United States v. Basham, 789 F.3d 358, 371-72 (4th Cir.

2015) (quoting Elmore v. Ozmint, 661 F.3d 783, 858 (4th Cir. 2011)).
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The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental faimess of the proceeding whose result is being challenged. Strickland, 466 U.S.
at 696. A court need not first determine whether counsel’s performance was deficient before
examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is
easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that
course should be followed. Id. at 696-97.

1, Failure to communicate all plea offers

Applicant alleges Counsel was ineffective for failing to communicate the terms of a plea
offer to Applicant prior to Applicant’s trial.

“[Als a general rule, defense counsel has the duty to communicate formal offers from the
prosecution to accept a plea on terms and conditions that may be favorable to the accused..”
Missouri v. Frye, 566 U.S. 134, 145 (2012). Further, ineffective assistance is given “[w]hen
defense counsel allow the [plea] offer to expire without advising the defendant or allowing him to
consider [the pleal.” Id. at 145. |

When determining prejudice for failure to convey a plea, a case-by-case determination is
made “assessing whether but for counsels deficient performance a defendant would have accepted
the State's proposed plea bargain and that he would have benefited from the oﬁ'er..”’ Bell v. State,
410 S.C.436, 443, 765 S.E.2d 4, 7 (2014). Prejudice is found if applicant “would have taken the

plea offer had [he] been afforded effective assistance of counsel”, if “the plea would have been

entered without prosecution canceling it or the trial court refusing to accept it”, and “the end result

of the criminal process would have been more favorable by reason of a plea to a lesser charge or a
sentence of less prison time.” Collins v. State, 422 S.C. 250, 262, 810 S.E.2d 871, 877 (2018)

(quoting Frye, 566 U.S. 147) (quotations omitted). Presumed prejudice is reserved to limited
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situations. Bell, 410 S.C. at 443, 765 S.E.2d at 7.

At his evidentiary hearing, Applicant testified he discussed a five year plea offer with
Counsel, but Applicant turned down this offer because he did not believe that he would be
convicted if he went to trial. On cross-examination, Applicant testified he did not want to plead
guilty, but wanted to proceed to trial to challenge the charges.

At the evidentiary hearing, Counsel testified he discussed all plea (;ffers with Applicant.
Counsel testified he believes the final plea offer that he received was for three years, however
Applicant rejected this offer because Applicant was convinced he was innocent.

Applicant has failed to demonstrate that any plea offers were presented to Counsel that
were not conveyed to Applicant. Additionally, Applicant has testified that he did not believe he
would be convicted if he went to trial, and he did not want to plead guilty, but instead wanted to
challenge the charges against him at a jury trial. Further, Counsel credibly testified he conveyed
all plea offers to Applicant, and that Applicant rejected the final plea offer presented to him before
trial because Applicant believed he was innocent. We find that Applicant has failed to prove any
plea offers were not presented to him, and that Applicant would have plead guilty instead of going
to trial. We find Applicant has failed to show how Counsel was deficient, or how Counsel’s
performance prejudiced Applicant. Therefore this allcgation is denied and dismissed with
prejudice.

2. Failure to investigate and prepare for trial®
Applicant alleges Counsel was ineffective for failing to adéquately prepare for trial.

Specifically, Applicant alleges Counsel failed to investigate and interview the State’s witnesses

prior to trial, and Counsel did not have adequate time to review or discuss discovery with Applicant

? Applicant’s pro se allegation 1¢ and 1d.
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prior to trial. Further, Applicant asserts Counsel was ineffective for failing to request an
independent drug test prior to Applicant’s trial.

At his evidentiary hearing, Applicant testified he was initially represented by multiple
attorneys before he hired Counsel. Applicanf testified he hired Counsel in 2014, once he knew his
case was going to be called for trial. Applicant testified Counsel informed Applicant that his case
was on the trial docket for the month of October, 2014. Applicant testified he did not have a copy
of his discovery until he went to prison. Applicant testified he thinks he should have had more
time to review discovery with Counsel. Applicant testified counsel did not have enough time to
investigate prior to Applicant’s trial, because Counsel was hired only twenty-eight days before
Applicant’s trial date. Applicant testified Counsel moved for a 'continuance af the start of
Applicant’s trial, but Judge Griffith denied Cbunsel’s motion due to the age of Applicant’s case
and Applicant’s familiarity with the cvidence the State had against him.

Regarding the drugs found in Applicant;s house, Applicant testified the drugs appeared to
be “brown looking mushy stuff” when they were presented at Applicant’s trial. Applicant testified
he believes Counsel should have looked into the drugs because of the detcrioration of the drugs by
the time they arrived at the courthouse, Applicant testified he believes the drugs were tampered
with because of the way they looked, along with the delayed prosecution in Applicant’s case. .
Applicant testified Counsel only had twenty eight days between being hired and Applicant’s trial,
which was not enough time for counsel to investigate anything.

At the evidentiary hearing, Counsel testified he has practiced law for twenty one years,
mostly in criminal defense and prosecution. Counsel testified he was retained by Applicant in
2014, shortly before Applicant’s case was to be called for trial. Counsel testified did not receive a

copy of discovery until the Friday before Applicant’s trial. Counsel testified he does not believe
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he ever got a complete version of the discovery, as he was missing some photographs which were
critica] for Applicant’s defense. Counsel testified Applicant received a copy of his discovery from
his previous counsel Dennis Bolt, Esquire, and Applicant provided Couﬁsel with these documents
when he hired Counsel. Counsel testified he met with Applicant the day that he received some of
the discovery from the State, and they discussed the documents Counsel received. Counsel testified
it was not a very lengthy meeting, as Counsel did not have a full copy of discovery, but he wanted
to ensure that he and Applicant were on the same page. Counsel testified he does not believe a
mecting with the officers involved in Applicant’s case would have been helpful pre-trial because
the officers testified consistent with the reports they created during their investigation. Counsel
testified he did not receive a trial notice until ten days before Applicant’s trial. Counsel testified
he wanted more time to prepare for the cése because he did not receive parts of discovery until the
“./eek before, and he did not receive some photographs until the day of Applicant’s trial, he did not
receive information regarding the timing of the photographs until the Wednesday before
Applicant’s trial. Counsel testified he moved for a continuance because of the short period of time
he represented Applicant, and Counsels desire to have more time to prepare, however Judge
_Griffith denied Counsel’s motion for a continuance.
Regarding the drug evidence, Counsel testified he did not sec the drugs in person until the
'day of Applicant’s trial. Counsel testified he could have challenged the drugs due to the poor
condition they appeared to be in, however Counsel testified this is not something that he normally
does.
As an initial matter, this Court finds Applicant failed to overcome the “strong presumption
that counsel rendered adequate assistance and exercised reasonable professional judgment in

making all significant decisions in [his] case.” 4rd v. Catoe, 372 S.C. 318, 331, 642 S.E.2d 590,
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596 (2007) (citing Strickland, 466 U.S. 668). “A criminal defense attomey has the duty to conduct
a reasonable investigation to discover all reasonably available mitigation evidence and all
reasonably available evidence tending to rebut any aggravating evidence introduced by the State.”
McKnight v. State, 378 8.C. 33, 46, 661 S.E.2d 354, 360 (2008). “[W1hile the scope of a reasonable
investigation depends upon a number of issues, at a minimum, counsel has the duty to interview
potential witnesses and to make an independent investigation of the facts and circumstances of the
casc.” Ard, 372 S.C. at 331-32, 642 S.E.2d at 597 (internal quotation marks omitted) (emphasis
omitted).

However, our Supreme Court has cautioned reviewiqg courts not to lose sight of the
reasonableness standard regarding counsel’s duty to investigate. See, e.g., id at 331, 642 S.E.2d
at 597 (“Without a doubt, [a] criminal defense attorney has a duty to investigate, but this duty is
limited to reasonable investigation.”). “[S]trategic choices made after thorough investigation of
law and facts relevant to plausible options are virtually unchallengeable; and strategic choices
made after less than complete investigation are reasonable precisely to the extent that reasonable
professional judgments support the limitations on investigation.” Strickiand, 466 U.S. at 690~91;'
see id (“In other words, counsel has a duty to make reasonable investigations or to make a
reasonable decision that makes particular investigations unnecessary.”).Thus, in applying the
Strickland standard to a claim of failure to investigate, counsel’s decision not to undertake a
particular investigation must be evaluated with heavy deference to counsel’s judgment. Bagwell v.
State, 410 S.C. 259, 265, 763 S.E.2d 630, 63 (Ct. App. 2014).

To prevail on a claim of ineffective assistance based on failure to investigate or prepare for
trial, a PCR applicant must ordinarily present some evidence that would have affected counsel’s

advice to [him] to accept the plea bargain offered or that would have caused [him] to decline to
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accept it.” Stalk v. State, 383 S.C. 559, 563, 681 S.E.2d 592, 594 (2009); see, e.g., Jackson v.
State, 329 S.C. 345,353-54, 495 S.E.2d 768, 772 (1998) (reversing the PCR court’s grant of relief
_ where the applicant failed to “present any evidence of what counsel could have discovered or what
other defenses he would have requested counsel pursue had counsel more fully prepared for the
trial”).

Applicant has failed to present any evidence of what Counsel could have done further in
preparing for Applicant’s trial. Though Applicant testified that Counsel did not have time to
interview the police officers in Applicant’s case, Counsel testified that interviewing these officers
would not have been helpful, as the officer’s testimony was consistent with their written reports.
Additionally, though Counsel testified he believed he did not receive a complete version of the
available discovery in Applicant’s case until the week of trial, Counsel moved for a continuance
50 he may have more time to prepare but this request was denied. Counsel credibly testified that
he spoke with Applicant regarding the discovery he received, and he had a valid reason for not
interviewing the police officers who were involved in the investigation of Applicant. Counsel
further testified he had some concerns with the appearance of the drug evidence in Applicant’s
case, however Counsel was not aware of their condition until the day of Applicant’s trial. Counsel
testiﬁed he could have challenged the drugs however he normally does not challenge drug evidence
that has been tested. Lynn Black testified at Applicant’s trial that she reviewed the drug evidence
in Appiicant’s case, and it tested positive for crack cocaine. Tr. p. 277, 1. 8-17. Lynn Black further
testified that drug evidence may change color based on the place that it is stored, or due to the

chemicals that they are exposed to through the testing process. Tr. p. 277, 1. 18-p. 278, 1. 9. Though
the color of the drugs, and their condition was conceming at the time of Applicant’s trial, Applicant

has failed to show how further testing would have produced a different result, or would have
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established that the drugs were tampered with. Applicant has failed to show what Counsel could
have discovered, or what defenses Counsel could have pursued if he was given more time to
prepare for this case. Additionally, Applicant has failed to show how he was prejudiced by
Counsel’s performance in this case. Applicant hired Counsel less than a month before Applicant’s
trial, and Counsel made every cffort to obtain more time to prepare, yet he was ultimately
unsuccessful. Therefore this allegation is denied and dismissed with prejudice.

3. Failure to object to the testimony of Captain Dennis as hearsay?

Applicant alleges Counsel was ineffective for failing to challenge the testimony of Captain
Dennis. More specifically, Applicant alleges that Counsel was ineffective for not objecting to
Captain Dennis testifying on behalf of Officer Spreng, and Investigator Bouknight, who were
unavailable at Applicant’s trial. Applicant asserts Counsel failed to object to Captain Dennis’

A testimony as hearsay, because Captain Dennis testified to the reports drafted by Officer Spreng
and Investigator Bouknight who were not available to testify at trial. This Court finds this
allegation is without merit.

At Applicant’s eévidentiary hearing, Applicant testified he knew Investigator Bouknight
was unavailable to testify at Applicant’s trial because he was deceased. Applicant further testified
he believed the State should have called someone with knowledge of the chain of custody to testify
instead of letting Captain Dennis testify for both Officer Spreng and Investigator Bouknight.
Applicant testified he recalls Counsel objecting to Captain Dennis’ testimony duc to a lack of
personal knowledge, however Counsel’s objection was overruled.

Counsel testified he raised the confrontation clause issue pre-trial because Officer Spreng

and Investigator Bouknight were not available at trial. Counsel testified he also raised the issue

4 Applicant’s pro se allegation b,
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with Officer Spreng and Investigator Bouknight’s statements being introduced in trial, however
Counsel admits he did not specially reference Crawford® when making his objection. Counsel
testified he knew that Bouknight was deceased prior to Applicant’s trial, however he was not aware
why Officer Spreng was unavailable to testify at Applicant’s trial. Counsel testified he raised the
issue of Captain Dennis’ testimony at trial because he believed Captain Dennis was testifying
beyond the report. Counsel testified he objected to Captain Dennis’ testimony during trial on the
grounds of lack of personal knowledge, and as hearsay, however Counsel’s objections were
overruled.

Hearsay is a statement, other than one made by the declarant while testifying at the trial or
hearing, offercd in evidence to prove the truth of the matter asserted. Rule 801(c), SCRE. Trial
counsel may be deficient for failing to object to hearsay testimony without a valid trial strategy.
Thompson v. State, 423 S.C. 235, 241, 814 S.E.2d 487, 490 (2018). However, trial counsel’s
deficient failure to object to such testimony does not remove an applicant’s burden to prove
prejudice. /d 423 S.C. at 246, 814 S.E.2d at 493. Relevant considerations are the strength of the
State’s case apart from the inadmissible evidence to which trial counsel deficiently failed to object.
Id 423 S.C. at 246, 814 S.E.2d at 493-94.

Applicant has failed to demonstrate how Counsel was ineffective for failing to object to
the testimony of Captain Dennis. Applicant testified he believed the State should have called
somebody to testify who had knowledge of the chain of custody instead of allowing Captain
Dennis to testify, however Applicant does not acknowledge that Counsel made this exact objection

but was overruled by Judge Griffith. Counsel testified he raised the issue of Applicant’s right to

* Crawford v. Washington, 541 U.S. 36 (2004) (Out-of-court statements by witnesses that are
testimonial are barred, under the Confrontation Clause, unless witnesses are unavailable and the
defendant had prior opportunity to cross-examine the witnesses.)
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confront his accusers at trial, and that Captain Dennis was testifying to facts he had no personal
knowledge of. Counsel testified he knew that Investigator Bouknight was deceased and unable to
testify, however he was unaware that Officer Spreng would be unavailable. Additionally, Counsel
testified he objected to the reports being introduced into evidence due to confrontation clause
issues since Applicant did not have the opportunity to cross-examine the witnesses who drafted
the reports. However, despite Counsel’s objections, Judge Griffith allowed Captain Dennis to
testify on behalf of Officer Spreng and Investigator Bouknight while using the reports they
prepared. Applicant has failed to demonstrate how Counsel was ineffective for failing to object, or
how he was prejudiced by Counsel’s failure to object, as Counsel objected to this testimony, but
was ultimately overruled. Thercfore, Applicant has failed to show how Counsel’s performance
was deficient, or how he was prejudiced by Counsel’s performance. Therefore this allegation is
denied and dismissed with prejudice.
4, Counsel gave Applicant bad advice

Applicant alleges Counsel was ineffective for giving Applicant “bad advice” which lead
Applicant to not testify at his trial. Specifically, Applicant alleges Counsel was ineffective when
advising Applicant that he would be subject Lo cross-examination on his prior criminal record.
Applicant asserts that but for Counsel’s advice he would have testified at his trial.

At his evidentiary hearing, Applicant testified he wanted to testify at his trial. Applicant
testified he spoke with Counscl before trial and Counsel advised Applicant that he should not
testify because the Solicitor might bring up Applicant’s prior convictions for drug distribution.
Applicant testified Counsel advised Applicant to not testify because the State “might cross him
up.” Applicant testified despite Counsel’s advice he would have testified at trial. On cross-

examination, Applicant testified at the time of his trial he agreed to not testify, claiming it was his
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first trial and he was trusting Counsel’s advice.

Counsel testified he advised Applicant it would not be a good idea to testify in court.
Counsel testified he informed Applicant that by testifying he could open the door for the State to
introduce the statement Applicant gave to Captain Dennis, as well as Applicant’s prior convictions.
Counsel testified he did not believe Applicant would benefit from testifying because they were
able to gather the testimony they needed regarding other issues through the officers who testified.
Counsel testified he and Applicant discussed Applicant testifying before the trial started, and
Applicant never indicated that he wanted to testify.

As an initial matter, this Court finds Applicant failed to overcome the “strong presumption
that counsel rendered adequate assistance and exercised reasonable professional judgment in
making all significant decisions in [his] case.” Ard v. Catoe, 372 S.C. 318, 331, 642 S.E.2d 590,
596 (2007) (citing Strickland, 466 U.S. 668).

Though Applicant alleges Counsel provided him with “bad advice” regarding his decision
to testify at trial, this Court finds that Counsel’s advice was proper. As counsel testified, the State
could use Applicant’s prior conviction to impeach his testimony at trial. “...evidence that an
accused has been convicted of such a crime shall be admitted if the court determines that the
probative value of admitting this evidence butweighs its prejudicial effect to the accused...” Rule
609(a) SCRE. “Evidence of a conviction under this tule is not admissible if a period of more than
ten years has elapsed since the date of the conviction...” Rule 609(b) SCRE. “This Court has held
that a trial judge must conduct a balancing test to determine whether remote convictions are
admissible under rule 609(b).” State v. Bryant, 369 8.C. 511, 516, 633 S.E.2d 152, 155 (2006).

Counsel properly advised Applicant that his prior criminal record may be used to impeach

his testimony if Applicant chose to testify at trial. Applicant through his testimony, has alleged he
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would have proceeded to trial and testified but for Counsel’s advice. However, Applicant has failed
to present any evidence suggesting Counsel’s advice was incorrect, or that Applicant’s prior
criminal record could not have been used to impeach Applicant if he testified at trial. Therefore,
Applicant has failed to show how Counsel’s performance was deficient, or how he was prejudiced
by Counsel’s performance. Therefore this allegation is denied and dismissed with prejudice.

5. Counsel failed to challenge the sufficiency of the chain of custody

Applicant alleges Counsel was ineffective for failing to challenge the sufficiently of the
chain of custody for the drugs that were found in Applicant’s house. Further, Applicant alleges
Counsel incorrectly allowed the State’s witness Lynn Black to testify to the entire chain of custody.
This allegation is without merit.

At his evidentiary hearing, Applicant testified the evidence that the State had was not
properly logged, and that items that were seized were not submitted to SLED for testing. Further,
Applicant testified Investigator Bouknight could not testify regarding the chain of custody of the
drugs because he was deceased. Applicant testified the State used Lynn Black to testify to the
entire chain of custody, Applicant belicves that she should not have been allowed to testify
regarding the entire chain of custody. However, on cross-examination, Applicant recalls Captain
Dennis testifying regarding the chain of custody, followed by Lynn Black, and ultimately one final
officer, Ben Chapman who testified about the chain of custody from the time the drugs were
returned from SLED to the police station until they were brought to court for Applicant’s trial.
Applicant testified he believes the State should have called an additional witness with personal
knowledge of the whereabouts of the drugs to testify regarding the chain of custody prior to the
drugs being send to SLED for testing. Applicant testified he recalls Counsel objecting to Captain

Dennis’ testimony regarding the chain of custody due to a lack of personal knowledge, however
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Counsel’s abjection was overruled. Applicant testified he had questions about the deterioration of
the drugs, and believes that the erlgs were tampered with due to the delay in his prosecution.

At the evidentiary hearing, Counsel testified he extensively challenged the chain of custody
prior to, and during, Applicant’s trial. Counsel testified his challenges required the State to put the
entire chain of custody on the record, from the time the drugs were seized until the date of
Applicant’s trial.

In State v. Hatcher, our Supreme Court analyzed cases in other jurisdictions where
“[c]ourts have abandoned inflexible rules regarding the chain of custody and the admissibility of
evidence in favor of a rule granting discretion to the trial courts.” 392 S.C. 86, 94, 708 S.E.2d 750,
754 (2011). The Court ultimately held that “the State need not establish the identity of cvery person
handling fungible items in all circumstances; rather, the standard is whether, in the discretion of
the trial judge, the State has established the chain of custo&y as far as practicable.” /d. at 95, 708
S.E.2d at 755.

This Court finds Counsel credibly testified thatAhe challenged the chain of custody before,
and during Applicant’s trial. Counsel moved to suppress the drug evidence prior to Applicant’s
trial due to issues with the chain of custody. Counsel challenged not only the lack of witnesses
who would be vital for establishing the chain of custody, but he also addressed Applicant’s concern
that certain items were seized but never sent for testing. Tr. p. 66, 1. 18- p. 109, L. 17. Additionally,
Counsel challenged the chain of custody throughout the testimony of Captain Dennis, Lynn Black,
and Officer Ben Chapman. Despite Counsel’s challenges, the court found the State properly
established a valid chain of custody. Applicant has failed to establish how Counsel’s performance
was deficient in regards to challenging the chain of custody of the drug evidence. Further, this

Court finds Applicant has failed to establish how he was prejudiced by Counsel’s perfoﬁnance,
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where Counsel thoroughly challenged the chain of custody throughout the course of Applicant’s
trial. Therefore, this allegation is denied and dismissed with pfejudice.
6. Counsel failed to challenge the voluntariness of Applicant’s statement

Applicant alleges Counsel’s performance was ineffective due to Counsel’s failure lo
challenge the voluntariness of Applicant’s statement. This a.llegatipn is without merit.

At his evidentiary hearing, Applicant testified Counsel failed to lchallenge the admission of
the statement Applicant gave to police. Applicant testified Counsel should have challenged this
statement in light of Miranda v. Arizona, as Applicant alleges he was not informed of his right to
remain silent or his right to have counsel present during questioning,

At Applicant’s evidentiary hearing, Counsel testified he spoke with Applicant prior to
Applicant’s trial and Applicant claimed his statement was not voluntarily given to Captain Dennis.
Counsel testified that he challenged the admission of Applicant’s statement pre-trial by arguing
that the statement was not voluntarily given due to the manner in which Applicant was questioned
While handcuffed inside his own home. Counsel testified he also challenged whether there was a
statement given by Applicant because there is not documentation of the statement, and there were
no witnesses who could corroborate Captain Dennis’ clailﬁ that Applicant admitted the drugs were
his.

“[D]ecisions primarily involving trial strategy and tactics may be made by triai
counsel. Sexton v. French, 163 F.3d 874, 885 (4th Cir.1998). See also Abney v. State, 408 S.C. 41,
48,757 S.E.2d 544, 547 (Ct. App. 2014) (Pieper, Jr., concurring) (“[D]ecisions primarily invelving
trial strategy and tactics may be made by trial counsel. Examples of such decisions include which
Jurors to accept or strike, which witnesses should be called on the defendant's behalf, what

evidence should be introduced, whether to object to the admission of evidence, [and] whether and
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how a witness should be cross-examined. What motions to file and whether to put on evidence so
as to preserve the final word in closing argument are ;also strategic and tactical decisions to be
made by trial counsel.” (internal citations omitted)).

Though Applicant alleges Counsel was ineffective for failing to challenge the voluntariness
of Applicant’s statement, the record establishes that Counsel challenged the admissibility of
Applicant’s statement prior to the start of Applicant’s trial. Counsel requested a Jackson v. Denno®
hearing prior to the start of Applicant’s trial. Counsel argued that Applicant’s statement was not
voluntary given. Tr. p. 109, 1. 20- p. 110, . 2. During the Jackson v. Denno hearing, Counsel
questioned Captain Dennis regarding the statement he got from Applicant, whether Captain Dennis
documented this statement that Applicant gave during his questioning, or whether Captain Dennis
recorded what rights he informed Applicant of in any of his written reports. Tr. p. 117, . 11- p-
118, 1. 22. Further, Counsel questioned Captain Dennis regarding any possible promises or
coercion that might have lead Applicant to giving a statement to police. Tr. p. 118, 1. 23-p. 119, L
19. Counsel argued that there is no written record of Applicant’s statement, and there is a
possibility of coercion that lead Applicant to speak with police. Tr. p. 121, 1. 18- p. 123, 1. 4.
Despite Counsel’s attempts to suppress the statement, the court denied Counsel’s motion to
suppress the statement at trial. Applicant incorrectly alleges Counsel was ineffective for failing to
challenge the voluntariness of his statement to police. Counsel moved to suppress the statement,
and conducted a Jackson v. Denno hearing to assess whether the statement was voluntarily give.
Though the motion was ultimately unsuccessful, Counsel attempted to have this statement
suppressed, therefore Applicant is unable to establish how Counsel is deficient for failing to

challenge the voluntariness of his statement, nor can Applicant establish how he was prejudiced

¢ Juckson v. Denno, 378 U.S. 368 (1964).
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by Counsel’s performance. Therefore, this allegation is denied and dismissed with prejudice.
7. Counsel failed to call Appiicant to testify during Jackson v. Denno hearing

Further, Applicant alleges Counsel was ineffective for failing to call Applicant to testify
during his pre-trial Jackson v. Denno hearing. Applicant alleges Counsel should have called him
to testify regarding the manner in which he was read his Miranda rights prior to Applicant being
questioned by police. This allegation is without merit.

At his evidentiary hearing, Applicant testified he was not called to testify ‘at his Jackson v.
Denno hearing. Applicant testified this was hig first time going to trial, so he was unfamiliar with
the process and trusted Counsel.

Counsel testified he did not call Applicant to testify at the Jackson v. Denno, and Counsel
could not explain why he made this decision. Counsel testified he believes they would have
discussed whether Applicant would testify during this hearing, however Counsel is unsure why
Applicant ultimately did not testify. Counsel testified Applicant claimed he did not give a
voluntary statement to police, and Counsel proceeded to raise this argument during the Jackson v.
Denno hearing, Counsel further testified he challenged whether Applicant even gave a statcment
1o police becauhse there was no documentation, or witnesses, who could confirm what Applicant
said, or whether he gave a voluntary statement.

Under Jackson v. Denno, a defendant is entitled to a “reliable determination as to the
voluntariness of his [statement] by a tribunal other than the jury charged with deciding his guilt or
innocence.” State v. Miller, 375 S.C. 370, 381, 652 S.E.2d 444, 450 (Ct. App. 2007) (citing State
v, Fortner, 266, S.C.v 223, 226, 222 S.E.2d 508, 510 (1976)). “A defendant in a criminal case is
entitled to an independent evidentiary hearing to determine the voluntariness of statements made

by the defendant prior to the submission of such statements to the jury.” State v. Miller, 375 S.C.
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at 382, 652 8.E.2d at 450 (citing State v. Salisbury, 330 S.C. 250, 271, 498 S.E2d 655, 666 (Ct.
App. 1998)). The trial judge must determine if under the totality of the circumstances a statement
was knowingly, intelligibly, and voluntarily made. State v. Miller, 375 S.C. at 382, 652 S.E.2d at
450 (citing State v. Saltz, 346 S.C. 114, 136, 551 S.E.2d 240, 252 (2001)). The State bears the
burden of showing the statement was voluntary. State v. Miller, 375 S.C. at 382, 652 S.E.2d at 450
(citing State v. Von Dohlen, 322 S.C. 234, 243, 471 S.E.2d 689, 695 (1996)); see also State v.
Middleton, 288 S.C. 21, 24, 339 S.E.2d 692, 694 (1986) (“In order to secure the admission of a
defendant’s statement, the State must affirmatively show the statement was voluntary and taken in
compliance with Miranda”).

Counsel requéstcd aJackson v. Denno hearing be conducted prior to the start of Applicant’s
trial. Tr. p. 109, 1. 21- p. 110. During this hearing, Solicitor Scott calfed Captain Robert Dennis to
testify regarding a confession given by Applicant regarding the drugs. During this hearing,
Applicant’s counsel thoroughly cross examined Captain Dennis regarding the confession
Applicant gave, and whether Applicant was promised anything in return for his confession. Tr. p-
117, 1. 11-p. 121, 1. 17,

Strickland requires that trial counsel must be given leeway to make reasonable strategic
decisions. “No particular set of detailed rules for counsel’s conduct can satisfactorily take account
of the variety of circumstances faced by defense counsel or the range of legitimate decisions
regarding how best to represent a criminal defendant.” Strickland at 688-89. “Representation is an
art, and an act or omission that is unprofessional in one case may be sound or even brilliant in
another.” /d. at 691. “[D]ecisions primarily involving trial strategy and tactics may be made by
trial counsel. Sexton v. French, 163 F.3d a.t 885. See also Abney v. State, 408 S.C. at 48, 757 S.E.2d

at 547 (Pieper, Jr., concurring) (“[D]ecisions primarily involving trial strategy and tactics may be
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made by trial counsel. Examples of such decisions include which jurors to accept or strike, which
witnesses should be called on the defendant's behalf, what evidence should be introduced, whether
to object to the admission of evidence, [and] whether and how a witness should be cross-examined.
What motions to file and whether to put on evidence so as to preserve the final word in closing
argument are also strategic and tactical decisions to be made by trial counsel.” (internal citations
omitted)). “The validity of counsel’s strategy is reviewed under ‘an objective standard of
reasonableness.’ ” Id. (quoting Ingle v. State, 348 S.C. at 470, 560 S.E.2d at 402).

Though Counsel could not articulate his reasoning for not calling Applicant .to testify
during the Jackson v. Denno hearing, Counsel credibly testified he spoke with Applicant regarding
his statement to police, and used the contents of their conversation to challenge the admissibility
of Applicant’s statement. Though Applicant argues that he should have been called to testify.
during the Jackson v. Denno hearing, Applicant has failed to present any evidence which would
suggest that the court’s decision would have changed if Applicant were allowed to testify. Counsel »
raised all possible arguments for suppressing Applicant’s statement based on his conversations
with Applicant, however Judge Griffith denied Counsel’s motion to suppress the statement.
Applicant has failed to establish how Counsel’s performance was deficient, or how Applicant was
prejudiccci as a result of Counsel’s performance. Therefore this allegation is denied and dismissed
with prejudice.

8. Counsel admitted substance found was crack cocaine

Applicant alleges Counsel’s performance was deficient where Counsel admitted the

substance that was found in Applicant’s house was crack cocaine. Applicant asserts Counsel was

ineffective and conceded Applicant’s guilt by stating the drugs found in Applicant’s house were

crack cocaine. This allegation is without merit.
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At his evidentiary hearing, Applicant testified Counsel should not have conceded that the

drugs found inside Applicant’s house were crack cocaine. Applicant testified it was harmful to his
case because when the drugs were introduced at trial they looked like “brown looking mushy stufl”
and nobody could tell if they were crack or not. Applicant testified that Counsel should not have
admitted to the jury that the substance was crack cocaine.

Counsel testified he did not see the drugs in Applicant’s case until the day of Applicant’s
trial. Counse] testified he discussed the drugs with Applicant prior to trial. Counsel testified his
trial strategy was not to argue the substance was not drugs, but that the drugs were not Applicants.
Counsel testified he did not want to deny that the substance was crack cocaine because it would
harm their credibility with the jury. Counsel testified their focus was to get credibility with the jury
because the law enforcement reports already established that the substance was drugs. Counsel
testified the argument they were focusing on was that the drugs did not belong to Applicant.

*[W]hen counsel articulates a valid reason for employing a certain strategy, such conduct
gencrally will not be deemed ineffective assistance of counsel.” Lounds v. State, 380 S.C. 454,
462, 670 S.E.2d 646, 650 (2008) (emphasis omitted). “The validity of counsel’s strategy is
reviewed under ‘an objective standard of reasonableness.’ ” Id. (quoting Ingle v. State, 348 S.C. at
470, 560 S.E.2d at 402).

“[Dlecisions primarily involving trial strategy and tactics may be made by trial
counsel. Sexton v. French, 163 F.3d at 885. See also Abney v. State, 408 S.C. at 48, 757 S.E.2d at
547 (Pieper, Jr., concurring) (“[D]ecisions primarily involving trial strategy and tactics may be
made by trial counsel. Examples of such decisions include which jurors to accept or strike, which
witnesses should be called on the defendant's behalf, what evidence should be introduced, whether

to object to the admission of evidence, [and] whether and how a witness should be cross-examined.
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What motions to file and whether to put on evidence so as to preserve the final word in closing
argument are also strategic and tactical decisions to be made by trial counsel.” (internal citations
omitted)).

This Court finds that Counsel made a strategic decision in admitting that the substance
found in Applicant’s house was crack cocaine. Counsel testified that he discussed the drugs with
Applicant before trial, and that their focus was to prove that the drugs were not Applicants instead
of attempting to show that the substance was not crack cocaine. Though Applicant testified he
believes that by admitting the substance was drugs hurt Applicant’s case, this Court finds that
Counsel made a valid strategic decision by admitting the substance found was crack cocaine.
Counsel testified his focus was on maintaining credibility with the jury, and that law enforcement
reports would establish that the substance was crack cocaine. Therefore, Counsel made a decision
to admit the substance was crack cocaine, but focus on proving that the drugs were not Applicants.
This Court finds that Counsel’s decision to admit the substance was crack cocaine does not
constitute deficient performance, and Applicant has failed to show how he was prejudiced by
Counsel’s performance. Therefore, this allegation is denied and dismissed with prejudice.

9. Counsel failed to elicit testimony about the timing of photos that were taken

Applicant alleges Counsel was ineffective for failing to elicit testimony about the timing
of photos that were taken wherein police located a quantity of crack cocaine in Applicant’s
bedroom. Applicant asserts the drugs were not on the dresser in Applicant’s bedroom when police
entered Applicant’s home. However, this Court finds this allegation is without merit.

At his evidentiary hearing, Applicant testified Counsel should have challenged the
photographs based on the time that they were taken because the State did not present any

information regarding the order the photographs were taken in, or what time each photo was taken
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at. Applicant testified Counsel should have subpoenaed the camera the police used to determine
the exact time each photo was taken at. Applicant testified he believes this subpoena would have
shown that the pill bottle containing crack cocaine was not in plain view and would not have
allowed police to obtain a search warrant for his house,

Counsel testified he was retained by Applicant in 2014 shortly before Applicant’s case was
called for a trial. Counsel testified he got discovery late in this case, and did not receive the photos
the State relied on until the week of Applicant’s trial. Counsel testified his initial discovery packet
- did not have the photographs from the initial officer who went into Applicant’s house. Counsel
testified he received a trial notice ten days before Applicant’s trial, and he had not received a full
copy of discovery at that point. Counsel testified at the start of Applicant’s trial he moved for a
continuance, however Judge Griffith denied Counsel’s request for a continuance due to the age of
the case, and Applicant’s familiarity with the discovery in his case. Counsel testified he believes
he received the photographs on Wednesday, two days before Applicant’s trial. Counsel testified
he immediately emailed the solicitor regarding the sequencing of the photos he received. Counsel
stated he wanted to ensure that thé photos he received were in thev order that they were taken to
further understand the sequencing of the photos. Counse! testified he did not know the timing and
sequences of the photos in Applicant’s case until the Wednesday before Applicant’s trial.

“The validity of counsel’s strategy is reviewed under ‘an objective standard of
reasonableness.” ” Jd. (quoting Ingle v. State, 348 S.C. at 470, 560 S.E.2d at 402). In making a fair
assessment of attorney performance, a court must make every effort to “climinate the distorting
effects of hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to
evaluate the conduct from counsel’s perspective at the time.” Strickland, 466 U.S. at 689.

Accordingly, Courts must be wary of second guessing counsel’s trial tactics; and where counsel
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articulates a valid reason for employing such strategy, such conduct is not ineffective assistance
of counsel. Whitehead v. State, 308 S.C. 119, 417 S.E.2d 529 (1992). “[W]hile the scope of a
reasonable investigation depends upon a number of issues, at a minimum, counsel has the duty to
interview potential witnesses and to make an indepenarardent investigation of the facts and
circumstances of the case. Ard v. Catoe, 372 S.C. at 331-32, 642 S.E.2d at 597. However, when
counsel vigorously cross-examines the State’s witnesses and attacked the accuracy of the evidence,
his representation is not rendered deficient. Lorenzen v. State, 376 S.C. 521, 531, 657 S.E.2d 771,
777 (2008) (citing Frasier v. State, 306 S.C. 158, 160-61, 410 S.E.2d 572, 573 (1991)). When
analyzing counsel’s performance, the reviewing court will “strongly presume that counscl’s
attention to certain issues to the exclusion of others reflects trial tactics rather than sheer neglect.”
Yarborough, 540 U.S. at 8 (intermal quotation marks omitted); cf Higgs v. United States, 711 F.
Supp. 2d 479, 515 (D. Md. 2010) (“Defense counsel constantly must decide what questions to ask
and how much time to spend on a particular witness. These are precisely the types of tactical
decision a court is not supposed to second guess.”) (citing Byram v. Ozmint, 339 F.3d 203, 209
(4" Cir. 2003)).

Counsel testified he requested a copy of the photographs the State used during Applicant’s
trial, and upon receipt of these photos Counsel testified he emailed the solicitor to ask when the
photos were taken, and asked about the order of the photographs. Further, during Applicant’s trial,
Counsel questioned Brad Epps about when he noticed the crack cocaine, and whether it appeared
in the photographs taken at the crime scene. Tr. p. 150, 1. 4- p. 152, 1. 25; p. 170, 1. 11- p. 172, 1.3;
p. 175,1. 12-20; p. 186, 1. 22- p. 189, 1, 10. Counsel made a reasonable attempt to identify the order
in which the photographs were taken. Counsel afso questioned Officer Brad Epps, who was present

when the drugs were found to determine if they were visible when he initially entered Applicant’s
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house. Though Counsel was unable to question the officer who took the photographs, as this officer
was unavailable to testify at trial, Counsel attempted to elicit testimony regarding the moment the
drug evidence was found, as well as raising issues with the evidence being visible in certain
photographs, while being missing in other photographs taken on the same date. Applicant has
failed to show how Counsel was deficient by investigating, and eliciting testimony about the timing
of the photographs. Additionally, Applicant has failed to demonstrate how Counsel’s performance
prejudiced Applicant, as Counsel questioned Officer Epps regarding the inconsistent photographs
from Applicant’s house. Therefore, we find Applicant has failed to demonstrate how Counsel’s
performance was ineffective, and this allegation is denied and dismissed with prejudice.
10. Counsel did not object to the State’s opening statement

Applicant alleges Counsel was ineffective for failing to object to the State’s opening
argument when the Assistant Solicitor referenced the drugs found in Applicant’s house. Applicant
asserts this information was not in evidence yet, and therefore the Assistant Solicitor should not
have referenced it in his opening. This Court finds this allegation is without merit.

“The opening statement serves to inform the jury of the general naturc of the action and
the issues involved so they can better understand the evidence presented.” Smalls v. State, 415 S.C.
490, 499, 783 S.E.2d 817, 821 (2016) (Citing State v. Kornahrens, 290 S.C. 281, 284, 350 S.E.2d
180, 183 (1986)). “The Solicitor is permitted in opening statement to outline the facts the State
intends to prove.” Jd. “As long as the State introduces evidence to reasonably support the states
facts, there is no error.” Id. Improper comments do not automatically require reversal if they are
not prejudicial to the defendant, and the appellant has the burden of proving he did not receive a
fair trial because of the alleged improper argument. Smalis, 415, SC. 490, 499, 783 S.E.2d 817,

821 (Citing Brown v. State, 383 S.C. 506, 516, 680 S.E.2d 909, 915 (2009)).
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At his evidentiary hearing, Applicant failed to present any testimony to support his
allegation that Counsel should have objected to the Solicitor’s opening statement. Further,
Applicant did not present any testimony suggesting that Counsel’s failure to object prejudiced
Applicant, or had an effect on the outcome of Applicant’s trial.

At the evidentiary hearing, Counsel testified he remembers Solicitor Scott referencing the
weight of the drugs in his opening statement, however he did not object to this reference. Counsel
testified at the beginning of the trial he was unaware that the drugs had liquefied and changed

color. Counsel testificd that once he discovered issues with the condition of the drugs he objected.

The “use and timing of objections at trial is a quintessential matter of strategy and
discretion on the part of the trial attorney, and will very seldom constitute objectively deficient
representation.” United States v. Nguyen, 379 F. App’x 177, 181 (3d Cir. 2010); see Humphries v.
Ozmint, 397 F.3d 206, 234 (4™ Cir. 2005) (Luttig, J., concurring) (“It is well established that failure
to object to inadmissible or objectionable material for tactical reasons can constitute objectively
reasonable trial strategy under Strickland.

When analyzing counsel’s performance, the reviewing court will “strongly presume that
counse!’s attention to certain issues to the exclusion of others reflects trial tactics rather than sheer
neglect.” Yarborough, 540 U.S. at 8 (internal quotation marks omitted); ¢/ Higgs v. United States,
71TF. Supp. 2d 479, 515 (D. Md. 2010) (“Defense counsel constantly must decide what questions
to ask and how much time to spend on a particular witness. These are precisely the types of tactical
decision a court is not supposed to second guess.”) (citing Byram v. Ozmint, 339 F.3d at 209).

Counsel has credibly testified that he recalls Solicitor Scott referencing the weight of the

drugs in his opening statement, but Counsel testified he did not feel the need to object to this
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reference. Throughout the course of the trial, the weight of the drugs were not contested.
Additionally, Deputy Solicitor Scott questioned Lynn Black of SLED who testified that the drugs
weighed 21.3 grams. Tr. p. 281, 1. 19- p. 283, . 11. Though Counsel did not object to Solicitor
Scott’s reference to the weight of the drugs found in Applicant’s house in his opening statement,
Solicitor Scott properly introduced evidence to support the reference made in his opening
statement. Further, Counsel objected once he noticed issues with the condition of the drugs at
Applicant;s trial. In a PCR action, Applicant bears the burden of proving the allegations in his
application. Butler v. State, 286 S.C. at 442, 334 S.E.2d at 814. Applicant has failed to present
any evidence or testimony to support his allegation that Counsel should have objected to the
reference to the weight of the drugs during Deputy Solicitor Scott’s opening statements. Deputy
Solicitor Scott properly introduced testimony to support his assertion during his opening statement,
therefore we find that Solicitor Scott’s comment in his opening statement was not improper, and
Counsel had not duty to object to this testimony. Therefore, this Court finds Applicant has failed
to establish how Counsel was ineffective, and this allegation is denied and dismissed with
prejudice.
11. Counsel did not ensure Applicant was questioned aboﬁt his right to testify
Applicant alleges Counsel was ineffective for failing to ensure that Applicant was

questioned about his right to testify at trial. Applicant asserts he wanted to testify and was not

* given the opportunity. This Court finds this allegation is without merit.

At his evidentiary hearing, Applicant testified he was not questioned by Judge Griffith
about his right to testify at his trial. Applicant testified he did not have to opportunity to weigh the
decision to testify, and if he were given this opportunity he would have testified. Applicant testified

even though Counsel informed Applicant that he should not testify, Applicant wanted to testify at
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his trial but was not given the chance.

Counsel testified he does not recall Judge Griffith questioning Applicant regarding his right
to testify on his own behalf. Counsel testified he does not believe that either side formally closed
on the record. However, Counsel testified he recalls speaking with Applicant prior to his trial
regarding his right to testify. Counsel testified Applicant never indicated he wanted to testify,
though Counsel would have recommended Applicant not testify. Counsel testified he informed
Applicant that it would not be a good idea for Applicant to testify because he may possibly open
the door for the State to introduce his statement to Captain Dennis, alohg with Applicant’s prior
criminal record.

In Brown v. State, the South Carolina Supreme Court stated “An on-the-record waiver of a
constitutional or statutory right is but one method of determining whether the defendant knowingly
and intelligently waived that right.” Brown v. State,317 8.C. 270, 272, 453 S.E.2d 251, 252 (1994).
The Supreme Court in Brown further stated “review of this issue is better left to a post-conviction
relief proceeding where the facts surrounding the trial can be fully explored.” Zd.

Though the record does not show Applicant was questioned about his right to testify at
trial. Counsel credibly testified Applicant never indicated a desire to testify at trial. Further, the
record reflects that Applicant never informed Counse] that he wished to testify during his trial. At
the start of Applicant’s trial, the Court informed the jury “Mr. Trapp has nothing whatsoever to
prove or disprove. He may decide not to call any witnesses. He may not testify. That’s his decision
and his alone. His and his lawyer can decide that.” Tr. p. 128, 1. 9-12. Following the close of the
State’s case in chief, and Counsel’s motion for a directed verdict, the Court asked Counsel “are
you going>to put anything up?” to which Counsel responded “No, sir.” Tr. p. 320, 1. 15-16. Though

Applicant now asserts that he wanted to testify at trial, but was denied this opportunity, Applicant
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has failed to show this Court that he was deprived of his right to testity at his trial. Applicant has
failed to demonstrate how Counsel’s performance was deficient, or how Counsel’s performance
prejudiced Applicant, as Applicant was given the opportunity to testify but ultimately did not
testity. Therefore, this allegation is denied and dismissed with prejudice.

B. Newly Discovered Evidence

Applicant alleges he should be entitled to a new trial on the basis of after-discovered
evidence of juror misconduct. More specifically, Applicant indicated he received correspondence
from Litronda Coleman, & juror during his trial, who stated Judge Griffith entered the jury room
and put undue pressure and influence on the jury by requesting the jurors come to a decision while
deliberating the charges Applicant was tried for. Having reviewed this statement, along with juror
statements submitted by Respondent, this Court finds Applicant’s allegation is without merit.

At his evidentiary hearing, Applicant testified he received a statement from Litronda
Coleman, a juror during his trial, who indicated she felt pressured when Judge Griffith entered the
Jury room and requested the jury make a decision. Applicant testified once he received this
statement, he reviewed it and attached it to his application for post-conviction relief to show the
Court that he believes he should receive a new trial. On cross-examination, Applicant testified he
is not sure if an investigator working on Applicant’s behalf had an opportunity to talk to the other
jurors or the bailiff stationed outside the juror room during deliberations.

Counsel testified Applicant’s case was tried in the annex building in Newberry where
family court regularly takes place. Counsel testified the trial was not in the family boumoom, and
Counsel could see where the jury deliberation room was during the course of deliberations.
Counsel testified he cioes not remember Judge Griffith speaking io the jury during deliberations.

Counsel testified he would have seen or noticed someone knocking on the door because they were
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in a small courtroom annex and the jury deliberation room was in close proximity to the room
Applicant case was being tried in.

During Applicant’s evidentiary hearing, Respondent called Matt Ellis of the South Carolina
Attorney General’s Office to testify. Ellis testified he works for the Attorney General’s Office as
an investigator in the criminal division. Ellis testified he was asked by the Deputy Attorney General
of the Criminal Division to assist in investigating a post-conviction relief claim regarding juror
misconduct. Ellis testified he was aware of Litronda Coleman’s allegation, and that he was asked
to speak with the jurors to determine if they recall the incident that Ms. Coleman alleged. Ellis
testified he attempted to speak with all the jurors from Applicant’s trial, however, Ms. Coleman
and one additional juror would not respond to his requests to speak. Ellis testified he spoke with
ten of the jurors from Applicant’s trial along with Georgia Wardlaw who was the bailiff stationed
outside of the jury room during deliberations. Ellis testified he created questions that he asked the
jurors, and made sure to ask each juror the same questions in the same order. Ellis testified he
clearly told the jurors he did not want to ask anything about their deliberations, and his questions
were limited to the allegation that Judge Griffith entered the jury room during deliberations. Ellis
testified he wrote down each jurors answers to each question and submitted these answers to the
Attorney General’s Office to use as part of Applicant’s post-conviction relief case.

An Applicant requesting a new trial based on after-discovered evidence must show that the

evidence;

Is such as would probably change the result if a new trial was held;

Has been discovered since the trial;

Could not by the exercise of due diligence have been discovered before the trial;
Is material 1o the issue of guilt or innocence; and

Is not merely cumulative or impeaching.

Nl S A e

Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983); Ciark v. State, 315 S.C. 385,
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434 S.E.2d 266 (1993). Before a Court will hold an evidentiary hearing, the Applicant must make
a prima facie showing that he is entitled to relief. Welch v MacDougall, 246 S.C. 258, 143 S.E.2d
455 (1965); Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965). The credibility of newly
discovered evidence is for the trial court to determine. State v. Porter, 269 S.C. 618, 621, 239
S.E2d 641, 643 (1977). It is well established that entering the jury room during deliberations is
reversible error for appellate courts. “In death penalty case, trial judge's entering the jury room
during guilt phase of trial, accompanied by counsel from both the State and the defense, to answer
a question of the jury was reversible error regardless of the presence of counsel and the absence of
prejudice.” State v. Elmore, 279 S.C. 417, 308 S.E.2d 781 (1983). Trial judge's visit to the jury
room during the penalty phase of trial, without counsel from either the State or defense, was error.
d

Thoﬁgh Ms. Coleman has alleged the trial court put pressure and undue influence on the
Jury, the Court has reviewed the statements of ten of the remaining jurors, along with Bailiff
Georgia Wardlaw, who was stationed outside of the jury deliberation room and none of these
individuals recalled Judge Griffith entering the jury room during deliberations to request the jury
make a decision’. Though the evidence presented by Applicant has been discovered since the trial,
and could not have been discovered before trial, the evidence presented by Applicant would not
change the result if a new trial was held. Ten of the jurors in Applicant’s case have testified that
Judge Griffith did not knock on the door to the jury room during deliberations. Additionally, these
ten jurors indicated that nobody complained about the verdict after the jury finished deliberating,

though one juror indicated at the start of deliberations that one male juror, and one female juror

7 One Juror, Ralph Howe, indicated Judge Griffith came into the Jjury room to dismiss the jury after
they provided the court with their verdict.
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were against convicting Applicant but they eventually changed their minds. One juror, Elizabeth
Hedgepeth specifically indicated the woman who was opposed to convicting Applicant indicated
she did not care and she wanted to go home. Additionally the after-discovered evidence presented
by Applicant is not material to the issue of guilt or innocence. The overwhelming majority of the
jurors in this case, along with the Bailiff who was stationed outside the jury room door, have
refuted the allegations made by Applicant and Litronda Coleman. These jurors indicated they do
not remember Judge Griffith entering the jury room during the course of their deliberations, nor
do they remember any other juror complaining about the verdict after Applicant was found guilty.
Applicant has asserted that he received this statement from Litronda Coleman, however Applicant
has failed to present any evidence or testimony to corroborate the stafemenl of Ms. Coleman,
Counsel credibly testified he does not recall Judge Griffith attempting to enter the jury deliberation
room. Counsel testified he would have seen or heard Judge Griffith enter the jury room due to the
configuration of the courthouse Applicant’s case was tried in. Further, Ellis testified he questioned
ten of the remaining jurors and based on the responses given, none of these jurors could corrobbrate
Ms. Colcmé.n’s allegations. Therefore, this Court finds Applicant has failed to establish he is
entitled to a new trial due to after-discovered evidence of alleged misconduct apd this allegations
is denied and dismissed with prejudice.
| IV. ALL OTHER ALLEGATIONS

As to any and all allegations raised in the application or at the hearing in this matter and
not specifically addressed in this order, this Court finds Applicant failed to present any evidence
regarding such allegations. Accordingly, this Court finds those claims were voluntarily waived and
abandoned, and those claims are therefore denied and dismissed with prejudice. S.C. Code Ann. §

17-27-90.

Page 36 of 37




IV. CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453,
409 8.E.2d 395 (1991), an Applicant has a right to an appellate counsel’s assistance in seeking
review of the denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek
appellate review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf.

Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures

for appeal.
IT IS THEREFORE ORDERED:
1. That the Application for Post-Conviction Relief must be denied and

dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the South Carolina
Department of Corrections.

AND IT IS SO ORDERED this /7" day of ﬁﬁ Uar 3—2022,

R KIRK GRIFFIN
Presiding Judge

5(,514‘1 '{e/ , South Carolina
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