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STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  
COUNTY OF ANDERSON 
IN THE COURT OF COMMON PLEAS      CASE NO. 2021 CP-04-00470 
 

 
TRAVIS WALKER, ET AL 

  
ANMED HEALTH, ET AL 

PLAINTIFF(S)  DEFENDANT(S) 
 

 

 
Submitted by:       
 

Attorney for :  Plaintiff          Defendant 
or 

 Self-Represented Litigant 
 

 

DISPOSITION TYPE (CHECK ONE) 
 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered.  See Page 2 for additional information. 

 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 
SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       

 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 
 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  Other       
 

  STAYED DUE TO BANKRUPTCY 
 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
   Affirmed;   Reversed;   Remanded;   Other        

   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
by the Court:  

ORDER INFORMATION 
 

DEFENDANT'S MOTION TO COMPEL IS MOOT BASED ON PLAINTIFF'S WITHDRAWAL OF HIS 
OBJECTION TO THE DEFENDANT'S SUBPOENA. DEFENDANT'S MOTION TO DISMISS FOR 
ABSENT AFFIDAVIT IS UNDER ADVISEMENT. PLAINTIFF'S MOTION FOR SANCTIONS IS 

DENIED. NO FORMAL ORDER IS REQUESTED. 
 

This order  ends  does not end the case.   
 
 

INFORMATION FOR THE JUDGMENT INDEX  
Complete this section below when the judgment affects title to real or personal property or if any amount 
should be enrolled.  If there is no judgment information, indicate “N/A” in one of the boxes below. 

Judgment in Favor of 
(List name(s) below)  

Judgment Against 
(List name(s) below) 

Judgment Amount To be 
Enrolled 

(List amount(s) below) 

            $      

            $      

            $      

If applicable, describe the property, including tax map information and address, referenced in the order: 
      

 

The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this 
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. 
Note: Title abstractors and researchers should refer to the official court order for judgment details. 
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E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page. 
 
 

  2155        
Circuit Court Judge  Judge Code  Date 

 
       

 
 
 

For Clerk of Court Office Use Only  
 

 
This judgment was entered on the       day of      , 20      and a copy mailed first class or 
placed in the appropriate attorney’s box on this       day of      , 20     to attorneys of record or  
to parties (when appearing pro se) as follows: 
 
 
             
             
             
ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 
   
  CLERK OF COURT  

 
Court Reporter:       
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
 
 
ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON 
PAGE 1.   
 
This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. 
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STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  
COUNTY OF ANDERSON 
IN THE COURT OF COMMON PLEAS      CASE NO. 2021 CP-04-00470 
 

 
TRAVIS WALKER 

  
ANMED HEALTH, ET AL 

PLAINTIFF(S)  DEFENDANT(S) 
 

 

 
Submitted by:       
 

Attorney for :  Plaintiff          Defendant 
or 

 Self-Represented Litigant 
 

 

DISPOSITION TYPE (CHECK ONE) 
 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered.  See Page 2 for additional information. 

 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 
SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       

 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 
 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  Other       
 

  STAYED DUE TO BANKRUPTCY 
 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
   Affirmed;   Reversed;   Remanded;   Other        

   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
by the Court:  

ORDER INFORMATION 
 

DEFENDANTS MORTON AND AEA'S MOTION TO DISMISS IS GRANTED. MR. PASCHAL TO 
PREPARE FORMAL ORDER.  

 
This order  ends  does not end the case.   

 
 

INFORMATION FOR THE JUDGMENT INDEX  
Complete this section below when the judgment affects title to real or personal property or if any amount 
should be enrolled.  If there is no judgment information, indicate “N/A” in one of the boxes below. 

Judgment in Favor of 
(List name(s) below)  

Judgment Against 
(List name(s) below) 

Judgment Amount To be Enrolled 
(List amount(s) below) 

            $      

            $      

            $      

If applicable, describe the property, including tax map information and address, referenced in the order: 
      
 

The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this 
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the 
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details. 
E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page. 
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For Clerk of Court Office Use Only  
 

 
This judgment was entered on the       day of      , 20      and a copy mailed first class or 
placed in the appropriate attorney’s box on this       day of      , 20     to attorneys of record or  
to parties (when appearing pro se) as follows: 
 
 
             
             
             
ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 
   
  CLERK OF COURT  
 
Court Reporter:       
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
 
 
ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON 
PAGE 1.   
 
This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. 
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TRAVIS WALKER ET, AL. 

  
ANMED HEALTH ET, AL. 

PLAINTIFF(S)  DEFENDANT(S) 
 

 

 
Submitted by:       
 

Attorney for :  Plaintiff          Defendant 
or 

 Self-Represented Litigant 
 

 

DISPOSITION TYPE (CHECK ONE) 
 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered.  See Page 2 for additional information. 

 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 
SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       

 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 
 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  Other       
 

  STAYED DUE TO BANKRUPTCY 
 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
   Affirmed;   Reversed;   Remanded;   Other        

   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
by the Court:  

ORDER INFORMATION 
 

PLAINTIFF MOTION TO RECONSIDER IS DENIED WITHOUT THE NECESSITY OF A HEARING. 
NO FORMAL ORDER IS REQUESTED UNLESS REQUESTED BY COUNSEL. 

 
This order  ends  does not end the case.   

 
 

INFORMATION FOR THE JUDGMENT INDEX  
Complete this section below when the judgment affects title to real or personal property or if any amount 
should be enrolled.  If there is no judgment information, indicate “N/A” in one of the boxes below. 

Judgment in Favor of 
(List name(s) below)  

Judgment Against 
(List name(s) below) 

Judgment Amount To be Enrolled 
(List amount(s) below) 

            $      

            $      

            $      

If applicable, describe the property, including tax map information and address, referenced in the order: 
      
 

The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this 
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the 
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details. 
E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page. 
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For Clerk of Court Office Use Only  
 

 
This judgment was entered on the       day of      , 20      and a copy mailed first class or 
placed in the appropriate attorney’s box on this       day of      , 20     to attorneys of record or  
to parties (when appearing pro se) as follows: 
 
 
             
             
             
ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 
   
  CLERK OF COURT  
 
Court Reporter:       
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
 
 
ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON 
PAGE 1.   
 
This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. 
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 1 

STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
 
Travis Walker, Individually and as  
Personal Representative of the 
Estate of Douglas Williford, and 
Lolita Moore,   
 
                         Plaintiffs, 
 
v. 
 
AnMed Health, Anderson 
Emergency Associates, PA, Kevin 
Morton NP, Jamie Moon, RN, and  
Betty Boyles, RN, 
 
                         Defendants. 
_____________________________ 
      
 
 

) 
) 
) 
 
 
) 
) 
) 
) 
) 
) 
)
)
)
) 
) 
) 
) 
) 
) 
) 
 

 
IN THE COURT OF COMMON PLEAS 

 
 
 
 

          Civil Action No. 2021-CP-04-470 
 
 
 
 
 

ORDER OF DISMISSAL 
ON BEHALF OF DEFENDANT, 

BETTY BOYLES, RN 
 

Upon Motion by the attorney for Defendant, Betty Boyles, RN, and with the 

consent of the attorney for Plaintiffs, it is, 

 ORDERED, ADJUDGED AND DECREED that the above-entitled action against 

Defendant, Betty Boyles, RN, is hereby dismissed, discontinued, and forever ended 

with prejudice and without the payment of money. 

 The lawsuit remains in effect and shall continue against Defendants, Anderson 

Emergency Associates, PA, and Kevin Morton, NP. 

AND IT IS SO ORDERED. 

 
          ____  
     R. Lawton McIntosh 

      Presiding Judge, 10th Judicial Circuit 
 
Anderson, South Carolina 
 
September ___, 2021 
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 2 

I SO MOVE AND CONSENT: 
 
 
 
s/James E. Parham, Jr._______ 
James E. Parham, Jr., Esquire 
Attorney for Defendant, 
Betty Boyles, RN 
 
 
 
I CONSENT: 
 
 
 
s/Jay F. Wright______________ 
Jay F. Wright, Esquire 
Attorney for Plaintiffs 
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 1 

STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
 
Travis Walker, Individually and as  
Personal Representative of the 
Estate of Douglas Williford, and 
Lolita Moore,   
 
                         Plaintiffs, 
 
v. 
 
AnMed Health, Anderson 
Emergency Associates, PA, Kevin 
Morton NP, Jamie Moon, RN, and  
Betty Boyles, RN, 
 
                         Defendants. 
_____________________________ 
      
 
 

) 
) 
) 
 
 
) 
) 
) 
) 
) 
) 
)
)
)
) 
) 
) 
) 
) 
) 
) 
 

 
IN THE COURT OF COMMON PLEAS 

 
 
 
 

          Civil Action No. 2021-CP-04-470 
 
 
 
 
 

ORDER OF DISMISSAL 
ON BEHALF OF DEFENDANT, 

JAMIE MOON, RN 
 

Upon Motion by the attorney for Defendant, Jamie Moon, RN, and with the 

consent of the attorney for Plaintiffs, it is, 

 ORDERED, ADJUDGED AND DECREED that the above-entitled action against 

Defendant, Jamie Moon, RN, is hereby dismissed, discontinued, and forever ended 

with prejudice and without the payment of money. 

 The lawsuit remains in effect and shall continue against Defendants, Anderson 

Emergency Associates, PA, and Kevin Morton, NP. 

AND IT IS SO ORDERED. 

 
          ____  
     R. Lawton McIntosh 

      Presiding Judge, 10th Judicial Circuit 
 
Anderson, South Carolina 
 
September ___, 2021 
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 2 

I SO MOVE AND CONSENT: 
 
 
 
s/James E. Parham, Jr._______ 
James E. Parham, Jr., Esquire 
Attorney for Defendant, 
Jamie Moon, RN 
 
 
 
I CONSENT: 
 
 
 
s/Jay F. Wright______________ 
Jay F. Wright, Esquire 
Attorney for Plaintiffs 

 
 

 

 
 

ELECTRO
NICALLY FILED - 2021 Sep 13 1:26 PM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2021CP0400470

- 20 -



Anderson Common Pleas

Case Caption: Travis  Walker , plaintiff, et al VS   Anmed Health , defendant, et al

Case Number: 2021CP0400470

Type: Order/Consent Order

S/R. LAWTON McINTOSH

S/R.LAWTON McINTOSH

Electronically signed on 2021-09-13 13:23:40     page 3 of 3

ELECTRO
NICALLY FILED - 2021 Sep 13 1:26 PM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2021CP0400470

- 21 -



1 
 

STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 
Williford, and Lolita Moore,  
Plaintiffs, 
         vs.  
AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 
Moon RN, and Betty Boyles RN,  
Defendants.  

 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No. 2021CP0400470 
 
 
 

Order of Dismissal 
Order Granting Defendant’s  

Motion to Dismiss 

  
 This matter came before the Court on a Motion to Dismiss for an absent affidavit in the 
Notice of Intent to Sue (herein after referred to as “NOIS”) brought by Nurse Practitioner (NP) 
Kevin Morton, as well as the physician group for which he works (Anderson Emergency 
Associates, or “AEA”) which provides the medical services for the AnMed Emergency Room.  
The matter was heard by this Court on July 23, 2021, at which time the Defendants were 
represented by H.W. Pat Paschal of the Greenville Bar, while the Plaintiff \s were represented by 
Jay Wright of the Anderson Bar.  Based on the arguments heard and exhibits presented, this 
Court makes the following findings of fact and law and the conclusions from those facts and law, 
all as detailed below.  
 

INTRODUCTION 
 

 This is a medical malpractice action brought on November 5, 2021by the Personal 
Representative for the alleged professional negligence in the treatment of the Plaintiffs’ decedent 
in the AnMed Emergency Room by the medical and nursing providers.  The Plaintiffs brought 
this lawsuit against NP Kevin Morton as well as registered nurses employed by AnMed by filing 
a NOIS in accordance with the S.C. Medical Malpractice Act.  The only affidavit 
contemporaneously filed by the Plaintiffs in support of the NOIS as required in the Section 15-
79-125 was by a Registered Nurse, Richard Kevin High. The Motion to Dismiss was brought as 
a specific defense in the Answer filed on April 13, 2021, and by a Motion to Dismiss filed 
contemporaneously with that Answer on the same day.  The basis of the Motion to Dismiss is the 
failure of the Plaintiffs to provide any affidavit by a licensed medical provider in the NOIS as 
required by the S.C. Medical Malpractice Act.  S.C. Code Section 15-79-125 and  
Section 15-36 -100.    
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2 
 

    FACTS AND FACTUAL BACKGROUND 
 1.  This lawsuit involves the treatment in the Emergency Room of the Plaintiff-decedent 
on January 24, 2018, by the Nurse Practitioner Kevin Morton, the medical provider, as well as 
AnMed registered nurses following an automobile collision earlier that same day.  The Plaintiff-
decedent was discharged that night by NP Kevin Morton.  Two weeks later, on February 3, 2018, 
the Plaintiff-decedent died from an aortic dissection.  
 
 2.  There are three different health care providers involved in the treatment  
of this patient:   
 a. The physician extender Nurse Practitioner (“NP”), Kevin Morton, the Movant in this 
 motion, is a nurse practitioner and in this case was the designated “medical 
 provider” performing the medical acts as the physician extender the same as if performed 
 by an AEA physician.   

. 
 b. The physician group for which the NP worked (Anderson Emergency Associates or 
 “AEA”) provides the physicians and the physician extenders, both the NPs and PAs, to be 
 the medical providers in the ER.   
  

c. The two co-defendants, Jamie Moon and Betty Boyles, are registered nurses employed 
 by AnMed.  The Court is aware that the nurses and AnMed Health have settled with the 
 Plaintiffs and are no longer parties in this action.  Importantly for purposes of the instant 
 motion, the only expert to provide an affidavit in support of the NOI and prior to filing the 
 lawsuit was also a registered nurse, that being Richard Kevin High.  A nurse, however, is 
 not trained or licensed to practice as either a nurse practitioner, physician, or other 
 physician extender.  Accordingly, a nurse is not qualified to opine on the standard of care 
 for a nurse practitioner or physician in the practice of medicine including the practice of 
 medical acts as outlined above.  
 
 3.  A nurse practitioner is a physician extender and is trained and licensed in the practice 
medicine as is a physician, in particular, performance of medical acts, specifically: 

a.  ordering and interpreting diagnostic tests, 
b.  diagnosing any disease process, 
c.  determining medical treatment plans, 
d.  ordering any work-up on a patient, 
e.  ordering the disposition of a patient. 

 
 All parties agree that a nurse practitioner is held to the standard of care for a physician in 
the performance of these medical acts.  As a matter of fact, a nurse is not trained or licensed to 
practice as either a nurse practitioner, physician, or other physician extender.  Accordingly, a 
nurse is not qualified to opine on the standard of care for a nurse practitioner or physician in the 
practice of medicine, the performance of or otherwise on the issues of the practice of medical 
acts as outlined above.  
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 4.  The NOIS and the Complaint both alleged professional negligence against NP Kevin 
Morton in failing in his performance as a Nurse Practitioner to provide medical acts or, more 
particular, in the performance as a nurse practitioner and physician extender in the following: 

a. the ordering and interpreting of tests,  
b. the forming a medical diagnosis,  
c. determining a medical treatment plan and prescribing medications, 

 d.  ordering any work-up on a patient, 
 e.  ordering the disposition of a patient. 
 

 5.  The only affidavit in support of the NOIS and filed prior to the filing of the lawsuit 
was by a RN Richard Kevin High.  The affidavit was executed on July 18, 2020—110 days prior 
to the filing of the NOIS.  The affidavit never identifies NP Kevin Morton, but made assertions 
against the AnMed Nurses, employees of AnMed Health (which NP Morton is not) and “private 
practices staffing the AnMed health ER”.  
 
 6.  The Motion to Dismiss before the Court was filed on April 13, 2021, 
contemporaneously with the Answer which also raised this matter.  
 
 7.  Subsequent to the filing of the Motion to Dismiss before the Court, the Plaintiffs 
responded to Requests for Admission from the Defendant NP Kevin Morton.  Those Requests 
for Admission included three specific requests (#4, #5 and# 6) regarding the qualifications of a 
nurse to express an opinion on the standard of care of nurse practitioners and physicians: 

  “4.  That a nurse cannot testify as to standard of care or the exercise of the   
  standard of care in the practice of medicine by a physician or nurse practitioner. 
  5.  That a nurse cannot testify as to the standard of care by a physician or physician  
  extender, i.e., a nurse practitioner in the performance of the medical acts defined in Request 
  #3 above. 
  6. That Richard Kevin High is not qualified to testify as to the standard of care for 
  the practice of medicine or medical acts by a physician or nurse practitioner.” 

  To each, the Plaintiffs replied: 
    “Denied. However, Plaintiffs would note that Nurse  High is not rendering  
   specific opinions as to the “practice of medicine” or the standard of  
   care of a “physician or nurse practitioner.” Nurse High is offering opinions 
   of the appropriate ER treatment that reasonable healthcare providers should 
   provide to patients presenting in Mr. Williford’s condition and has the  
   appropriate qualifications to express an opinion as to the appropriateness of 
   a patient’s treatment in the emergency room  irrespective of the provider.”  
   Emphasis provided.  
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 Section 15-36-100 (B) requires “an affidavit of an expert witness which must 
specify at least one negligent act or omission claimed to exist…” Although the RN High 
affidavit may meet this requirement as to the Nurse Defendants, the Plaintiffs concede by 
these Responses that the affidavit offers no opinion as to standard of care of a “physician 
or nurse practitioner”.  As a result, the Court finds no affidavit as to standard of care or 
deviation from the standard of care was produced contemporaneously with and in support 
of the NOIS against NP Morton or AEA as required by statute-an absent affidavit.   The 
statute requires the expert’s allegation to be particularized as to the Defendant’s practice.  
There is no one standard of care in the emergency room for all “healthcare 
providers…irrespective of provider.” Instead, the S.C. Medical Act and the Nurse Practice 
Act, as discussed below, apply a different standard of care to nurses from that of the 
medical standard of care for physicians and nurse practitioners.  As a matter of fact, RN 
High may opine as to the patient’s appropriate treatment by nurses but does not and cannot 
form an opinion to the appropriate treatment by the physicians and the nurse practitioner 
because the licensing laws prohibits it.  

 
 8.   RN Richard Kevin High, is employed at Vanderbilt University Medical Center.  In 
reply to a subpoena, VUMC has replied that Mr. High does not engage in the practice of 
medicine at VUMC and is not engaged in the following: 

 a.  ordering and interpreting diagnostic tests, 
 b.  diagnosing any disease process, 
 c.  determining medical treatment plans, 
 d.  ordering any work-up on a patient, 
 e.  ordering the disposition of a patient. 

 
  9.  On April 21, 2021, which was 157 days after the filing the NOI and 46 days after the 
lawsuit itself was filed, the Plaintiffs filed a second affidavit, purportedly in support of the NOI, 
by a physician, Dr. Michael Chansky, alleging a deviation of standard of care by NP Kevin Morton.  
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LEGAL ANALYSIS 
I.  S.C. Code Sections 15-36 -100 requirements for an affidavit by an expert.  
 

S.C. Code Section 15-79-125 requires an affidavit by an expert and a NOIS as a legal 
prerequisite to file a medical malpractice lawsuit. Section 15-36-100 (A) that provides the 
requirements for that affidavit.  Pursuant to Subsection A of that statute, an "expert witness" is 
defined as "an expert who is qualified as to the acceptable conduct of the professional whose 
conduct is at issue and who": 

(1) is licensed by an appropriate regulatory agency to practice his or her 
profession in the location in which the expert practices or teaches; and 
 
 (2)(a)  is board certified by a national or international association or 
academy which administers written and oral examinations for certification 
in the area of practice or specialty about which the opinion on the standard 
of care is offered; or 
 
(b) has actual professional knowledge and experience in the area of practice 
or specialty in which the opinion is to be given as the result of having been 
regularly engaged in: 
 
 (i)  the active practice of the area of specialty of his or her 
 profession for at least three of the last five years immediately 
 preceding the opinion;  
 
 (ii)  the teaching of the area of practice or specialty of his or her 
 profession for at least half of his or her professional time as an 
 employed member of the faculty of an educational institution which 
 is accredited in the teaching of his or her profession for at least three 
 of the last five years immediately preceding the opinion; or 
 
 (iii)  any combination of the active practice or the teaching of his or her   
 profession in a manner which meets the requirements of subitems (i) and (ii) for at 
 least three of the last five years immediately preceding the opinion.  
 S.C. Code Ann. § 15-36-100(A).   

   
 In applying this language, the Court concludes that Nurse High may meet requirements to 
provide an affidavit as to the registered nurses, but none as to the physician extender, NP 
Morton.   RN High is not licensed, board certified nor does he work within the same discipline 
(nursing vs. medicine) as NP Morton1.   
 
 

                                                
1 The Plaintiffs stated in the Response to this Motion to Dismiss that Nurse High was an “Associate 
Professor” at VUMC, however, the VUMC’s return to the subpoena indicates that Nurse High is not.  
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II. Under the S.C. Medical Practice Act, giving testimony by affidavit in a civil matter is 
“the practice of medicine.” 
 
 The South Carolina Medical Practice Act defines the “practice of medicine” as including: 
“testifying as a physician in an administrative, civil, or criminal proceeding in this State by 
expressing an expert medical opinion.” § 40-47-20 (36)(h) (Emphasis provided.)  As a result, the 
submitting of an affidavit to the court that expresses a medical opinion as to medical acts is the 
“practice of medicine”.  Accordingly, only a physician or a “physician extender” like a nurse 
practitioner can “practice medicine” as defined by this statute. See Section 40-33-29, et seq.   
A registered nurse cannot.  In addition, an expert can only testify as to acts which the licensing 
statutes authorizes the witness to perform.  If the statutes prohibit a witness from performing 
medical acts, then that witness cannot testify as to those medical acts. As explained below, a 
nurse is prohibited from performing medical acts and therefore cannot testify as to medical acts.  
 
III. The Nurse Practice Act and the practice of medicine.  
 
  The South Carolina Nurse Practice Act makes a clear distinction between a nurse (RN) 
and a nurse practitioner (NP). Each has its own distinct licensing scheme, educational 
requirements, and area of specializations.  The difference is: the nurse practitioner can practice 
medicine, i.e., do “delegated medical acts”; whereas the registered nurse cannot.  See S.C. Code 
Section 44-33-20.   More specifically, the difference is as follows: 
   
 a.  A nurse practitioner:  

1. Training: A Nurse Practitioner is a nurse with a specific/unique course of 
additional medical training.  Section 40-33-34 requires a minimum of a master’s 
degree from an accredited college in a nurse practitioner program and a current 
certification by a board-approved credentialling organization. As a result, NP 
Morton has this specific additional training greater than that of RN High.  

 
  2. By practice:  As a result, of this additional training, the NP is licensed to  
  “practice medicine” as an extension of the physician conducting the medical acts  
  referenced above including, but not limited to: the work up  evaluation, medical  
  diagnosis, prescribing medication, and forming medical treatment plans. A nurse  
  is not.  See Section 40-33-20, et seq.  Between the practice agreement,  
  the employment agreement and the authorizations granted to NPs under the S.C.  
  Nurse Practice Act, an NP is  authorized to “practice medicine” in certain, among  
  other, delegated medical acts, including:  

 a. the ordering and interpreting of tests,  
 b. the forming a medical diagnosis,  
 c. determining a medical treatment plan and prescribing medications, 

  d.  ordering any work-up on a patient, 
  e.  ordering the disposition of a patient. 
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  3. License and certification:  South Carolina recognizes by statute these   
  differences between a nurse and a NP:  
   a.  To practice as a nurse practitioner in South Carolina, one must have  
   an APRN (“Advanced Practice Registered Nurse”) license in addition to  
   any nursing license.  S.C. Code Section 40-33-5, et seq.   
 
   b. The NP license authorizes performance of medical care prohibited to a  
   nurse.  Section 40-33-20(5) was amended in 2018 to read specifically: 
 
    "(5)    'Advanced Practice Registered Nurse' or 'APRN'   
    means a registered nurse who is prepared for an advanced   
    practice registered nursing role by virtue of additional   
    knowledge and skills gained through an advanced formal   
    education program of nursing in a specialty area that is   
    approved by the board. … 
     … 

An APRN also may perform specified medical acts pursuant to a 
practice agreement as defined in item (45) and approved written 
guidelines as defined in item (9)." 

   
   In this case, the Court finds that NP Kevin Morton was:  
   1. licensed and trained to perform medical acts, (and is held to the   
   standards of a  physician in the performance of those medical acts), 
   2. was hired by AEA to provide medical care and perform medical  acts as  
   a physician extender, and  
   3. the chart identified him as the medical provider. 

  
 Accordingly, the Court finds NP Morton acted as the extender of the physician to 
 provide delegated medical acts in the work up of this patient, just like the doctor:  

 a. the ordering and interpreting of tests,  
 b. the forming a medical diagnosis,  
 c. determining a medical treatment plan and prescribing medications, 

  d.  ordering any work-up on a patient, 
  e.  ordering the disposition of a patient. 

 
  As explained below, the Court also finds that a nurse is not trained nor qualified  
  to perform these acts and is prohibited by law from offering testimony on these  
  subjects. Section 40-33-34.     
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 b.  A registered nurse (RN):  
1. In contrast, a registered nurse is not trained nor qualified and as a result, cannot 
do any of these delegated medical acts by statute and it is sanctionable 
misconduct to do so.  Section 40-33-110. 
 
2. The registered nurse can assess a patient, implement doctor’s or  physician 
extender’s orders and treatment plans. However, a RN cannot medically diagnose, 
order or interpret diagnostic tests, provide a medical treatment plan or issue 
prescriptions —unlike a NP which is by law  licensed to do each of these medical 
acts and, mor specifically, the medical acts described above. See Section 40-33-20 
(46) and (48).  
 
3.  In fact, it is unlawful for a registered nurse RN to practice as a NP or practice 
outside the scope of the RN license. Section 40-33-110 states the grounds for 
discipline of licensees as follows: 
 

   “(A) In addition to the grounds provided in Section 40-1-110, upon  
   finding misconduct the board may cancel, fine, suspend, revoke,   
   issue a  public reprimand or a private reprimand, or restrict,  including  
   probation or other reasonable action such as requiring additional education 
   and training, the authorization to practice of a person who has: 
      …   
    (21) practiced outside the scope of the license by assuming duties  
    and responsibilities without adequate education as determined by  
    the board. 
      …    … 

   (27) engaged in practice as an NP, CNS, or CNM without a   
   compliant practice agreement as defined in Section 40-33-20(45)”.  
   (Emphasis provided)  
 

  4. Notably, RN High is licensed as a registered nurse in the Tennessee.  The  
  Tennessee Nursing Act provides that: “the practice of professional  nursing does  
  not include acts of medical diagnosis or the development of a medical plan of  
  care and therapeutics for a patient, …” Tenn. Code Section 63-7-103 (b).  

 
 Although the Plaintiffs have provided an affidavit regarding nursing acts effective 

 against the nurse codefendants, the Court concludes that the Plaintiffs failed to file an 
 affidavit contemporaneously with the NOIS from a qualified medical expert regarding the 
 medical providers’ care in this case, specifically the care by NP Morton and AEA, 
 resulting in an absent affidavit as to those Defendants.    
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IV.  Common Law 
 

  Although an expert need not be of the same specialty, the proffered witness must be 
qualified in the subject matter of the proffered testimony. Watson v. Ford Motor, 389 SC 434, 699 
S.E.2d 169, (2010).  Watson holds that Rule 702, SCRE, requires that a proffered expert need not 
be of the same specialty but must have “acquired the requisite knowledge and skill to qualify as 
an expert in the particular subject matter.”  699 S.E. 2d at 175.  In the case at bar, the subject matter 
in question is the performance of medical acts (diagnosis, ordering and interpretation of tests and 
forming medical treatment plans).    
 
V. The Plaintiffs Arguments  
 
 The Plaintiffs make two arguments that contends the High affidavit should be accepted 
by the Court: 
  a.  First, the Plaintiffs contend that the affidavit should be accepted and the 
 Motion to Dismiss should be denied  because it was not raised at the time of the NOIS 
 and instead raised contemporaneously with (and as part of) the Answer once the 
 Complaint was filed.  The Court finds that argument to lack merit because two statutory 
 provisions exclusively govern the time to raise an objection: 
 
  1. Section 15-36-100(E) directly addresses the timing of a motion to dismiss  
  for an “allegedly defective” affidavit: 
 
    “(E) If a plaintiff files an affidavit which is allegedly defective, and the  
   defendant to whom it pertains alleges, with specificity, by motion to dismiss 
   filed contemporaneously with its initial responsive pleading, that the  
   affidavit is defective, the plaintiff’s complaint is subject to dismissal for  
   failure to state a claim, except that the plaintiff may cure the alleged defect 
   by amendment within  thirty days of service of the motion alleging that the 
   affidavit is defective.  The trial court may, in the exercise of its discretion,  
   extend the time for filing an amendment or response to the motion, or both, 
   as the trial court determines justice requires….”  (Emphasis provided.) 
 
  2. In addition, Section 15-36-100(F) provides when a motion to dismiss is to be  
  filed in a case when no affidavit is filed:  
 

“(F) If a plaintiff fails to file an affidavit as required by this section, and 
the defendant raises the failure to file an affidavit by motion to dismiss 
filed  contemporaneously with its initial responsive pleading, the 
complaint is not subject to renewal after the expiration of the applicable 
period of limitation unless a court determines that the plaintiff had the 
requisite affidavit within the time required pursuant to this section and 
the failure to file the affidavit is the result of a mistake…”  (Emphasis 
provided.) 
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   Accordingly, the statute provides that the Motion to Dismiss should be filed 
  contemporaneously with the filing of the Answer.   See also, Ranucci vs Crain,  
  where our Supreme Court held that “any challenge to alleged deficiencies” and  
  “assertions regarding  defects in the authorship and content” of the purported  
  expert’s qualifications or in the affidavit “would be made by (the Defendant) filing 
  the appropriate motion to dismiss in  circuit  court pursuant to 15-36-100(E)”,  
  as was done here.   409 S.C. 493, 507, 763 S.E.2d 189, 196 (SC 2014).   

 
  b.  Secondly, the Plaintiffs contend that the affidavit by a physician, Dr. Michael  
 Chansky, --submitted 157 days after the NOIS, 46 days after the lawsuit was filed, and 7 
 days after this Motion to Dismiss was filed-- is an “amendment” and cures a “defect” in 
 the RN High affidavit. The NOIS statute allows for one limited situation for a second 
 affidavit to cure a defect.  However, this is not that situation, and no exception applies to 
 an absent affidavit.  As discussed above, the requirements for a NOIS affidavit are 
 provided in the two governing statutes, Section 15-79-125 and 15-36-100.  The two 
 statutes are in pari materia and must  be construed together.  Ranucci v Crain, 763 S.E.2d 
 at 193. Notably, no amended affidavit by Nurse High has been filed.   Instead, only a new 
 and separate affidavit by a completely different affiant, Dr. Chansky, was filed over 5 
 months after, not contemporaneously with, the NOIS.   
 
  As indicated, the two statutory provision, Section 15-79-125 and 15-36-100, 
 provides the statutory framework and requirements for affidavits.  Those two statutes 
 combine to specifically govern the case before the bar as follows:  
 

 1.  The General Rule: contemporaneous affidavit required:  Section 15-79-125 (A) 
   specifically requires a “contemporaneous filing” of an affidavit with the NOIS:  

 
   “(A) Prior to filing or initiating a civil action alleging injury or death as a  
   result of medical malpractice, the plaintiff shall contemporaneously file a  
   Notice of Intent to File Suit and an affidavit of an expert witness, subject to 
   the affidavit requirements established in Section 15-36-100, in a county in  
   which venue would be proper for filing or initiating the civil action. …” 
  
  2. Two exceptions: The statute, however, provides for only two exceptions to this  
  general rule – the "safe harbor" exception and the "amended affidavit" exception. 
 
   a.  The “Safe Harbor” exception- Section 15-36-100 (C) (1): The   
   General Assembly provided one, and only one, exception to general rule  
   requiring a contemporaneous filing to allow a filing of a new or different  
   after the NOIS—known as “safe harbor” provision—and applicable only  
   in a certain set of cases under statute of limitation time constraints.   
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   Section 15-36-100 (C) (1) reads (with emphasis provided): 
“(C)(1) The contemporaneous filing requirement of subsection (B) 
does not apply to any case in which the period of limitation will 
expire, or there is a good faith basis to believe it will expire on a 
claim stated in the complaint, within ten days of the date of filing 
and, because of the time constraints, the plaintiff alleges that an 
affidavit of an expert could not be prepared. In such a case, the 
plaintiff has forty-five days after the filing of the complaint to 
supplement the pleadings with the affidavit... …”  
 

 This Court concludes that sub-section (C) is the only exception to 
the general rule requiring a contemporaneous filing of the expert affidavit.  
It is the only provision allowing a filing of any new or different affidavit 
after the NOIS. The General Assembly exclusively limited the safe harbor 
provision to one specific class of medical malpractice suits—those actions 
filed within ten days prior to the expiration of the statute of limitations.  In 
the case at bar, the NOIS was filed on November 5, 2020, which was 
three months prior to the expiration of the statute of limitations on 
February 4, 2021.  In addition, to avail of this safe harbor, the Plaintiffs 
must file an affidavit as to why a contemporaneous expert affidavit could 
not be obtained.  In this case, the Plaintiffs do not and could not because 
he had the RN High affidavit seven months prior to expiration of the 
statute of limitations.  

 
b. Amended affidavit exception:  The only other exception to the general 
rule is “the amended affidavit” provision in Section 15-36-100 (E).  The 
statute does not allow for a new and separate affidavit to be filed after the 
NOIS.  Instead, it only allows for an “amendment” to the initial properly 
filed contemporaneous affidavit.   This is not the case here, where a new 
and different affidavit by a new author, not an amendment to the existing 
affidavit, has been filed for an absent affidavit. The statute reads: 
 

“(E) If a plaintiff files an affidavit which is allegedly defective, and 
the defendant to whom it pertains alleges, with specificity, by 
motion to dismiss filed contemporaneously with its initial 
responsive pleading, that the affidavit is defective, the plaintiff's 
complaint is subject to dismissal for failure to state a claim, except 
that the plaintiff may cure the alleged defect by amendment within 
thirty days of service of the motion alleging that the affidavit is 
defective. …”. Section 15-36-100(E), emphasis provided. 
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 The most fundamental rule of statutory interpretation require a 
finding of a “plain meaning” and that “(w)hen faced with an undefined 
statutory term, the court must interpret the term in accord with its usual 
and customary meaning.” Adoptive Parents v. Biological Parents, 315 
S.C. 535, 446 S.E.2d 404 (1994).   The Court may rely on dictionaries 
“where a word is not defined in a statute, our appellate courts have looked 
to the usual dictionary meaning to supply its meaning.”  Estate of 
Nicholson vs SC Department of Health and Human Services, 377 S.C. 
590, 660 S.E. 2d 303 (SC 2008). In particular, the Courts have 
consistently resorted to Black’s Law Dictionary to provide the meaning of 
a word not defined in the statute.  See e.g., Centex Int'l, Inc. v. S.C. 
Department of Revenue, 406 S.C. 132, 750 S.E.2d 65 (2013) (Black's Law 
Dictionary and Merriam-Webster's Collegiate Dictionary were used as 
authorities).  All of the defining authorities are consistent in defining the 
term "amendment" as "a change in an existing document."  See, Black’s 
Law Dictionary (4th Edition), Merriam-Webster's Collegiate Dictionary, 
Oxford Dictionary, and Funk and Wagnalls International Dictionary of 
the English Language.  None of these dictionaries define the term 
“amendment” as the Plaintiff contends as a subsequent, new, and different 
document executed almost a year after the first document by a different 
author and with no reference to the initial document.   
 

 In sum, the Court finds that the Chansky affidavit does not cure the High affidavit 
for three reasons:  

First, a party cannot amend an absent affidavit.  Second, an amendment to an 
unqualified unlawful affidavit would be just as unqualified and unlawful.   
Third, the Chansky affidavit is not an “amendment” to an existing  affidavit 
which is the only subsequent affidavit permitted by  statute.  It is a new and 
separate affidavit by a different author with  no reference to the High affidavit. 
The statute does now allow for a “substitute” affidavit.2   
 

 In addition, the Plaintiffs must demonstrate that the second affidavit constitutes an 
 “amendment."  That requires, in the Court's view, the same expert correcting an error in 
 the first affidavit.  That is not the case here.  In fact, Nurse High cannot file an amendment 
 in this case because he is not qualified, and it is unlawful for him to do so.  If Nurse High 
 filed an amendment, he would still be unqualified to offer the opinions on medical acts and 
 the amended affidavit would remain improper and illegal.  Thus, this Court concludes that 
 the Chansky affidavit is not proper under S.C. Code Ann. § 15-36-100(E). 
                                                

2 The provision in S.C. Code Ann. § 15-36-100(F) allowing for an affidavit where "the 
failure to file the affidavit is the result of a mistake" does not apply in this case. 
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VI.  S.C. Code Ann. § 15-79-125 requires an affidavit as a prerequisite to suit.   
 
 It is well settled that S.C. Code Section 15-79-125 requires an affidavit by an expert and 
the NOIS as a legal prerequisite to file a medical malpractice lawsuit. Our Supreme Court has 
been clear that a purpose of the NOIS statute, in part, is to discourage frivolous claims and the 
affidavit requirement is not “meaningless” in serving this purpose. Ross vs. Waccamaw 
Community Hosp., 404 S.C. 56, 744 S.E.2d 547 (2013), see also, Ranucci v Crain, 409 S.C. 493, 
763 S.E.2d 189 (S.C. 2014).  Failure to comply can result in dismissal. Ranucci v Crain, supra 
and Ross vs Waccamaw Community Hosp., supra.  The Plaintiffs have not appealed to the 
Court’s discretion, and nonetheless, any exercise of discretion to allow the matter to proceed 
would ignore the fact that the Plaintiffs knew or should have known at the inception of this case 
that a nurse is not qualified to offer testimony on the standard of care to be practiced by a nurse 
practitioner and proceeded without a legally sufficient affidavit subjecting NP Morton to this 
lawsuit.  This is admitted in the responses to the requests for admission discussed above.  In 
addition, the Plaintiffs admit the medical records were obtained within 35 days after the death of 
the Plaintiff-decedent over two years prior to filing suit.  The RN High affidavit was executed 
110 days before the NOIS.  Despite this knowledge that a nurse could not testify as to standard 
of care of a nurse practitioner, the Plaintiffs pursued this litigation for 221 days without 
providing the mandatory statutory protection, the affidavit, required by the statute nor providing 
an acceptable legal excuse for the failure.  The result of filing an unqualified and unlawful 
opinion is in effect the filing of no affidavit.  
 
 The Court has reviewed the caselaw provided by the parties.3  This case is different.  This 
is not a technical or mere procedural defect like failing to meet a mediation deadline as in Ross 
vs Waccamaw Community Hosp., supra.   Nor is it a question of interpretation of statutory 
language as in Grier vs AMISUB, supra and Ranucci vs Crain, supra. It is not an affidavit by a 
qualified doctor against a defendant doctor of a different specialty as in Eades vs Palmetto Cardi 
vascular, supra.   The language of Section 15-36-100 is plain: it requires and affidavit by a duly 
qualified expert “which must specify at least one negligent act or omission claimed to exist.”  
This requirement is the substantive core of the protection for professionals offered by this statute 
against frivolous, unmerited, or stale claims. Accordingly, to hold otherwise would be to 
eviscerate the statute requirements and protections.  The Court thereby concludes that the failure 
to provide an affidavit by a duly qualified expert is mandatory grounds for a dismissal.  Section 
15-79-125,  See also, Seastrunk v. U.S., 25 F.Supp.3d 812, and Duckett v. SCP, 225 F.Supp.3d 
432 (D.S.C 2006).  
                                                
3 In particular, the Court has reviewed the five recent cases offered by the parties involving the pre-suit 
procedure of Sections 15-37-125 and Section 15-36-100:  Eades vs. Palmetto Cardiovascular, 422 S.C. 
196, 810 S.E.2d 848 (S.C.-2018);  Ranucci v Crain, (409 SC 493, 763 SE2d 189 (SC 2014); ), Brouwer vs 
Sisters of Charity, 409 S.C. 514, 763 S.E.2d 200 (S.C. 2014); Ross vs Waccamaw Community Hospital, 
404 S.C. 56, 744 S.E.2d 547 (2013); Grier vs AMISUB, 397 S.C. 532, 725 S.E.2d 693 (2012) 
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VII.  The statute of limitations was not tolled.  
 
   Finally, the Court concludes that the statute of limitations in Section 15-3-545 was not 
tolled.  A valid, qualified, and legal affidavit filed contemporaneously with the NOIS is 
mandatory requirement of the Section 15-79-125. The requirement of the expert’s affidavit is the 
one provision of a statute drafted to provide  protection from frivolous suits. See Ross vs. 
Waccamaw Community Hosp., supra. Section 15-79-125 will toll the statute—only when all the 
requirements of the statute are met: including a legal affidavit by a qualified and lawful affiant.  
In this case, as addressed above, no legal affidavit was filed against these Defendants, and 
accordingly, the statute was never tolled against these Defendants.  
 
 Nonetheless, even if a qualified and lawful affidavit had been filed, the statute of 
limitations would have been tolled only to the present action.  Section 15-36-100 provides for a 
motion to dismiss the subsequent lawsuit after the NOIS with no caveat that any statute of 
limitations is tolled if the Motion is successful.  Section 15-79-125 only tolls the statute until an 
action is filed.  It does not toll the statute indefinitely or preclude any defenses once the lawsuit 
is filed.  A motion to dismiss is just that, a motion to dismiss.  
 
 Moreover, the Court finds that the statute of limitations also provides citizens protection 
and is a substantive right.  To knowingly submit an  unqualified and unlawful affidavit (as 
evidenced by the responses to request for admissions discussed above) and to claim that this 
unlawful affidavit tolls the statute of limitations indefinitely and for any subsequent lawsuits 
would effectively render meaningless any protection health  care providers could have in the 
statute of limitations.  It would be particularly injurious if a plaintiff could effectively toll  
the statute of limitations by obtaining an unlawful affidavit six months prior to the expiration of 
the statute and then file a new affidavit two months after the statute had run with no 
repercussions.  
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Conclusion: 

  
 Each of the above conclusions and findings of fact are repeated and incorporated here.   
In addition, based on the law and evidence, the Court further specifically concludes:    
 
 1. A nurse is not qualified and accordingly cannot, as a matter of law, offer testimony as 
to the standard of care or deviations from that standard of care by a nurse practitioner or as to the 
performance of medical acts by a nurse practitioner.  In addition, the affidavit of Nurse High fails 
to specify a standard of care or deviation of standard care as to any physicians or nurse 
practitioners as required by Section 15-36-100. 
 

2. As a result, the Plaintiffs have failed to provide a contemporaneous affidavit with the 
NOIS by a duly qualified expert as required by statute.  S.C. Code Sections 15-79-125 and 15-36 
-100.    
 

3.  Accordingly, the Motion to Dismiss filed by the Defendants Morton and Anderson 
Emergency Associates, with prejudice, is hereby granted.  

 
 IT IS SO ORDERED. 
 
      _______________________________-

September ___, 2021     R. Lawton McIntosh 
       Judge, Fourteenth Judicial Circuit 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 
Williford, and Lolita Moore,  
 

Plaintiffs, 
 
         vs.  
 
AnMed Health, Anderson Emergency 
Associates P.A., Kevin Morton NP, Jamie 
Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No ______________ 
 
 
 
 
 
 

Notice of Intent 
 
 

 
Pursuant to S. C. Code Ann. § 15-79-125, Plaintiff(s) file this Notice of Intent to File Suit.  

Attached as Exhibit A is a Complaint which specifies Plaintiffs’ short and plain statement of the 

facts.  Attached as Exhibit B is the Affidavit from expert witness delineating at least one negligent 

act or omission which would allow Plaintiffs to recover damages from Defendants in this case.  

Attached as Exhibit C are answers to Standard Interrogatories as set forth in Rule 33(b) of the 

South Carolina Rules of Civil Procedure.   

       Respectfully submitted, 
 
       McGowan, Hood & Felder, LLC 
 
       s/ Jay F. Wright     
       Jay F. Wright 
       South Carolina Bar No. 78738 
       jaywright@mcgowanhood.com 
       135 Edinburgh Court, Suite 202 
       Greenville, SC 29607 
       (864) 252-4406 
       (864) 252-4480 (facsimile) 
 
November 5, 2020     ATTORNEYS FOR THE PLAINTIFFS 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 
Williford, and Lolita Moore,  
 
Plaintiffs, 
 
         vs.  
 
AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 
Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No ______________ 
 
 
 
 
 

Complaint for Damages and  
Demand for Jury Trial 

 

 
Plaintiff, Travis Walker, individually and as Personal Representative of the Estate of 

Douglas Williford, and Lolita Moore complaining of the Defendants herein, would respectfully 

show unto the Court and allege as follows: 

Parties and Venue 

1. Plaintiff, Travis Walker (“Mr. Walker”) is the duly appointed, qualified, and acting 

personal representative of the Estate of Douglas Williford.   

2. Plaintiff, Lolita Moore (“Mrs. Moore”) was the wife of the Decedant, Douglas 

Williford.   

3. The Decedent, Douglas Williford (“Mr. Williford”), was a citizen and resident of 

Anderson County, South Carolina, at the time of his death on February 3, 2018.  The medical 

treatment hereinafter referenced was rendered to Mr. Williford in Anderson County, South 

Carolina. 

4. This is a wrongful death action brought pursuant to S.C. Code Ann. § 15-51-10, et 

seq. for the benefit of the statutory beneficiaries of Douglas Williford as defined in S.C. Code Ann. 

§ 15-51-20.  This is also a survival action brought pursuant to S.C. Code Ann. § 15-51-90 for the 
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benefit of the Estate of Douglas Williford.  Further, this is an action for loss of consortium brought 

pursuant to S.C. Code Ann. §15-75-20.   

5. Upon information and belief, Defendant AnMed Health (hereinafter “AnMed”) is 

organized and existing under the laws of the State of South Carolina as a corporation and does 

business in the County of Anderson, State of South Carolina and, upon information and belief, was 

the employer of Kevin Morton NP, Jamie Moon RN, and Betty Boyles RN at all relevant times 

herein.   

6. Defendant, Anderson Emergency Associates, P.A. (hereinafter “AEA”), is, was a 

for profit professional association organized and existing under the laws of the State of South 

Carolina in the County of Anderson, State of South Carolina. At all relevant times herein, AEA 

was held out to the public-at-large and to the Plaintiff as being a medical practice specializing in 

the field of emergency medicine and its employees were held out to be competent in the ordinary 

and customary standards of medicine provided by medical practitioners specializing in the field of 

emergency medicine.  Upon information and belief, AEA dissolved on December 31, 2018.       

7. At all relevant times herein, AnMed held itself and its employees out to the public-

at-large and to Plaintiffs to be competent in the ordinary and customary standards of emergency 

medicine and nursing care.  

8. Upon information and belief, Kevin Morton NP, is a resident of Anderson County 

South Carolina and Nurse Practitioner.  At all relevant times herein, Nurse Morton was an 

employee of AnMed Health and held himself out to the public-at-large and to Plaintiffs as a skilled 

and nurse practitioner in the ordinary and customary standards of a nurse practitioner.   

9. Upon information and belief, Jamie Moon, RN is a resident of Anderson County 

South Carolina and is a Registered Nurse (RN).  At all relevant times herein, Nurse Moon was an 
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employee of AnMed Health and held himself / herself out to the public-at-large and to Plaintiffs 

as a skilled and competent RN in the ordinary and customary standards of nursing.   

10. Upon information and belief, Betty Boyles RN, is a resident of Anderson County 

South Carolina and is a registered nurse (RN).  At all relevant times herein, Nurse Boyles was an 

employee of AnMed Health and held herself out to the public-at-large and to Plaintiffs as a skilled 

and competent RN in the ordinary and customary standards of nursing.   

11. The above-named Defendants are jointly and severally liable for all damages 

alleged herein since their negligent acts and omissions, singularly or in combination, are the 

contributing proximate cause of the Plaintiff’s damages, injuries, and losses. 

12. Venue is proper in Anderson County, South Carolina.   

General Factual Allegations Applicable to All Claims 

13. On Wednesday January 18, 2018, Decedent, Douglas Williford, was involved in a 

motor vehicle accident wherein his vehicle was hit in the rear.   

14. Mr. Williford transported himself to AnMed Emergency Room arriving at  

approximately 9:08pm.   

15. On arrival, Mr. Williford’s blood pressure was significantly elevated at 244/130.   

16. A blood pressure in this range is considered a hypertensive crisis given that a 

hypertensive crisis is defined medically as a blood pressure with a systolic pressure of 180 or a 

diastolic pressure of 120.   

17. Mr. Williford met the criteria for hypertensive crisis for both the systolic and 

diastolic pressures.   

18. Additionally, it is noted at the ER that Mr. Williford rated his pain as a 9 out of 10 

at 9:14pm.    
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19. In the ED provider note of 10:29pm, Nurse Morton noted that Mr. Williford was 

complaining of pain in his left mid back describing it as a “catch” in his left back near the left 

shoulder blade.   

20. Also, Mr. Williford informed the medical personnel that the motor vehicle accident 

had been quite dramatic relaying that he estimated the vehicle that struck him in the rear must have 

been going 25-30 mph at the time of the collision.   

21. It is known to medical providers working in emergency rooms that pain in the mid 

back is a known sign and/or symptom of aortic aneurysm and/or dissection.   

22. It is also known to medical providers working in emergency rooms that motor 

vehicle accidents and other forms of trauma are known to cause tears in major blood vessels 

resulting in aortic aneurysms and/or dissections.   

23. It is also known to medical providers working in emergency rooms that motor 

vehicle accidents and other forms of trauma are known risk factors for aortic aneurysm and/or 

dissection.  

24. It is also known to medical providers working in emergency rooms that patients 

with a history of hypertension are at increased risk of aortic aneurysm and/or dissection.   

25. It is also known to medical providers working in emergency rooms that patients 

over the age of 50 are at increased risk of aortic aneurysm and/or dissection due to the reduced 

resistance of arterial walls with age.   

26. It is also known to medical providers working in emergency rooms that 

hypertensive crisis is often associated with aortic aneurysms and/or dissection.   

27. Given the many of potential warning signs of aortic aneurysm, the medical 

professionals treating Mr. Williford should have considered aortic aneurysm / dissection potential 

causes of his symptoms.   
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28. However, despite these many warning signs of aortic aneurysm / dissection, Nurse 

Practitioner Morton did not include aortic aneurysm / dissection in his list of potential diagnoses 

in his medical decision making.   

29. Upon information and belief, Nurse Practitioner Morton did not properly consider 

aortic aneurysm / dissection or any other life-threatening condition to be a possible cause of Mr. 

Williford’s symptoms.   

30. Confirmation of aortic aneurysm / dissection is obtained by using contrast-

enhanced computed tomography (CT) or transesophageal echocardiogram (TEE).   

31. Nurse Practitioner Morton did not order any imaging studies such as CT or TEE for 

Mr. Williford even though they are readily available in an emergency room setting.   

32. The only orders Nurse Practitioner Morton submitted were to order Aspirin and 

Coreg medications.   

33. Despite Mr. Williford presenting in a state of a hypertensive crisis of 240/130, his 

blood pressure was not rechecked at any time prior to his discharge.  

34. At 10:38pm, Mr. Williford was still rating his pain at an 8/10.   

35. Nurse Practitioner Morton diagnosed Mr. Williford with a muscle strain of his left 

upper back.   

36. Nurse Morton improperly made this diagnosis without considering other life-

threatening potential diagnoses such as aortic aneurysm and without ordering any testing to rule 

out aortic aneurysm in order to properly protect the health and safety of Mr. Williford.   

37. Nurse Morton improperly made the diagnosis of muscle strain and discharged Mr. 

Williford without rechecking his blood pressure even though he presented with a blood pressure 

meeting the criteria for hypertensive crisis.   
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38. Mr. Williford was discharged at 10:39pm, ten minutes after his brief examination 

by Nurse Morton.    

39. Mr. Williford returned to AnMed hospital two weeks later on February 3, 2018 

arriving at 6:57am.   

40. Mr. Williford described that he had an aching back pain since the time of the motor 

vehicle wreck and that the pain had gotten worse causing him to be unable to sleep.   

41. Mr. Williford was discharged with some pain medication at 10:44am.   

42. Mr. Williford was then found unresponsive, not breathing, and pulseless in his car 

in the emergency room parking lot and was brought back into the emergency room at 3:45pm.   

43. Despite aggressive treatment and resuscitative efforts, Mr. Williford was 

determined to be deceased at 3:52pm.   

44. An autopsy was performed by Brett Woodard, MD on February 4, 2018.  

45. Dr. Woodard determined that Mr. Williford had suffered a rupture of an aortic 

aneurysm resulting in an aortic dissection in the ascending aorta.   

46. Dr. Woodard determined the cause of Mr. Williford’s death to be cardiac 

tamponade due to a ruptured aortic aneurysm.   

47. Plaintiffs are informed and believe that Nurse Practitioner Morton, and employees 

of AnMed failed to provide Mr. Williford with proper medical treatment in accordance with the 

appropriate standard of care.   

48. The failure to provide proper medical treatment in accordance general common 

sense and/or with the appropriate standard of care to Mr. Williford was the direct and proximate 

result of and was caused and occasioned by the negligence and carelessness on the part Nurses 

Morton, Moon, Boyles and/or other employees of AnMed Health in failing to possess and exercise 

that degree of care, competence, and skill ordinarily and customarily possessed and exercised by 
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employees rendering nursing care under similar circumstances and thereby rendered improper 

treatment to Mr. Williford by deviating from common sense and/or falling below the prevailing 

and acceptable standards of care in one or more of the specifications as set forth below:   

a. in failing to adhere to the prevailing standard of emergency medicine by 
failing to properly treat a patient in a hypertensive crisis;   

b. in failing to adhere to the prevailing standard of emergency medicine by 
failing to consider aortic aneurysm / dissection as possible causes of the 

patient’s complaints;  

c. in failing to adhere to the prevailing standard of emergency medicine by 

performing an inadequate triage;   

d. in failing to adhere to the prevailing standard of emergency medicine by 

performing an inadequate workup;  

e. in failing to adhere to the prevailing standard of emergency medicine by 

failing to obtain repeat vitals;  

f. in failing to adhere to the prevailing standard of emergency medicine by 

failing to obtain repeat pain assessments;  

g. in failing to adhere to the prevailing standard of emergency medicine by 

failing to obtain / record vitals prior to discharge;  

h. in failing to adhere to the prevailing standard of emergency medicine by 

failing to obtain further imaging prior to discharge; 

i. in failing to adhere to the prevailing standard of emergency medicine by 

discharging Mr. Williford inappropriately; and 

j. in such other action or inaction that may be shown at trial.  
 
The affidavit of a medical professional is attached hereto and is incorporated herein by this 

reference. 

49. If Mr. Williford had received medical treatment in accordance with the common 

sense and/or the appropriate standard of care as set forth above, more likely than not, his aortic 

aneurysm would have been identified and treated preventing his premature death.   

50. If Mr. Williford had received timely treatment for his aortic aneurysm, more likely 

than not, he would have lived to a normal life expectancy. 
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51. The acts and omissions of Kevin Morton, NP were reckless, willful, wanton, 

grossly negligent, and in conscious disregard of the rights of Mr. Williford.  Accordingly, punitive 

damages should be awarded to punish Kevin Morton, NP; to deter like defendants from engaging 

in similar conduct in the future; and to vindicate the rights of Mr. Williford which were wrongfully 

invaded. 

FOR A FIRST CAUSE OF ACTION 
(Wrongful Death) 

 
52. The relevant and consistent allegations of paragraphs 1-51 are incorporated herein 

by this reference. 

53. As a direct and proximate result of the acts and/or omissions as herein alleged, Mr. 

Williford suffered a premature and untimely death.  As a result, his family has incurred and will 

in the future incur the following damages: 

a. lost future income, lost future earning capacity, the value of the loss of 
household services, and other economic losses; 

b. mental shock and suffering; 
c. wounded feelings; 
d. grief and sorrow; 
e. loss of companionship; 
f. deprivation of the use and comfort of Mr. Williford’s society, including loss 

of his experience, knowledge, and judgment; and  
g. funeral and burial expenses.   

 
54. Plaintiff, Travis Walker, as personal representative of the Estate of Douglas 

Williford, is informed and believes that based upon the allegations set forth herein judgment should 

be rendered against AnMed Health, AEA, and Kevin Morton, NP, jointly and/or severally, for 

actual damages in such fair, just and reasonable amounts as may be determined by a jury and 

punitive damages against AEA and Kevin Morton, NP in such fair, just and reasonable amounts 

as may be determined by a jury.   

FOR A SECOND CAUSE OF ACTION 

(Survival Action) 
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55. The relevant and consistent allegations of paragraphs 1-54 are incorporated herein 

by this reference. 

56. As a direct and proximate result of the acts and/or omissions as herein alleged, Mr. 

Williford suffered the following damages: 

a. pain and discomfort; 
b. mental and emotional suffering;  
c. past hospital and related expenses; and  
d. lost past wages, household services, and other past economic losses.   

 
57. Plaintiff, Travis Walker, as personal representative of the Estate of Douglas 

Williford, is informed and believes that based upon the allegations set forth herein judgment should 

be rendered against AnMed Health, AEA, and Kevin Morton, NP, jointly and/or severally, for 

actual damages and punitive damages against AEA and Kevin Morton, NP in such fair, just and 

reasonable amounts as may be determined by a jury.   

FOR A THIRD CAUSE OF ACTION 
(Loss of Consortium) 

 

58. The relevant and consistent allegations of paragraphs 1-57 are incorporated herein 

by this reference. 

59. This claim is instituted against Defendants for loss of consortium pursuant to S.C. 

Code Ann. §15-75-20. 

60. As a direct and proximate result of the acts and/or omissions as heretofore alleged 

Lolita Moore suffered the loss of companionship, aid, society, and services of her husband. 

61. Plaintiff, Lolita Moore, is informed and believes that based upon the allegations set 

forth herein, judgment should be rendered against AnMed Health, AEA, and Kevin Morton, NP, 

jointly and/or severally, for actual damages and punitive damages against AEA and Kevin Morton, 

NP in such fair, just and reasonable amounts as may be determined by a jury.   
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WHEREFORE, Plaintiffs, respectfully demand and pray as follows:   

(a) for a trial by jury pursuant to Rule 38(b) of the SCRCP; 
 

(b) for judgment under the first cause of action against AnMed Health 
Anderson Emergency Associates, P.A., and Kevin Morton, NP, jointly 
and/or severally, for actual damages and against Anderson Emergency 
Associates, P.A., and Kevin Morton, NP for punitive damages in such fair, 
just, and reasonable amount as may be determined by a jury, which the 
Plaintiff alleges to be in excess of One Hundred Thousand and No/100 
($100,000) Dollars actual damages, such allegation being made for the 
purpose set forth in Rule 30(h) of the SCRCP; 

 
(c) for judgment under the second cause of action against AnMed Health, 

Anderson Emergency Associates, P.A., and Kevin Morton, NP, jointly 
and/or severally, for actual damages and against Anderson Emergency 
Associates, P.A. and Kevin Morton, NP for punitive damages in such fair, 
just, and reasonable amount as may be determined by a jury, which the 
Plaintiff alleges to be in excess of One Hundred Thousand and No/100 
($100,000) Dollars actual damages, such allegation being made for the 
purpose set forth in Rule 30(h) of the SCRCP; 

 
(d) for judgment under the third cause of action against AnMed Health 

Anderson Emergency Associates, P.A., and Kevin Morton, NP, jointly 
and/or severally, for actual damages and against Anderson Emergency 
Associates, P.A. and Kevin Morton, NP for punitive damages in such fair, 
just, and reasonable amount as may be determined by a jury, which the 
Plaintiff alleges to be in excess of One Hundred Thousand and No/100 
($100,000) Dollars actual damages, such allegation being made for the 
purpose set forth in Rule 30(h) of the SCRCP 

 
(e) for the costs of this action; and  

 
(f) for such other and further relief as this Court deems just and proper. 

 
       Respectfully submitted, 
 
       McGowan, Hood & Felder, LLC 
 
       s/ Jay F. Wright     
       Jay F. Wright 
       South Carolina Bar No. 78738 
       jaywright@mcgowanhood.com 
       135 Edinburgh Court, Suite 202 
       Greenville, SC 29607 
       (864) 252-4406 

ELECTRO
NICALLY FILED - 2020 Nov 05 1:30 PM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2020NI0400020

- 48 -



11 
 

       (864) 252-4480 (facsimile) 
 
November 5, 2020     ATTORNEYS FOR THE PLAINTIFFS 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 
Williford, and Lolita Moore,  
 
Plaintiffs, 
 
         vs.  
 
AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 
Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No ______________ 
 
 
 
 
 

Answers to Standard Interrogatories 
(Rule 33(b), SCRCP) 

 

 
Pursuant to S.C. Code Ann. §15-79-125, the Plaintiff(s) hereby submits answers to the 

Standard Interrogatories set forth in Rule 33(b) of the South Carolina Rules of Civil Procedure. 
 
1. Give the names and addresses of persons known to the parties or counsel to be 

witnesses concerning the facts of the case and indicate whether or not written or recorded 
statements have been taken from the witnesses and indicate who has possession of such 
statements.  

 
ANSWER: 
 
a. Travis Walker     No statement 
   
b. Lolita Moore     No statement 
  
c. AnMed Health     Medical Records 
 800 N Fant St,  

Anderson, SC 29621 
 

d. Treating physicians and medical personnel appearing in the medical records. 
 
2. Set forth a list of photographs, plats, sketches, or other prepared documents 

in possession of the party that relate to the claim or the defense in the case.  
 

ANSWER: 
 

The medical records and bills relating to Douglas Williford including, but not limited to 
AnMed Health.    
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3. In cases involving personal injury, set forth the names and addresses of all 

physicians who have treated the party and all hospitals to which the party has been 
committed in connection with said injuries and also set forth a statement of all medical costs 
involved.  

 
ANSWER: 
 

The physicians who treated Douglas Williford are listed in answer to Interrogatory 1. 
 
4.    Set forth the names and addresses of all insurance companies which have liability 

insurance coverage relating to the claim and set forth the number or numbers of the policies 
involved and the amount or amounts of liability coverage provided in each policy. 

 
ANSWER: 

 
 Douglas Williford had medical insurance with Medicaid.   

 
5.        Set forth an itemized statement of all damages, exclusive of pain and suffering, 

claimed to have been sustained by the party. 
 

ANSWER: 
 

The damages, exclusive of pain and suffering, include, but are not limited, to past medical 
expenses; physical, mental, and emotional pain and suffering; anxiety; disfigurement; lost wages; 
loss of household services; premature death; and loss of consortium 

  
6. List the names and addresses of any expert witnesses whom the party proposes 

to use as a witness at the trial of this case. 
 

ANSWER: 
 
a. Richard Kevin High  

Vanderbilt University Medical Center 
1211 Medical Center Drive,  
Nashville, TN 37232 

 
b. Any treating physicians or healthcare professionals who rendered orthopedic and/or 
medical treatment to Ricky Harper. 
 

7. For each person known to the parties or counsel to be a witness concerning the 
facts of the case, set forth either a summary sufficient to inform the other party of the 
important facts known to or observed by such witness, or provide a copy of any written or 
recorded statements taken from such witnesses. 

 
ANSWER: 
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a. Travis Walker is a Plaintiff in this action and is the Personal Representative of the Estate 

of Mr. Williford.  Mr. Walker is expected to testify regarding Mr. Williford’s condition 
before and after the treatment rendered to him by Defendants and the damages suffered by 
the Estate as a result of Mr. Williford’s premature injuries.  
 

b. Lolita Moore is a Plaintiff in this action and was the wife of Mr. Williford.  Mrs. Moore is 
expected to testify regarding Mr. Williford’s condition before and after the treatment 
rendered to him by Defendants and the damages suffered by the Estate as a result of Mr. 
Williford’s premature injuries.  
 

c. Any treating physicians or healthcare professionals who rendered treatment to Mr. 
Williford are expected to testify in conformity to the medical records. 
 

d. The Defendants are expected to testify in conformity to the medical records.  
 

  
       Respectfully submitted, 
 

       McGowan, Hood & Felder, LLC 
 
 
       s/ Jay Wright      
       Jay F. Wright 
       McGowan, Hood & Felder, LLC 
       135 Edinburgh Court, Suite 202  
       Greenville, SC 29607 
       (864) 252-4406 
       jaywright@mcgowanhood.com 
              

ATTORNEYS FOR THE PLAINTIFFS 
 

November 5, 2020 
Anderson, South Carolina 
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STATE OF SOUTH CAROLINA 
 

COUNTY OF ANDERSON 
 

Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 

Williford, and Lolita Moore,  
 

Plaintiffs, 
 

         vs.  
 

AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 

Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No ______________ 
 

 
 

 
SUMMONS 

 
ANMED HEALTH 

 

 
TO: ANMED HEALTH 
 

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint herein, a 

copy of which is herewith served upon you, and to serve a copy of your Answer to the said 
Complaint upon the subscribers at 135 Edinburgh Court, Suite 202, Greenville, SC 29607, within 

thirty (30) days after service hereof, exclusive of the day of such service, and if you fail to answer 
the Complaint within the time aforesaid, the Plaintiff in this action will apply to the Court for the 

relief demanded in the Complaint and judgment by default will be rendered against you for the 
relief demanded in the Complaint. 
 

McGowan, Hood & Felder, LLC 
 

       s/ Jay F. Wright     
       Jay F. Wright 

       South Carolina Bar No. 78738 
       jaywright@mcgowanhood.com 

       135 Edinburgh Court, Suite 202 
       Greenville, SC 29607 

       (864) 252-4406 
       (864) 252-4480 (facsimile) 

 
March 6, 2021      ATTORNEYS FOR THE PLAINTIFFS 
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STATE OF SOUTH CAROLINA 
 

COUNTY OF ANDERSON 
 

Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 

Williford, and Lolita Moore,  
 

Plaintiffs, 
 

         vs.  
 

AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 

Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No ______________ 
 

 
 

 
SUMMONS 

 
ANDERSON EMERGENCY 

ASSOCIATES, P.A. 
 

 
TO: ANDERSON EMERGENCY ASSOCIATES, P.A. 
 

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint herein, a 

copy of which is herewith served upon you, and to serve a copy of your Answer to the said 
Complaint upon the subscribers at 135 Edinburgh Court, Suite 202, Greenville, SC 29607, within 

thirty (30) days after service hereof, exclusive of the day of such service, and if you fail to answer 
the Complaint within the time aforesaid, the Plaintiff in this action will apply to the Court for the 

relief demanded in the Complaint and judgment by default will be rendered against you for the 
relief demanded in the Complaint. 
 

McGowan, Hood & Felder, LLC 
 

       s/ Jay F. Wright     
       Jay F. Wright 

       South Carolina Bar No. 78738 
       jaywright@mcgowanhood.com 

       135 Edinburgh Court, Suite 202 
       Greenville, SC 29607 

       (864) 252-4406 
       (864) 252-4480 (facsimile) 

 
March 6, 2021      ATTORNEYS FOR THE PLAINTIFFS 
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STATE OF SOUTH CAROLINA 
 

COUNTY OF ANDERSON 
 

Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 

Williford, and Lolita Moore,  
 

Plaintiffs, 
 

         vs.  
 

AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 

Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No ______________ 
 

 
 

 
SUMMONS 

 
KEVIN MORTON, NP 

 

 
TO: KEVIN MORTON, NP 
 

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint herein, a 

copy of which is herewith served upon you, and to serve a copy of your Answer to the said 
Complaint upon the subscribers at 135 Edinburgh Court, Suite 202, Greenville, SC 29607, within 

thirty (30) days after service hereof, exclusive of the day of such service, and if you fail to answer 
the Complaint within the time aforesaid, the Plaintiff in this action will apply to the Court for the 

relief demanded in the Complaint and judgment by default will be rendered against you for the 
relief demanded in the Complaint. 
 

McGowan, Hood & Felder, LLC 
 

       s/ Jay F. Wright     
       Jay F. Wright 

       South Carolina Bar No. 78738 
       jaywright@mcgowanhood.com 

       135 Edinburgh Court, Suite 202 
       Greenville, SC 29607 

       (864) 252-4406 
       (864) 252-4480 (facsimile) 

 
March 6, 2021      ATTORNEYS FOR THE PLAINTIFFS 
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STATE OF SOUTH CAROLINA 
 

COUNTY OF ANDERSON 
 

Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 

Williford, and Lolita Moore,  
 

Plaintiffs, 
 

         vs.  
 

AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 

Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No ______________ 
 

 
 

 
SUMMONS 

 
JAMIE MOON, RN 

 

 
TO: JAMIE MOON, RN 
 

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint herein, a 

copy of which is herewith served upon you, and to serve a copy of your Answer to the said 
Complaint upon the subscribers at 135 Edinburgh Court, Suite 202, Greenville, SC 29607, within 

thirty (30) days after service hereof, exclusive of the day of such service, and if you fail to answer 
the Complaint within the time aforesaid, the Plaintiff in this action will apply to the Court for the 

relief demanded in the Complaint and judgment by default will be rendered against you for the 
relief demanded in the Complaint. 
 

McGowan, Hood & Felder, LLC 
 

       s/ Jay F. Wright     
       Jay F. Wright 

       South Carolina Bar No. 78738 
       jaywright@mcgowanhood.com 

       135 Edinburgh Court, Suite 202 
       Greenville, SC 29607 

       (864) 252-4406 
       (864) 252-4480 (facsimile) 

 
March 6, 2021      ATTORNEYS FOR THE PLAINTIFFS 
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STATE OF SOUTH CAROLINA 
 

COUNTY OF ANDERSON 
 

Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 

Williford, and Lolita Moore,  
 

Plaintiffs, 
 

         vs.  
 

AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 

Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No ______________ 
 

 
 

 
SUMMONS 

 
BETTY BOYLES, RN 

 

 
TO: BETTY BOYLES, RN 
 

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint herein, a 

copy of which is herewith served upon you, and to serve a copy of your Answer to the said 
Complaint upon the subscribers at 135 Edinburgh Court, Suite 202, Greenville, SC 29607, within 

thirty (30) days after service hereof, exclusive of the day of such service, and if you fail to answer 
the Complaint within the time aforesaid, the Plaintiff in this action will apply to the Court for the 

relief demanded in the Complaint and judgment by default will be rendered against you for the 
relief demanded in the Complaint. 
 

McGowan, Hood & Felder, LLC 
 

       s/ Jay F. Wright     
       Jay F. Wright 

       South Carolina Bar No. 78738 
       jaywright@mcgowanhood.com 

       135 Edinburgh Court, Suite 202 
       Greenville, SC 29607 

       (864) 252-4406 
       (864) 252-4480 (facsimile) 

 
March 6, 2021      ATTORNEYS FOR THE PLAINTIFFS 
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STATE OF SOUTH CAROLINA 
 

COUNTY OF ANDERSON 
 

Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 

Williford, and Lolita Moore,  
 

Plaintiffs, 
 

         vs.  
 

AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 

Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No ______________ 
 

 
 

 
 

Complaint for Damages and  
Demand for Jury Trial 

 

 
Plaintiff, Travis Walker, individually and as Personal Representative of the Estate of 

Douglas Williford, and Lolita Moore complaining of the Defendants herein, would respectfully 

show unto the Court and allege as follows: 

Parties and Venue 

1. Plaintiff, Travis Walker (“Mr. Walker”) is the duly appointed, qualified, and acting 

personal representative of the Estate of Douglas Williford.   

2. Plaintiff, Lolita Moore (“Mrs. Moore”) was the wife of the Decedent, Douglas 

Williford.   

3. The Decedent, Douglas Williford (“Mr. Williford”), was a citizen and resident of 

Anderson County, South Carolina, at the time of his death on February 3, 2018.  The medical 

treatment hereinafter referenced was rendered to Mr. Williford in Anderson County, South 

Carolina. 

4. This is a wrongful death action brought pursuant to S.C. Code Ann. § 15-51-10, et 

seq. for the benefit of the statutory beneficiaries of Douglas Williford as defined in S.C. Code Ann. 
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§ 15-51-20.  This is also a survival action brought pursuant to S.C. Code Ann. § 15-51-90 for the 

benefit of the Estate of Douglas Williford.  Further, this is an action for loss of consortium brought 

pursuant to S.C. Code Ann. §15-75-20.   

5. Upon information and belief, Defendant AnMed Health (hereinafter “AnMed”) is 

organized and existing under the laws of the State of South Carolina as a corporation and does 

business in the County of Anderson, State of South Carolina and, upon information and belief, was 

the employer of Kevin Morton NP, Jamie Moon RN, and Betty Boyles RN at all relevant times 

herein.   

6. Defendant, Anderson Emergency Associates, P.A. (hereinafter “AEA”), is, was a 

for profit professional association organized and existing under the laws of the State of South 

Carolina in the County of Anderson, State of South Carolina. At all relevant times herein, AEA 

was held out to the public-at-large and to the Plaintiff as being a medical practice specializing in 

the field of emergency medicine and its employees were held out to be competent in the ordinary 

and customary standards of medicine provided by medical practitioners specializing in the field of 

emergency medicine.  Upon information and belief, AEA dissolved on December 31, 2018.       

7. At all relevant times herein, AnMed held itself and its employees out to the public-

at-large and to Plaintiffs to be competent in the ordinary and customary standards of emergency 

medicine and nursing care.  

8. Upon information and belief, Kevin Morton NP, is a resident of Anderson County 

South Carolina and Nurse Practitioner.  At all relevant times herein, Nurse Morton was an 

employee of AnMed Health and held himself out to the public-at-large and to Plaintiffs as a skilled 

and nurse practitioner in the ordinary and customary standards of a nurse practitioner.   

9. Upon information and belief, Jamie Moon, RN is a resident of Anderson County 

South Carolina and is a Registered Nurse (RN).  At all relevant times herein, Nurse Moon was an 
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employee of AnMed Health and held himself / herself out to the public-at-large and to Plaintiffs 

as a skilled and competent RN in the ordinary and customary standards of nursing.   

10. Upon information and belief, Betty Boyles RN, is a resident of Anderson County 

South Carolina and is a registered nurse (RN).  At all relevant times herein, Nurse Boyles was an 

employee of AnMed Health and held herself out to the public-at-large and to Plaintiffs as a skilled 

and competent RN in the ordinary and customary standards of nursing.   

11. The above-named Defendants are jointly and severally liable for all damages 

alleged herein since their negligent acts and omissions, singularly or in combination, are the 

contributing proximate cause of the Plaintiff’s damages, injuries, and losses. 

12. Venue is proper in Anderson County, South Carolina.   

General Factual Allegations Applicable to All Claims 

13. On Wednesday January 18, 2018, Decedent, Douglas Williford, was involved in a 

motor vehicle accident wherein his vehicle was hit in the rear.   

14. Mr. Williford transported himself to AnMed Emergency Room arriving at  

approximately 9:08pm.   

15. On arrival, Mr. Williford’s blood pressure was significantly elevated at 244/130.   

16. A blood pressure in this range is considered a hypertensive crisis given that a 

hypertensive crisis is defined medically as a blood pressure with a systolic pressure of 180 or a 

diastolic pressure of 120.   

17. Mr. Williford met the criteria for hypertensive crisis for both the systolic and 

diastolic pressures.   

18. Additionally, it is noted at the ER that Mr. Williford rated his pain as a 9 out of 10 

at 9:14pm.    
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19. In the ED provider note of 10:29pm, Nurse Morton noted that Mr. Williford was 

complaining of pain in his left mid back describing it as a “catch” in his left back near the left 

shoulder blade.   

20. Also, Mr. Williford informed the medical personnel that the motor vehicle accident 

had been quite dramatic relaying that he estimated the vehicle that struck him in the rear must have 

been going 25-30 mph at the time of the collision.   

21. It is known to medical providers working in emergency rooms that pain in the mid 

back is a known sign and/or symptom of aortic aneurysm and/or dissection.   

22. It is also known to medical providers working in emergency rooms that motor 

vehicle accidents and other forms of trauma are known to cause tears in major blood vessels 

resulting in aortic aneurysms and/or dissections.   

23. It is also known to medical providers working in emergency rooms that motor 

vehicle accidents and other forms of trauma are known risk factors for aortic aneurysm and/or 

dissection.  

24. It is also known to medical providers working in emergency rooms that patients 

with a history of hypertension are at increased risk of aortic aneurysm and/or dissection.   

25. It is also known to medical providers working in emergency rooms that patients 

over the age of 50 are at increased risk of aortic aneurysm and/or dissection due to the reduced 

resistance of arterial walls with age.   

26. It is also known to medical providers working in emergency rooms that 

hypertensive crisis is often associated with aortic aneurysms and/or dissection.   

27. Given the many of potential warning signs of aortic aneurysm, the medical 

professionals treating Mr. Williford should have considered aortic aneurysm / dissection potential 

causes of his symptoms.   
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28. However, despite these many warning signs of aortic aneurysm / dissection, Nurse 

Practitioner Morton did not include aortic aneurysm / dissection in his list of potential diagnoses 

in his medical decision making.   

29. Upon information and belief, Nurse Practitioner Morton did not properly consider 

aortic aneurysm / dissection or any other life-threatening condition to be a possible cause of Mr. 

Williford’s symptoms.   

30. Confirmation of aortic aneurysm / dissection is obtained by using contrast-

enhanced computed tomography (CT) or transesophageal echocardiogram (TEE).   

31. Nurse Practitioner Morton did not order any imaging studies such as CT or TEE for 

Mr. Williford even though they are readily available in an emergency room setting.   

32. The only orders Nurse Practitioner Morton submitted were to order Aspirin and 

Coreg medications.   

33. Despite Mr. Williford presenting in a state of a hypertensive crisis of 240/130, his 

blood pressure was not rechecked at any time prior to his discharge.  

34. At 10:38pm, Mr. Williford was still rating his pain at an 8/10.   

35. Nurse Practitioner Morton diagnosed Mr. Williford with a muscle strain of his left 

upper back.   

36. Nurse Morton improperly made this diagnosis without considering other life-

threatening potential diagnoses such as aortic aneurysm and without ordering any testing to rule 

out aortic aneurysm in order to properly protect the health and safety of Mr. Williford.   

37. Nurse Morton improperly made the diagnosis of muscle strain and discharged Mr. 

Williford without rechecking his blood pressure even though he presented with a blood pressure 

meeting the criteria for hypertensive crisis.   
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38. Mr. Williford was discharged at 10:39pm, ten minutes after his brief examination 

by Nurse Morton.    

39. Mr. Williford returned to AnMed hospital two weeks later on February 3, 2018 

arriving at 6:57am.   

40. Mr. Williford described that he had an aching back pain since the time of the motor 

vehicle wreck and that the pain had gotten worse causing him to be unable to sleep.   

41. Mr. Williford was discharged with some pain medication at 10:44am.   

42. Mr. Williford was then found unresponsive, not breathing, and pulseless in his car 

in the emergency room parking lot and was brought back into the emergency room at 3:45pm.   

43. Despite aggressive treatment and resuscitative efforts, Mr. Williford was 

determined to be deceased at 3:52pm.   

44. An autopsy was performed by Brett Woodard, MD on February 4, 2018.  

45. Dr. Woodard determined that Mr. Williford had suffered a rupture of an aortic 

aneurysm resulting in an aortic dissection in the ascending aorta.   

46. Dr. Woodard determined the cause of Mr. Williford’s death to be cardiac 

tamponade due to a ruptured aortic aneurysm.   

47. Plaintiffs are informed and believe that Nurse Practitioner Morton, and employees 

of AnMed failed to provide Mr. Williford with proper medical treatment in accordance with the 

appropriate standard of care.   

48. The failure to provide proper medical treatment in accordance general common 

sense and/or with the appropriate standard of care to Mr. Williford was the direct and proximate 

result of and was caused and occasioned by the negligence and carelessness on the part Nurses 

Morton, Moon, Boyles and/or other employees of AnMed Health in failing to possess and exercise 

that degree of care, competence, and skill ordinarily and customarily possessed and exercised by 
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employees rendering nursing care under similar circumstances and thereby rendered improper 

treatment to Mr. Williford by deviating from common sense and/or falling below the prevailing 

and acceptable standards of care in one or more of the specifications as set forth below:   

a. in failing to adhere to the prevailing standard of emergency medicine by 

failing to properly treat a patient in a hypertensive crisis;   

b. in failing to adhere to the prevailing standard of emergency medicine by 
failing to consider aortic aneurysm / dissection as possible causes of the 

patient’s complaints;  

c. in failing to adhere to the prevailing standard of emergency medicine by 

performing an inadequate triage;   

d. in failing to adhere to the prevailing standard of emergency medicine by 

performing an inadequate workup;  

e. in failing to adhere to the prevailing standard of emergency medicine by 

failing to obtain repeat vitals;  

f. in failing to adhere to the prevailing standard of emergency medicine by 

failing to obtain repeat pain assessments;  

g. in failing to adhere to the prevailing standard of emergency medicine by 

failing to obtain / record vitals prior to discharge;  

h. in failing to adhere to the prevailing standard of emergency medicine by 

failing to obtain further imaging prior to discharge; 

i. in failing to adhere to the prevailing standard of emergency medicine by 

discharging Mr. Williford inappropriately; and 

j. in such other action or inaction that may be shown at trial.  

 
The affidavit of a medical professional is attached hereto and is incorporated herein by this 

reference. 

49. If Mr. Williford had received medical treatment in accordance with the common 

sense and/or the appropriate standard of care as set forth above, more likely than not, his aortic 

aneurysm would have been identified and treated preventing his premature death.   

50. If Mr. Williford had received timely treatment for his aortic aneurysm, more likely 

than not, he would have lived to a normal life expectancy. 
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51. The acts and omissions of Kevin Morton, NP were reckless, willful, wanton, 

grossly negligent, and in conscious disregard of the rights of Mr. Williford.  Accordingly, punitive 

damages should be awarded to punish Kevin Morton, NP; to deter like defendants from engaging 

in similar conduct in the future; and to vindicate the rights of Mr. Williford which were wrongfully 

invaded. 

FOR A FIRST CAUSE OF ACTION 
(Wrongful Death) 

 
52. The relevant and consistent allegations of paragraphs 1-51 are incorporated herein 

by this reference. 

53. As a direct and proximate result of the acts and/or omissions as herein alleged, Mr. 

Williford suffered a premature and untimely death.  As a result, his family has incurred and will 

in the future incur the following damages: 

a. lost future income, lost future earning capacity, the value of the loss of 

household services, and other economic losses; 
b. mental shock and suffering; 

c. wounded feelings; 
d. grief and sorrow; 

e. loss of companionship; 
f. deprivation of the use and comfort of Mr. Williford’s society, including loss 

of his experience, knowledge, and judgment; and  
g. funeral and burial expenses.   

 

54. Plaintiff, Travis Walker, as personal representative of the Estate of Douglas 

Williford, is informed and believes that based upon the allegations set forth herein judgment should 

be rendered against AnMed Health, AEA, and Kevin Morton, NP, jointly and/or severally, for 

actual damages in such fair, just and reasonable amounts as may be determined by a jury and 

punitive damages against AEA and Kevin Morton, NP in such fair, just and reasonable amounts 

as may be determined by a jury.   
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FOR A SECOND CAUSE OF ACTION 
(Survival Action) 

 
55. The relevant and consistent allegations of paragraphs 1-54 are incorporated herein 

by this reference. 

56. As a direct and proximate result of the acts and/or omissions as herein alleged, Mr. 

Williford suffered the following damages: 

a. pain and discomfort; 

b. mental and emotional suffering;  
c. past hospital and related expenses; and  

d. lost past wages, household services, and other past economic losses.   
 

57. Plaintiff, Travis Walker, as personal representative of the Estate of Douglas 

Williford, is informed and believes that based upon the allegations set forth herein judgment should 

be rendered against AnMed Health, AEA, and Kevin Morton, NP, jointly and/or severally, for 

actual damages and punitive damages against AEA and Kevin Morton, NP in such fair, just and 

reasonable amounts as may be determined by a jury.   

FOR A THIRD CAUSE OF ACTION 
(Loss of Consortium) 

 

58. The relevant and consistent allegations of paragraphs 1-57 are incorporated herein 

by this reference. 

59. This claim is instituted against Defendants for loss of consortium pursuant to S.C. 

Code Ann. §15-75-20. 

60. As a direct and proximate result of the acts and/or omissions as heretofore alleged 

Lolita Moore suffered the loss of companionship, aid, society, and services of her husband. 

61. Plaintiff, Lolita Moore, is informed and believes that based upon the allegations set 

forth herein, judgment should be rendered against AnMed Health, AEA, and Kevin Morton, NP, 

jointly and/or severally, for actual damages and punitive damages against AEA and Kevin Morton, 

NP in such fair, just and reasonable amounts as may be determined by a jury.   
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WHEREFORE, Plaintiffs, respectfully demand and pray as follows:   

(a) for a trial by jury pursuant to Rule 38(b) of the SCRCP; 
 

(b) for judgment under the first cause of action against AnMed Health 
Anderson Emergency Associates, P.A., and Kevin Morton, NP, jointly 

and/or severally, for actual damages and against Anderson Emergency 
Associates, P.A., and Kevin Morton, NP for punitive damages in such fair, 

just, and reasonable amount as may be determined by a jury, which the 
Plaintiff alleges to be in excess of One Hundred Thousand and No/100 

($100,000) Dollars actual damages, such allegation being made for the 
purpose set forth in Rule 30(h) of the SCRCP; 

 
(c) for judgment under the second cause of action against AnMed Health, 

Anderson Emergency Associates, P.A., and Kevin Morton, NP, jointly 
and/or severally, for actual damages and against Anderson Emergency 

Associates, P.A. and Kevin Morton, NP for punitive damages in such fair, 
just, and reasonable amount as may be determined by a jury, which the 

Plaintiff alleges to be in excess of One Hundred Thousand and No/100 
($100,000) Dollars actual damages, such allegation being made for the 

purpose set forth in Rule 30(h) of the SCRCP; 
 

(d) for judgment under the third cause of action against AnMed Health 
Anderson Emergency Associates, P.A., and Kevin Morton, NP, jointly 

and/or severally, for actual damages and against Anderson Emergency 
Associates, P.A. and Kevin Morton, NP for punitive damages in such fair, 

just, and reasonable amount as may be determined by a jury, which the 
Plaintiff alleges to be in excess of One Hundred Thousand and No/100 

($100,000) Dollars actual damages, such allegation being made for the 
purpose set forth in Rule 30(h) of the SCRCP 

 
(e) for the costs of this action; and  

 
(f) for such other and further relief as this Court deems just and proper. 

 
 

 
(Signature Page to Follow) 
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       Respectfully submitted, 
 

       McGowan, Hood & Felder, LLC 
 

       s/ Jay F. Wright     
       Jay F. Wright 

       South Carolina Bar No. 78738 
       jaywright@mcgowanhood.com 

       135 Edinburgh Court, Suite 202 
       Greenville, SC 29607 

       (864) 252-4406 
       (864) 252-4480 (facsimile) 

 
March 6, 2021      ATTORNEYS FOR THE PLAINTIFFS 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 
Williford, and Lolita Moore,  
 
Plaintiffs, 
 
         vs.  
 
AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 
Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No. 2021CP0400470 
 
 
 
 

ANSWER BY  
DEFENDANTS ANDERSON 

EMERGENCY ASSOCIATES, P.A. AND 
KEVIN MORTON, NP 

 

 These Defendants, answering the Complaint of the Plaintiff, herein, would respectfully 
allege as follows: 

FOR A FIRST DEFENSE 
1. Answering the allegations of paragraphs 1 through 13, these Defendants answer: 

 a.  Answering the allegations of paragraphs 1 through 3, these Defendants are 
 without information sufficient to form a belief as to  the truth of the averments in 
 these paragraphs and on that basis must deny the same including the allegations 
 asserting a loss of consortium and the alleged facts in support of that claim.  
 
 b. Answering the allegations of paragraph 4, these allegations generally state legal 
 conclusions to which  no response is required.  To the extent a response is required, 
 these Defendants are without information sufficient to form a belief as to the truth 
 of the averments in these paragraphs and on that basis must deny the same.   
  
 c. These Defendants admit the allegations in paragraphs 5 except any allegation that 
 NP Kevin Morton was an employee of AnMed and affirmatively assert that NP 
 Kevin Morton was, at times relevant, an employee of AEA.   
 
 d.  Answering the allegations of paragraph 6, these Defendants admit that AEA is a 
 professional associations of ER physicians and Phys extenders specializing in 
 emergency medicine and providing by contract medical practitioners, including 
 physicians and physician extender to AnMed Health and that AEA held itself out to 
 the public as competent in the standard of the practice of medicine by the AEA 
 physicians and physician extenders including the AEA nurse practitioners.  
 Furthermore, AEA did dissolve as alleged in 2018.  However, any other averment 
 and any other inference which the Plaintiff may intend or seek to draw from this 
 paragraph is denied.  
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 e.  These Defendants admit paragraph 7. 
 
 f. Answering paragraph 8, these Defendants admit the allegation except that NP 
 Kevin  Morton, NP, was an employee of Anderson Emergency Associates as a nurse 
 practitioner.  
 
  g.  These Defendants admit paragraphs 9 and 10. 
 
 h.  These Defendants deny paragraph 11  
 
 i.  These Defendants admit paragraphs 12.  
 
2. As to the allegations in paragraphs 13 through 46 entitled “General Factual Allegations 
Applicable to All Claims” these Defendants would show: 

a.  As to paragraphs, 13 and 14 these Defendants lack sufficient information to form 
a belief as to the truth of the allegations and therefore deny the same, although it was 
reported that Mr. Williford had been in an automobile collision however on January 
24, 2018. 

 
 b.  As to allegations of paragraph 15, these Defendants admit that Mr. Williford 
 blood pressure was charted as 244/130 at 2114 hours on January 24, 2018 but deny 
 the rest of the allegations of this this paragraph. 
 
 c.  These Defendants deny paragraphs 16 and 17. 
 
 d. These Defendants admit paragraph 18. 
  

e. As to paragraph 19, these Defendants admit that the ER provider, Nurse 
Practitioner Kevin Morton, charted that “the patient stated he had little “catch” in left 
back near left shoulder blade” but deny the remainder of this paragraph.  

 
f.  As to paragraph 20, these Defendants admit that the triage nurse charted that the 
patient estimated the vehicle that struck the rear of his car had been going 25-30 
mph but deny the remaining allegations of paragraph 20.  

  
g.  As to the allegations in paragraphs 21, these Defendants admit that back pain is a 
non-specific common symptom of many conditions and may in some rare cases be 
associated with aortic aneurysm or dissection dependent on presentation and other 
distinctive features but deny any other implication and the remainder of this 
paragraph.  
 
h. As to the allegations in paragraphs 22, these Defendants admit that, in general, 
high velocity motor vehicle collision and some other forms of trauma may, very 
rarely, cause injuries to blood vessels, but deny any other implication and the 
remainder of this paragraph.  
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i.  As to the allegations in paragraph 23, these Defendants admit that, in general, 
high velocity motor vehicle collision and some other forms of trauma may, very 
rarely, associated with an increased risk of causing a dissection, but deny any other 
implication and the remainder of this paragraph.  

 
 j.  These Defendants deny the allegations in paragraphs 24. 
 

k.  As to the allegations in paragraph 25, these defendants deny all of the 
allegations of tis paragraph 25, though these Defendants admit that the increasing 
age of the elderly presents an increased risk, although rare, of developing an aortic 
aneurysm and/or dissection due to multiple factors including the chronic weakening 
of the walls of the artery.  
 
l.  These Defendants deny 26 through 29.  

 
m.  These Defendants admit the allegations in paragraph 30, that, among other 
diagnostics, a CT and TEE can confirm an aortic aneurysm and dissection but deny 
the remaining allegations on this paragraph. 

 
 n.  As to the allegations in paragraph 31, these Defendants admit that NP Morton 
 did not order a CT or TEE but deny the remainder of the paragraph. 
    

p.  These Defendants deny paragraphs 32  
 
o.  As to the allegations of paragraph 33, these Defendants admit there is no record 
of the blood pressure being re-checked although these Defendants deny all the 
remaining allegations of this paragraph.  

 
 p.  These Defendants admit paragraph 34. 
 

q.  As to the allegations of paragraph 35, these Defendants admit that NP Kevin 
Morton made an impression of muscle strain of left upper back and motor vehicle 
collision but deny any allegations inconsistent with this response.  

 
 r.  These Defendants deny paragraphs 36 through 38.  
 

s.  As to paragraphs 39 through 43, these Defendants were not involved in the care 
described in those paragraphs but do believe these allegations involve care which 
was charted in the medical records and incorporate herein the medical records as 
they relate to the medical care, condition, and treatment of the decedent and, 
accordingly deny any allegations inconsistent with that record.  In addition, these 
Defendants are not custodian of any records and reserve the right to amend this 
answer upon a review of the record and the completion of discovery in this case. 
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 t.  As to paragraphs 44 through 46, these paragraphs involved the post-mortem 
 examination by Dr. Brett Woodard to which these Defendants were not involved, but 
 do believe the post-mortem examination is charted in medical records which these 
 Defendants incorporate into this answer, but these Defendants are otherwise without 
 information sufficient to form a belief as the truth of these averments and must, on 
 that basis, deny the same.  
 
3.  These Defendants deny all the remaining paragraphs, specifically the allegations in 

paragraphs 47 through 61.  
 

FOR A SECOND DEFENSE 
 

 4.   Any injuries and damages sustained by the Plaintiff-decedent did not result from any 
alleged negligence of willfulness on the part of these Defendants, but instead proximately resulted 
as a consequence and complication of the underlying illnesses and/or co-morbidities of the 
Plaintiff-decedent and not by any alleged negligence or fault on the part of these Defendants 
Accordingly, the Plaintiff is not entitled to recover damages against these Defendants. 

 

FOR A THIRD DEFENSE 

 5.  These Defendants realleges the previous defenses where not inconsistent wherewith as if 
fully set forth herein. 

 6.  These Defendants allege and would show that even if these Defendants were negligent in 
the manner described by the Plaintiff in the Complaint, which is denied and admitted solely for the 
purpose of this defense and for no other purpose, the Plaintiff-decedent was also negligent and his 
own negligence combined and concurred with the alleged negligence on the part of these 
Defendants as a direct and proximate result cause of the Plaintiff’s alleged injuries and resulting 
damages complained of, if any, and without which the same would not have occurred.  The 
Plaintiff-decedent was negligent, grossly negligent, careless, reckless, willful, and wanton in one or 
more of the following particulars: 
                      a. In failing to take adequate steps, measures, follow up and precautions with 
   regard to his own health and care, 
                      b. In failing to follow and adhere to the instructions of medical 

personnel; and 
                      c. In failing to exercise the degree of care and prudence that a 

reasonable person would have exercised under the same and similar 
circumstances. 

 
 7.  The negligence of the Plaintiff-decedent constituted more than fifty percent (50%) of the 
direct and proximate cause of his injuries and, therefore, the Plaintiff is barred from any recovery 
from these Defendants.   
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 8.  Alternatively, these Defendants would show that in the event the negligence of the 
Plaintiff is determined to have been fifty percent (50%) or less of the direct and proximate cause of 
his injuries, any recovery by the Plaintiff in this matter should be reduced by the percentage of the 
Plaintiff-decedents’ own negligence.   

FOR A FOURTH DEFENSE  
S.C. Code Section Statutory Defenses 

 
 9.  These Defendants are subject and entitled to all rights, limitations, and restrictions of the 
Tort Reform Act of 2005, including but not limited to limitations on the amount of any recovery as 
provided in S.C. Code §15-32-220, and this Defendants pleads all rights, limitations and restrictions 
of the Tort Reform Act of 2005 in the defense of this matter. 

. 
FOR A FIFTH DEFENSE  

Punitive Damages and SC Code Section 15-32-530 
 

10. Further answering the Complaint, and as an additional defense thereto, these Defendants 
assert that any award of punitive damages would constitute an impermissible and excessive fine 
under the Eighth Amendment of the Constitution of the United States, and such damages would 
further be a violation of the due process and equal protection clauses of the Fifth and Fourteenth 
Amendments, respectively, of the United States Constitution, as well as the applicable 
corresponding sections of the S.C. State Constitution, Article 1, Section 3. 

 
11. Plaintiffs’ claim for punitive damages violates the Defendants’ right to access to the  

Courts guaranteed by the Seventh and Fourteenth Amendments and creates the threat of an award of 
unlimited punitive damages which chills the Defendant's exercise of that right. 

  
12. Plaintiffs’ claim for punitive damages violates the Due Process and Equal Protection  

clauses of the Fourteenth Amendment for the following reasons: 
(a) The standard or test for determining the requisite mental state of mind of 

these Defendants for imposition of punitive damages is void for vagueness; and 
(b) Insofar as punitive damages are not measured against actual injury to the 

Plaintiffs and are left wholly to the discretion of the jury, there is no objective 
standard that limits the amount of such damages that may be awarded, and the 
amount of punitive damage that may be awarded is indeterminate at the time of 
these Defendants’ alleged conduct. 

 
13.  These Defendants specifically plead, in conjunction with the defenses plead above, the 

protections provided in S.C. Code Section 15-32-530(A) and further alleges that no act or omission 
of this defendant justifies or supports any finding of the requisite conduct, omissions or state of 
mind supports an award of punitive damages and if the issue of punitive damages is submitted for 
determination, that none of the factors identified in Section 15-32-530(B) are present in this case.  
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FOR A SIXTH DEFENSE 

Absent affidavit under SC Code Section 15-36-100 and 15-79-125 
 
14.  The Plaintiff has failed to provide an affidavit in support of the Notice of Intent to Sue 

these specific Defendants, physician extender, Kevin Morton, NP and AEA, in accordance with 
Section 15-79-125 and 15-36-100 as required to file this malpractice action.  Accordingly, these 
Defendants are entitled to have this case dismissed.  This defense is raised in full by this answer 
and this paragraph and also by the Motion to Dismiss filed this same day and incorporated 
verbatim into this answer by this reference. This matter is raised as a defense in accordance with 
Section 15-36-100 (E) providing that the issue of the failure to provide an affidavit or a defective 
affidavit can be raised by Answer, as it is by this paragraph, and, in addition, by Motion to Dismiss 
filed contemporaneously with this Answer.  

 
 WHEREFORE, having fully answered the Complaint of the Plaintiff herein, these 

Defendants pray that the same be dismissed with costs and for such other and further relief as this 
court deems necessary and proper. 
      s/ H. W. Paschal____________ 

      H. W. Pat Paschal, Jr., SC Bar # 4350 
      644 E. Washington Street 
      Greenville, South Carolina 29601 

               ATTORNEY FOR DEFENDANTS  ANDERSON  
          EMERGERCY ASSOCIATES,  
      AND KEVIN MORTON, NP 
 
April 13, 2021  

Certificate of Service  
 

I certify that I have served this Answer on the counsel for the Plaintiff electronically by email to 
the email address at jaywight@mcgowanhood.com on April 13, 2021 and by mail on the same date 
to the address: 

 Jay Wright, Esquire 
 135 Edinburgh Court Suite 202 
 Greenville, SC 29607 
  
.  
 

      S/HW Paschal 
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DIILGDYLW��WKH�QRWLFH�RI�LQWHQW�WR�SURFHHG��PXVW

EHJLQ�ZLWK�DQ�H[SHUW�ZLWQHVV�ZKR�PHDQV�DQ�H[SHUW�ZKR

LV�TXDOLILHG�DV�WR�WKH�DFFHSWDEOH�FRQGXFW�RI�WKH
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SURIHVVLRQDO�ZKRVH�FRQGXFW�LV�DW�LVVXH���7KDW�LV

SK\VLFLDQ�DQG�SK\VLFLDQ�DVVLVWDQWV��WKDW�LV�QXUVH

SUDFWLWLRQHUV���,Q�RWKHU�ZRUGV��ZH�KDYH�D�QXUVH�WKDW

PXVW�EH�TXDOLILHG�LQ�WKH�FRQGXFW�RI�D�QXUVH

SUDFWLWLRQHU�DQG�D�SK\VLFLDQ�

-XGJH�.LWW����-XVWLFH�.LWWUHGJH�LQ

RQH�RI�WKH�FDVHV�ZH�PHQWLRQHG��5RVV�YHUVXV�:DFFDPDZ

VDLG�WKDW�WKH�FDVH��WKDW�WKH�DIILGDYLW�UHTXLUHPHQW

LV�QRW�PHDQLQJOHVV��DQG�WKDW�D�FDVH�FDQ�EH�GLVPLVVHG

IRU�QRW�FRPSO\LQJ�ZLWK�WKH�DIILGDYLW�UHTXLUHPHQW�

+H�VDLG�WKDW�WKH�LQWHQWLRQ�RI�WKLV�VWDWXWH��WKDW���

DQG�WKH�ILYH�FDVHV��DQG�,�DP�VXUH�WKDW�WKH�&RXUW�LV

DZDUH�RI�WKRVH��WKH�SURFHGXUDO�FDVHV��ZKHUH�-XVWLFH

.LWWUHGJH�SRLQWV�RXW�WKDW�WKLV�LV�D�VXEVWDQWLYH

PDWWHU�DQG�WKDW�D�FDVH�PD\�EH�GLVPLVVHG�EHFDXVH�WKLV

VWDWXWH��WKH�LQWHQW�RI�WKH�/HJLVODWXUH��ZDV�D

SURWHFWLRQ�WR�D�FHUWDLQ�GHJUHH�RI�WKH�KHDOWK����QRW

MXVW�KHDOWKFDUH�SURIHVVLRQDOV��EXW�WKH����GLIIHUHQW

SURIHVVLRQV�WKDW�DUH�LGHQWLILHG�LQ�������LQ�WKH

VHFWLRQ�WKDW�ZH�DUH�GHDOLQJ�ZLWK�KHUH������������

$QG�LQ�SDUWLFXODU�LW�PHQWLRQV�WKH

SK\VLFLDQV���-XVWLFH�.LWWUHGJH�VDLG��7KLV�LV�WKH

SURWHFWLRQ�DJDLQVW�XQIRXQGHG�RU�IULYRORXV�ODZVXLWV�

DQG�LW�LV�D�VXEVWDQWLYH�ULJKW�

1RZ��WKH�VHFWLRQ�WKDW�ZH�SRLQWHG�RXW
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WR�\RX��<RXU�+RQRU��LV�.HYLQ�0RUWRQ��WKH�QXUVH

SUDFWLWLRQHU��ZDV�LGHQWLILHG�DV�WKH�PHGLFDO

SURYLGHU��ZKLFK�LV�DOVR�D�WHUP�RI�DUW���7KH�PHGLFDO

SURYLGHU�LV�WKDW��HLWKHU�WKH�SK\VLFLDQ�RU�DQ

H[WHQGHU�RI�WKH�SK\VLFLDQ��LQ�WKH�SODFH�RI�WKH

SK\VLFLDQ��WKH�QXUVH�SUDFWLWLRQHU�RU�D�SK\VLFLDQ

DVVLVWDQW�

7KHVH�DUH�JRYHUQHG�E\�WKH�6RXWK

&DUROLQD�0HGLFDO�3UDFWLFHV�$FW���7KH�VWDQGDUG�IRU

WKHP�DUH�VHW�E\�WKH�6RXWK�&DUROLQD�0HGLFDO�3UDFWLFHV

$FW���7KH\�DUH�DXWKRUL]HG�WR�FDUU\�RXW�WKRVH�WKLQJV

WKDW�,�WROG�\RX��WKH�SUDFWLFH�RI�PHGLFLQH�DQG�WKH

PHGLFDO�DFWV��WKH�PHGLFDO�GHFLVLRQ�PDNLQJ��WKH

GLDJQRVLV�DQG�FDUU\LQJ�RXW�RI�WKH�WUHDWPHQW�SURFHVV���

6R��\RX�KDYH�WKUHH�KHDOWK�FDUH

SURYLGHUV�LQYROYHG�LQ�WKLV�FDVH���<RX�KDYH�WKH

SK\VLFLDQ���1XPEHU�WZR��\RX�KDYH�WKH�QXUVH

SUDFWLWLRQHU�ZKR�LV�DQ�H[WHQVLRQ�RI�WKH�SK\VLFLDQ�

$QG�QXPEHU�WKUHH��\RX�KDYH�WKH�QXUVH�

1RZ��LW
V�FOHDU�LQ�WKLV�FDVH�WKDW�

HYHQ�IURP�WKH�LQFHSWLRQ�LQ�WKH�FRPSODLQW�WKDW�WKDW

LV�ZKDW�ZH�ZHUH�GHDOLQJ�ZLWK�LQ�WKLV�SDUWLFXODU

FDVH�

7+(�&2857���&DQ�,�DVN�\RX�D�TXHVWLRQ

ULJKW�TXLFN�VR�,�XQGHUVWDQG"��
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05��3$6&+$/���<HV��VLU���

7+(�&2857���:KDW�LV�WKH�GLVWLQFWLRQ

EHWZHHQ�D�QXUVH�DQG�D�QXUVH�SUDFWLWLRQHU"

05��3$6&+$/���7KH�QXUVH����WKH

GLVWLQFWLRQ�EHWZHHQ�WKH�QXUVH�DQG�QXUVH

SUDFWLWLRQHU��<RXU�+RQRU��LV�JRLQJ�WR�EH�LI�QRW�WKH

SULPDU\��WKH�HVVHQWLDO�LVVXH�WKDW�LV�JRLQJ�WR�EH

EHIRUH�\RX�WRGD\�

7+(�&2857���,V�JRLQJ�WR�EH�ZKDW"

05��3$6&+$/���,I�QRW�WKH�SULPDU\��WKH

HVVHQWLDO��FRQWUROOLQJ�LWHP�

7+(�&2857���,�FDQ
W�KHDU�\RX���,�KDWH

WKHVH�WKLQJV�

05��3$6&+$/���,W�LV�GLVFRQFHUWLQJ�

DQG�,�DSRORJL]H���:KDW�,�VDLG��-XGJH��ZDV�WKLV�

<RXU�TXHVWLRQ�LV�WKH�GLIIHUHQFH�EHWZHHQ�D�QXUVH

SUDFWLWLRQHU�DQG�D�QXUVH�LV�JRLQJ�WR�EH�WKH�SULPDU\�

LI�QRW�GLVSRVLWLYH��FRQWUROOLQJ�LVVXH�LQ�WKLV�FDVH�

$QG�WKH�GLIIHUHQFH�LV�QLJKW�DQG�GD\�

$�QXUVH�LV�QRW�TXDOLILHG�WR�FDUU\�RXW

WKH�IXQFWLRQV��WR�FDUU\�RXW�WKH�GXWLHV�DQG�RSLQH�RQ

HLWKHU�WKH�VWDQGDUG�RI�FDUH�RU�WKH�SUDFWLFH�RI�D

QXUVH�SUDFWLWLRQHU���7KH�QXUVH�SUDFWLWLRQHU��IRU

\RXUV�SXUSRVHV��LV�DQ�H[WHQVLRQ�RI�WKH�GRFWRU���7KDW

WKH�QXUVH�SUDFWLWLRQHU��E\�OLFHQVLQJ��DV�,
OO�SRLQW

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

- 86 -



������

RXW�ULJKW�QRZ��E\�OLFHQVLQJ��E\�SUDFWLFH��DQG�E\

WKLV�FDVH�LQ�6RXWK�&DUROLQD��ZKLFK�LV�QRW�XQLTXH�WR

6RXWK�&DUROLQD��EHFDXVH�ZH�DUH�D�PHPEHU�RI�ZKDW�LV

FDOOHG�D�QXUVHV�OLFHQVXUH�FRPSDFW����HYHU\WKLQJ

FRPSDFW�WR�D�QXUVH
V�OLFHQVXUH���7KHVH�UXOHV�DSSO\

LQ�DOO����FRQWLJXRXV�VWDWHV���$QG�,�YHQWXUH�WKDW�

EXW�RQ�D�ODUJH�VFDOH�

7KDW�LV�ZKDW�,�ZDQWHG�WR�SRLQW�RXW�WR

\RX�ULJKW�QRZ�LV�WKH�GLIIHUHQFH�EHWZHHQ�D�QXUVH�DQG

D�QXUVH�SUDFWLWLRQHU�

7+(�&2857���2ND\���

05��3$6&+$/���8QIRUWXQDWHO\��WKH

GLIIHUHQFH�LQ�WKLV�FDVH�LV�FRQWUROOHG�E\�ZKDW�WKH

LVVXH�LV���$QG�LQ�WKH�FRPSODLQW�WKHUH
V�QR�TXHVWLRQ

DERXW�ZKDW�WKH�LVVXH�LV�DJDLQVW�.HYLQ�0RUWRQ��WKH

QXUVH�SUDFWLWLRQHU���$QG�WKDW�LV�WKDW�WKH�QXUVH

SUDFWLWLRQHU�GLGQ
W�SURSHUO\�FRQVLGHU�DRUWLF

DQHXU\VP�DQG�OLNHO\�WKH�SRVVLEOH�FDXVH��ZKLFK�PHDQV

LW�LV�D�GLDJQRVLV�IXQFWLRQ���+H�GLGQ
W�GLDJQRVH�WKDW

GLVHDVH���

7KDW�QXUVH�SUDFWLWLRQHU�GLG�QRW

LQFOXGH�DQHXU\VP�LQ�KLV�SRWHQWLDO�GLDJQRVLV���7KDW

WKH�FRQILUPDWLRQ�RI�DQ�DQHXU\VP�GLVVHFWLRQ�ZDV�QRW

GRQH�,&7���+H�GLGQ
W�RUGHU�RU�LQWHUSUHW�D�WHVW�

7KDW�WKH�RQO\�RUGHUV�WKDW�WKH�QXUVH�SUDFWLWLRQHU�GLG
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ZDV�DVSLULQ��DQG�WKDW�KH�GLDJQRVHG�D�PXVFOH�VWUDLQ

WKDW�ZRXOG�EH�DQ�HUURU�

,Q�RWKHU�ZRUGV��WKH�FRPSODLQW��DV�LW

VKRXOG��PDNHV�DOOHJDWLRQV�RI�D�GHYLDWLRQ�LQ�WKH

ILQGLQJ�RI�WKH�SUDFWLFH�RI�PHGLFLQH�DQG�WKHVH

PHGLFDO�DFWV���'LDJQRVLV��WUHDWPHQW��SUHVFULSWLRQV�

1RZ��LQ�6RXWK�&DUROLQD��<RXU�+RQRU�

WR�DQVZHU�\RXU�TXHVWLRQ��WKDW�LV�FOHDU�LQ�6RXWK

&DUROLQD��WKDW�RQO\�D�SK\VLFLDQ�RU�D�SK\VLFLDQ

DVVLVWDQW�RU�QXUVH�SUDFWLWLRQHU�FDQ�GR�WKRVH�DFWV�

$QG�\RX�DVN�ZKDW�LV�WKH�GLIIHUHQFH��WKH�GLIIHUHQFH

LV��ILUVW�RI�DOO��WKDW�RQO\�WKH�SK\VLFLDQ�FDQ�GR�WKH

SUDFWLFH�RI�PHGLFLQH���$QG�OHW�PH�ILUVW����WKDW�WKH\

GHILQH�WKLV�DV�PHGLFDO�DFW���<RXU�+RQRU��IRU�WKH

UHFRUG��WKLV�LV�6HFWLRQ����������RXW�RI�WKH�0HGLFDO

3UDFWLFHV�$FW���

7KDW�WKH�SUDFWLFH�RI�PHGLFLQH�PHDQV

WKH�RIIHULQJ�DQG�XQGHUWDNLQJ�WR�SUHVFULEH��RUGHU�

JLYH��RU�DGPLQLVWHU�DQ\�GUXJ��PHGLFLQH�WR�DQRWKHU

SHUVRQ���7KH�RIIHULQJ�RU�XQGHUWDNLQJ�WR�SUHYHQW�RU

WR�GLDJQRVH��FRUUHFW�RU�WUHDW�LQ�DQ\�PDQQHU��E\�DQ\

PHWKRGV����PHDQV��PHWKRGV��RU�GHYLFHV��GLVHDVH�

LOOQHVV��SDLQ��ZRXQG��IUDFWXUH��LQILUPLW\��RU

GHIHFW�

,Q�RWKHU�ZRUGV��<RXU�+RQRU��LW�LV
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XQGHUWDNLQJ�WR�GLDJQRVH��WKH�WUHDWPHQW�DQG�WKH

GLDJQRVLV�RI�D�GLVHDVH���$�QXUVH�FDQ
W�GR�WKDW�

,
OO�VKRZ�\RX�WKDW�LQ�D�PLQXWH���7KDW�UHQGHULQJ�D

ZULWWHQ�RU�RWKHUZLVH�GRFXPHQWHG�PHGLFDO�RSLQLRQ

FRQFHUQLQJ�WKH�GLDJQRVLV�RU�WUHDWPHQW�RI�D�SDWLHQW

RU�WKH�DFWXDO�UHQGHULQJ�RI�WKH�WUHDWPHQW�WR�D

SDWLHQW�ZLWKLQ�WKLV�VWDWH���$QG�DJDLQ��<RXU�+RQRU�

LW�LV�WKH�GLDJQRVLV�WR�FUHDWH�D�WUHDWPHQW�DQG

FDUU\LQJ�RXW�WKH�WUHDWPHQW���5HQGHULQJ�D

GHWHUPLQDWLRQ�RI�D�PHGLFDO�QHFHVVLW\�RU�GHFLVLRQ

DIIHFWLQJ�WKH�GLDJQRVLV����DQG�,
OO�VNLS�KHUH���

DQG�RU�WUHDWPHQW�RI�WKH�SDWLHQW�LV�WKH�SUDFWLFH�RI

PHGLFLQH���

$QG�VHFWLRQ��K��LV�ZKDW�,�UHIHUUHG�WR

HDUOLHU���,W�LV�WHVWLI\LQJ��HLWKHU�E\�GHSRVLWLRQ�

WULDO�WHVWLPRQ\��RU�LQ�WKLV�FDVH�E\�DIILGDYLW�LV�WKH

SUDFWLFH�RI�PHGLFLQH���$V�D�UHVXOW��RQO\�SK\VLFLDQV

DUH�OLFHQVHG�WR�GR�WKDW���1RZ��ZH�KDYH�SURYLGHG

HDUOLHU�WR�WKH�&RXUW�DQG��<RXU�+RQRU��ZH�ILOHG�D

EULHI�LQ�WKLV�FDVH�EDFN�LQ�$SULO�ZKHQ�ZH�ILOHG�WKH

LQLWLDO�FRPSODLQW���,�GRQ
W�NQRZ�LI�\RX�KDYH�KDG�DQ

RSSRUWXQLW\�WR�VHH�WKDW��<RXU�+RQRU���:H�VHQW�PRUH

FRSLHV��VR�,�FDQ�JHW�\RX�DQRWKHU�FRS\�

7+(�&2857���,�WKLQN�,����,
OO�GRXEOH

FKHFN�WKDW�,�KDYH�HYHU\WKLQJ�
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05��3$6&+$/���,�NQRZ�WKLV�SDUWLFXODU

&RXUW�UHDGV�EULHIV��VR�ZH�VHQW�RQH�LQ�$SULO���%XW�LQ

WKDW��<RXU�+RQRU��ZH�JHW�LQWR�WKDW�D�QXUVH

SUDFWLWLRQHU
V�VFRSH�LV�HVWDEOLVKHG�E\�KLV�VFRSH�RI

SUDFWLFH�DJUHHPHQW�ZLWK�WKH�KRVSLWDO���$QG�LQ

$QGHUVRQ��ZLWKRXW�JRLQJ�LQ�GHWDLO�EHFDXVH�ZH�PDGH

UHIHUHQFH�WR�LW�HDUOLHU��WKH�FRUH�GXWLHV�RI�QXUVH

SUDFWLWLRQHUV�UHFRJQL]H�WKDW�VWDWXWH�DQG�DOORZV

WKHP��HVSHFLDOO\�LQ�WKLV�FDVH��HPHUJHQW�QXUVH

SUDFWLWLRQHU��WR�FDUU\�RXW�WKH�PHGLFDO�DFWV�RI�D

GRFWRU��SUHVFULSWLRQ��RUGHULQJ��SUHVFULELQJ�

LQWHUSUHWLQJ�WHVWV��PHGLFDO�QHFHVVLW\��PHGLFDO

RSLQLRQ��DQG�SUDFWLFH�RI�PHGLFLQH���:KLFK�LV�WKH

H[DFW�DOOHJDWLRQV�DJDLQVW�.HYLQ�0RUWRQ�LQ�WKLV�FDVH�

1RZ��D�QXUVH��DV�\RX�VDLG��ZKDW�LV

WKH�GLIIHUHQFH��D�QXUVH�LV�D�GHYLDQW��EHFDXVH�D

QXUVH�LV�FRYHUHG����DQG�6RXWK�&DUROLQD�LV�QRW

XQLTXH����WR�KDYH�WKH�SUDFWLFH�RI�PHGLFLQH�JRYHUQHG

E\�RQH�ERDUG��//5��DQG�WKH�GRFWRUV�JRYHUQHG�E\

DQRWKHU�ERDUG���:H�KDYH�D�PHGLFDO�ERDUG�GRZQ�WKHUH

DQG�ZH�KDYH�D�PHGLFDO�ERDUG�JRYHUQLQJ�DQG�UHJXODWLQJ

WKH�GRFWRUV
�FRQGXFW���:H�KDYH�D�QXUVLQJ�ERDUG

UHJXODWLQJ�D�QXUVH
V�FRQGXFW�EHFDXVH�WKH\�DUH

VHSDUDWH�GLVFLSOLQHV�DQG�VHSDUDWH�SURIHVVLRQV���

%XW�PRUH�LPSRUWDQW�LV�WKDW�ZH�KDG�D
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VWDWXWH��ZKLFK�LV�QRW�WKH�1XUVLQJ�3UDFWLFH�$FW�

����������ZKLFK�VSHFLILFDOO\�SURYLGHV�ZKDW�D�QXUVH

FDQ�GR�DQG�ZKDW�D�QXUVH�FDQQRW�GR���$QG�ZKDW�D

QXUVH����WKH�SUDFWLFH�RI�UHJLVWHUHG�QXUVLQJ�PHDQV

SHUIRUPDQFH�RI�KHDOWK�DFWV�LQ�WKH�QXUVLQJ�SURFHVV�

$QG�WKH�QXUVLQJ�SURFHVV�LV�GHILQHG�DV�FHUWDLQ

OLPLWHG�IXQFWLRQV�FDUU\LQJ�RXW�RUGHUV�E\�D�GRFWRU

IRU�DOO�SUDFWLFDO�SXUSRVHV�

1RZ�LW�JRHV�WKURXJK��ZLWKRXW�JRLQJ

LQWR�GHWDLO��WKH�VSHFLILFV��VHFWLRQ����WKH�VHFWLRQ

LQ�WKH�PHGLFDO�DFW�����������JRHV�WR�VSHFLILFDOO\

ZKDW�D�QXUVH�LV�DXWKRUL]HG�WR�GR���%XW�LW
V�PRUH

LPSRUWDQW�ZKDW�D�QXUVH�LV�QRW�DXWKRUL]HG�WR�GR���$QG

D�QXUVH�FDQQRW��DV�D�PDWWHU�RI�ODZ�LQ�6RXWK

&DUROLQD��GR�WKRVH�DFWV�WKDW�.HYLQ�0RUWRQ�LV�DFFXVHG

RI�LQ�WKH�FRPSODLQW�DQG�WKDW�ZH�SRLQWHG�RXW�DUH

SHUPLWWHG�LQ�WKH�PHGLFDO����LQ�WKH�GRFWRUV�DFW�RI�

DJDLQ��WKH�PHGLFDO�DFWV�RI�HYDOXDWLRQ��GLDJQRVLQJ�

WUHDWPHQW��SODQ�RI�WUHDWPHQW��RUGHULQJ��LQWHUSUHWLQJ

WKH�WHVWV��DQG�FDUU\LQJ�RXW�WKH�WUHDWPHQW���$QG�D

QXUVH��E\�ODZ��FDQ
W�GR�LW���

1RZ��WZR�RWKHU�WKLQJV�LQ�WKDW�UHJDUG�

<RXU�+RQRU��DQG�WKDW�LV�WKLV���7KDW�6RXWK�&DUROLQD

DQG�7HQQHVVHH��ZKHUH�WKLV�QXUVH�LV�IURP��DUH�PHPEHUV

RI�WKH�LQWHUVWDWH�LPSDFW����WKH�LQWHUVWDWH�FRPSDFW
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IRU�WKH�OLFHQVH�RI����QXUVH�OLFHQVXUH���:KLFK�PHDQV

WKDW�ZH�LQFRUSRUDWH�ERWK�ODZV�ERWK�ZD\V���6R�

ZKDWHYHU�,
P�WHOOLQJ�\RX�DSSOLFDEOH�WRGD\�ZLOO�EH

DSSOLFDEOH�LQ�7HQQHVVHH�IRU�WKLV�QXUVH�WKDW�ILOHG

WKH�DIILGDYLW���%HFDXVH�WKH�RQO\�WKLQJ�EHWZHHQ�WKDW�

WKH�DIILGDYLW�LQ�WKLV�FDVH�LV�E\�D�QXUVH��DQG�WKDW

LV�ZK\�ZH�VD\�WKH\�DUH�QRW�TXDOLILHG�

7KH�GLIILFXOW\�WKHUH�LV�WKDW�KH
V�LQ

7HQQHVVHH�VR����EXW�E\�ODZ�LQ�6RXWK�&DUROLQD��WKH

WHVWLI\LQJ�LQ�6RXWK�&DUROLQD�LV�WKH�SUDFWLFH��VR

KH
V�VXEMHFW�WR�RXU�ODZV���,W�GRHVQ
W�PDWWHU�

EHFDXVH�ZH�DUH�LQ�DQ�LQWHUVWDWH�FRPSDFW�ZLWK

7HQQHVVHH��VR�LQ�7HQQHVVHH�KH�ZRXOG�VXEMHFW�WR�WKH

VDPH�ODZV���$QG�WKRVH�ODZV�DUH�RQO\�D�GRFWRU�FDQ

SUDFWLFH�PHGLFDO�DFWV��ZLWKRXW�JRLQJ�WKURXJK�LW

DJDLQ���$QG�WKDW�D�VSHFLILF�QXUVH�FDQQRW�GR�WKRVH

WKLQJV���

%XW�LQ�6RXWK�&DUROLQD��DQG�7HQQHVVHH�

KDYH�D�SDUWLFXODU�VWDWXWH�WKDW�VD\V�QRW�RQO\�E\

SUDFWLFH�DQG�WUDLQLQJ�LV�D�QXUVH�QRW�TXDOLILHG�WR�GR

ZKDW�D�QXUVH�SUDFWLWLRQHU�GRHV���,I�D�QXUVH�DWWHPSWV

WR�GR�VR��DV�LQ�WKLV�FDVH��WKDW�LW�ZRXOG�QRW�RQO\�EH

LPSURSHU��LW�ZRXOG�YLRODWH�WKH�ODZ���$QG�LW�ZRXOG

YLRODWH�WKH�ODZ�LQ�6HFWLRQ������������RI�WKH�PHGLFDO

DFW���7KDW�WKH�JURXQG�SURYLGLQJ����WKDW�WKLV�LV�D
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JURXQGV�IRU�GLVFLSOLQH���

:LWKRXW�JRLQJ�LQWR�LW��WKH�JURXQGV

IRU�GLVFLSOLQH�IRU�OLFHQVHV��LQ�DGGLWLRQ�WR�WKH

JURXQGV�SURYLGHG�LQ�6HFWLRQ�����������XSRQ�ILQGLQJ

PLVFRQGXFW�WKH�ERDUG�PD\�FDQFHO��ILQH��VXVSHQG�

UHYRNH��LVVXH�D�SXEOLF�UHSULPDQG��D�SULYDWH

UHSULPDQG����LQ�RWKHU�ZRUGV��FDQ�FDUU\�RXW�WKH

GLVFLSOLQHV�DJDLQVW�WKH�QXUVH���7KLV�LV�D�QXUVH

VWDWXWH���

$QG�LQ�WKDW�VWDWXWH��<RXU�+RQRU��LW

SURYLGHV�WKDW�SUDFWLFH�RXWVLGH�RI�WKH�VFRSH�RI

OLFHQVH�E\�DVVXPLQJ�GXWLHV��UHVSRQVLELOLWLHV�ZLWKRXW

DFFXUDWH�HGXFDWLRQ�LV�GHWHUPLQHG�E\�WKH�ERDUG���$QG

WKH�ERDUG�KDV�PDGH�WKDW�GHWHUPLQDWLRQ�WKDW�RQO\

GRFWRUV�DQG�QXUVH�SUDFWLWLRQHUV�FDQ�H[HUFLVH�DQG

FDUU\�RXW�PHGLFDO�DFWV���7KH�ERDUG�KDV�QRWHG

VSHFLILFDOO\�WKDW�QXUVHV�FDQQRW���

6R��LW�LV�QRW�RQO\��WKH\�DUH�QRW

OLFHQVHG�WR�GR�LW��WR�DWWHPSW�WR�GR�VR�ZRXOG�YLRODWH

WKH�ODZ���6HFWLRQ����VD\V��7R�HQJDJH�LQ�SUDFWLFH�DV

DQ�13�FRXOG�QRW�EH�PRUH�GLUHFW���:KHQ�\RX�VDLG��:KDW

LV�WKH�GLIIHUHQFH�LQ�D�QXUVH�DQG�QXUVH�SUDFWLWLRQHU�

LI�D�QXUVH�WULHV�WR�SUDFWLFH�DV�D�QXUVH

SUDFWLWLRQHU��WKH\�ZRXOG�KDYH�YLRODWHG�WKH�VWDWXWRU\

ODZ�RI�6RXWK�&DUROLQD���$QG�WKDW�LV�WKH�GLIIHUHQFH�
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6R��WKH�GLIIHUHQFH�LV�WUDLQLQJ�

VWDQGDUG�RI�FDUH��EXW�LQ�WKLV�FDVH�DOVR�OLFHQVLQJ�

$QG�LQ�SDUWLFXODU��LW�LV�LOOHJDO�IRU�D�QXUVH�WR

DWWHPSW�WR�GR�WKRVH�DFWV�DQG�SHUIRUP�WKRVH�DFWV�WKDW

WKH\�DUH�PDNLQJ�DQ�DIILGDYLW�IRU�DJDLQVW�D�QXUVH

SUDFWLWLRQHU���$�QXUVH�LV�GLVTXDOLILHG�WR�RSLQH�RQ

WKH�FRQGXFW�RI�D�QXUVH�SUDFWLWLRQHU�LQ�WKLV�VWDWH�

,Q�HYHU\�VWDWH�WKDW�LV�D�PHPEHU�RI�WKDW�FRPSDFW�

LQFOXGLQJ�7HQQHVVHH��LW�LV�LOOHJDO��D�QXUVH�LV�QRW

TXDOLILHG�WR�RSLQH�RQ�WKH�FRQGXFW�RI�D�QXUVH

SUDFWLWLRQHU�

1RZ��WKDW�LV�ZKDW�\RX�DVNHG�PH���6R�

WKDW�LV�ZK\�,�GLGQ
W�ZDQW�WR�EHODERU�WKDW��EXW�,

ZDQWHG�WR�DQVZHU�LW�FRUUHFWO\��DQG�WKDW�LV�ZKDW�WKH

VWDWXV�RI�WKH�FDVH�LV���6R��WKUHH�WKLQJV��<RXU

+RQRU��WKUHH�WKLQJV�LQ�WKLV�SDUWLFXODU�FDVH���$QG

WKH�VHFRQG�RQH�WKDW�,�KDYH�JRW�LV�6HFWLRQ���DQG

6HFWLRQ�����7KUHH�WKLQJV���)LUVW��D�QXUVH�LV�QRW

TXDOLILHG�WR�WHVWLI\�DJDLQVW�D�QXUVH�SUDFWLWLRQHU�DV

D�PDWWHU�RI�ODZ���7KH�VHFRQG�WKLQJ�LV�WKH�DIILGDYLW

WKDW�0U��+LJK��D�QXUVH��SURYLGHG�LV�FOHDUO\�D�QXUVH�

RQO\�D�QXUVH��QRW�D�QXUVH�SUDFWLWLRQHU��QRW�D

GRFWRU���

+RZHYHU��LQ�WKLV�DIILGDYLW��KLV

DIILGDYLW�LV�DQ�RSLQLRQ�ZLWKLQ�D�UHDVRQDEOH�GHJUHH
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RI�PHGLFDO�FHUWDLQW\�WKDW�DJHQW�DQG�RU�HPSOR\HHV�RI

$Q0HG�+HDOWK�DQG�SULYDWH�SUDFWLFHV�VWDIILQJ�WKH

$Q0HG�+HDOWK�HPHUJHQF\�GHSDUWPHQW�FRPPLWWHG

QHJOLJHQW�DFWV�RU�RPLVVLRQV���<RXU�+RQRU��LW�LV�QR

PRUH�SDUWLFXODUL]HG�WKDQ�WKDW�

+H
V�JLYHQ�DQ�DIILGDYLW�WKDW�GRFWRUV�

QXUVHV��FRQVXOWDQWV��QXUVH�SUDFWLWLRQHUV��VFUXE

QXUVHV��PHGLFDO�DVVLVWDQWV��VHFUHWDULHV�KDYH�WR�PHHW

WKH�VWDQGDUG�RI�FDUH���,
OO�FRPH�EDFN�WR�WKDW�

%HFDXVH��LI�DQ\WKLQJ��RXU�VWDWXWH�UHTXLUHV�VRPH

SDUWLFXODUL]DWLRQ�DV�WR�WKH�LQGLYLGXDO���%XW�ZH�GR

NQRZ�WKLV��<RXU�+RQRU��ZH�NQRZ�WKDW��LQ�SDUWLFXODU�

WKLV�VWDWXWH�UHTXLUHV��������WKDW�LWHPV�RI

QHJOLJHQFH�EH�GHDOW�ZLWK���7KDW�LV��6WDWXWH����

UHTXLUHV�WKDW�D�QXUVH����WKDW�WKH�ZLWQHVV�EH

TXDOLILHG���,W�LV�VXEVHFWLRQ��$����%XW�LW�JRHV�RQ

WKDW����

7+(�&2857���,V��TXDOLILHG��GHILQHG�LQ

WKH�VWDWXWH"

05��3$6&+$/���,�DP�VXUH�TXDOLILHG�PD\

ZHOO�EH�GHILQHG�VRPHZKHUH���,�GRQ
W�NQRZ�ZKHWKHU�LW

LV�LQ�WKH�PHGLFDO�DFW�RU�QXUVHV�DFW��QR��VLU��,

GRQ
W���%XW�,�DP�QRW����,�DP�JRLQJ�EDFN�WR�P\�ODZ

VFKRRO�H[SHULHQFH�ZKHUH�WKH\�VDLG�WKDW�WKH�ZHDNHVW

VXEMHFW�WKDW�ODZ�VWXGHQWV�KDYH�LV�VWDWXWH
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LQWHUSUHWDWLRQ���$�FRPPRQ����WKH�PRVW�FRPPRQ�VWDWXWH

LQWHUSUHWDWLRQ�LV�WKH�ZRUGV�KDYH�WR�EH�XQGHUVWRRG�LQ

WKHLU�PRVW�FRPPRQ�DQG�HYHU\GD\�VHOYHV���

$QG�TXDOLILHG�PHDQV�RQO\�RQH�WKLQJ�

$QG�LW�JRHV�WKURXJK�LW���%XW�LW��E\�LQIHUHQFH��GRHV

TXDOLI\�LW�EHFDXVH�LW�VD\V�LW�KDV�JRW�WR�EH�VRPHRQH

WKDW�LV�TXDOLILHG����OHW�PH�DQVZHU�WKDW�WRR��WKDW

WKH�VWDWXWH�VD\V�WKDW�LW�KDV�WR�EH�TXDOLILHG���:H�

DV�ZH�VLW�KHUH��ZH�NQRZ�WKDW�ZH�KDYH�WKLV�VWDWXWH�

:H�DOVR�NQRZ�WKDW�ZH�KDYH�5XOH�����

7+(�&2857���6D\�WKDW�DJDLQ�

05��3$6&+$/���:H�DOVR�NQRZ�WKDW�ZH

KDYH�5XOH������DQG�ZH�DOVR�NQRZ�WKDW�ZH�KDYH�WKH

OHJDF\�RI�:DWVRQ�YHUVXV�)RUG�DV�\RX�VLW�KHUH�DV�WKH

JDWHNHHSHU�WRGD\���6R��TXDOLILFDWLRQ�GHILQLWHO\�

XQGHU�VWDWXWRU\�UXOH�RU�UHJXODWRU\��GHILQLWHO\�PHDQV

D�QXUVH�ZKR�LV�OHJDO�E\�ODZ�WR�SHUIRUP����WR

SUDFWLFH�WKDW�DQG�WR�IRUP�RSLQLRQV�LV�QRW�TXDOLILHG

WR�WHVWLI\�DJDLQVW�D�QXUVH�SUDFWLWLRQHU�

1RZ��RQH�RWKHU�WKLQJ�WKH�VWDWXWH

GRHV��LW�UHTXLUHV�WKH�LWHPL]DWLRQ�RI�PHGLFDOV���7KH

*ULHU�FDVH��-XVWLFH�+HDUQ
V�FDVH��VD\V����ZH�DUH

JRLQJ�WR�UHDG�WKDW����LW�GRHVQ
W�PHQWLRQ�SUR[LPDWH

FDXVH��LW�GRHVQ
W�UHTXLUH�SUR[LPDWH�FDXVH���%XW�\RX

KDYH�JRW�WR�QDPH�DQ�HOHPHQW�RI�QHJOLJHQFH�
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6R��QXPEHU�RQH��WKLV�QXUVH�DQG�WKLV

DIILGDYLW�LV�QRW�TXDOLILHG���1XPEHU�WZR�LV�WKLV�

7KLV�ZHHN�ZH�JRW�D�UHTXHVW�IRU�DGPLVVLRQV�E\�WKH

SODLQWLII�VR����DQVZHUHG�E\�WKH�SODLQWLII���(DUOLHU

ZH�VHQW�WR�WKH�SODLQWLII�D�UHTXHVW�WKDW�ZHQW�ULJKW

VWUDLJKW�IURP�WKH�VWDWXWRU\�ODQJXDJH�WKDW�D�QXUVH

ZDV�QRW�TXDOLILHG�WR�DQVZHU����H[FXVH�PH��WKDW�D

QXUVH�ZDV�QRW�TXDOLILHG�WR�RSLQH�RQ�FRQGXFW�RI�D

QXUVH�SUDFWLWLRQHU�

$QG�ZH�DVN�IRU����WR�UHFRJQL]H�WKH

GHILQLWLRQ�RI�WKH�PHGLFDO�DFW�DV�WKH�VWDWXWH

LGHQWLILHV��WR�RUGHU�DQG�LQWHUSUHW�WHVWV��IRUP�D

PHGLFDO�GLDJQRVLV��PDWWHUV�WKDW�,�KDYH�JRQH�WKURXJK�

7KHVH�DUH�QXUVH�SUDFWLWLRQHU�IXQFWLRQV��QRW�D�QXUVH

IXQFWLRQ���$QG�WKH\�FDQ�GHQ\�WKDW��WKDW�LV�ILQH��ZH

FDQ�KDQGOH�WKDW�RQ�DQRWKHU�GD\�LI�WKDW�LV�GHQLHG�

7KH�GHQLDO��LI�LW�LV�D�SUREOHP��ZH�ZLOO�MXVW�KDQGOH

LW�DQRWKHU�GD\�

%XW�WKLV�LV�ZKDW�LV�FULWLFDO�LQ�WKHVH

DQVZHUV�WKDW�ZH�JRW�7XHVGD\���,Q�WKHVH�DQVZHUV�ZH

DVN�WKDW�D�QXUVH�FDQQRW�WHVWLI\�WR�VWDQGDUG�RI�FDUH

RU�WKH�H[HUFLVH�RI�WKH�VWDQGDUG�RI�FDUH�LQ�WKH

SUDFWLFH�RI�PHGLFLQH�E\�D�SK\VLFLDQ�RU�QXUVH

SUDFWLWLRQHU���7KDW�ZDV�WKH�SDUWLFXODUL]DWLRQ�RI�WKH

QHJOLJHQFH�WKDW�WKH�DIILGDYLW�UHTXLUHV���7KHLU
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DQVZHU�ZDV�WKLV���'HQLHG���+RZHYHU����H[FXVH�PH�

'HQLHG���7KH\�KDYH�RIIHUHG�WR�ZLWKGUDZ�0U��+LJK�DV�D

ZLWQHVV���,Q�DQ\�HYHQW��WKH\�VDLG��+RZHYHU�

SODLQWLII�ZRXOG�QRWH�WKDW�1XUVH�+LJK�LV�QRW

UHQGHULQJ�VSHFLILF�RSLQLRQV�DV�WR�VWDQGDUG�RI�FDUH

RI�SK\VLFLDQV�RU�QXUVH�SUDFWLWLRQHUV�

$IILGDYLW�PXVW�SURYLGH�D�TXDOLILHG

ILQGLQJ��DQG�KH�LV�QRW���%XW�DW�D�PLQLPXP�LW�KDV�JRW

WR�VWDWH�VRPH�GHYLDWLRQ�RI�FDUH���$QG�WKH\�DGPLW

KHUH�WKDW�KH�LV�QRW�WHVWLI\LQJ�DV�WR�VWDQGDUG�RI

FDUH�IRU�D�GRFWRU�RU�D�QXUVH�SUDFWLWLRQHU���+H�LV

TXDOLILHG�WR�VWDQGDUG�RI�FDUH�RQ�D�QXUVH���$�QXUVH

LV�ILQH��,�KDYH�JRW�QR�SUREOHP�ZLWK�WKDW���:H�KDG�QR

SUREOHP�VLQFH�WKH�LQFHSWLRQ�RQ�WKDW���

%XW�WKLV��VR�ILUVW��<RXU�+RQRU��DV

WKH�&RXUW�VLWV�KHUH�WRGD\�\RX�KDYH�JRW�DQ

XQTXDOLILHG�ZLWQHVV��DQG�QRZ�\RX�KDYH�DQ�DGPLVVLRQ

WKDW�KH�LV�QRW�HYHQ�JRLQJ�WR�LGHQWLI\�D�SDUWLFXODU

QHJOLJHQFH���+H�LV�QRW�WHVWLI\LQJ�WR�VWDQGDUG�RI

FDUH�LQ�KLV�DIILGDYLW���6R�\RX�KDYH�D�FRPSOHWHO\���

ZKDW�ZH�VDLG�LV�WKLV���:H�VDLG�WKLV�DIILGDYLW�LV

LOOHJDO���$QG�ZKHQ�\RX�UHDG�WKH�EULHI��,�GHILQH

�LOOHJDO��IRU�WKHVH�SXUSRVHV���,�GHILQH�LOOHJDO�DV

EHLQJ�LQ�WKH�PRVW�FRQYHQWLRQDO�VHQVH�RI�WKH�ZRUG�

7+(�&2857���6D\�WKDW�DJDLQ�
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05��3$6&+$/���,Q�WKH�PRVW

FRQYHQWLRQDO�VHQVH�RI�WKH�ZRUG��LOOHJDO��ZKLFK�LV

FRQWUDU\�WR�ODZ���7KDW�WKLV�DIILGDYLW�LV�FRQWUDU\�WR

ODZ��EHFDXVH�LW�LV�QRW�D�TXDOLILHG�ZLWQHVV��WKDW

WKLV�DIILGDYLW�LV�FRQWUDU\�WR�ODZ�EHFDXVH�LW�GRHVQ
W

JLYH�WKH�SDUWLFXODUV�RI�QHJOLJHQFH��RU�QHJOLJHQFH�DW

DOO���$V�D�UHVXOW��<RXU�+RQRU��LW�LV�QRW�DQ�DFW

DIIHFWLQJ�WKH�DIILGDYLW��LW�LV�DQ�DEVHQW�DIILGDYLW�

,W�LV�D�FRPSOHWHO\�HPSW\�VKHOO��DEVHQW�DIILGDYLW

WKLV�ODZVXLW�KDV�EURXJKW���$QG�WKDW�LV�ZKDW�ZH

SUHVHQWHG�WR�WKH�&RXUW��<RXU�+RQRU�

1RZ��-XGJH��ZH�JRW��ZH�JRW�WKHLU

UHSO\�WR�RXU�EULHI�\HVWHUGD\�DIWHUQRRQ���$QG�ZH�KDYH

DQWLFLSDWHG��VR�\RX�ZLOO�VHH��ZH�DFWXDOO\�ILOHG�D

VXSSOHPHQWDO�EULHI�EHFDXVH�ZH�DQWLFLSDWHG�WKDW�WKH\

PLJKW�EULQJ�XS�VXEVHFWLRQ��(���VR�ZH�DPHQG�

%XW�LQ�WKDW��DQG�,�DSSUHFLDWH�LW��,

JRW�WKH�EULHI�YHU\��YHU\�ODWH��VR�,�ZDV�ORRNLQJ�DW

LW��EXW�,�DSSUHFLDWH�WKH�EULHI���<RX�KDYH�JRW�SHRSOH

FRPLQJ�WR�DUJXH��DQG�,�JRW�WKH�EULHI�DW�WKH�ODVW

PLQXWH��EXW�,
P�JODG�WKDW�,�JRW�WKLV�EULHI���$QG�WKH

UHDVRQ�LV��OHW
V�WDON��OHW
V�WDON�DERXW�LW��OHW
V

JHW�WR�WKH�EDUH����OHW
V�JHW�WR�WKH�LVVXHV���$QG�LI

WKLV�LV�ZKDW�KH
V�UDLVLQJ��WKHQ�OHW
V�ORRN�DW�WKH

LVVXHV�WKDW�WKH\�DUH�UDLVLQJ�
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$QG�ZKDW�WKH\�DUH�UDLVLQJ��<RXU

+RQRU��LV�WKLV���,V�WKH\�DUH�UDLVLQJ�IRXU�SRLQWV�

$QG�,�ZRXOG�EH����,�ZRXOG�QRW�EH�KRQHVW�ZLWK�WKH

&RXUW�LI�,�GLGQ
W�VD\�WKDW�D�FRXSOH�RI�WKHVH�SRLQWV

VKRXOG�EH�FRQVLGHUHG�E\�\RX���7KH\�VKRXOG�EH���7KH\

DUH�PDWHULDO�LVVXHV���1RZ��WKH�ILUVW�RQH�LV�WKDW

WKH\�UDLVH�LQ�WKHLU�DIILGDYLW����,�PHDQ��WKH�EULHI

WKDW�ZDV�SURYLGHG�WR�\RX��WKH\�UDLVH�ILUVW�WKLV�

7KDW�WKH�WKUHH�\HDU�VWDWXWH�RI�OLPLWDWLRQV�ZDV

WROOHG�GXH�WR�WKH�'HIHQGDQW
V�IDLOXUH�WR�REMHFW�WR

WKH�GHILFLHQF\�RI�1XUVH�+LGH
V�DIILGDYLW�ZKHQ�LW�ZDV

ILOHG�DV�SDUW�RI�WKH�QRWLFH�RI�LQWHQW�WR�VXH���

1RZ��WZR�WKLQJV���7KH�WROO����ZH�DUH

QRW�EULQJLQJ�XS�WKH�WROOLQJ�RI�WKH�VWDWXWH�RI

OLPLWDWLRQV���7KDW��LQ�WKLV�FDVH��ZLOO�EH�DQ�LVVXH

HYHQWXDOO\��RQ�DQRWKHU�GD\�SHUKDSV��EXW�LW�LV�QRW�DQ

LVVXH�WRGD\���%XW�WKH\�DUH�FRUUHFW����QRW�FRUUHFW�

WKH\�PD\�KDYH�D�OHJLWLPDWH�TXHVWLRQ�WKDW�ZH�GLGQ
W

ILOH�WKLV��ZKLFK�,�DQWLFLSDWHG��WKDW�ZH�GLGQ
W�ILOH

WKLV�FRPSODLQW����H[FXVH�PH��ZH�GLGQ
W�ILOH�WKLV

REMHFWLRQ�WR�WKH�DIILGDYLW�ZKHQ�ZH�ILUVW�JRW�WKH

QRWLFH�RI�LQWHQW�WR�VXH���

$QG�WKH\����\RX�NQRZ��DQG�WKDW�LV

ZKDW�WKH\�DUH�UDLVLQJ���$QG�\RX�PD\�VD\��:HOO��ZK\

GLGQ
W�\
DOO�GR�WKDW��ZK\�DUH�\RX�FRPLQJ�DIWHU�WKH
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VXLW�DQG�DVNLQJ�PH�WR�GR�WKLV"��$QG�WKH�UHDVRQ�LV

YHU\�VLPSOH��<RXU�+RQRU��ZH�DUH�GRLQJ�H[DFWO\�ZKDW

WKH�VWDWXWH�WROG�XV�WR�GR�

7KH�VWDWXWH�LQ�SDUWLFXODU��<RXU

+RQRU��VD\V�WKLV��LW�WHOOV�\RX�ZKHQ��EH�LW�ULJKW��EH

LW�ZURQJ��EH�LW�EHWWHU�RU�ZRUVH��LW�WHOOV�XV�ZKHQ�WR

ILOH�D�FRPSODLQW�DERXW�GHILFLHQFLHV�LQ�WKH

TXDOLILFDWLRQ�RU�WKH�FRQWHQW�RI�WKH�DIILGDYLW���$QG

LW�VSHFLILFDOO\�SURYLGHV����DQG�LI�,�KDG�WR�ILOH�D

UHSO\�EULHI�WR�WKHLU�EULHI��LW�ZRXOG�EH�LQFRQFOXVLYH

WR�WKLV����,�KDQG�\RX�VHFWLRQ������6WDWXWH�����

%XW�LW�VD\V��LQ�SDUWLFXODU�WKLV��,I�D

SODLQWLII�ILOHV�DQ�DIILGDYLW�ZKLFK�LV�DOOHJHGO\

GHIHFWLYH����WKLV�LV�VXEVHFWLRQ��(������������

VXEVHFWLRQ��(���,I�D�SODLQWLII�ILOHV�DQ�DIILGDYLW

ZKLFK�LV�DOOHJHGO\�GHIHFWLYH��DQG�WKH�GHIHQGDQW�WR

ZKRP�LW�SHUWDLQV�DOOHJHV��ZKLFK�VSHFLILFDOO\���

H[FXVH�PH���([FXVH�PH��0V��&RXUW�5HSRUWHU���

/HW�PH�UHDG�LW�DJDLQ��<RXU�+RQRU���,I

D�SODLQWLII�ILOHV�DQ�DIILGDYLW�ZKLFK�LV�DOOHJHGO\

GHIHFWLYH��DQG�WKH�GHIHQGDQW�WR�ZKRP�LW�SHUWDLQV

DOOHJHV��ZLWK�VSHFLILFLW\��E\�PRWLRQ�WR�GLVPLVV

ILOHG�FRQWHPSRUDQHRXVO\�ZLWK�LWV�LQLWLDO�UHVSRQVLYH

SOHDGLQJ���

,I�\RX�ZLOO�ORRN�DW�WKH�UHFRUG��WKDW
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LV�ZK\�,�JDYH�\RX��WR�WKH�&RXUW��D�EULHI�LQ�$SULO�

EHFDXVH�WKDW�LV�ZKHQ�ZH�ILOHG�RXU�DQVZHU���:H�ILOHG

WKLV�PRWLRQ�WKH�VDPH�GD\�ZH�ILOHG�RXU�LQLWLDO

UHVSRQVH�WR�WKH�SOHDGLQJ��LQ�DFFRUGDQFH�ZLWK�WKH

VWDWXWH���6R��ZKHQ�LW�LV�DVNHG��ZK\�GLG�ZH�ILOH�RQ�D

FHUWDLQ�GD\��ZH�ILOHG�LW�EHFDXVH�WKH�VWDWXWH

GLUHFWHG�XV�WR���$QG�WKH�UHFRUG�FOHDUO\�GHPRQVWUDWHV

WKDW�

,W�LV�QRW�MXVW�VXEVHFWLRQ��(���ZKLFK

LV�D�GHIHFWLYH�DIILGDYLW���2XU�SRVLWLRQ�LV��WKHUH�LV

QR�DIILGDYLW�DW�DOO�LQ�WKLV�FDVH�EHFDXVH�LW�LV�DQ

LOOHJDO�DIILGDYLW���%XW�WKLV�VDPH�ODQJXDJH�DSSOLHV�

LI�D�SODLQWLII�IDLOV�WR�ILOH�DQ�DIILGDYLW�DV

UHTXLUHG�E\�WKLV�VHFWLRQ�DQG�WKH�GHIHQGDQW�UDLVHV

IDLOXUH�WR�ILOH�E\�DIILGDYLW�E\����WR�ILOH�DQ

DIILGDYLW�E\�D�0RWLRQ�WR�'LVPLVV�ILOHG

FRQWHPSRUDQHRXVO\�ZLWK�UHVSRQVLYH�SOHDGLQJV���:H�GLG

H[DFWO\�ZKDW�WKH�VWDWXWH�WROG�XV�

1RZ��-XVWLFH�.LWWUHGJH�UHFRJQL]HG

WKDW�LQ�RQH�RI�ILYH�FDVHV����DQG�ZH�KDYH�JLYHQ�WKH

&RXUW�D�FRS\���-XVWLFH�.LWWUHGJH�UHFRJQL]HG�WKDW�LQ

WKH�5RVV�YHUVXV�:DFFDPDZ����H[FXVH�PH��5DQXFFL

YHUVXV�&UDLQ��ZKLFK�LV�D�ILQGLQJ����D�QHHGOH

DVSLUDWLRQ�RQ�D�OXQJ�FROODSVH���$QG�LW�LV�VHFWLRQ���

LW�LV�JRLQJ�WR�EH�VHFWLRQ���LQ�WKH�SDFNHW�WKDW�ZH
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JDYH�\RX�

$QG�,�DP�JRLQJ�WR�FRPH�EDFN�WR�WKLV

FDVH�LQ�D�PLQXWH��<RXU�+RQRU���,�DP�WU\LQJ�QRW�WR

WDNH�XS�WRR�PXFK�RI�\RXU�WLPH���7KLV�LV�D�FDVH�ZKHUH

WKH�FRPSODLQW�ZDV��LW�VKRXOG�EH�GLVPLVVHG�EHFDXVH

WKH\�GLGQ
W�FRQGXFW�SUHWULDO�PHGLDWLRQ�LQ�����GD\V�

$QG�-XVWLFH�.LWWUHGJH�SRLQWV�RXW�WKDW��PHGLFDO

PDOSUDFWLFH����DQG�WKLV�LV�ULJKW�LQ�WKLV����LV�WKH

PRVW�FRPSOLFDWHG��FRPSOH[�FLYLO�OLWLJDWLRQ�WKDW�ZH

KDYH���$QG�LW�LV�EXV\�VWXII���$QG�KH�VDLG��,I�\RX

FRXOGQ
W�EH�LQ�PHGLDWLRQ�WRGD\��WKDW�GRHVQ
W�JR�WR

WKH�VXEVWDQFH�

1RZ��KH�ZLOO�JR�RQ�DQG�VD\��%XW�LW�LV

QRW�PHDQLQJOHVV�DQG�WKHUH�LV�VRPH�VXEVWDQFH�WR�WKLV�

DQG�LI�WKH�VXEVWDQFH�ZDV�YLRODWHG��WKHQ�WKLV�FRXOG

EH�GLVPLVVHG���$QG�LI�QRW��LW�LV�D�SURWHFWLRQ

DJDLQVW�D�IULYRORXV�ODZVXLW���,W�LV�QRW�PHDQLQJOHVV�

1RZ��LQ�GRLQJ�VR�KH�WDONHG�DERXW�WKH

FRPSODLQWV�RI�GHILFLHQF\�LQ�TXDOLILFDWLRQV��ZKLFK�ZH

KDYH���,W�DOVR�WDONV�DERXW�IDLOXUHV�RI�WKH

DIILGDYLW��ZKLFK�ZH�KDYH��VLQFH�WKH\�ILOHG�WR

VXSSUHVV�WKHLU�DGPLVVLRQV�VD\LQJ�WKHUH�ZDV�QR���

WKLV�JX\����H[FXVH�PH��WKLV�ZLWQHVV�LV�QRW

WHVWLI\LQJ�DV�WR�VWDQGDUG�RI�FDUH���6R��WZR�IODZV�LQ

WKLV�DIILGDYLW���
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%XW�LQ�GRLQJ�VR�KH�WDONV�DERXW��DV

WKH\�VLW�WKHUH��WKDW�\RX�FDQ�ORRN�DW�WKH�IDFH�RI�WKH

DIILGDYLW���$QG�KH�GLVFXVVHV�WKDW�LQ�GHWDLO��DQG

WKDW�WKHUH�ZDV�QRWKLQJ�ZURQJ�ZLWK�WKH�IDFH�RI�WKH

DIILGDYLW�LQ�WKDW�FDVH���1RW�OLNH�WKLV�FDVH���7KLV

FDVH��RQ�WKH�YHU\�IDFH�RI�WKH�DIILGDYLW��\RX�KDYH�D

QXUVH�WHVWLI\LQJ�DJDLQVW�D�QXUVH�SUDFWLWLRQHU�RQ

PHGLFDO�DFWV���2Q�LWV�IDFH�

%XW�WKDW
V�QRW�ZKDW�LV�LPSRUWDQW�IRU

\RXU�FRQVLGHUDWLRQ���:KDW�LV�LPSRUWDQW�IRU�\RXU

FRQVLGHUDWLRQ�LV�WKLV���+H�JRHV�RQ�DQG�VD\V�WKDW

WKH\�WDON�DERXW�ZKHQ�WKLV�VKRXOG�EH�UHDG\��EHFDXVH

WKLV�ZDV�D�QRWLFH�RI�LQWHQW�WR�VXH�FDVH���7KDW��ZKHQ

VKRXOG�WKLV�EH�UHDG\���$QG�ZKDW�KH
V�WDONLQJ�DERXW

WKHUH��LQ�SDUWLFXODU��LV�QRW�WKH�SURFHGXUDO

FRPSODLQW�RI�QRW����WKH�GDWH�RI�PHGLDWLRQ��EXW�WKH

DOOHJHG�GHILFLHQFLHV�LQ�WKH�TXDOLILFDWLRQV�RI�WKH

H[SHUW��WKH�H[DFW�VDPH�LVVXH�WKDW�ZH�KDYH�KHUH�

$QG�LQ�WKDW�KH�VDLG�WKDW�WKH

TXDOLILFDWLRQV�RI�WKDW�H[SHUW�DUH�WR�EH�UDLVHG��FDQ

EH�UDLVHG��GHVSLWH�WKH�DIILGDYLW���%XW�ZKHQ�LV�WKH

LVVXH���$QG�KH�VDLG��7KXV��ZH�FRQFOXGH�WKDW�DQ\

FKDOOHQJH�WR�WKH�DOOHJHG�GHILFLHQFLHV�KDYH�WR�EH

PDGH�E\�'U��&UDLQ�RQ�WKH�DSSURSULDWH�0RWLRQ�WR

'LVPLVV�LQ�FLUFXLW�FRXUW�SXUVXDQW�WR�VXEVHFWLRQ��(��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

- 104 -



������

$QG�VXEVHFWLRQ��(��LV�WKH�RQH�WKDW�VD\V�WKDW�LW�LV

WR�EH�ILOHG�FRQWHPSRUDQHRXV�ZLWK�WKH�ILOLQJ��ZLWK

WKH�DQVZHU���7KDW�LV�ZKDW�ZH�KDYH�

1RZ��,�DP�QRW�JRLQJ�WR�JR�LQWR�PXFK

GHWDLO��<RXU�+RQRU��EXW�WKLV����,�GR�LQYLWH����EXW

WKDW�LV�ZKHUH�ZH�DUH���<RXU�+RQRU��LW�LV�QRW�D

TXHVWLRQ�RI�EDODQFLQJ�HTXLWHV�

7+(�&2857���,W�LV�QRW�D�TXHVWLRQ

DERXW�ZKDW"

05��3$6&+$/���2I�EDODQFLQJ�HTXLWHV�LQ

PDNLQJ�WKLV�GHWHUPLQDWLRQ���7KLV�SDUWLFXODU�FDVH�

DQG�WKLV�H[KLELW�LQ�WKLV�SDUWLFXODU�FDVH��([KLELW

�$��WKH�SODLQWLII�KDG�WKH�PHGLFDO�UHFRUGV�LQ�WKLV

FDVH�WKUHH�\HDUV�SULRU�WR�ILOLQJ�VXLW���7KH

DIILGDYLW�WKDW�ZH�FRPSODLQHG�RI�ZDV�JRW�LQ�-XO\�

7KH�VXLW�ZDV�ILOHG�LQ�0DUFK���6R��QRZ�\RX�KDYH�JRW

DQRWKHU�VHYHQ�PRQWKV�

7KH�EXUGHQ�RI�SURRI�LV�RQ�WKH

SODLQWLII�WR�SURYLGH�D�VXIILFLHQW�DIILGDYLW��DQG

WKDW�LV�ZK\�,�VD\�LW�LV�QRW�D�EDODQFH�RI�HTXLWLHV�

7KH�ODZ�LV�FOHDU��DQG�ZH�FRPSOLHG�ZLWK�WKH�ODZ�DQG

ILOHG�WKLV�RQ�WKH�GDWH�WKDW�WKH�ODZ�WROG�XV�WR�GR

VR���<RXU�+RQRU��WKH�VHFRQG�WKLQJ�WKDW�WKH\�UDLVHG

LQ�WKHLU�EULHI�LV�WKLV���7KH\�UDLVHG�WKDW�WKH

SODLQWLII�KDV�FRPSOLHG�ZLWK�H[SUHVVHG�UHTXLUHPHQWV
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RI�6�&��&RGH�6HFWLRQ�����������RI�WKH�PHGLFDO

PDOSUDFWLFH�VWDWXWH�DQG�����������$����$QG�WKH\

DOOHJH�DOOHJDWLRQV��\RX�ZLOO�VHH�WKLV��WKH\�VD\�WKDW

+LJK�LV�TXDOLILHG���$QG�LQ�GRLQJ�VR�WKH\�PDNH�D

VWDWHPHQW�WKDW�1XUVH�+LJK�LV�DQ�DVVRFLDWH�SURIHVVRU

LQ�HPHUJHQF\�PHGLFLQH���$QG�,
P�JRLQJ�WR�JHW�WR�WKDW

LQ�D�VHFRQG�

1XUVH�+LJK�LV�QRW�D�GRFWRU���7KHUH�LV

QRW�D�PHGLFDO�VFKRRO�IURP�RXU�UHVHDUFK��DQG�,�ZRXOG

EHW�WKH�SURYHUELDO�GROODU�DJDLQVW�D�GRXJKQXW��WKHUH

LV�QRW�D�PHGLFDO�VFKRRO�WKDW�LV�D�PHPEHU�RI�WKH�$$0&

WKDW�DOORZV�D�QRQ�GRFWRU�WR�EH�D�WHQXUHG�WUDFW

DVVLVWDQW�SURIHVVRU�RU�DVVRFLDWH���1HYHU���,W

GRHVQ
W�KDSSHQ���,�WKLQN��WR�GHIHQG�0U��:ULJKW��,

WKLQN�WKDW�KH�MXVW�PLVVSRNH���$QG�,
OO�JHW�WR�WKDW

LQ�D�VHFRQG���%HFDXVH�0U��+LJK�GRHVQ
W�VD\�WKDW�LQ

KLV�DIILGDYLW�

%XW�LW�JRHV�RQ�WR�VD\�WKDW�KH�LV

TXDOLILHG�WR�RIIHU�WHVWLPRQ\�DV�WR�WKH�DSSURSULDWH

FDUH�DQG�WUHDWPHQW�RI�WKH�SDWLHQW���+H
V�TXDOLILHG

WR�WHVWLI\�DV�WR�DSSURSULDWH�FDUH�E\�D�QXUVH��EXW�KH

LV�QRW�TXDOLILHG�WR�WHVWLI\�DERXW�PHGLFDO�DFWV�DQG

FDUU\LQJ�RXW�WKH�SUDFWLFH�RI�PHGLFLQH���$V�ZH

H[SODLQHG�EHIRUH��LW�LV�RQO\�D�GRFWRU�TXHVWLRQ���

1RZ��ZH�KDYH����WKUHH�WKLQJV�LQ�WKDW
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UHJDUG���7KH�ILUVW�WKLQJ�LV�WKLV���,V�WKDW�ZH�KDYH

SURYLGHG�LQ�VHFWLRQ����WKLV����ZH�KDYH�SURYLGHG�0U�

+LJK
V�DFWXDO�DIILGDYLW���$QG�0U��+LJK�LV��LQGHHG�

DQ�DVVRFLDWH�LQ�PHGLFDO����DQ�DVVRFLDWH�LQ�HPHUJHQF\

PHGLFLQH��QRW�DQ�DVVRFLDWH�SURIHVVRU���%XW�KH��FOHDU

E\�ZKDW�KH�GRHV��DQG�WKDW�LV��,�WHDFK�UHJXODUO\�WR�D

PXOWLWXGH�RI�GLVFLSOLQHV�RQ�DOO�LVVXHV�UHODWHG�WR

WUDXPD�FDUH��DLUZD\�PDQDJHPHQW��HPHUJHQF\�QXUVLQJ�

(0��(06��DQG�WUDQVSRUW�

,�GRQ
W�GRXEW�IRU�D�VHFRQG�WKDW�0U�

+LJK�FDQ�WHDFK�DQ\ERG\��D�SK\VLFLDQ��EUDLQ�VXUJHRQ�

DQ\ERG\��RQ�KRZ�WR�KDQGOH�D�SDWLHQW���+H�LV�(06

IOLJKW�FHUWLILHG���:H�KDG�D�FDVH����,
P�WU\LQJ�WR

UHPHPEHU�LI�\RX�VDW�RQ�LW����ZH�KDG�D�FDVH�ZKHUH�DQ

RUWKRSHGLF�VXUJHRQ�RQH�WLPH��WKH\�VDLG��:K\�GLGQ
W

\RX�GR�LQWXEDWLRQ�RQ�WKLV�SDWLHQW�DQG�ZK\�ZRXOG�\RX

VWHS�EDFN�DQG�OHW�WKH�UHVSLUDWRU\�

KLJK�VFKRRO�HGXFDWHG�UHVSLUDWRU\�GR�LW"��$QG�KH

VDLG��%HFDXVH�WKH\�DUH�PRUH�TXDOLILHG�WKDQ�,�DP���,

FDQ�WHOO�\RX�ZKHQ�WR�GR����EH�LQWXEDWHG��EXW�D�QXUVH

LV�PRUH�TXDOLILHG�WR�LQWXEDWH���,W�LV�D�VNLOO�VHW�

,�KDYH�QR�GRXEW�WKDW�KH�FDQ�WHDFK

FHUWDLQ�VNLOO�VHWV��EXW�KH�GRHVQ
W�WHDFK�PHGLFDO

DFWV���+H�GRHVQ
W�WHDFK�WKH�GLDJQRVLQJ�DQG

UHFRJQL]LQJ��WKH�FUHDWLRQ�RI�PHGLFDO�WUHDWPHQW�
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LQWHUSUHWLQJ�WHVWV��DQG�FUHDWLQJ�PHGLFDO�FDUH���+H

GRHVQ
W���7KDW�LV�QXPEHU�RQH�LQ�WKH�&9���

$QG�QXPEHU�WZR�LV�WKLV���,V�WKDW�LQ

WKLV�SDUWLFXODU�FDVH��ZKHQ�WKLV�ZDV�UDLVHG�LQ�WKH

DIILGDYLW��DQG�WKLV�LV�LQ�VXEVHFWLRQ������7KLV�LGHD

WKDW�KH�WDXJKW��RXU�LPPHGLDWH�VWHS�ZDV�WR�GR�WKLV�

RXU�LPPHGLDWH�VWHS�ZDV�WR�VXESRHQD�9DQGHUELOW�KLV

WHDFKLQJ�LQIRUPDWLRQ��KLV�OLFHQVH�WKDW�ZRXOG�DOORZ

KLP�WR�SUDFWLFH�PHGLFLQH��PDNH�PHGLFDO�GLDJQRVLV�

LQWHUSUHW�WHVWV��WR�GHWHUPLQH�PHGLFDO�WUHDWPHQW��WKH

PHGLFDO�DFWV�RI�D�GRFWRU���:H�ZDQWHG�WR�NQRZ�ZKDW

OLFHQVLQJ�LV�UHTXLUHG�WR�WHDFK�PHGLFDO�SURYLGHUV�WKH

SUDFWLFH�RI�PHGLFLQH���:H�ZDQWHG�WR�NQRZ�WKDW���,I

KH
V�WHDFKLQJ�GRFWRUV�OLNH�WKH\�FODLP��PHGLFDO�DFWV�

LQ�9DQGHUELOW��VKRZ�XV�WKDW���6R��ZH�GLG�WKDW�

:H�ILOHG�WKH�DIILGDYLW����H[FXVH�PH�

ZH�ILOHG�D�VXESRHQD�GRZQ�KHUH�ZLWK�WKH�&OHUN�RI

&RXUW���:H�WRRN�WKDW�VXESRHQD�DQG�ZH�ILOHG�LW�LQ

'DYLGVRQ�&RXQW\��7HQQHVVHH�SXUVXDQW�WR�WKH

LQWHUVWDWH����WKH�8QLIRUP�,QWHUVWDWH�'HSRVLWLRQ

'LVFRYHU\�$FW���+DG�DQ�RUGHU�LVVXHG�XS�WKHUH�DQG

VHUYHG�LW�RQ�WKHP���7KH\�ZHUH�IULHQGO\�VHUYLFH�

&DOOHG�WKHP���9DQGHUELOW�KDG�QR�REMHFWLRQ�WR�LW���:H

ZHQW�DQG�ZH�WDONHG�WR�WKHP���1XUVH�+LJK�QHYHU

UHJLVWHUHG�DQ�REMHFWLRQ�
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7+(�&2857���1XUVH�+LJK����

05��3$6&+$/���1XUVH�+LJK�QHYHU

UHJLVWHUHG�DQ�REMHFWLRQ���1RERG\�REMHFWHG�WR�WKLV�

7KLV�LV�H[DFWO\�ZKDW�WKH\�FODLP�ZH�KDYH�IDLOHG�WR�EH

DEOH�WR�VKRZ���$QG�ZH�VXESRHQDHG�DQG�QRERG\�REMHFWHG

XQWLO��<RXU�+RQRU��WKH�SODLQWLII�GLG���$QG�ZH�ILOHG

WKLV�HDUOLHU���7KH�SODLQWLII�ILOHG�D�0RWLRQ�WR�4XDVK

WKH�H[DFW�VWXII�WKH\�DUH�FRPSODLQLQJ�ZH�GRQ
W�KDYH�

$QG�ZKHQ�ZH�WULHG�WR�JHW�LW��WKH\�ILOHG�D�0RWLRQ�WR

4XDVK��ZKLFK�LV�VWLOO�SHQGLQJ�LQ�'DYLGVRQ�&RXQW\�

DQG�SUREDEO\�ZLOO�EH�IRUHYHU�XS�WKHUH���%HFDXVH�,

QRWLILHG�WKHP��DV�,�ZDV�XQGHU�WKH�GXW\�WR�GR��WKDW

WKH�SHQGLQJ�OLWLJDWLRQ�GRZQ�KHUH�ZDV�VWLOO�SHQGLQJ�

$QG�ZH�NQRZ�ZHOO�WKDW�QR�7HQQHVVHH�MXGJH�LV�JRLQJ�WR

VWHS�LQWR�D�6RXWK�&DUROLQD�FDVH�

%XW�WKH�SRLQW�LV�WKLV���7KH\�VKRXOG

QRW����WKH\�KDYH�QRW�HVWDEOLVKHG�WKDW�KH�KDV�VRPH

VSHFLDO�TXDOLILFDWLRQV���%HFDXVH�KLV�&9�GRHVQ
W�VKRZ

WKDW��QXPEHU�RQH���$QG��QXPEHU�WZR��WKH\�VKRXOG�EH

HVWRSSHG���$QG�QRZ�WKDW�,�DP�FOHDU�DERXW�LW��WKH\

WRRN�VWHSV�WR�VWRS�XV�IURP�XVLQJ�WKH�DSSURSULDWH

PHFKDQLVP�LQ�WKH�DSSURSULDWH�ZD\�WR�JHW�WKH�VDPH

LQIRUPDWLRQ�

1RZ��WKH�WKLUG�WKLQJ�LV�WKLV��-XGJH�

%RWK�RI�WKRVH�PDWWHUV�DUH��ZKDW�LV�KH�DXWKRUL]HG�WR
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GR���$QG�ZH�GRQ
W�NQRZ�RQ�WKDW���$QG�ZKDW�,�PHDQ�E\

WKDW��\RX�GRQ
W�NQRZ�HLWKHU�ZD\���7KH\�KDYH�JRW�WKH

EXUGHQ�WR�HVWDEOLVK�LW��WKH\�GRQ
W�HVWDEOLVK�LW�

6R��WKDW�LV�DQ�LVVXH�ZH�DUH�ZD\�EH\RQG�DOORZHG�WR

GR��DQG�ZH�GRQ
W�NQRZ�LW���$QG�ZH�GR����WKH�WKLUG

WKLQJ�ZH�DUH�GHDOLQJ�ZLWK��ZKDW�ZH�NQHZ�ZDV�ZKDW�KH

LV�QRW�DXWKRUL]HG�WR�GR���$QG�ZH�NQRZ�WKDW��EHFDXVH

7HQQHVVHH�LV�D�PHPEHU�RI�WKH�QXUVHV�OLFHQVXUH

FRPSDFW���$QG�LW�LV�VXEMHFW�WR�WKH�VDPH�UXOHV�KHUH�

$QG�WKH�UXOHV�KHUH��WKDW�WKRVH

VSHFLILF�PHGLFDO�DFWV�WKDW�ZH�SXW�LQ�DQ�DIILGDYLW�

WKDW�DUH�LQ�WKH�FRPSODLQW��WKDW�DUH�LQ����H[FXVH�PH�

WKDW�ZH�SXW�LQ�WKH�VXESRHQD��WKDW�DUH�LQ�WKH

FRPSODLQW�DQG�DUH�LQ�WKH�DIILGDYLW��WKDW�KH�FDQ
W

SUDFWLFH�WKRVH�DV�D�PDWWHU�RI�ODZ�DQG�OLFHQVLQJ�

7HQQHVVHH�KDV�WKH�H[DFW�VDPH�DFW��WKDW�LI�D�QXUVH

DWWHPSWHG�WR�GR�VR��WKH\�ZRXOG�EH�LQ�YLRODWLRQ�RI

WKH�ODZ�DQG�WKH\�ZRXOG�ORVH�WKHLU�OLFHQVH�DQG�EH

VXEMHFW�WR�ILQHV���7KDW�LV�ZKDW�\RX�NQRZ���6R��WKH

DQVZHU�WR�WKDW��ZDV�0U��+LJK�TXDOLILHG��LW�LV

XQTXHVWLRQDEOH�DV�D�PDWWHU�RI�ODZ��EXW�DOVR�DV�D

PDWWHU�RI�IDFW�WKDW�KH�LV�QRW�TXDOLILHG�WR�VWDWH

WKDW�SRVLWLRQ�

1RZ��WKH�RWKHU�WKLQJ�LV�WKLV��<RXU

+RQRU���7KH�WKLUG�WKLQJ�WKH\�UDLVHG�LV�RQH�WKDW�ZH�
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LQ�IDFW��DQWLFLSDWHG���,�ILOHG�D�VXSSOHPHQWDO�EULHI

EHFDXVH�RI�WKH�HPDLOV�WKH\�LQGLFDWHG��DQG�WKH\

ILOHG��VLQFH�WKH�ODZVXLW�EHJDQ��WKH\�ILOHG�DQRWKHU

DIILGDYLW�E\�D�GRFWRU���7KH\�ILOHG�DQRWKHU

DIILGDYLW���$QG�WKDW�LV�H[SODLQLQJ�WKH�IDFWV�RI�WKH

EULHI�WKDW�ZH�JDYH�WKHP���$QG�ZKDW�WKH\�EDVLFDOO\

VD\�LV��WKDW�WKDW�VHFRQG�DIILGDYLW�FXUHV�WKH�GHIHFW

LQ�WKH�ILUVW�DIILGDYLW�ZKHUH�WKH\�VDLG��:H�DUH�JRLQJ

WR�UHFDOO��ZH�DUH�QRW�JRLQJ�WR�XVH�0U��+LJK�

7+(�&2857���:KHQ�ZDV�WKH�VHFRQG

DIILGDYLW�ILOHG"

05��3$6&+$/���,W�ZDV�ILOHG�VHYHQ�GD\V

DIWHU�WKH�ODZVXLW�ZDV�ILOHG���$QG�OHW�PH�JHW�WR

WKDW��OHW����WKH�VWDWXWH��<RXU�+RQRU������GLVFXVVHV

WKDW���:H�DQWLFLSDWHG�WKDW��WKDW�WKLV�PLJKW�EH�DQ

LVVXH��DQG�LW�LV�LQ�RXU�VXSSOHPHQWDO�EULHI�ZH�JDYH

WR�WKH�&RXUW�HDUOLHU�WKLV�ZHHN���%XW�WKH�VWDWXWH

UHFRJQL]HV�WKLV���7KH�VWDWXWH�UHFRJQL]HV�WKDW�WKHUH

LV�D�UHTXLUHPHQW�IRU�D����H[FXVH�PH��WKH�VWDWXWH

SURYLGHV�WKDW�WKH�JHQHUDO�UXOH�LV�D

FRQWHPSRUDQHRXVO\�ILOHG�DIILGDYLW���$Q�DIILGDYLW

PXVW�EH�ILOHG�FRQWHPSRUDQHRXVO\�ZLWK�WKH�FRPSODLQW�

WKDW�LV�WKH�JHQHUDO�UXOH���7KH\�ZDQW�WR�VD\����,

ZLOO�JHW�WR�WKDW�LQ�D�VHFRQG���

7KH�DIILGDYLW����WKH�VWDWXWH�RQO\
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UHFRJQL]HV�WZR�H[FHSWLRQV���$QG�WKH�ILUVW�H[FHSWLRQ�

<RXU�+RQRU��LV�LQ�VXEVHFWLRQ��(��ZKLFK����H[FXVH�PH�

VXEVHFWLRQ��&���ZKLFK�LV�WKH�VDIH�KDUERU�SURYLVLRQ�

$QG�WKLV�LV�ZKDW�ZDV�WKH�VXEMHFW�PDWWHU�RI�WKH

5DQXFFL�FDVH���:H�KDQGHG�D�FRS\�XS�WR�\RX���$QG�ZKDW

WKDW�ZDV�LV�WKDW�VHFWLRQ�����KDV�LQ�LW�WKDW��,I�D

FRQWHPSRUDQHRXV�DIILGDYLW����LI�WKH�VWDWXWH�RI

OLPLWDWLRQV�DUH�H[SLUHG�LQ�WHQ�GD\V��DQG�WKH

SODLQWLII�ILOHV�DQ�DIILGDYLW�WKDW�,�FDQQRW�JHW�DQ

H[SHUW�DIILGDYLW��WKDW�KH
V�DOORZHG�WR�ILOH�DQ

DIILGDYLW�VXEVHTXHQW�WR�WKH�ILOLQJ��QRW

FRQWHPSRUDQHRXVO\��EXW�DIWHU�LW�LV�ILOHG���7KDW�LV

WKH�H[FHSWLRQ���,W�GRHVQ
W�DSSO\�LQ�WKLV�FDVH�

,Q�WKLV�FDVH�WKH\�KDG�WKLV�DIILGDYLW

LQ�-XO\�RI��������$QG�WKH�VWDWXWH�RI�OLPLWDWLRQV

H[SLUHG�LQ�)HEUXDU\��������6R��E\����WKDW�H[FHSWLRQ

GRHVQ
W�DSSO\���1RZ��WKH�RWKHU�H[FHSWLRQ�LV�WKLV�

7KH�RWKHU�H[FHSWLRQ�LV�VXEVHFWLRQ��(���DQG

SDUDSKUDVHV��DQG�,�ZRQ
W�SDUDSKUDVH���(��VD\V�WKDW

LI�DQ�DIILGDYLW�LV�GHIHFWLYH��SODLQWLII
V�FRPSODLQW

LV�VXEMHFW�WR�GLVPLVVDO�IRU�IDLOXUH�WR�VWDWH�D

FODLP��H[FHSW�WKH�SODLQWLII�PD\�FXUH�WKH�DOOHJHG

GHIHFW�E\�DPHQGPHQW�ZLWKLQ����GD\V�RI�WKH�PRWLRQ

DOOHJLQJ���$QG�WKDW�LV�ZKDW�WKH\�FODLP�WKLV�'U�

&KDQVN\�DIILGDYLW�LV�
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7KLV�LV�WKH�RQO\�RWKHU�H[FHSWLRQ�

$QG�WKLV�H[FHSWLRQ�E\�ODQJXDJH�VD\V�WKLV���<RX�FDQ

FXUH�LW�E\�DPHQGPHQW���<RX�FDQ�FXUH�LW�E\�DPHQGPHQW�

,W�GRHVQ
W�VD\�WKDW�\RX�FDQ�FXUH�LW�E\�D�VHFRQG

DIILGDYLW�

7+(�&2857���7KDW�DPHQGPHQW�DSSOLHV�WR

WKH�SOHDGLQJV"

05��3$6&+$/���1R��VLU��WKH�DPHQGPHQW

ZRXOG�DSSO\�WR�WKH�RULJLQDO�DIILGDYLW�WKDW�ZDV

ILOHG�

7+(�&2857���2ND\�

05��3$6&+$/���,Q�RWKHU�ZRUGV��LI�\RX

ILOH�DQ�DIILGDYLW�FRQWHPSRUDQHRXVO\�ZLWK�WKH

FRPSODLQW��DV�UHTXLUHG�E\�ODZ��DQG�WKHQ�,�FRPH�XS�

DVVXPLQJ�\RX�DUH�SODLQWLII�DQG�,�DP�GHIHQGDQW��,

FRPH�DQG�VD\��7KHUH�LV�D�GHIHFW�LQ�WKLV�FODLP���<RX

KDYH�WKH�ULJKW�WR�FXUH�WKDW�DIILGDYLW�E\�ILOLQJ�DQ

DPHQGPHQW�WR�WKH�DIILGDYLW���%XW�WKDW�LV�LW���7KDW

LV�WKH�RQO\�WZR�H[FHSWLRQV���7KH�RQO\�WZR�H[FHSWLRQV

LV�WKDW�WKH�VWDWXWH�RI�OLPLWDWLRQV�LV�H[SLULQJ�

ZKLFK�GRQ
W�DSSO\�LQ�WKLV�FDVH���$QG�WKH�RQO\�RWKHU

RQH�LV�LI�\RX�KDYH�D�GHIHFW�\RX�FDQ�DPHQG�\RXU

H[LVWLQJ�DIILGDYLW���,W�GRHVQ
W�VD\�\RX�FDQ�ILOH�D

QHZ�DIILGDYLW�

7KH\�ZDQW�WR�DUJXH��DV�WKH\�ILOHG�LQ
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WKHLU�EULHI��2K��QHZ�PHDQV�DPHQGHG���$JDLQ��WKDW�LV

WKH�FRPPRQ�HYHU\GD\�VHQVH�RI�WKH�ZRUGV���$PHQGPHQW

GRHVQ
W�PHDQ�QHZ�

7+(�&2857���,V�WKDW�QRW�GHILQHG�LQ

WKH�FRGH��DPHQGHG"

05��3$6&+$/���,
P�DVVXPLQJ�WKDW�LW

LV��EXW�WKLV�SDUWLFXODU�RQH�LV�QRW�

7+(�&2857���,�PHDQ�WKLV�SDUWLFXODU

VHFWLRQ���

05��3$6&+$/���%XW��DJDLQ��WKH

HYHU\GD\�VHQVH�RI�WKH�ZRUG�DPHQGPHQW���+HUH�LV�WKH

SUREOHP�WKH\�KDYH��WKH\�FRXOG�KDYH�ILOHG�0U��+LJK�

7KH\�FRXOG�KDYH�ILOHG�DQ�DPHQGHG�DIILGDYLW�IRU�0U�

+LJK��WKDW�ZRXOG�FRPSO\�ZLWK�WKH�VWDWXWH���%XW�WKH

SUREOHP�LV��KH
V�QRW�TXDOLILHG�DQG�KH�GLGQ
W�KDYH

WKH�SDUWLFXODU�VWDQGDUG�RI�FDUH���6R��WKH\�GLG�QRW

PHHW�WKH�VWDQGDUG���7KH\�GLG�QRW�PHHW�WKH�VWDWXWH�

$QG�ZKDW�WKH\�GLG�ZDV�LQYHQW�D�FXUH��VD\�WKDW�LW�LV

D�FXUH�E\�ILOLQJ�D�FRPSOHWHO\��WKLUG����D�QHZ

DIILGDYLW�

<RXU�+RQRU��LI�D�SODLQWLII�ZDV

DOORZHG�WR�ILOH�DQ�DIILGDYLW�OLNH�WKLV�RQH��WKDW

GRHVQ
W�FRPSO\�ZLWK�WKH�VWDWXWH��DQG�GRHVQ
W�FRPSO\

ZLWK�UHJXODWLRQV��LW�LV�QRW�ZLWKLQ�WKH�VWDWXWH�RI

OLPLWDWLRQV�VDIH�KDUERU�H[FHSWLRQ��LW�LV�QRW�LQ�WKH
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DPHQGHG�H[FHSWLRQ��EXW�LW�LV�MXVW�D�FRPSOHWHO\�QHZ

RQH�WKH\�ILOHG���7KLV�WULDO�FRXUW�VKRXOG�EH�DVNLQJ�

HIIHFWLYHO\��JRHV�ULJKW�WR�WKRVH�DFWV��ULJKW�WR�WKH

ODZ���$QG�WR�FUHDWH�D�ZKROH�QHZ�RQH�WKDW�DOORZV

DQRWKHU�DIILGDYLW����DQG�LW�ZRXOG�DOORZ��<RXU�+RQRU�

LI�WKH\�ZDQWHG�WR�ILOH�DQ\WKLQJ��OLNH�LQ�WKLV�FDVH�

LI�WKH\�ZDQWHG�WR�ILOH�D�ODE�WHFKQLFLDQ�DIILGDYLW�

ZKR�LV�LQ�WKH�VDPH�SRVLWLRQ�DV�D�QXUVH��FRPPRQO\�D

QXUVH�SUDFWLWLRQHU��NQRZLQJ��DV�WKH\�VKRXOG�KDYH

NQRZQ�LQ�WKLV�FDVH��LW�ZDVQ
W�DOO�ULJKW���

-XVW�WR�VWRS�LW�DQG�WROO�WKH�VWDWXWH

DQG�WKHQ�VD\��ZHOO��ZH�DUH�JRLQJ�WR�ILOH�LW�DIWHU

WKH�VWDWXWH�DQG�ZHOO�ZLWKLQ�WKH�ODZVXLW���7KDW�LV

VXEYHUVLYH�DQG�QRW�LQ�OLQH�DQG�LQ�VWHS�DQG�LQ�WKH

VSLULW�RI�ZKDW�-XVWLFH�.LWWUHGJH�ZURWH�LQ�5RVV

YHUVXV�:DFFDPDZ�&RPPXQLW\�+RVSLWDO��WKDW�WKHUH�LV�D

SXUSRVH�DQG�DQ�LQWHQWLRQ�RI�WKHVH�VWDWXWHV�WR

SUHYHQW�IULYRORXV�ODZVXLWV��DQG�WKDW�LW�LV

PHDQLQJOHVV����LW�LV�QRW�PHDQLQJOHVV��LW�KDV�D

PHDQLQJ���$QG�WKDW�LV�ZKDW�WKLV�FDVH�LV���

1RZ��<RXU�+RQRU��DQG�,
OO�KDQG�IRU

WKH�&RXUW
V�FRQYHQLHQFH��WKDW�VHFWLRQ�������$JDLQ�

LW�LV����WKH�&RXUW�,
P�VXUH�KDV�D�FRS\��EXW�MXVW�IRU

WKH�&RXUW
V�FRQYHQLHQFH���7KH�IRXUWK�WKLQJ�WKDW�WKH\

RIIHU�LV�WKLV���,V�WKDW�WKH�FDVH�RI�'U��(OL]DEHWK
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&DOOV��SKRQHWLF��RI�&KDQVN\
V�+RZDUG�$��&KDQVN\
V

GHSRVLWLRQ���7KDW�LV�QRW�WKH�WHVW���7KH�WHVW�LV�QRW

ZKDW�\RX�ZRXOG�JLYH�WR�WKLV�SDUWLFXODU�H[SHUW

ZLWQHVV��ZKR�RQ�WKH�VWDQG�LQ�OLWLJDWLRQ�ZH�KDYH�KDG

LQ�WKLV�FDVH��VWDWHV�WKDW�KH
V�WHVWLILHG����WLPHV

IRU�WKLV�SDUWLFXODU�SODLQWLII
V�ILUP��RU�WKDW
V�P\

UHFROOHFWLRQ�

7KDW�WKH�VWDQGDUG�LV�QRW�JR�WR����WKH

PHULW�RI�WKH�FDVH�LV�QRW�DQ�LVVXH�IRU�GHWHUPLQDWLRQ

WKDW�KDV�WR�EH�PDGH�ULJKW�QRZ���$OO�WKLV�LV�LV�WKH

VDPH�DUJXPHQW�VR�WKH\�FDQ�FRPH�DIWHU�WKH�IDFW�DQG

FXUH�E\�ILOLQJ�DQ�DIILGDYLW�ZKLFK�WKH\�NQRZ�YLRODWHV

WKH�UHJXODWLRQ��ZKLFK�WKH\�NQRZ�YLRODWHV�WKH

VWDWXWH��DQG�ZKLFK�WKH\�NQRZ�YLRODWHV�WKH�FDVH�ODZ

RI�5DQXFFL�YHUVXV�&UDLQ��LQ�SDUWLFXODU��LQ�WKLV

FDVH���

6R��WKDW�LV�RXU�SRVLWLRQ��<RXU�+RQRU�

,W�LV�XQTXDOLILHG��QXPEHU�RQH���%XW�DV�RI�7XHVGD\�LQ

WKHVH�UHTXHVWV�IRU�DGPLVVLRQV��,�WKLQN�WKH�PRUH

IDWDO�HIIHFW�LV�KH�LV�QRW�WHVWLI\LQJ�WR�VWDQGDUG�RI

FDUH���,W�MXVW�FDQ
W�VWDQG���:H�ILOHG�WKLV�DV�WKH

VWDWXWH�WROG�XV�WR�GR��DQG�WKH\�KDYH�QRW�IRXQG�DQ

H[FHSWLRQ�

<RXU�+RQRU��OHW�PH�MXVW�ILQLVK���,

NQRZ�WKDW�,�KDYH�WDNHQ�XS�WRR�PXFK�RI�WKH�&RXUW
V
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WLPH��EXW�OHW�PH�ILQLVK�ZLWK�WKLV���$V�WKH�&RXUW�LV

DZDUH��LW�LV�EDVLFDOO\�ILYH�FDVHV�RQ�WKLV�DIILGDYLW�

7KHUH�LV�WKLV�FDVH����WKHUH�LV�WKH�5DQXFFL�FDVH�ZH

WDONHG�WR�WKDW�WDONHG�DERXW�WKH�DVSLUDWLRQ�RI�WKH

OXQJ�ZKHUH��LQ�WKDW�FDVH�WKH�LVVXH�ZDV����WKH

DIILGDYLW�VHFWLRQ�����LQFRUSRUDWHG�LQ�IXOO�WKH

PHGLFDO�PDOSUDFWLFH�VWDWXWH���&RPSOHWHO\�SURFHGXUDO�

$QG��LQ�IDFW��WKH\�LQWHQWLRQDOO\�GRQ
W�FRPPHQW�RQ

WKH�DUHD�RI�DQ\�H[SHUW�GLVTXDOLILFDWLRQ�

7KHQ�ZH�KDYH�WKH�*ULHU�FDVH��ZKLFK�LV

-XVWLFH�+HDUQ
V�FDVH��GHDOLQJ�ZLWK�EHG�VRUHV�LQ�D

QXUVH
V�FDVH��ZKHUH�VKH�UXOHG�WKDW�WKH�VWDWXWH

GRHVQ
W�UHTXLUH�SUR[LPDWH�FDXVH��EXW�QRWKLQJ�DERXW

H[SHUW�TXDOLILFDWLRQV���$JDLQ��WKDW�LV�D�SURFHGXUDO

PDWWHU���$QG�QRWKLQJ�DERXW�VXEVWDQFH���

:H�KDYH�5RVV�YHUVXV�:DFFDPDZ��-XVWLFH

.LWWUHGJH�UXOHG�LQ�WKDW��WKH�SUHWULDO�PHGLDWLRQ

GHDGOLQH�LV�QRW�D�IDWDO�GHIHFW�RU�MXULVGLFWLRQDO

GHIHFW���%XW�WKDW�VWDWXWH�LV�QRW�PHDQLQJOHVV�DQG�LW

LV�WKHUH�WR�SURWHFW�DJDLQVW�IULYRORXV�FODLPV�

1RWKLQJ�DERXW�H[SHUW�TXDOLILFDWLRQV��RWKHU�WKDQ�\RX

UDLVH�WKHP�DW�WKH�WLPH�RI�WKH�DQVZHU���

:H�KDYH�JRW�WKH�%URXZHU�FDVH��<RXU

+RQRU��%URXZHU�YHUVXV�6LVWHUV�RI�&KDULW\��WKH�ODWH[�

WKH�ODWH[�JORYHV��ZKHUH�-XVWLFH�%HDWW\�VDLG�WKDW
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WKDW�LV�QRW�ZLWKLQ�WKH����WKDW�WKDW�LV�ZLWKLQ�WKH

DPELW�RI�FRPPRQ�NQRZOHGJH�RI�D�MXURU��VR�LW�GRHVQ
W

UHTXLUH�DQ�H[SHUW�DIILGDYLW�DW�DOO���,Q�GRLQJ�VR��KH

VD\V�WKDW�WKLV�ZLOO�SDVV�WKH�����VWDQGDUG��ZKLFK�LV

GLVFXVVHG�LQ�WKH�DIILGDYLW���+H�LV�VD\LQJ�WKLV�ZLOO

SDVV�WKH�5XOH������ZKLFK�E\�LWV�QDWXUH�EULQJV�LQ�

DJDLQ��:DWVRQ�YHUVXV�)RUG���$QG�WKLV�GRHVQ
W�PHHW

WKH�:DWVRQ�YHUVXV�)RUG�����VWDQGDUG���+H�LV�QRW

TXDOLILHG�DQG�KH�LV�QRW�WHVWLI\LQJ�WR�VWDQGDUG�RI

FDUH�

$QG�WKH�ODVW�WKLQJ�LV�WKH�(DGHV�FDVH�

ZKHUH�WKHUH�ZDV�DQ�REMHFWLRQ�WKDW�D�YDVFXODU�VXUJHRQ

FRXOG�QRW�WHVWLI\�DJDLQVW�DQ�HPHUJHQF\�URRP�GRFWRU

DERXW�DQ�DQHXU\VP��EHFDXVH�WKH\�ZHUHQ
W�LQ�WKH�VDPH

SUDFWLFH���%XW�LW
V�FOHDU�WKH\�ZHUH�ERWK�WKH�VDPH�

GRFWRUV���$QG�LW�LV�FOHDU�WKDW�WKH\�ERWK�WUHDWHG

DQHXU\VPV���6R��DJDLQ��LW�GRHVQ
W�JR�WR�WKH

VXEVWDQFH�RI�WKH�SURWHFWLRQ���

,Q�RWKHU�ZRUGV�WKLV��<RXU�+RQRU��DOO

RI�WKRVH�FDVHV��WKLV�FDVH����WKH�SRLQW�,
P�WU\LQJ�WR

PDNH�LV��WKLV�FDVH�LV�GLIIHUHQW���$OO�RI�WKRVH

FDVHV��ZH�GHDOW�ZLWK�SURFHGXUDO�FRPSODLQWV���7KLV�LV

D�FRPSODLQW�RI�VXEVWDQFH��WKH�KHDUW�RI�WKH

SURWHFWLRQ���:H�GLG�LW�MXVW�OLNH�WKH�VWDWXWH�WROG�XV

WR�GR���$OO�RI�WKRVH�FDVHV�KDG�YDU\LQJ�GLIIHUHQW
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W\SHV�RI�H[SHUWV���7KLV�LV�WKH�RQO\�FDVH�ZKHUH�WKH\

KDG�EHHQ�D�SXUSRUWHG�H[SHUW��DQG�SXW�LW�LQ�WKH

DIILGDYLW�RIIHUHG�WR�WKH�&RXUW��WHVWLI\LQJ�DERXW

DFWV�WKDW�WKLV�DIILDQW�ZRXOG�EH�LOOHJDO�WR�SHUIRUP�

<RX�GRQ
W�KDYH�WKDW�LQ�DQ\�RI�WKH�RWKHU�FDVHV�

$QG�WKDW�LV�ZKDW�ZH�KDYH���,

DSSUHFLDWH�WKH�&RXUW
V�WLPH���7KDQN�\RX�YHU\�PXFK�

7+(�&2857���7KDQN�\RX���$OO�ULJKW�

0U��:ULJKW�

05��:5,*+7���<HV��<RXU�+RQRU���*LYHQ

WKDW�WKDW�LV�D�ORW�WR�UHVSRQG�WR��EXW�,�WKLQN�0U�

3DVFKDO�DQG�,�ZRXOG�EH�LQ�DJUHHPHQW��WKHUH�DUH�WKUHH

ZD\V�WKDW�WKH�SODLQWLII�LV�VXFFHVVIXO�LQ�DUJXLQJ

WKDW�WKH�&RXUW�VKRXOG�GLVPLVV�RU�VKRXOG�QRW�JUDQW

KLV�0RWLRQ�WR�'LVPLVV�

1XPEHU�RQH�LV�ZKHWKHU�WKH�VWDWXWH�ZDV

WROOHG�E\�RXU�ILOLQJ�WKH�QRWLFH�RI�LQWHQW���$QG�WKLV

LV�LQ�WKH�EULHI���<RXU�+RQRU��LW�JHWV�FRQIXVLQJ

EHFDXVH�WKHUH
V�WZR�VWDWXWHV�LQYROYHG�KHUH���1XPEHU

RQH�LV�������������$QG�WKDW�LV�WKH�VWDWXWH�WKDW

GHDOV�ZLWK�WKH�ILOLQJ�UHTXLUHPHQWV�ZLWK�WKH�QRWLFH

RI�LQWHQW���2ND\"��

7KH�RWKHU�RQH�������������GHDOV�ZLWK

WKH�ILOLQJ�UHTXLUHPHQWV�ZLWK�WKH�VXPPRQV�DQG

FRPSODLQW���6R��WKHUH�DUH�WZR�GLIIHUHQW�VWDWXWHV�
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7KH�RQO\�WLPH�WKDW������������RU�WKH�12,�VWDWXWH�

UHIHUHQFHV�WKH�RWKHU�RQH�LV�EDVLFDOO\�WR�VD\��+H\�

LI�\RX�DUH�ILOLQJ�DQ�DIILGDYLW�LW�KDV�WR�FRQIRUP�WR

WKH�VDPH�UHTXLUHPHQWV�DV�ZKHQ�\RX�ILOHG�WKH�VXPPRQV

DQG�FRPSODLQW�

7KH�SRUWLRQV�WKDW�KH�UHIHUHQFHV��DV

IDU�DV�WKH�WLPLQJ�RI�ILOLQJ�DQG�REMHFWLRQ�WR�WKH

DIILGDYLW��WKDW�LV�IURP�������������7KDW�LV�QRW�SDUW

RI�������WKH�12,�VWDWXWH�DW�DOO���6R��KLP

UHIHUHQFLQJ�WKDW��VD\LQJ��+H\�LW
V�RND\��ZH�GRQ
W

KDYH�WR�REMHFW�WR�WKH�ILOLQJ��WR�WKH�DIILGDYLW�LQ

WKH�12,�XQWLO�D�UHVSRQVLYH�ILOLQJ�LV�UHTXLUHG�E\

UHIHUHQFLQJ�����������LV�MXVW�D�FRPSOHWH�PLVXVH�RI

WKDW�VWDWXWH���7KDW�LV�GHDOLQJ�ZLWK�WKH�DIILGDYLW�DV

ILOHG�ZLWK�WKH�VXPPRQV�DQG�FRPSODLQW�

7KHUH�LV�QR�ZULWWHQ�VWDWXWH�DQ\ZKHUH

WR�VD\�WKDW�LI�DQ�DIILGDYLW�ILOHG�ZLWK�DQ�12,�LV

GHIHFWLYH�DQG�\RX�WKLQN�WKDW�LW
V�GHIHFWLYH��WKDW

\RX�FDQ�ZDLYH�DQG�QRW�EULQJ�WKDW�XS���2ND\"��$QG

MXVW�OLNH�ZH�VDZ�:HGQHVGD\��LW�LV�SHUIHFWO\�ILQH�WR

PDNH�D�0RWLRQ�WR�'LVPLVV�D�QRWLFH�RI�LQWHQW�LI�WKH\

IHOW�WKH�VWDWXWH����WKDW�P\�DIILGDYLW�WKDW�,�ILOHG

ZLWK�WKH�QRWLFH�RI�LQWHQW�ZDV�GHIHFWLYH��WKH\

FHUWDLQO\�FRXOG�KDYH�EHHQ�IUHH�WR�ILOH�IRU�D�0RWLRQ

WR�'LVPLVV�DQG�EULQJ�DOO�RI�WKLV�XS���,QVWHDG�WKH\
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���WKHUH�ZDV�QR�DOOHJDWLRQ�RI�DQ\�GHIHFWLYH

DIILGDYLW�ZLWK�WKH�QRWLFH�RI�LQWHQW�IRU�ILYH�PRQWKV�

:H�GLG�WKH�SUH�PHGLDWLRQ��ZHQW�WKURXJK�DOO�RI�WKDW�

7KH�12,�FDVH�KDV�EHHQ�FORVHG���2ND\"

7+(�&2857���'RHV�WKH�12,�VWDWXWH�KDYH

DQ\�ODQJXDJH�LQ�WKHUH�DERXW�ILOLQJ�WKH�0RWLRQ�WR

'LVPLVV"

05��:5,*+7���1R��LW�GRHV�QRW�

7+(�&2857���+DYH�DQ\�ODQJXDJH�DW�DOO"

05��:5,*+7���1R��QR��LW�GRHV�QRW�

%XW�MXVW�OLNH�DQ\WKLQJ�LQ�ODZ��WKH�VWDQGDUG�LV�WR�GR

D�FRQWHPSRUDQHRXV�REMHFWLRQ��XQOHVV�WKH�VWDWXWH�VD\V

RWKHUZLVH���<RX�DUH�VXSSRVHG�WR����LI�WKHUH�LV

VRPHWKLQJ�ZURQJ�ZLWK�D�ILOLQJ��ZLWK�DQ\WKLQJ��DQ\

REMHFWLRQ�WKDW�\RX�KDYH��\RX�DUH�VXSSRVHG�WR�GR�WKDW

LPPHGLDWHO\���

$QG��<RXU�+RQRU��LW�LV�WKH�EODFN

OHWWHU�ODZ�LQ�����������$���WKDW�ILOLQJ�WKH�QRWLFH

RI�LQWHQW�WR�ILOH�VXLW�WROOV�DOO�DSSOLFDEOH�VWDWXWH

RI�OLPLWDWLRQV���7KHUH�LV�QR�GLVDJUHHPHQW�RQ�WKDW�

6R��ZKHQ�ZH����VR��RXU�ILUVW

DUJXPHQW��<RXU�+RQRU��ZRXOG�EH��ZKHQ�ZH�ILOHG�WKH

QRWLFH�RI�LQWHQW�ZLWK�WKH�DIILGDYLW�DQG�WKHUH�ZDV�QR

REMHFWLRQ�DV�WR�WKH�VXIILFLHQF\�RI�WKH�12,�RU�WKH

DIILGDYLW�WKDW�ZDV�ILOHG�ZLWK�WKH�12,��DOO
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DSSOLFDEOH�VWDWXWH�RI�OLPLWDWLRQV�ZRXOG�EH�WROOHG�

$QG�VR�WKH�RQO\�WLPH�EDU�JRLQJ�IRUZDUG��VLQFH�WKHUH

ZDV�QR�REMHFWLRQ�DW�WKH�WLPH�RI�WKH�12,��DQG�WKDW

KDV�EHHQ�FORVHG��LW�KDV�EHHQ�GRQH��ZRXOG�EH�WKH

VL[�\HDU�VWDWXWH�RI�UHSRVH��ZKLFK�GRHVQ
W�UXQ�XQWLO

�������2ND\"��

6R��<RXU�+RQRU��WKDW�ZRXOG�EH�RXU

ILUVW�DUJXPHQW���,I�WKH�&RXUW�DJUHHV�WKDW�WKH

VWDWXWH�RI�OLPLWDWLRQV�KDV�EHHQ�WROOHG��DV

VSHFLILFDOO\�LGHQWLILHG�LQ�����������$���WKHQ�WKHUH

LV�QR�DUJXPHQW�KHUH���7KH�VWDWXWH�KDV�EHHQ�WROOHG�

:H�ILOHG�WKH�PRWLRQ����RU�ILOHG�WKH�DIILGDYLW�RI�'U�

&KDQVN\�DQG��\RX�NQRZ��WKHLU�0RWLRQ�WR�'LVPLVV

VKRXOG�EH�GHQLHG�

$QG�,�WKLQN�WKDW�0U��3DVFKDO�ZRXOG

DJUHH�ZLWK�WKDW��WKDW�LI�WKH�&RXUW�DJUHHV�ZLWK�WKDW�

WKHQ�KLV�PRWLRQ�VKRXOG�EH�GHQLHG���+H�ZRXOG�MXVW

DUJXH�WKDW�\RX�VKRXOGQ
W�UXOH�WKDW�ZD\���6R��WKDW

ZRXOG�EH�WKH�ILUVW�ZD\�WKDW�KLV�PRWLRQ�VKRXOG�EH

GHIHDWHG�

7KH�VHFRQG�RQH�LV��LI�WKH�&RXUW�ZHUH

WR�DUJXH�RU�ZHUH�WR�ILQG�WKDW��RND\��WKH�VWDWXWH

KDVQ
W�EHHQ�WROOHG��\RX�NQRZ��WKDW�LW�LV�SHUIHFWO\

RND\�IRU�KLP�WR�ZDLW���PRQWKV�WR�QRW�REMHFW�RU�WR

QRW�ILOH�DQ\�NLQG�RI�0RWLRQ�WR�'LVPLVV�WKH�12,�
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7KHQ�WKH�VHFRQG�ZD\�WKDW�WKH�PRWLRQ�VKRXOG�EH

GHIHDWHG�LV�LI�ZH����LI�WKH�DIILGDYLW�RI�1XUVH�+LJK

LV�DFWXDOO\�DFFHSWDEOH���$QG��<RXU�+RQRU��LW�LV�YHU\

FOHDU�WKDW�����������WKDW�\RX�DVNHG��\RX�NQRZ��LV

WKHUH�DQ\�VSHFLILFDWLRQ��DV�IDU�DV�ZKDW�LV�D

TXDOLILHG�H[SHUW���<HV��WKHUH�LV�

����������VD\V��VHFWLRQ��$��VD\V��$V

XVHG�LQ�WKLV�VHFWLRQ��DQ�H[SHUW�ZLWQHVV�PHDQV�DQ

H[SHUW�ZKR�LV�TXDOLILHG�DV�WR�WKH�DFFHSWDEOH�FRQGXFW

RI�WKH�SURIHVVLRQDO�ZKRVH�FRQGXFW�LV�DW�LVVXH�DQG

ZKR����DQG�WKHQ�WKHUH�LV�WKUHH�FDWHJRULHV���

,Q�0U��3DVFKDO
V��ERWK�RI�KLV

PHPRUDQGXP�LQ�VXSSRUW��KH�RQO\�UHIHUHQFHG�WKH�ILUVW

WZR���+H�GLG�QRW�HYHQ�PDNH�UHIHUHQFH�WR�WKH�WKLUG

VHFWLRQ��ZKLFK�LV�ZKDW�ZH�DUH�DUJXLQJ�1XUVH�+LJK

ZRXOG�EH�TXDOLILHG�XQGHU���7KDW�WKLUG�VHFWLRQ

VSHFLILFDOO\�VD\V��<RXU�+RQRU��WKDW�D����<RXU�+RQRU�

WKDW�WKLV�LV�����������$������WKDW�LI�DQ�LQGLYLGXDO

QRW�FRYHUHG�E\�VHFWLRQV��$�����RU��$������EDVLFDOO\

ZKR�KDV�WKH�HGXFDWLRQDO�RU�HVVHQWLDOO\�KDV�WKH�VDPH

FUHGHQWLDOV�DV�WKH�GHIHQGDQW�LQ�TXHVWLRQ��WKDW�DQ

H[SHUW�ZLWQHVV�FDQ�VWLOO�EH�TXDOLILHG�XQGHU�WKLV

VWDWXWH�LI�KH�KDV�VFLHQWLILF��WHFKQLFDO��RU�RWKHU

VSHFLDOL]HG�NQRZOHGJH�ZKLFK�PD\�DVVLVW�WKH�WULHU�RI

IDFW�LQ�XQGHUVWDQGLQJ�WKH�HYLGHQFH�DQG�GHWHUPLQLQJ�D
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IDFW�RU�LVVXH�LQ�WKH�FDVH��E\�UHDVRQ�RI�WKH

LQGLYLGXDO
V�VWXG\��H[SHULHQFH��RU�ERWK�

1RZ��LW�LV�XQFRQWURYHUWHG��<RXU

+RQRU��WKDW�1XUVH�+LJK�KDV�EHHQ�ZRUNLQJ�LQ�DQ

HPHUJHQF\�URRP�VHWWLQJ�GHDOLQJ�ZLWK�HPHUJHQF\�URRP

PHGLFLQH�IRU����VLQFH�WKH�ODWH�
��V���+H�HVVHQWLDOO\

UXQV�WKH�HPHUJHQF\�URRP�DW�9DQGHUELOW�8QLYHUVLW\�

$QG��LQ�IDFW��DV�ZH�WDONHG�DERXW�LW��KH
V�DQ

DVVRFLDWH�LQ�HPHUJHQF\�PHGLFLQH�DW�9DQGHUELOW

8QLYHUVLW\�DQG�WHDFKHV���

7+(�&2857���:K\�GLGQ
W�\RX�ILOH�D

0RWLRQ�WR�4XDVK�0U��3DVFKDO�DQG�JLYH�KLP�WKDW

LQIRUPDWLRQ"�

05��:5,*+7���,�ZDQW�WR�DGGUHVV�WKDW�

+H�VDLG�WKDW�WKHUH�ZDV�QR�REMHFWLRQ�WR�WKDW���7KDW

LV�D�EROG�IDFHG�PLVVWDWHPHQW���,�ZDV�FDOOHG�DW�P\

KRPH�E\�WKH�UHSUHVHQWDWLYH�IRU�9DQGHUELOW�DQG�VDLG�

:KDW�LV�JRLQJ�RQ��ZK\�GR�ZH�KDYH�WR����ZH�DUH�QRW

LQYROYHG�LQ�WKLV��ZK\�GR�ZH�KDYH�WR�VSHQG�WLPH�DQG

HIIRUW�WR�DQVZHU�WKH�VXESRHQD���$QG�,�VDLG��:HOO�

WKLV�LV�NLQG�RI�D�VWDQGDUG�WKLQJ��EODK��EODK��EODK�

$QG�VR�WKH\�WROG�PH��OLNH��&DQ�\RX�GR�DQ\WKLQJ�DERXW

LW���,�ZDV�VSHFLILFDOO\�DVNHG�WKDW���$QG�,�NQRZ�WKDW

\RX�WDONHG�WR�VRPHERG\�GLIIHUHQW�

05��3$6&+$/���,���
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05��:5,*+7���$QG�,�GRQ
W�QHHG�\RX�WR

LQWHUUXSW���%XW�WKDW�LV����,�ZDV�FDOOHG��,�ZDV

FRQWDFWHG���,�GLG�QRW�UHDFK�RXW���,�KDYH����,�GRQ
W

FDUH�LI�KH�JHWV�D�VXESRHQD�IRU�WKDW���,�KDYH�QR���

EXW�ZKHQ�P\�H[SHUW�DQG�KLV�ERVV�FDOOV�PH�DQG�VD\V�

<RX�QHHG�WR�ILOH�D�VXESRHQD��RU�ZH�ZRXOG�OLNH�\RX

WR���$QG�VHFRQG�RI�DOO��KLV�VXESRHQD�GLGQ
W�HYHQ

FRPSO\�ZLWK�7HQQHVVHH�ODZ���+H�RQO\�JDYH�WKHP�ILYH

GD\V�WR�UHVSRQG���$QG�WKDW�VXESRHQD�LV�JRLQJ�WR�IDLO

EHFDXVH�KH�GLGQ
W�JLYH�WKHP�WKH�UHTXLUHG����GD\V


QRWLFH�

%XW��QR��,�ZDV�FRQWDFW����WKHUH�ZDV

GHILQLWHO\�REMHFWLRQ�IURP�PH�DQG�IURP�P\�QXUVH

H[SHUW���$QG�0U��3DVFKDO�KDV�GRQH�WKLV�LQ�DQRWKHU

FDVH��KH�FRXOG�KDYH�HDVLO\�FRPH�WR�PH�DQG�VDLG��+H\�

-D\��FDQ�\RX�DVN�\RXU�H[SHUW�WR�JLYH�XV�DOO�RI�KLV

V\OODEXVHV��DOO�RI�KLV��\RX�NQRZ��LI�WKHUH�LV�DQ\

NLQG�RI�DXWKRUL]DWLRQ�IRU�KLP�WR�SUDFWLFH�PHGLFLQH�

7+(�&2857���'R�\RX�DJUHH�WR�ZLWKGUDZ

\RXU�REMHFWLRQ�WR�WKDW�VXESRHQD�XS�WKHUH�QRZ"

05��:5,*+7���<RXU�+RQRU��,���

7+(�&2857���<HV�RU�QR�

05��:5,*+7���$JDLQ����

7+(�&2857���<HV�RU�QR���

05��:5,*+7���,�ZRXOG��\HV�
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7+(�&2857���*RRG���,W�LV�ZLWKGUDZQ�

/HW
V�JR�IRUZDUG�ZLWK�\RXU�DUJXPHQW�

05��:5,*+7���<HV���$QG�VR��DQG�VR����

�$�����LV�YHU\�FOHDU�WKDW�\RX�GRQ
W�KDYH�WR�KDYH�

DQG�HYHQ�WKH�FDVH�ODZ�WKDW�KH�FLWHG�LV�YHU\�FOHDU

WKDW�DQ�H[SHUW�ZLWQHVV�XQGHU�WKH�ILOLQJV�RI�WKH�12,

RU�WKH�VXPPRQV�DQG�FRPSODLQW�GRHV�QRW�KDYH�WR�EH�WKH

VDPH�PHGLFDO�VSHFLDOW\�DV�WKH�GHIHQGDQW��

7+(�&2857���:HOO��,�WKLQN�WKDW�WKDW
V

QRW�KLV�DUJXPHQW���,�WKLQN�WKDW�ZKDW�,�XQGHUVWRRG

KLP�WR�VD\�LV�WKDW�\RX�KDYH�VRPHERG\�ZKR�LV�D�QXUVH

WKDW�LV�WU\LQJ�WR�RSLQH�DV�WR�ZKDW�D�QXUVH

SUDFWLWLRQHU�RU�D�GRFWRU�PLJKW�GR�WKDW�LV�DJDLQVW

WKH�VWDWXWH�RI�ZKDW�WKH\�DUH�DOORZHG�WR�GR�

05��:5,*+7���:HOO��<RXU�+RQRU��ZH

ZRXOG�GLVDJUHH�ZLWK�WKDW���,�WKLQN��DQG�1XUVH�+LJK

LV�ZHOO�DZDUH�RI�WKHVH�UHTXLUHPHQWV���+H�NQRZV��DV

IDU�DV�KLV�OLFHQVLQJ��ZKDW�ZRXOG�SXW�KLV�OLFHQVH�DW

VWDNH�DQG�ZRXOG�QHYHU�VLJQ�DQ�DIILGDYLW�WKDW�KH�NQHZ

ZRXOG�SXW�KLP�DW�VWDNH�RI�EHLQJ�VDQFWLRQHG�E\�KLV

PHGLFDO�ERDUG��RU�KLV�QXUVLQJ�ERDUG�

7KHVH�DUH�ILFWLWLRXV�ODEHOV��<RXU

+RQRU���:KHQ�D�SHUVRQ�JRHV�LQWR�DQ�HPHUJHQF\�URRP

VHWWLQJ��KH
V�VXSSRVHG�WR�UHFHLYH�DSSURSULDWH

PHGLFDO�HPHUJHQF\�WUHDWPHQW��<RXU�+RQRU���$QG�WKDW
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LV�ZKDW�1XUVH�+LJK�LV�TXDOLILHG�E\����\HDUV�RI

H[SHULHQFH���$QG�VSHFLILFDOO\��<RXU�+RQRU��KH�LV�D

FHUWLILHG��QRW�MXVW�DQ�51��KH�LV�D�FHUWLILHG

HPHUJHQF\�QXUVH���$QG��DJDLQ��KH
V�EHHQ�EDVLFDOO\

UXQQLQJ�WKH�HPHUJHQF\�URRP�IRU����\HDUV�

,W�LV�D�IDOVH�ODEHO�WR�VD\��2K��ZHOO�

ZKDW�LV�WKH�VWDQGDUG�RI�FDUH�IRU�D�QXUVH

SUDFWLWLRQHU��ZKHUH�LV�WKH�VWDQGDUG�RI�FDUH�WR�DQ�(5

GRFWRU���:KHQ�D�SDWLHQW�JRHV�LQWR�WKH�HPHUJHQF\

URRP��KH
V�VXSSRVHG�WR�UHFHLYH�DSSURSULDWH�PHGLFDO

���HPHUJHQF\�PHGLFLQH�WUHDWPHQW���$QG�WKDW�LV

H[DFWO\�ZKDW�ZH�SXW�LQ�RXU�DIILGDYLW��RU�LQ�RXU

DQVZHUV�WR�WKH�UHTXHVWV�IRU�DGPLVVLRQV��<RXU�+RQRU�

:H�VDLG��1XUVH�+LJK�LV�QRW�UHQGHULQJ�VSHFLILF

RSLQLRQV�DV�WR�WKH�SUDFWLFH�RI�PHGLFLQH�RU�WKH

VWDQGDUG�RI�FDUH�RI�D�SK\VLFLDQ�RU�QXUVH

SUDFWLWLRQHU��DV�0U��3DVFKDO�SRLQWHG�RXW��EXW�KH

GLGQ
W�UHDG�WKLV�

7+(�&2857���:HOO��OHW�PH�DVN�\RX

WKLV���,Q�\RXU�FRPSODLQW�\RX�DUH�DOOHJLQJ�DFWXDO

RPLVVLRQV�E\�WKH�QXUVH�SUDFWLWLRQHU�DQG�WKH�GRFWRU�

DUHQ
W�\RX"

05��:5,*+7���<HV���1R�DFWXDOO\���

7+(�&2857���6R��ZKHQ�\RX�GR�WKDW�LQ

\RXU�FRPSODLQW��GRQ
W�\RX�KDYH�WR�VXSSRUW�WKDW�E\
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H[SHUW�DIILGDYLW�DV�WR�WKH�VWDQGDUG�RI�FDUH�DQG�KRZ

WKH\�GHYLDWHG�IURP�LW"

05��:5,*+7���:HOO��DFWXDOO\��<RXU

+RQRU��WKHUH�LV�QR�0'�LQYROYHG��LW�LV�MXVW�D�QXUVH

SUDFWLWLRQHU�

7+(�&2857���7KHUH�LV�QR�0'��RND\�

-XVW�D�QXUVH�SUDFWLWLRQHU"

05��:5,*+7���<HV���1XUVH�+LJK���

7+(�&2857���%XW�HYHQ�VR��LI�\RX�DUH

VD\LQJ�WR�PH����LI�\RX�DUH�VD\LQJ��,�WKLQN�,�VDZ

ZKHUH�\RX�VDLG��ZH�DUH�QRW�VD\LQJ�DQ\����ZH�DUH�QRW

UHQGHULQJ�DQ�RSLQLRQ�DERXW�WKH�QXUVH�SUDFWLWLRQHU�

WKHQ�GRHVQ
W�WKDW�FDXVH�\RX�D�SUREOHP�IURP�WKH

JHW�JR��EHFDXVH�\RX�GRQ
W�KDYH�DQ�DIILGDYLW"

05��:5,*+7���7KDW�LV�IDOVH���7KDW�LV

VHPDQWLFV���:H�VDLG�ZH�DUH�QRW����RXU�H[SHUW�LV�QRW

VD\LQJ��+H\��,
P�FRPLQJ�LQ�WR�UHQGHU�DQ�RSLQLRQ�DV

WR�ZKDW�D�QXUVH�SUDFWLWLRQHU�GLG�ZURQJ��KH�LV�FRPLQJ

LQ�WR�VD\��/RRN��WKLV�LV�KRZ�D�SDWLHQW�LQ�WKLV

VHWWLQJ�VKRXOG�JHW�WUHDWHG���,W�LQFOXGHV�DQ

DSSURSULDWH�GLDJQRVLV���,W�LQFOXGHV�DSSURSULDWH�&7

VWXGLHV���+H
V�JLYLQJ�WKRVH�RSLQLRQV��WKDW�WKLV

SDWLHQW�GLG�QRW�UHFHLYH�DQ�DFFXUDWH�GLDJQRVLV���

+H�LV�JRLQJ�WR�JLYH�WHVWLPRQ\�WKDW

WKLV�SDWLHQW�GLG�QRW�UHFHLYH�WKH�&7�LPDJLQJ�VWXGLHV
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WKDW�ZRXOG�KDYH�VKRZQ�KLV�DQHXU\VP�DQG�ZRXOG�KDYH

SUHYHQWHG�KLV�GHDWK���+H�LV�JRLQJ�WR�VD\�WKDW�WKLV

SDWLHQW�EHLQJ�GLVFKDUJHG�ZLWK�D�EORRG�SUHVVXUH�RI

����RYHU�����LQ�K\SHUWHQVLYH�FULVLV�LV�DEVROXWHO\

LQDSSURSULDWH�DQG�LQH[FXVDEOH���%XW�KH�LV�JRLQJ�WR

VD\��,�GRQ
W�FDUH�ZKR�\RX�SRLQW�WKH�ILQJHU�DW�

ZKHWKHU�\RX�SRLQW�LW�DW�D�QXUVH��SRLQW�LW�DW�D�QXUVH

SUDFWLWLRQHU��\RX�SRLQW�LW�DW�DQ�0'��WKLV�LV

LQDSSURSULDWH�PHGLFDO�HPHUJHQF\�PHGLFLQH�WUHDWPHQW���

$QG�P\�H[SHUW�LV�JLYLQJ�WKDW�RSLQLRQ�

$QG�KH
V�TXDOLILHG�WR�JLYH�WKDW�RSLQLRQ�EDVHG�RQ�KLV

H[WHQVLYH�H[SHULHQFH�XQGHU�����$������KLV�H[WHQVLYH

H[SHULHQFH�LQ�WKH�HPHUJHQF\�URRP��VHHLQJ�SDWLHQWV

HYHU\�GD\��PDNLQJ�WKRVH�GHFLVLRQV���$QG�WR�VD\�WKDW

KH�FDQQRW��KH
V�WRWDOO\�XQTXDOLILHG�WR�VD\�ZKHQ�D

SDWLHQW�ZKR�LV�FRPLQJ�LQ�ZLWK����ZKHQ�WKHUH�LV

LQFUHGLEOH�FRQFHUQ�IRU�DRUWLF�DQHXU\VP�DQG�KDV�D

FXUUHQW�EORRG�SUHVVXUH�RI�����RYHU������LQ

K\SHUWHQVLYH�FULVLV��WKDW�KH�LV�QRW�TXDOLILHG�WR�VD\

WKDW�OHWWLQJ�WKDW�SDWLHQW�ZDON�RXW�WKH�GRRU�DQG

HYHQWXDOO\�KDG�D�UXSWXUHG�DRUWLF�DQHXU\VP�DQG�GLH�LQ

WKH�KRVSLWDO�SDUNLQJ�ORW�LV�LQDSSURSULDWH��WKDW�LV

MXVW�ULGLFXORXV�

$QG�VR��<RXU�+RQRU��ZH�ZRXOG�VD\�WKDW

WKH�DIILGDYLW�RI�1XUVH�+LJK�����SHUFHQW�PHHWV�WKH
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TXDOLILFDWLRQV�RI�����$������WKDW�KH�LV�DFFHSWHG�

WKDW�KH�LV�SHUIHFWO\�TXDOLILHG�WR�UHQGHU�WKH

RSLQLRQV�WKDW�KH
V�JRLQJ�WR�JLYH���$QG�DV�IDU�DV�0U�

3DVFKDO�SXWWLQJ�XS�RQ�WKH�ERDUG��\RX�NQRZ��WKH�ODZV

DQG�VWXII��,�WKLQN�WKDW�LV�WDNLQJ�WKRVH�DOO�RXW�RI

FRQWH[W���,�WKLQN�WKRVH�OLVW�VSHFLILF�PHGLFDO�DFWV

WKDW�DSSO\�WR�DQ�0'���,�GRQ
W�WKLQN�WKDW�WKDW�LV

WU\LQJ�WR�SURKLELWLYHO\�VD\�WKDW�DQ�0'�FDQ
W�RIIHU

DQ\�NLQG�RI�RSLQLRQV�UHODWHG�WR�WKHVH�LVVXHV���,

WKLQN�WKDW�WKHUH�LV�D�YDVW�GLIIHUHQFH�EHWZHHQ���

7+(�&2857���1RZ��KROG�RQ���6D\�WKDW

DJDLQ��ZKDW�\RX�VDLG�DERXW�DQ�0'�

05��:5,*+7���<HV���7KHVH�UHTXLUHPHQWV

IRU�ZKDW�PDNH�DQ�0'��<RXU�+RQRU���7KDW�LV�RQH

VWDQGDUG���7KHUH
V�D�WRWDOO\�GLIIHUHQW�VWDQGDUG�WKDW

LV�H[SUHVVO\�SXW�IRUWK�LQ������$�����DV�WR�WKH

TXDOLI����WKH�OHYHO�RI�TXDOLILFDWLRQ�WKDW�DQ�H[SHUW

QHHGV�LQ�RUGHU�WR�UHQGHU�DQ�DIILGDYLW�LQ�D

FRPSODLQW���7KHVH�DUH�WRWDOO\�VHSDUDWH�VWDQGDUGV�

$QG�IRU�KLP�WR�UHIHUHQFH�WKLV�ZKHQ�WKHUH�LV�D

VSHFLILF�OLVWLQJ�DQG�GHVFULSWLRQ�RI�ZKDW�TXDOLILHV

DV�DQ�H[SHUW����DV�DQ�DIILGDYLW����DV�DQ�H[SHUW�DV

IDU�DV�DQ�DIILGDYLW�IRU�D�VXPPRQV�DQG�FRPSODLQW�LV

MXVW����LV�WU\LQJ�WR�PRYH�WKH�EDOO�

,I�\RX�ORRN�DW�WKH�GHILQLWLRQ�RI�ZKDW
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VDWLVILHV�DV�DQ�DIILGDYLW�LQ�WKH�DFWXDO�DIILGDYLW

VWDWXWH������������������LW�JLYHV�LWV�RZQ

GHILQLWLRQ���<RX�GRQ
W�QHHG�WR�JR�WR�WKHVH�RWKHU

SODFHV�WR�WU\�WR�JHW�DQ\�NLQG�RI�IXUWKHU�GHILQLWLRQ�

LW
V�YHU\�FOHDU�ZKDW�LV�VHW�IRUWK�LQ�WKH�DFWXDO

VWDWXWH�

6R��WKDW�ZRXOG�EH�QXPEHU�WZR��<RXU

+RQRU���:H�IHHO�OLNH�VSHFLILFDOO\��WKDW�HYHQ�LI�WKH

&RXUW�ZHUH�WR�GLVDJUHH�WKDW�WKH�VWDWXWH�RI

OLPLWDWLRQV�ZDV�WROOHG��ZKLFK�ZH�DUJXH�LV�YHU\�FOHDU

IURP�WKH�VWDWXWH�WKDW�1XUVH�+LJK
V�DIILGDYLW�ZRXOG

TXDOLI\�XQGHU��������$�����

<RXU�+RQRU��WKH�WKLUG�ZD\�WKDW�WKH

0RWLRQ�WR�'LVPLVV�FDQ�EH�GHIHDWHG�LV�LI�WKH�&RXUW

ZHUH�WR�UXOH�WKDW�WKH�VWDWXWH����ZHUH�WR�GLVDJUHH

ZLWK�PH�WKDW�WKH�VWDWXWH�ZDV�QRW�WROOHG�EDVHG�RQ

WKHLU�ODFN�RI�DQ\�NLQG�RI�DQ�REMHFWLRQ�GXULQJ�WKH

QRWLFH�RI�LQWHQW���$QG�WKDW�1XUVH�+LJK
V�DIILGDYLW

LV�QRW�VXIILFLHQW��WKHQ�VSHFLILFDOO\�����������(�

VWDWHV�WKDW��:KHQHYHU�WKHUH�LV�DQ�DOOHJDWLRQ�WKDW�DQ

DIILGDYLW�LV�GHIHFWLYH��ZKLFK�LV�ZKDW�ZH�DUH�WDONLQJ

DERXW�LQ�WKLV�FDVH��LW�VSHFLILFDOO\�VD\V�WKDW�WKH

SODLQWLII�KDV����GD\V�WR�ILOH�DQ�DPHQGHG�DIILGDYLW

WR�FXUH�WKH�DOOHJHG�GHIHFW�

1RZ��<RXU�+RQRU��LW�KDV�EHHQ�VWDWHG�
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DQG�LW�LV�LQ�RXU�EULHI��WKDW�DQ\����<RXU�+RQRU��WKDW

DQ\�VWDWXWH�WKDW�OLPLWV�WKH�DELOLW\�RI�D�SHUVRQ�WR

EULQJ�D�ODZVXLW�LV�D�VWDWXWH�UHVWULFWLQJ�WKH�FRPPRQ

ODZ�ZLOO��DQG�WKDW�D�VWDWXWH�OLPLWLQJ�D�FODLPDQW
V

ULJKW�WR�EULQJ�VXLW�DUH�VXEMHFW�WR�WKH�UXOH�WKDW�WKH

VWDWXWHV�DUH�WR�EH�VWULFWO\�FRQVWUXHG���2ND\"��

$QG�VR�WKHUH�LV�QR�GHVFULSWLRQ�RQ���

WKHUH�LV�QR�OLPLWDWLRQ�SXW�IRUWK�LQ�WKH�VWDWXWH�DV

WR�ZKDW�DPHQGPHQWV�FDQ�EH�PDGH��<RXU�+RQRU���7KHUH

LV�QR�VD\LQJ��+H\��\RX�NQRZ��LW�RQO\�DSSOLHV�WR���

WKHUH�LV�QR�OLPLWDWLRQV���$QG�LQ�VWULFWO\�FRQVWUXLQJ

WKH�VWDWXWH��WKDW�PHDQV�WKDW�ZH�DUH�HQWLWOHG��WKDW

LI�WKH\�VD\�WKDW�WKH�GHIHFW�LQ�WKH�DIILGDYLW�LV�WKH

WLWOH�RU�WKH�SHUVRQ�JLYLQJ�WKH�DIILGDYLW��EDVLFDOO\

WKH�LGHQWLW\�RI�WKH�DIILDQW��WKHQ�<RXU�+RQRU��ZH

ZRXOG�EH�HQWLWOHG�WR�DPHQG�WKDW��VSHFLILFDOO\�XQGHU

5XOH�����(����:KLFK�ZH�GLG�

:H�VDLG��$OO�ULJKW��ILQH��LI�\RX

KDYH����LI�\RX�WKLQN�WKDW��IRU�ZKDWHYHU�UHDVRQ��WKDW

RXU�H[SHUW��WKH�LGHQWLW\�RI�RXU�H[SHUW�LV

XQTXDOLILHG��ZH�ZLOO�EH�KDSS\�WR�DPHQG�WKDW�ZLWKLQ

���GD\V��GLUHFWO\�DV�ZH�DUH�HQWLWOHG�WR�XQGHU�WKH

VWDWXWH���:KLFK�ZH�GLG���$QG�VR��<RXU�+RQRU��DJDLQ�

VWULFWO\�FRQVWUXLQJ�WKDW�VWDWXWH��WKHUH�LV�QR

OLPLWDWLRQV�RQ�WKH�DPHQGPHQW���$QG�WKLV�LV�QRW�XV
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WU\LQJ�WR��\RX�NQRZ��SXW�IRUWK�VRPH��\RX�NQRZ��PDNH

DQ�DIILGDYLW�RI�-RH�6FKPRH�RQ�WKH�VWUHHW���7KLV�LV�

DJDLQ��D�TXDOLILHG�H[SHUW�ZKR�KDV�EHHQ�ZRUNLQJ�LQ

WKH�HPHUJHQF\�URRP�IRU����\HDUV�DQG�EDVLFDOO\�UXQV

DQ�(5���$QG��\RX�NQRZ��DJDLQ��ZH�IHHO�OLNH�KLV

DIILGDYLW�LV�WRWDOO\����\RX�NQRZ��WKDW�KH
V�WRWDOO\

TXDOLILHG�WR�JLYH�WKH�RSLQLRQV�WKDW�KH
V�JLYLQJ�

%XW�LI�WKH\�GLVDJUHH��ILQH��ZH�ZLOO�DPHQG�WKH

DIILGDYLW���<RX�NQRZ��LI�\RX�ZDQW�DQ�0'��ZH�ZLOO

JLYH�\RX�DQ�0'���,I�\RX�ZDQW�D�13��ZH�ZLOO�JLYH�\RX

DQ�13���

%XW��<RXU�+RQRU��LW�LV�YHU\�FOHDU

WKDW�ZH�DUH�HQWLWOHG�WR�WKDW�VWHS���<RX�NQRZ��LI

WKH\�VD\��+H\��KHUH�LV�D�GHIHFW��ZH�JHW����GD\V�WR

PDNH�ZKDWHYHU�DPHQGPHQW�ZH�QHHG�WR�PDNH��ZKLFK�ZH

KDYH�GRQH���$QG�VR��<RXU�+RQRU��LI�\RX�ZRXOG�DOVR

DJUHH�WKDW��\RX�NQRZ��ZH�KDYH�PHW�WKDW�VWDWXWRU\

DOORZDQFH�LQ�����(���WKHQ�WKHLU�0RWLRQ�WR�'LVPLVV

ZRXOG�DOVR�IDLO���

$QG�,�SXW�WKDW�IRXUWK�WKLQJ�LQ�D

EULHI��<RXU�+RQRU��QRW�WR�PDNH�WKDW�DV�DQ\�NLQG�RI

EDVLV�IRU�WKH�&RXUW
V�GHWHUPLQDWLRQ��DV�IDU�DV�D

IULYRORXV�ODZVXLW���,W�ZDV�UHIHUHQFHG�LQ�0U�

3DVFKDO
V�EULHIV�WKDW�WKH�ZKROH�UHDVRQ�WKHVH

DIILGDYLW�UHTXLUHPHQWV�H[LVW�LV�WR�SURWHFW�WKH�FRXUW
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V\VWHP�IURP�IULYRORXV�ODZVXLWV���$QG�,�ZDV�MXVW

PDNLQJ�WKH�SRLQW��<RXU�+RQRU��DV�D�PDWWHU�RI�SXEOLF

���,�GRQ
W�NQRZ��DQ\ZD\��WKDW�WKLV�LV�REYLRXVO\�QRW

D�IULYRORXV�ODZVXLW���

7KLV�LV�D�SDWLHQW�WKDW�ZHQW�WR�WKH

HPHUJHQF\�URRP�DIWHU�D�PRWRU�YHKLFOH�DFFLGHQW��KDG�D

EORRG�SUHVVXUH�RI�����RYHU�������$QG�WKDW�LV

GHILQLWHO\�WKH�GHILQLWLRQ�RI�D�K\SHUWHQVLYH�FULVLV�

:DV�FRPSODLQLQJ�RI�SDLQ�ULJKW�LQ�WKH�PLGGOH�RI�KLV

EDFN��ZKLFK�WKH�H[SHUWV��\RX�NQRZ��DW�OHDVW�RXU

H[SHUWV�ZLOO�VD\�WKDW�WKDW�LV�YHU\�LQGLFDWLYH�RI�DQ

DRUWLF�GLVVHFWLRQ��HVSHFLDOO\�DIWHU�D�PRWRU�YHKLFOH

DFFLGHQW���

:H�WRRN�WKH�GHSRVLWLRQ�RI�1XUVH

0RUWRQ���+H�HYHQ�VDLG�WKDW�LW�ZDV�RQ�KLV

GLIIHUHQWLDO�GLDJQRVLV�LQ�WKDW����DQG�KH�WHVWLILHG

WKDW�WKH�DRUWLF�DQHXU\VP��LI�KH�KDG�GRQH�WKH�WHVW�WR

ORRN�IRU�LW�WKH\�ZRXOG�KDYH�IRXQG�LW���1RZ��EXW�KH

VDLG�HYHQ�LI�LW����HYHQ�WKRXJK�LW�ZDV�RQ�KLV

GLIIHUHQWLDO��KH�GLGQ
W�GR�WKH�WHVW���$QG�WKHQ�LW�LV

QR�TXHVWLRQ�WKDW�KH�GLHG�EHFDXVH�WKH�DRUWLF�DQHXU\VP

ZDVQ
W�LGHQWLILHG�DQG�LW�UXSWXUHG�DQG�KH�GLHG�LQ�WKH

$Q0HG�SDUNLQJ�ORW�

6R��WKLV�LV�QRW�D�IULYRORXV�FDVH�

<RXU�+RQRU���$QG��DJDLQ��WKH�WKUHH�ZD\V�ZH�IHHO
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OLNH��QXPEHU�RQH��WKH�ILOLQJ�RI�WKH�QRWLFH�RI�LQWHQW

ZLWKRXW�REMHFWLRQV��WKDW�WKH�VWDWXWH�RI�OLPLWDWLRQV

ZDV�WROOHG���6R��WKHUH�LV�QR�VWDWXWH�RI�OLPLWDWLRQV

RQFH�WKH�12,�ZDV�ILOHG�ZLWKRXW�REMHFWLRQ���$QG�WKH

RQO\�WLPH�EDU�LV�WKH�VL[�\HDU�VWDWXWH�RI�UHSRVH�

ZKLFK�GRHVQ
W�UXQ�XQWLO��������

1XPEHU�WZR��ZH�IHHO�OLNH�1XUVH�+LJK

LV�GXO\�TXDOLILHG�WR�UHQGHU����WR�JLYH�DQ�DIILGDYLW�

+H�ZRXOG�QRW�KDYH�SURYLGHG�XV�ZLWK�DQ�DIILGDYLW�WKDW

KH�NQHZ�ZDV�FRQWURYHUWHG�E\�ODZ�DQG�FRXOG�JHW�KLP

LQWR�VDQFWLRQV�E\�WKH�PHGLFDO�ERDUGV���

$QG��QXPEHU�WKUHH��<RXU�+RQRU��HYHQ

LI��IRU�ZKDWHYHU�UHDVRQ�LW�LV�GHWHUPLQHG�WKDW�1XUVH

+LJK�LV�XQTXDOLILHG��ZH�DUH�DOORZHG����GD\V�WR�PDNH

DPHQGPHQWV��ZKLFK�ZH�GLG���$QG�WKHUH�LV�QR

OLPLWDWLRQV�WR�ZKDW�DPHQGPHQWV�ZH�FDQ�PDNH�XQGHU

VWDWXWH��LW�KDV�WR�EH�VWULFWO\�FRQVWUXHG�

7+(�&2857���$OO�ULJKW���7KDQN�\RX�

VLU�

05��3$6&+$/���5HDO�TXLFN���,
P�QRW

JRLQJ�WR�UHSHDW�HYHU\WKLQJ�

7+(�&2857���2K�\HDK��\RX�ZRXOG���,

NQRZ�\RX��0U��3DVFKDO��\RX�ZRXOG�JR�EDFN�DQG�SORZ

WKH�ZKROH�ILHOG�DJDLQ���

05��3$6&+$/���,I�,�NQRZ�\RX��-XGJH�
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\RX�ZRXOGQ
W�OHW�PH�GR�LW���-XVW�WKLV��WR�VD\�WKDW

����DQG�����DUH�WR�EH�LQWHUSUHWHG�VHSDUDWH��LW

FRQWUDGLFWV�5DQXFFL�YHUVXV�&UDLQ��ZKHUH�WKH\�VDLG

WKDW�����LQFRUSRUDWHV�LQ�IXOO��������WKH�DIILGDYLW

VWDWXWH��LW�LV�LQFRUSRUDWHG�LQ�IXOO��RU�LQFRUSRUDWHV

LQ�IXOO�WKH�PHGLFDO�PDOSUDFWLFH�VWDWXWH��������<RX

FDQ
W�SLFN�DQG�FKRRVH�EHWZHHQ�WKHP��DQG�WKDW�LV�ZKDW

WKH\�DUH�XUJLQJ�

7KH�VHFRQG�WKLQJ�LV�WKLV���7KH�H[SHUW

TXDOLILFDWLRQ�WKDW�0U��:ULJKW�UHDG�WR�\RX��\RX�DUH

SUREDEO\�QRW�IDPLOLDU�ZLWK�WKDW�ODQJXDJH��EHFDXVH

WKDW�ODQJXDJH�ZDV�SXW�LQ�WKHUH�EHFDXVH�WKDW�LV�WKH

DPELW�RI�FRPPRQ�NQRZOHGJH�RI�D�MXURU�ZKHUH�QR�H[SHUW

LV�QHFHVVDU\���$QG�WKDW�LV�-XVWLFH�%HDWW\
V�FDVH�

$QG�ZUHFN�FDVHV��,�LPDJLQH��\RX�KDYH�UXOHG�WKRXVDQGV

RI�WLPHV�WKHUH�DUH�FHUWDLQ�WKLQJV�WKDW�DUH�ZLWKLQ

WKH�DPELW�RI�FRPPRQ�NQRZOHGJH�DQG�\RX�GRQ
W�QHHG�DQ

H[SHUW���7KDW�LV�DOO�WKDW�LV���,W�MXVW�LQFRUSRUDWHV

LW��LW�LV�QRW�D�QHZ�JURXQGEUHDNLQJ�TXDOLILFDWLRQ�

$QG�WKH�RQO\�RWKHU�WKLQJ�LV�WKDW�

UHJDUGOHVV�RI�ZKDW�KLV�DIILGDYLW�VD\V�DERXW�WKH

SUDFWLFH�RI�PHGLFLQH��DQG�WR�DOOHJH�WKDW�ZH�UHDG�RXW

RI�FRQWH[W�ZKHQ�ZH�JDYH�WKH�&RXUW�WKH�HQWLUH

GRFXPHQW��SUHYHQWV�XV�IURP�WDNLQJ�DQ\WKLQJ�RXW�RI

FRQWH[W���+H�FDQ�WHVWLI\�DERXW�WKH�SUDFWLFH�RI
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HPHUJHQF\�PHGLFLQH�E\�QXUVHV��EXW�KH�FDQ
W�WHVWLI\

DV�WR�GRFWRUV�DQG�QXUVH�SUDFWLWLRQHUV���

$QG�DV�WR�WKH�DPHQGPHQW�VWDWXWH��WKH

DPHQGPHQW�VWDWXWH�VD\V�\RX�FDQ�DPHQG�DQ�H[LVWLQJ

DIILGDYLW��LW�GRHVQ
W�VD\�WKDW�\RX�FDQ�JHW�D�EUDQG

QHZ��VHFRQG�DIILGDYLW�WR�FRPH�LQ�

7+(�&2857���$UH�WKHUH�DQ\�FDVHV�RXW

WKHUH�WKDW�\RX�DUH�DZDUH�RI�ZKHUH�WKHUH�ZDV�D

VXEVWLWXWHG�DIILGDYLW�IRU��\RX�NQRZ��OLNH�WKHUH�ZDV

GRQH�LQ�WKLV�FDVH"

05��3$6&+$/���,�FDQ�DQVZHU�WKDW���,
P

QRW�SHUIHFW��,�FRXOG�KDYH�PLVVHG�VRPHWKLQJ��EXW�,

FDQ����WKH�ILYH�DIILGDYLW�FDVHV�DUH�WKRVH�ILYH�FDVHV

WKDW�,�WROG�WKH�&RXUW�DERXW���

7+(�&2857���7KH\�GRQ
W��QRQH�RI�WKHP�

RND\���

05��3$6&+$/���$QG�WKDW�LV�ZK\�,
P

JRLQJ�WR�SRLQW�RXW��WKLV�LV�D�GLIIHUHQW�FDVH�EHFDXVH

RI�WKDW�UHDVRQ�

7+(�&2857���$OO�ULJKW���

05��3$6&+$/���,�DSSUHFLDWH�WKH

RSSRUWXQLW\��<RXU�+RQRU���7KDQN�\RX�

7+(�&2857���7KDQN�\RX���'R�\RX�KDYH

DQ\WKLQJ�\RX�ZDQW�WR�DGG"

05��3$5+$0���0H��<RXU�+RQRU"��
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7+(�&2857���<HV��VLU���

05��3$5+$0���,�KDYH�JRW�D�ORW�RI

RSLQLRQV��EXW�,
P�QR�ORQJHU�LQ�WKH�FDVH�

7+(�&2857���2K��\RX�DUH�QRW"

05��:5,*+7���1R��VLU�

7+(�&2857���7KDW�LV�ULJKW��\RX

VHWWOHG�\RXU�SDUW��GLGQ
W�\RX"��

05��3$5+$0���<HV��VLU��ZH�VHWWOHG�RXU

SDUW�WZR�RU�WKUHH�ZHHNV�DJR���

7+(�&2857���,�WKRXJKW�,�ZDV�JRLQJ�WR

OHW�\
DOO�JR�RXWVLGH�DQG�MXVW�ZUHVWOH�DURXQG�IRU�D

ZKROH�����

05��3$5+$0���,�DP�VRUU\��ZKDW"

7+(�&2857���,�VDLG�,�WKRXJKW�,�ZDV

JRLQJ�WR�OHW�\RX�DQG�0U��:ULJKW�MXVW�JR�RXW�LQ�IURQW

DQG�MXVW�ZUHVWOH�DURXQG�IRU�D�OLWWOH�ELW�

05��3$5+$0���,�ZRXOGQ
W��\RX�NQRZ��,

DP�IURP�D�IDPLO\�WKDW�P\�IDWKHU�GLGQ
W�JUDGXDWH�IURP

KLJK�VFKRRO��DQG�LQ�P\�\RXQJHU�GD\V�,�ZRXOG�EH�KDSS\

WR�GR�WKDW���

7+(�&2857���0H�WRR���

05��3$5+$0���$QG�QRZ�,
P�WRR�ROG�DQG

IDW�WR�GR�WKDW�QRZ�

7+(�&2857���,�KHDU�\RX���$OO�ULJKW�

6R��\RX�GRQ
W�UHDOO\�KDYH�DQ\WKLQJ�RYHU�KHUH"��'R
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\RX�ZDQW�WR�SXW�DQ\WKLQJ�RQ�WKH�UHFRUG�DERXW�\RXU

VHWWOHPHQW"

05��3$5+$0���<RXU�+RQRU��ZH�DUH

ILJKWLQJ�RYHU�ZKHWKHU�FHUWDLQ�GHSRVLWLRQV�VKRXOG�EH

WDNHQ�ZKHQ�,
P�QRW�DYDLODEOH�

05��:5,*+7���1R��WKH�0RWLRQ�WR

'LVPLVV�LV�WKH�RQO\�WKLQJ�ZH�DUH���

05��3$5+$0���2K��\HV��VLU��ZH�GRQ
W

KDYH�GRFXPHQWV�UHDG\���,�GRQ
W�KDYH�WKH�FKHFN��VR

WKHUH
V�QRWKLQJ�

05��:5,*+7���$V�WR�WKH�0RWLRQ�WR

'LVPLVV"

05��3$5+$0���2K��ZHOO��,�KDYH�DQ

RSLQLRQ��<RXU�+RQRU��LI�\RX�ZDQW�WR�KHDU�LW�,
OO

WHOO�\RX���,�GLGQ
W�WKLQN�WKDW�\RX�ZDQWHG�WR�

7+(�&2857���1R��

05��3$5+$0���,�DP�RXW�RI�WKH�FDVH�

EXW�,�KDYH�GRQH�PHGLFDO�PDOSUDFWLFHV����

7+(�&2857���)RU�D�ORQJ�WLPH���

05��3$5+$0������D�ORQJ��ORQJ�WLPH�

<RXU�+RQRU��DQG�,�FRXOG�WHOO�\RX�ZKDW�,�WKLQN�DERXW

WKHVH�WKLQJV�EXW���

7+(�&2857���7KDW�LV�RND\���

05��3$5+$0���,�NQHZ�WKDW�\RX�GLGQ
W

ZDQW�WR�KHDU�LW���<RXU�+RQRU��LI�ZH�DUH�JRLQJ�WR�JR�
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FRXOG�,�JR�WR�WKH�UHVWURRP"��

7+(�&2857���<HDK��\HDK��JR�DKHDG���

05��3$5+$0���,W
V�EHHQ�VHYHUDO�KRXUV�

OLNH�PD\EH�VRPHRQH�HOVH�ZDQWV�WR���

7+(�&2857���7KDW�ZRXOG�EH�JUHDW��

05��3$6&+$/���,�KDYH�JRW�WKDW�0RWLRQ

WR�&RPSHO��EXW�LI�WKH\�DUH�JRLQJ�WR�ZLWKGUDZ�WKH

REMHFWLRQV�XS�WKHUH��WKDW�LV����RU�ZH�DUH�WDONLQJ

DERXW�ZLWKGUDZLQJ�WKH�ZLWQHVV"

7+(�&2857���,V�\RXU�0RWLRQ�WR�&RPSHO

DV�WR�WKRVH"

05��3$6&+$/���7KDW�LV�

7+(�&2857���:HOO��\RX�ZLWKGUHZ�\RXU

REMHFWLRQ�

05��:5,*+7���&RUUHFW��<RXU�+RQRU�

$QG�ZH�KDYH�DOUHDG\�H[SUHVVHG�WR�3DW�WKDW�LI�WKH

0RWLRQ�WR�'LVPLVV�LV�GHQLHG�DQG�ZH�DUH�DOORZHG�WR�JR

IRUZDUG��WKHQ�ZH�GRQ
W�LQWHQG�WR�FDOO�1XUVH�+LJK�RU

LQYROYH�KLP�LQ�WKH�FDVH�DQ\�IXUWKHU��WKDW�ZH�ZRXOG

JR�IRUZDUG�ZLWK�'U��&KDQVN\�DQ\ZD\�

05��3$6&+$/���$QG�,�ZRXOG�OLNH�WR

LQFRUSRUDWH�WKDW�LQ�P\�0RWLRQ�WR�'LVPLVV�DOVR��WKH\

DUH�QRW�SODQQLQJ�WR�FDOO�KLV�ZLWQHVV�DQ\ZD\���%XW�,

ZRXOG�QHHG�WR�JHW�DQ�RUGHU�WR�WKH�0RWLRQ�WR�&RPSHO

WR�VHQG�WR�7HQQHVVHH���,�FRXOG�SUHSDUH�RQH�IRU�WKH
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&RXUW�LI�\RX�JLYH�PH�SHUPLVVLRQ�

7+(�&2857���$EVROXWHO\�

05��3$6&+$/���2ND\���7KDQN�\RX�

7+(�&2857���6R��GR�\RX�KDYH�DQ\

LVVXHV����ZHOO��,
OO�ZDLW�XQWLO�0U��3DUKDP�JHWV

EDFN�

05��3$6&+$/���<RXU�+RQRU��RQ�WKDW

PRWLRQ�IRU�WKH�7HQQHVVHH�VWXII��WKDW�0RWLRQ�WR

&RPSHO��ZH�ILOHG�DQ�DIILGDYLW���([FXVH�PH��D

PHPRUDQGXP�RQ�WKDW��DQG�,�ZRXOG�OLNH�WR�LQFRUSRUDWH

WKDW�LQ�WKH�UHFRUG���6R��LI�,�JHW�DQ�RUGHU�IURP�\RX

WKHUH�LV�VRPH�UHIHUHQFH�WKDW�WKDW�VXSSOHPHQWDO�ZDV

WKHUH�

7+(�&2857���2ND\���$EVROXWHO\�

05��3$6&+$/���3XUVXDQW�WR�WKH

LQWHUVWDWH�FRPSDFW�DQG�WKH�GHSRVLWLRQV�DQG�GLVFRYHU\

UHTXLUHPHQWV�WDNH�SDUW��WKDW�LV�ZKDW�,�ZDV�JRLQJ�WR

GR�

�3DXVH��

05��3$5+$0���7KDQN�\RX��<RXU�+RQRU�

7+(�&2857���<HV��VLU���1RZ��OHW�PH

DVN�\RX�WKLV���$UH�WKHUH�DQ\�PDWWHUV�WKDW�,�QHHG�WR

DGGUHVV�WR�KHDU�WRGD\"��,�PHDQ��,�NQRZ�\
DOO�KDG

VRPH�EDFN�DQG�IRUWK�JRLQJ�RYHU�WKHVH�

05��3$5+$0���,�GRQ
W�PLQG���,�KDG�D
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0RWLRQ�WR�4XDVK�WKH�GHSRVLWLRQ��,�GRQ
W�FDUH�LI�\RX

KHDU�LW�WKDW�ZD\���2U�LI�KH�KDV�D�0RWLRQ�IRU

6DQFWLRQV�DJDLQVW�PH��ZKLFK�LV�XQEHOLHYDEOH��EXW

,
OO�KDYH�WKH�VDPH�DUJXPHQW�IRU�ERWK�RI�WKHP��<RXU

+RQRU��VR�ZH�FDQ�JR�IRUZDUG�

05��:5,*+7���<RXU�+RQRU��0U��3DUKDP

KDV�ZLWKGUDZQ��YLD�HPDLO��KLV�0RWLRQV�WR�4XDVK�

05��3$5+$0���<HV��<RXU�+RQRU���,
P

KDSS\�WR�KHDU�KLV�0RWLRQ�IRU�6DQFWLRQV��LW�LV�WKH

VDPH�DUJXPHQW�IRU�WKH�0RWLRQ�WR�4XDVK���

05��:5,*+7���<RXU�+RQRU��WKH�0RWLRQ

IRU�6DQFWLRQV�ZDV�QRW�RQ�WKH�URVWHU�WRGD\��VR�,

PHDQ��,�GLGQ
W�FRPH�SUHSDUHG�ZLWK�DOO�RI�WKH�HPDLOV�

%XW�HVVHQWLDOO\�LW�MXVW�ERLOV�GRZQ�WR��ORRN��ZH

ILOHG�WKH�QRWLFH�RI�,QWHQW�LQ�1RYHPEHU���:H�ILOHG

WKH�VXPPRQV�DQG�FRPSODLQWV�LQ�0DUFK���6LQFH�ODWH

0DUFK�,�KDYH�EHHQ�WU\LQJ�WR�MXVW�VFKHGXOH�D

GHSRVLWLRQ�RI�WKH�HPSOR\HHV�IRU�$Q0HG���$QG�HYHU\

WLPH�,�KDYH�WULHG��,�KDYH�VDLG��\RX�NQRZ��KHUH�LV�D

QRWLFH�RI�GHSRVLWLRQ��GDWH��WZR�PRQWKV��WZR�DQG�D

KDOI�PRQWKV�RXW��LI�WKLV�GRHVQ
W�ZRUN�IRU�\RX��JLYH

PH�DQ�DOWHUQDWLYH�GDWH���

7KH�ILUVW�WZR�WLPHV�,�GLG�WKDW��0U�

3DUKDP�UHI����KH�MXVW�VDLG��+H\��WKDW�GRHVQ
W�ZRUN

IRU�PH���+H�JDYH�QR�H[SODQDWLRQ�WR�VD\�WKDW�GRHVQ
W
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ZRUN�IRU�PH���<RX�NQRZ��LW�GRHVQ
W�ZRUN�IRU�P\�WLPH

VFKHGXOH���'LG�QRW�SURYLGH�DQ\�DOWHUQDWLYH�GDWHV�

6R��WKHQ�,�WULHG�DJDLQ�LQ�0D\���,�ZRUNHG�ZLWK�0U�

3DVFKDO�DQG�VDLG��+H\��JX\V��ZH�KDYH�JRW�DERXW�IRXU

GHSRVLWLRQV�RI�$Q0HG�HPSOR\HHV�WKDW�ZH�QHHG�WR�GR�

FDQ�\
DOO�JLYH�PH�VRPH�GDWHV�

,�ZRUNHG�ZLWK�0U��3DVFKDO��DQG�ZH

VDLG��ZH�VDLG��-XO\���WK�RU�-XO\���WK�DQG�-XO\���WK�

DJDLQ�JLYLQJ�DOPRVW�WZR�PRQWKV
�QRWLFH���$QG�ZH�VHQW

LW�RYHU�WR�-LP�VD\LQJ��RU�0U��3DUKDP��+H\��\RX�NQRZ�

0U��3DUKDP��GRHV�WKLV�ZRUN�IRU�\RX���<RX�NQRZ��ZH

ZDLW�D�ZHHN���0U��3DUKDP��GRHV�WKLV�ZRUN�IRU�\RX�

*RW�QR�UHVSRQVH���0U��3DU����ZH�ZDLW�DQRWKHU�ZHHN�

)LQDOO\�DIWHU����GD\V�RU�VRPHWKLQJ��RU����GD\V�

ILQDOO\�,�VDLG��/RRN��\RX�NQRZ��GR�\RX�ZDQW�WR�EH

LQYROYHG�LQ�KHOSLQJ�XV�WR�VHW�GHSRVLWLRQ�GDWHV��DQG

DJDLQ�JRW�QR�UHVSRQVH�

6R��WKHQ��,�VDLG��$OO�ULJKW��ILQH���,

VHQW�D�QRWLFH�RI�GHSRVLWLRQ�WKDW�PH�DQG�3DW�KDG

ZRUNHG�RQ�IRU�WKH���WK�DQG���WK���2QO\�WKHQ�GLG�,

JHW�D�UHVSRQVH�EDFN��LPPHGLDWHO\��VD\LQJ��2K��WKRVH

GDWHV�GRQ
W�ZRUN�ZLWK�XV���$QG��DJDLQ��QRW�SURYLGLQJ

DOWHUQDWLYH�GDWHV��EXW�MXVW�EHLQJ�OLNH��+H\��WKDW

GRHVQ
W�ZRUN�ZLWK�P\�VFKHGXOH��LW�GRHVQ
W�PDWWHU�

<RXU�+RQRU��,�KDYH�EHHQ�WU\LQJ�WR�FRPPXQLFDWH�ZLWK
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0U��3DUKDP�IRU�OLWHUDOO\�IRXU�PRQWKV���,�KDYH�VHQW

HPDLOV���,�KDYH�VHQW�YRLFH�PDLOV������SHUFHQW�RI

WKRVH�JR�FRPSOHWHO\�XQDQVZHUHG���1R�UHVSRQVH�DW�DOO�

7KH�RQHV�WKDW�KH�GRHV�HQWHU�D

UHVSRQVH�WR�KH
V�MXVW�VD\LQJ��+H\��WKDW�GRHVQ
W�ZRUN

IRU�PH��EXW�JLYHV�QR�VROXWLRQ�VD\LQJ��+H\��\RX�NQRZ�

WKLV�GDWH�GRHVQ
W�ZRUN�IRU�PH��EXW�KRZ�DERXW�WKLV

GDWH���$QG�HYHQ�WRGD\�,�VDLG��\RX�NQRZ��ZH�KDYH

VFKHGXOHG�GHSRVLWLRQV�RQ�WKH���WK���$QG�,�VDLG��+H\�

0U��3DUKDP��DUH�\RXU�JX\V�JRLQJ�WR�EH�WKHUH"��$QG�KH

VDLG��1R���$QG��LQ�IDFW��KH�VDLG��,�GRQ
W�FDUH�ZKDW

-XGJH�0F,QWRVK�VD\V��P\�JX\V�DUH�QRW�JRLQJ�WR�EH

WKHUH���$QG�KH�VDLG���

7+(�&2857���,�PLJKW�WDNH�RIIHQVH�WR

WKDW�

05��3$5+$0���,�XQGHUVWDQG�WKDW��<RXU

+RQRU���,�DP�JRLQJ�WR�ILOO�LQ�WKH�EODQNV�IRU�\RX

ZKHQ�KH�ILQLVKHV��<RXU�+RQRU�

7+(�&2857���2ND\�

05��:5,*+7���$QG�VR��ZKHQ�VRPHERG\

GRHVQ
W�HYHQ�HQJDJH�LQ�WKH�EDVLF�FRPPXQLFDWLRQ�RI

UHVSRQGLQJ�WR�HPDLOV��UHVSRQGLQJ�WR�YRLFH�PHVVDJHV�

LW�EDVLFDOO\�VD\V��7KH�HQWLUH�FRXUW�V\VWHP�KDV�WR

UHYROYH�DURXQG�P\�VFKHGXOH��ZKLFK��\RX�NQRZ�

HYLGHQWO\�UHTXLUHV�DERXW�ILYH�PRQWKV
�QRWLFH�WR�GR�D
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GHSRVLWLRQ���,�GRQ
W�NQRZ�ZKDW�WR�GR�

6R��ZH����WKH�PRWLRQ�VSHFLILFDOO\�

WKH�0RWLRQ�IRU�6DQFWLRQV�LQYROYHV��ZH�KDG�WKDW

GHSRVLWLRQ��ZH�WULHG�WR�VFKHGXOH�D�GHSRVLWLRQ�IRU

WKH���WK���:H�KDG�WKH�FRXUW�UHSRUWHU�WKHUH���0U�

3DVFKDO�ZDV�WKHUH���7KH�ZLWQHVV�GLGQ
W�VKRZ�XS���,

GRQ
W�NQRZ�LI�0U��3DUKDP�HYHQ�WROG�WKH�ZLWQHVV�DERXW

WKH�GHSRVLWLRQ���%XW��DJDLQ��LW�GLGQ
W�MXVW�FRPH�RXW

RI�WKH�EOXH���,W�HYROYHG�RXW�RI�QXPHURXV�DWWHPSWV�WR

EH�OLNH��+HUH�LV�WKH�GHSRVLWLRQ�GDWH��GRHV�WKLV�ZRUN

IRU�\RX��LI�QRW�JLYH�PH�DOWHUQDWLYH�GDWHV�

0U��3DUKDP�KDV�QHYHU�SURYLGHG�PH

DOWHUQDWLYH�GDWHV��H[FHSW�UHFHQWO\�ZKHUH�KH�VDLG�

2K��,�KDYH�VRPH�DYDLODELOLW\�LQ�6HSWHPEHU�IRU�D�GDWH

WKDW�\RX�DVNHG�PH�DERXW�DOO�WKH�ZD\�EDFN�LQ�0D\�

6R��OLNH��\HDK��,�FDQ�JLYH�\RX�GDWHV�IRXU�RU�ILYH

PRQWKV�RXW�

$QG�P\�GXW\��<RXU�+RQRU��XQGHU�WKH

5XOHV�RI�3URIHVVLRQDO�&RQGXFW��LW�LV�P\�GXW\�

6SHFLILFDOO\�LW�VD\V��,�DP�WR�H[SHGLWH�P\�FDVHV���,

KDYH�D�GXW\�WR�ZRUN�FDVHV�XS�DV�TXLFNO\�DV�,�FDQ�

<RXU�+RQRU���$QG�ZH�QHHG�WR�GR�GHSRVLWLRQV�RI

ZLWQHVVHV��EHFDXVH�WKRVH�LQHYLWDEO\�OHDG�WR�PRUH�

\RX�NQRZ��OHDG�WR�RWKHU�GLVFRYHULHV�WKDW�LGHQWLI\

RWKHU�SRWHQWLDO�ZLWQHVVHV�WKDW�ZH�QHHG�WR�GR�
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$QG�,�DP�ZRUNLQJ�ZLWK�FOLHQWV�ZKR

WKHLU�SULPDU\�EUHDGZLQQHU�RI�WKHLU�IDPLO\�KDV�GLHG�

7KH\�DUH�LQ�ILQDQFLDO�GLVWUHVV���7KH\�QHHG�D

UHVROXWLRQ�WR�WKLV�FDVH���$QG�IRU�0U��3DUKDP�WR�MXVW

VD\�WKDW����\RX�NQRZ��,�NQRZ�WKDW�KH�KDV�,�WKLQN

RYHU����DFWLYH�FDVHV��IRU�KLP�WR�VD\��1R��WKH�IDPLO\

KDV�WR�ZDLW��,�QHHG�WR�WDNH�DV�PDQ\�FDVHV�DV�,�FDQ

DQG�PDNH�DV�PXFK�PRQH\�DV�,�FDQ��VR�WKLV�IDPLO\�ZKR

KDV�KDG�VLJQLILFDQW�LQMXU\�DQG�GHDWK�DQG�LV�LQ

ILQDQFLDO�GLVWUHVV��WKH\�KDYH�WR�ZDLW�RQ�P\

VFKHGXOH���7KDW�LV�QRW�ULJKW��<RXU�+RQRU���

$QG�LW�LV�QRW�ULJKW�IRU�KLP�WR

FRPSOHWHO\�JKRVW�PH�RQ�HPDLOV�DQG�YRLFH�PDLOV��DQG

QRW�HYHQ�KDYH�WKH�OHDVW�ELW�RI�SURIHVVLRQDO�FRXUWHV\

WR�VD\��-D\��,
P�UHVSRQGLQJ�WR�\RX��KH\��LI�\RX�ZDQW

D�GDWH�LQ�-XO\��KH\��\RX�NQRZ��,�ZLOO�WU\�WR�JLYH

\RX�WKH�EHVW�DOWHUQDWLYH�GDWH�,�FDQ���,W�LV�MXVW���

DQG��DJDLQ��\RX�NQRZ��KH
V�EHHQ�GRLQJ�WKLV�IRU

ORQJHU�WKDQ�,�KDYH��EXW�LQ�WKH����RU����\HDUV�WKDW�,

KDYH�EHHQ�GRLQJ�LW��,�KDYH�QHYHU�H[SHULHQFHG�WKLV

OHYHO�RI�SURIHVVLRQDO�GLVUHVSHFW��GLVFRXUWHV\��DQG

WKDW�LV�WKH�UHDVRQ�WKDW�,�EURXJKW�LW�IRUZDUG�WR�\RX�

<RXU�+RQRU���

$QG�IRU�VRPHERG\�WR�VLW�LQ�WKH�EDFN

RI�WKH�FRXUWURRP�ZKLOH�D�-XGJH�LV�UXOLQJ�RQ�FDVHV
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DQG�VD\��,�GRQ
W�FDUH�ZKDW�WKH�KHOO�WKH�-XGJH�VD\V

UHJDUGLQJ�WKHVH�GHSRVLWLRQV��LW�LV�MXVW�OLNH����,

KDYH�MXVW�QHYHU�H[SHULHQFHG�LW�EHIRUH�LQ�P\����RU���

\HDUV�

05��3$5+$0���,�GRQ
W�ZDQW�WR�EHODERU

WKH�LVVXH��<RXU�+RQRU���$OO�RI�WKDW�LV�SDWHQWO\

XQWUXH���7KLV�FDVH�JRW�ILOHG�RQ�0DUFK��WK���0DUFK���

KH�XQLODWHUDOO\�QRWLFHG�GHSRVLWLRQV�RI�DOO�RI�XV�

0DUFK���WK���+H�VDLG�LQ�D�ODWHU�HPDLO��WZR�PRQWKV

ODWHU��KH�QHYHU�GRHV�WKDW���:HOO��KH�GLG���$QG�KH

KDV�EHHQ�GRLQJ�LW�FRQWLQXRXVO\�VLQFH�KH�GLG�LW�RQ

0DUFK���WK���

+H�VHW�WKHVH�GHSRVLWLRQV�IRU�-XQH���

,�ZDV�DFWXDOO\�DYDLODEOH���,�ZDV�DYDLODEOH���7KHUH

LV�QR�HPDLOV�ZKHUH�,�VDLG�WKDW�,�DP�QRW�DYDLODEOH�

KRZHYHU��0U��3DVFKDO�ZDV�QRW�DYDLODEOH���6R��KH

JLYHV�KLP�D�SDVV�RQ�-XQH��WK�IRU�DOO�RI�WKHVH

GHSRVLWLRQV���%XW�ODWHU�RQ��\RX�ZLOO�KHDU��KH

GRHVQ
W�JLYH�PH�DQ\�SDVVHV���

6R��ZKHQ�WKDW�KDSSHQHG�ZH�KDG�PRUH

HPDLOV���+H�VDLG��,�ZDQW�WR�GR�WKHP�LQ�0D\��DQG�KH

JDYH�WZR�GDWHV���$QG�,�UHVSRQGHG�DQG�VDLG��,
P

XQDYDLODEOH�RQ�WKRVH�GDWHV���$QG�LW�GLGQ
W�PDWWHU

DQ\ZD\��EHFDXVH�0U��3DVFKDO
V�FOLHQW��.HYLQ�0RUWRQ�

ZDVQ
W�DYDLODEOH���6R��KH�JDYH�0U��3DVFKDO�D�SDVV
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DQG�GLGQ
W�VD\�DQ\WKLQJ�DERXW�PH�

6R��WKHQ�KH�VWDUWV�HPDLOLQJ�PH�LQ

0D\���$QG��<RXU�+RQRU��,�ZURWH�KLP�LQ�$SULO�DQG�,

WROG�KLP�WKDW�,�ZDVQ
W�DYDLODEOH�IRU�WKRVH�0D\

GDWHV���$QG�KH�VWDUWV�HPDLOLQJ��DQG�,�WROG�KLP��,�DP

FRPSOHWHO\�VZDPSHG�LQ�0D\�DQG�,�KDYH�QXPHURXV�IDPLO\

YDFDWLRQV���0\�FKLOGUHQ�ZHUH�LQ�WRZQ�IURP�RXW�RI

VWDWH��ILUVW�WLPH�,�KDG�VHHQ�WKHP�LQ�D�ORQJ�WLPH

EHFDXVH�RI�&29,'���$QG�,�GR�QRW�UHVSRQG�WR�P\�HPDLOV

ZKHQ�,
P�RQ�YDFDWLRQ��<RXU�+RQRU���,�DP�VRUU\��,

GRQ
W���,�GRQ
W�FDUH�DERXW�P\�HPDLOV�ZKHQ�,
P�RQ

YDFDWLRQ�

6R��ZKHQ�,�ILQDOO\�JRW�EDFN�WR�WKH

RIILFH�RQ�0D\���WK��,�PHUHO\�UHVSRQGHG�DQG�VDLG��,
P

QRW�DYDLODEOH�RQ�WKH���WK�DQG�WKH���WK���0U��3DVFKDO

KDG�RIIHUHG�WZR�RWKHU�GDWHV��WKH���WK�DQG���WK�RI

-XO\���,�ZDV�DYDLODEOH�WKRVH�GDWHV��KRZHYHU�KH

ZDVQ
W���+H�GHFLGHG�KLV�VFKHGXOH�ZDV�PRUH�LPSRUWDQW�

$QG�,�WROG�KLP�RQ�WKH���WK�DQG���WK�,�KDG�WR�ILOH

DQRWKHU�0RWLRQ�WR�4XDVK��ZKLFK�LV�WKH�RQH�WKDW�,

KDYH�KHUH�LQ�P\�KDQG��DQG�,�ODLG�RXW�WKH�VFHQDULR

IRU�<RXU�+RQRU���

,QWHUHVWLQJO\��0U��3DVFKDO��DIWHU�KH

FKRVH�WKH�GDWH�WKDW�KH�ZRXOGQ
W�FKDQJH�RQ�WKH���WK�

0U��3DVFKDO�QRWLFHG�RQ�0D\���WK�WKH�GHSRVLWLRQV�RI
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WKH�SODLQWLIIV���,W�WRRN�KLP�ILYH�ZHHNV�ODWHU���1RZ

KH
V�FRPSODLQLQJ�DERXW�PH�QRW�UHVSRQGLQJ�LQ�IRXU

ZHHNV���,W�WRRN�KLP�ILYH�ZHHNV�ODWHU�WR�WHOO�0U�

3DVFKDO�WKDW�KH�FRXOGQ
W�ILQG�RQH�RI�KLV�FOLHQWV�

$QG�ZKHQ�KH�ILQDOO\�IRXQG�KHU�ILYH�ZHHNV�ODWHU�VKH

KDG�D�YDFDWLRQ���$QG�ZKDW�GLG�0U��3DVFKDO�GR�

EHFDXVH�KH�LV�SURIHVVLRQDO��KH�VDLG��2ND\��QR

SUREOHP��ZH�ZLOO�UHVFKHGXOH�LW�

6R��DIWHU�DOO�RI�WKDW�KDSSHQHG��,�JRW

ZLWK�0U��3DVFKDO��ZH�WDONHG�RQ�WKH�SKRQH�LQ�HDUO\

-XQH��DQG�,�FDQ�KDQG�XS�WZR�OHWWHUV�WKDW�ZHUH

ZULWWHQ�E\�0U��3DVFKDO�WR�0U��:ULJKW�ZKHUH�0U�

3DVFKDO��LQ�WKH�ILUVW�RQH��VDLG��,�DP�WLUHG�RI�EHLQJ

LQ�WKH�PLGGOH��,�KDYH�QHYHU�KDG�DQ\ERG\�WU\�DQG�PDNH

PH�VKRZ�XS�IRU�GHSRVLWLRQV�RQ�WKH�GD\V�ZKHQ�,�DP

DOUHDG\�VFKHGXOHG�IRU�RWKHU�WKLQJV���/LIH�LV�WRR

VKRUW��OHW
V�JHW�WKLV�WRJHWKHU���

:H�WDONHG�DW�OHQJWK��DQG�,�VDLG�

7KHVH�DUH�WKH�GDWHV�,
P�DYDLODEOH�LQ�$XJXVW���$QG

0U��3DVFKDO�VDLG��:HOO��,
P�QRW�DYDLODEOH��WKHVH�DUH

WKH�GDWHV�,
P�DYDLODEOH���,�VDLG��,�DP�QRW

DYDLODEOH���%HFDXVH�WKH�ILUVW�KDOI�RI�$XJXVW��<RXU

+RQRU��,�DP�JRLQJ�RQ�D�YHU\�OHQJWK\�IDPLO\�YDFDWLRQ

DQG�WKHQ�,�DP�SDUWLFLSDWLQJ�LQ�D�PHGLFDO�PDOSUDFWLFH

WULDO�LQ�&ROXPELD��,�FKHFNHG�\HVWHUGD\�WR�PDNH�VXUH
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WKDW�LW�ZDV�VWLOO�JRLQJ�IRUZDUG�DQG�LW�LV���

0U��3DVFKDO�KDV�D�WULDO�DW�WKH�HQG�RI

$XJXVW�DQG�QHHGV�D�IXOO�ZHHN�RI�SUHSDUDWLRQ�EHIRUH

WKDW���:H�KDYH�QR�GDWHV�LQ�$XJXVW��WKH�WZR�RI�XV�

6R��ZH�JRW�WRJHWKHU�DQG�JDYH�0U��:ULJKW�IRXU�GD\V�LQ

6HSWHPEHU���)RXU�GD\V���,�VWLOO�KDYH�WZR�RI�WKRVH

DYDLODEOH���7KH�RWKHU�WZR�DUH�JRQH�EHFDXVH�,�KDYH

JRW�RWKHU�WKLQJV�WR�GR���

$QG�,
P�VRUU\�WKDW�,�DP����,�KDYH�D

YHU\�JRRG�SUDFWLFH��<RXU�+RQRU���$OZD\V�KDYH���$QG�

WKDQN�*RG�,�GR��EHFDXVH�,�JHW�SDLG�E\�WKH�KRXU���$QG

,�DP�YHU\�EXV\��DQG�SHRSOH�LQ�P\�FDVHV�DUH�ERRNHG

RXW�IRXU�DQG�ILYH�PRQWKV��<RXU�+RQRU���,Q�IDFW��MXVW

:HGQHVGD\�RI�WKLV�ZHHN��WR�JLYH�\RX�DQ�H[DPSOH��ZH

KDG�VFKHGXOHG�D�GHSRVLWLRQ�WZR�PRQWKV�DJR�RI�D

GRFWRU�LQ�WKH�FDVH���$QG�WKH�DWWRUQH\�IRU�WKH�GRFWRU

ZURWH�XV�DQ�HPDLO�WZR�KRXUV�EHIRUH�WKH�GHSRVLWLRQ

DQG�VDLG��,�FDQ
W�GR�LW�WRGD\�

'LG�ZH�DFW�OLNH�KLP"��1RERG\�DFWHG

OLNH�KLP��LQFOXGLQJ�WKH�SODLQWLII
V�ODZ\HU�WKDW�ZDV

VXSSRVHG�WR�GHSRVH�WKLV�JX\�WKDW�KH�KDG�EHHQ�ZDLWLQJ

WZR�PRQWKV�IRU�LQ�D�FDVH�WKDW�LV�PXFK�ROGHU�WKDQ

WKLV�RQH��WZR�\HDUV���$QG�WKH\�VDLG��2ND\��MXVW�OHW

XV�NQRZ�ZKHQ�\RX�DUH�DYDLODEOH���5HDO�VLPSOH��<RXU

+RQRU���
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%XW�ZH�JDYH�KLP�GDWHV�LQ�6HSWHPEHU�

$QG�,�KDYH�DQ�HPDLO�KHUH�ZKHUH�KH�VDLG��,�GRQ
W

FDUH��,
P�QRW�JRLQJ�WR�JLYH�KLP����,
P�DYDLODEOH

WKRVH�GDWHV��EXW�,
P�QRW�OHWWLQJ�KLP�JR�RQ�WKRVH�WZR

GDWHV�EHFDXVH�KH�ZDQWV�WR�ILOH�D�0RWLRQ�IRU

6DQFWLRQV���6R��LI�\RX�UXOH�RQ�WKDW��KH�FDQ�IODVK�LW

DURXQG���%XW��<RXU�+RQRU��,�KDYH�QHYHU�UHIXVHG�WR

OHW�WKHVH�WZR�QXUVHV�EH�GHSRVHG���

7R�DGG�WR�LW��<RXU�+RQRU��WKDW�DIWHU

DOO�RI�WKLV�ZHQW�GRZQ�DERXW�WKH���WK�DQG�WKH���WK�LQ

WKH�EHJLQQLQJ�RI�-XQH��KH�ILOHV�DQ�RIIHU�RI

MXGJPHQW���:KLFK�ZH��WR�TXRWH�WKH�*RGIDWKHU��LW�ZDV

DQ�RIIHU�ZH�FRXOGQ
W�UHIXVH���,W�ZDV�VR�JRRG�ZH

FRXOGQ
W�EHOLHYH�LW��ZH�WKRXJKW�LW�ZDV�D�W\SR��LW

KDG�WR�KDYH�DQRWKHU�QXPEHU�RQ�LW��VR�ZH�DFFHSWHG�LW�

6R��P\�FOLHQWV�QR�ORQJHU�DUH

GHIHQGDQWV�LQ�WKLV�FDVH��<RXU�+RQRU���,�PHDQ��WKH\

DUH�IDFW�ZLWQHVVHV���(YHQ�OHVV�D�UHDVRQ���,Q�-XO\�

ULJKW�QRZ��<RXU�+RQRU��WKLV�FDVH�LV�IRXU�PRQWKV�ROG�

7KHUH�LV�QR�VFKHGXOLQJ�RUGHU���$V�\RX�NQRZ�IURP�WKH

5XOHV�RI�&LYLO�3URFHGXUH��LW�FDQQRW�EH�SXW�RQ�WKH

URVWHU�XQWLO����PRQWKV��ZKLFK�LV�0DUFK�RI��������,

GRQ
W�NQRZ�DERXW�\RX�KHUH�LQ�$QGHUVRQ�&RXQW\��EXW�,

FDQ�WHOO�\RX�ULJKW�QRZ�LQ�5LFKODQG�&RXQW\�ZH�KDYH���

,�KDYH�FDVHV�IURP������WKDW�VWLOO�FDQ
W�JHW�VHW�
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,Q�IDFW��WKH�GHSRVLWLRQV�,�KDYH�RQ

WKH���WK��<RXU�+RQRU��DUH�IRU�D������FDVH�WKDW�LV�RQ

WKH�URVWHU�IRU�WKLV�0RQGD\���$QG�-XGJH�0DQQLQJ�KDV

JLYHQ�XV�D�EUHDN�DERXW�WKDW��EXW�ZH�DUH�JRLQJ�WR

KDYH�D�VWDWXV�FRQIHUHQFH�ZKHQ�KH�JHWV�EDFN�IURP

.HUVKDZ�&RXQW\�D�ZHHN�IURP�QRZ�WR�WDON�DERXW�ZKHQ

WKDW�FDVH�LV�JRLQJ�WR�EH�VHW�

6R��,
P�VXSSRVHG�WR�MXVW�GURS�WKHVH

GHSRVLWLRQV�RQ�WKH���WK�DQG���WK�WKDW�KDYH�EHHQ

VFKHGXOHG�IRU�PRQWKV�EHFDXVH�KH�ZDQWV�WR�GR�D

GHSRVLWLRQ�WKDW�KH�FRXOG�KDQGOH�DQ\�RWKHU�WLPH���,W

LV�IRXU�PRQWKV�ROG��<RXU�+RQRU���,�GRQ
W�JHW�LW���

%XW�ZH�JDYH�KLP�GDWHV���,�ZDV

DYDLODEOH�RQ�WKH��WK�RI�-XQH���,�ZDV�DYDLODEOH�RQ

WKH���WK�DQG���WK�RI�-XO\���:H�JRW�WRJHWKHU���3DW

FDQ�FRQILUP�WKLV��EHFDXVH�3DW�ZDV�WLUHG�ZLWK�DOO�RI

WKLV�PHVV�JRLQJ�RQ�EHWZHHQ�0U��:ULJKW�DQG�PH��DQG�ZH

JDYH�KLP�IRXU�GDWHV���$QG�KH�VDLG��1R��,
P

DYDLODEOH��,�GRQ
W�FDUH�

1RZ��<RXU�+RQRU��\RX�NQRZ��LW�LV�\RXU

GLVFUHWLRQ��<RXU�+RQRU��EXW�,�FDQ
W�EH�WZR�SODFHV�DW

RQFH���$QG�EHOLHYH�PH��,�ZRXOG�ORYH�WR�WDNH�WKHVH

GHSRVLWLRQV��,�JHW�SDLG�E\�WKH�KRXU���%XW�,�FDQ
W�RQ

WKRVH�WZR�GDWHV���$QG�,�KDYH�RWKHU�GDWHV�,�ZDV

DYDLODEOH���+H�JDYH����
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7+(�&2857���/HW�PH�VWRS�\RX�IRU�D

VHFRQG�LI�,�PD\���)LUVW�RI�DOO��,
P�QRW�LVVXLQJ�DQ\

VDQFWLRQV���6HFRQG��-D\��WKLV�LV�QRW�WKH�ILUVW�WLPH

ZKHUH�,�KDYH�KDG�\RX�QRWLFLQJ�GHSRVLWLRQV�ZLWKRXW

FRQVXOWLQJ�ZLWK�RSSRVLQJ�FRXQVHO���$QG�LW�LV����QR�

$QG�LW�LV�VRPHWKLQJ�WKDW�LV�D�UHSHWLWLYH�LVVXH�WKDW

FRPHV�IURP����DQG�LW�VWHPV�IURP�\RX���$QG�\RX�DUH

MXVW�JRLQJ�WR�KDYH�WR�OHDUQ�WR�ZRUN�ZLWK�SHRSOH

EHWWHU�WKDQ�ZKDW�\RX�DUH�GRLQJ�

,�PHDQ��WKLV�LV�QRW�WKH�ILUVW�FDVH

ZKHUH�ZH�KDYH�KDG�VLPLODU�W\SH�FRQGXFW��VLPLODU

FRPSODLQWV���%XW�LW
V�UHYHUVHG���$QG�LW�LV�MXVW�QRW

JRLQJ�WR�EH�SXW�XS�ZLWK�DQ\PRUH���,
P�WHOOLQJ�\RX�

,�NQRZ�WKDW�\RX�DUH�YHU\�]HDORXV�DQG�\RX�DUH�D�JRRG

ODZ\HU��EXW�\RX�QHHG�WR�OHDUQ�KRZ�WR�SOD\

DSSURSULDWHO\���,�GRQ
W�ZDQW�\RX�PRYLQJ�

1RZ��ULJKW�QRZ��,�ZDQW�WR�VHW�WKRVH

GDWHV�LQ�6HSWHPEHU���2ND\"��,V�WKDW�D�SUREOHP��RU

\RX�KDYH�D�SUREOHP"

05��3$6&+$/���,�DP�WKH�RQH�ZKR

SURSRVHG�WKRVH�GDWHV��EXW�,�GLGQ
W�H[SHFW�WKDW�,�ZDV

JRLQJ�WR�EH�FDOOHG���,�PD\�KDYH�D�FRQIOLFW���

7+(�&2857���6LU"��

05��3$6&+$/���,�PD\�KDYH�GHYHORSHG�D

FRQIOLFW�VLQFH�-XQH��<RXU�+RQRU�
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05��3$5+$0���7KH�RQO\�RQH�WKDW�,
P

DYDLODEOH�RQ�WKRVH�IRXU�GDWHV��DUH�WKH��WK�DQG�WKH

��WK���$QG�,�FRXOG�KDYH�P\�ZLWQHVVHV��EHFDXVH�,

WDONHG�WR�WKHP�WKLV�ZHHN�DERXW�WKRVH�GDWHV�

7+(�&2857���2ND\���/HW
V�VWRS�ULJKW

QRZ��DQG�OHW
V�JR�FKHFN�DQG�VHH�LI�\
DOO�FDQ�FRPH�XS

ZLWK�WKH�GDWHV���,�ZDQW�WKRVH�GRQH�WRGD\�EHIRUH�ZH

JHW�RXW�RI�KHUH�

05��3$6&+$/���-XGJH��OHW�PH�VD\�WKLV�

0\�RQO\�SUREOHP����,�ZLOO�GR�DQ\WKLQJ���,�KDYH�EHHQ

ZLOOLQJ�WR�GR�DQ\WKLQJ�IURP�GD\�RQH���,�KDYH�D�YHU\

VPDOO�FDVH�RQ�WKH�GRFNHW�

7+(�&2857���,I�\RX�FDQ
W�GR�LW��WKHQ

OHW
V�FRPH�XS�ZLWK�DOWHUQDWLYH�GDWHV�

05��3$6&+$/���,�KDYH�D�YHU\�VPDOO

FRQGHPQDWLRQ�FDVH�WKDW�LV�QRW�GDWH�FHUWDLQ�LQ

/DXUHQV��DQG�,�FRXOG�JHW�D�SKRQH�FDOO��WKDW�LV�DOO

,
P�VD\LQJ���,�GRQ
W�ZDQW�LW�WR�GLVUXSW�DQ\�LI�ZH

JHW�WKLV�EDFN�WRJHWKHU�GXULQJ�WKDW�WLPH�IUDPH���

7+(�&2857���:HOO��,�DP�JRLQJ�WR�WDNH

D�ILYH�PLQXWH�EUHDN���<
DOO�WU\�WR�JHW�WRJHWKHU���,

ZLOO�FRPH�EDFN�RXW�KHUH�DQG�ZH�DUH�JRLQJ�WR�SXW�WKH

GDWH�RQ�WKH�UHFRUG�

05��3$6&+$/���7KDW�LV�WKH�GDWH�

7+(�&2857���2ND\���<
DOO�VKDUH�WKDW
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DURXQG�VRPH�

�5HFHVV��

7+(�&2857���$OO�ULJKW���+DYH�\
DOO

FRPH�XS�ZLWK�D�WLPH"

05��:5,*+7���<HV��VLU��ZH�KDYH�

7+(�&2857���2ND\���

05��:5,*+7���<HV��VLU��6HSWHPEHU��WK

DW������D�P��DW�$Q0HG�+RVSLWDO�

05��3$5+$0���)RU�ERWK�QXUVHV"

05��:5,*+7���<HV��VLU�

7+(�&2857���7KDW�LV�JRRG�IRU�\RX"

05��3$5+$0���<HV��VLU�

7+(�&2857���$QG�HYHQ�WKRXJK�\RX

UHVROYHG�\RXU�DVSHFW�RI�WKH�FDVH��\RX�DUH�JRLQJ�WR

VWLOO�DWWHQG��,�DVVXPH"

05��3$5+$0���<HV��VLU���:HOO��KH

DVNHG�PH�WKDW���5LJKW�QRZ�,�WKLQN�VR��<RXU�+RQRU�

<RX�NQRZ��DQ\ERG\�EH\RQG�WKDW��,
P�QRW�VXUH�ZKHWKHU

,�ZLOO�VWLOO�EH�LQ�LW�RU�QRW���$QG��<RXU�+RQRU�

VLQFH�\RX�GLG�VXFK�D�JRRG�MRE�ZLWK�WKH�VFKHGXOH�,

ZLOO�MXVW�NHHS�FRQWDFWLQJ�\RX�DERXW�KHOSLQJ�PH�WR

JHW�WKLQJV�VHW�

7+(�&2857���,�DP�VRUU\"

05��3$5+$0���,�VDLG��6LQFH�\RX�GLG�D

JRRG�MRE�ZLWK�WKLV�VFKHGXOH�WRGD\��\RX�GRQ
W�PLQG�PH
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FRQWDFWLQJ�\RX�DJDLQ�ODWHU�RQ�GRZQ�WKH�URDG�LQ�RWKHU

FDVHV"

7+(�&2857���1R��FDOO�PH���%XW�,�WHOO

\RX�ZKDW�QRZ��LI�\RX�KDYH�JRW�3DVFKDO�LQYROYHG�ZLWK

LW��GRQ
W�FDOO�PH���2ND\"��1R�

�/DXJKWHU��

7+(�&2857���$OO�ULJKW���6R��3DW��\RX

DUH�JRRG�WR�JR�ZLWK�WKDW�WLPH�WRR"�

05��3$6&+$/���<HV��VLU��ZKHQHYHU�LW

LV��,�GRQ
W�FDUH���:H�WDON��ZH�ZLOO�PDNH�WKH

VFKHGXOH��ZH�ZLOO�JHW�ZKDWHYHU�QHHGV�WR�EH�GRQH�

7+(�&2857���$OO�ULJKW���,�DP�JRLQJ�WR

UHDG�\RXU�VXEPLVVLRQV���'R�,�KDYH�\RXU�PHPRUDQGD��DV

WR�WKH�RWKHU"

05��:5,*+7���2K��\HV��VLU���$V�WR�WKH

0RWLRQ�WR�'LVPLVV"��,W�ZDV�ILOHG�DORQJ�ZLWK�WKH�&9

RI�1XUVH�+LJK�

7+(�&2857���$OO�ULJKW��JX\V���%HWZHHQ

WKDW�DQG�OLVWHQLQJ�WR�SODQQLQJ�FRPPLVVLRQ�WHVWLPRQ\�

,�DP�JRLQJ�WR�KDYH�D�IXQ�ZHHNHQG���%XW�,�ZLOO�VHH

\
DOO�ODWHU���7KDQN�\RX���*RRG�WR�VHH�\RX�

�:KHUHXSRQ��WKH�KHDULQJ�FRQFOXGHG��
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�

&(57,),&$7(�

�
�
67$7(�2)�6287+�&$52/,1$��
�
&2817<�2)�2&21((����
�
�����,��021$�/��0$1/(<��&RXUW�5HSRUWHU��FHUWLI\�WKDW�
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STATE OF SOUTH CAROLINA 

 

COUNTY OF ANDERSON 

 

Travis Walker, Individually and as Personal 

Representative of the Estate of Douglas 

Williford, and Lolita Moore,  

 

Plaintiffs, 

 

         vs.  

 

AnMed Health, Anderson Emergency 

Associates, P.A., Kevin Morton NP, Jamie 

Moon RN, and Betty Boyles RN,  

 

Defendants.  

 

IN THE COURT OF COMMON PLEAS 

 

C.A. File No. 2021CP0400470 

 

 

 

 

 

PLAINTIFFS’ MEMORANDUM IN 
OPPOSITION TO DEFENDANT’S 

MOTION TO DISMISS  
 

 

TO:  Defendants and their attorneys. 
 

Plaintiffs respectfully submit this memorandum of law in opposition to Defendants Motion 

to Dismiss.  Defendant’s motion should be denied because (1) the three year statute of limitations 

was tolled due to Defendants failure to object to the sufficiency of Nurse High’s affidavit when it 

was filed as part of the Notice of Intent to File Suit, (2) Plaintiffs have complied with the express 

requirements of S.C. Code §15-79-125 and §15-36-100(A), (3) if Plaintiffs original affidavit was 

defective, then Plaintiffs complied with §15-36-100(E) which allows amendment of an alleged 

defective affidavit within 30 days, and (4) Plaintiffs case is not “frivolous” as evidenced by the 

fact that they have obtained the affidavit of an expert emergency room doctor.   

BACKGROUND 

 Plaintiffs filed a Notice of Intent to File Suit on November 5, 2020.  The case was assigned 

the case number 2020NI0400020.  S.C. Code §15-79-125 requires the filing of an affidavit of an 

expert witness “subject to the affidavit requirements of §15-36-100” as part of the requirements 

for filing the Notice of Intent to File Suit.  Subject to §15-79-125(A), “filing the Notice of Intent 
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to File Suit tolls all applicable statutes of limitations”.  During the following four months, 

Defendant AEA / Morton make no accusation that the affidavit filed with the Notice of Intent was 

insufficient and proceeded with participating in the pre-suit mediation on March 4, 2021 without 

objection.  The proof of ADR was subsequently filed on March 22, 2021 and the Walker v. Anmed 

et al Case No: 2020NI0400020 was closed.   

 Subsequently, Plaintiffs filed the Summons and Complaint on March 6, 2021 using the 

same affidavit as was used when filing the prior Notice of Intent to File Suit.  Defendant first raised 

the issue of a defective affidavit in their Answer submitted on April 13, 2021.  Pursuant to §15-

36-100(E), Plaintiffs then amended the alleged affidavit to replace Kevin High, RN with Michael 

Chansky, MD on April 21, 2021.   

LEGAL STANDARD 
 
 “Questions of statutory interpretation are questions of law, which we are free to decide 

without any deference to the court below.” Grier v. AMISUB of S.C., Inc., 397 S.C. 532, 535, 725 

S.E.2d 693, 695 (2012). Statutes in derogation of the common law are to be strictly 

construed. Epstein v. Coastal Timber Co., 393 S.C. 276, 285, 711 S.E.2d 912, 917 (2011). “Under 

this rule, a statute restricting the common law will ‘not be extended beyond the clear intent of the 

legislature.’ ” Grier, 397 S.C. at 536, 725 S.E.2d at 696 (quoting Crosby v. Glasscock Trucking 

Co., 340 S.C. 626, 628, 532 S.E.2d 856, 857 (2000) ). Statutes limiting a claimant's right to bring 

suit are subject to this rule. Id. In Grier, this Court reviewed subsection (B) of 15-36-100 and 

found the statute restricted a plaintiff's common law right to bring a malpractice claim, requiring 

the Court to strictly construe the statute's requirements. 397 S.C. at 538, 725 S.E.2d at 697.  Prior 

to initiating a medical malpractice action, section 15-79-125(A) requires a plaintiff to 

contemporaneously file a supporting affidavit from an expert witness in compliance with section 
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15-36-100.  Specifically, §15-36-100(A)(3) provides that an “expert witness” includes individuals 

that have scientific, technical, or other specialized knowledge which may assist the trier of fact in 

understanding the evidence and determining a fact or issue in the case, by reason of the individual’s 

study, experience, or both. 

ARGUMENT 

1. The three year statute of limitations was tolled due to Defendants failure to object to 
the sufficiency of Nurse High’s affidavit when it was filed as part of the Notice of 
Intent to File Suit. 
 
As noted above, Plaintiffs first submitted the affidavit of Nurse High in conjunction with 

the Notice of Intent filed on November 5, 2020.  Pursuant to S.C. Code §15-79-125 the same 

affidavit requirements are required at the point of filing the Notice of Intent as are imposed when 

filing a Summons and Complaint.  Defendant AEA / Morton made no objection to the sufficiency 

of Nurse High’s affidavit as it pertained to the Notice of Intent and proceeded in participating in 

the pre-suit mediation without ever raising the objection of the insufficiency of Nurse High’s 

affidavit.   

Subject to §15-79-125(A), “filing the Notice of Intent to File Suit tolls all applicable 

statutes of limitations”.  As such, even if Plaintiffs were to agree in arguendo that Nurse High’s 

affidavit was defective, the Motion to Dismiss should be denied because the applicable three year 

statute of limitations would have been tolled.  Once the Notice of Intent was filed without objection 

any applicable statute of limitation was tolled and the only time bar to any future filings would be 

the six year statute of repose which would not run until January 18, 2024.  Plaintiffs subsequently 

filed an amended affidavit naming Michael Chansky, MD as the expert witness on April 21, 2021.  

It is undeniable that Dr. Chansky would meet any and all affidavit requirements and that his 

affidavit was filed prior to January 18, 2024.      
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As such, Defendants AEA / Morton’s Motion to Dismiss should be denied because they 

filed to raise any contemporaneous objection to the sufficiency of the affidavit at the time of the 

filing of the Notice of Intent to File Suit that tolled any applicable statute of limitations and 

Plaintiffs have inarguably filed a sufficient affidavit within the timeframe of the six year statute of 

repose.   

2. Plaintiffs have complied with the express requirements of S.C. Code § 15-79-125 and 
§15-36-100(A), 
 
Even if the Court were to disagree that the applicable timeframe to file the Summons and 

Complaint (and sufficient affidavits) does not run until January 2024 and has already passed, the 

Motion to Dismiss should be denied because Plaintiffs have complied with the affidavit 

requirements of §15-79-125 and §15-36-100(A).  Nowhere does either statute set forth a 

requirement that the expert affidavit be from an expert in the same field / specialty as Defendants.  

In fact, Defendant AEA / Morton even makes reference to a specific case – Eades vs. Palmetto 

Cardiovascular and Thoracic, 422 S.C. 196, 810 S.E.2d 848 (S.C. 2018) – wherein the Court found 

that a medical professional’s affidavit was not barred simply because he was not of the same 

specialty as the Defendant.   

Specifically, §15-36-100(A)(3) provides that an “expert witness” includes individuals that 

have scientific, technical, or other specialized knowledge which may assist the trier of fact in 

understanding the evidence and determining a fact or issue in the case, by reason of the individual’s 

study, experience, or both.  Looking at Nurse High’s affidavit, it is readily apparent that he has 

extensive personal experience, training, and education in emergency medicine.  (See attached 

hereto Kevin High, RN’s affidavit as “Exhibit 1”)  In fact, Nurse High is an Associate Professor 

in Emergency Medicine at the Vanderbilt School of Medicine.  See Id. at pg. 4.  Nurse High not 

only has extensive experience in emergency medicine going back to the late 1980s, but he also 
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teaches emergency medicine at the Vanderbilt School of Medicine.  As such, Nurse High is 

extensively qualified to offer expert testimony opinions as to the appropriate care and treatment 

that Mr. Williford should have received while in the emergency department that would have 

prevented his premature death and his affidavit is not defective merely because he does not have 

an MD or NP behind his name.   

Therefore, Defendants AEA / Morton’s Motion to Dismiss should be denied because Kevin 

High, RN’s affidavit complies with §15-36-100(A)(3) and Plaintiffs, therefore, have met the 

requirements of both §15-36-100 and §15-79-125.   

3. If Plaintiffs original affidavit was defective, then Plaintiffs complied with §15-36-
100(E). 
 
Even if the Court were to disagree that the applicable timeframe to file the Summons and 

Complaint (and sufficient affidavits) does not run until January 2024 and that Nurse High’s 

affidavit complies with the affidavit requirements of § 15-79-125 and §15-36-100(A), the Motion 

to Dismiss should still be denied because Plaintiffs have complied with the requirements of §15-

36-100(E).   

Pursuant to §15-36-100(E), in situations where an affidavit filed with a medical malpractice 

complaint or Notice of Intent is alleged to be defective (as in this case), Plaintiffs have the express 

ability to amend the affidavit to cure any alleged defect within 30 days.  Specifically, §15-36-

100(E) explicitly sets forth that if a Defendant alleges Plaintiffs’ affidavit is defective, then “the 

plaintiff may cure the alleged defect by amendment within thirty days of service oft the motion 

alleging that the affidavit is defective.”   

In the present case, it is undisputed that Defendant AEA / Morton first raised the allegation 

of Nurse High’s affidavit being defective on April 13, 2021.  It is also undisputed that Plaintiff 

amended the affidavit within the 30 day time limit substituting Michael Chanksy, MD in for Kevin 

ELECTRO
NICALLY FILED - 2021 Jul 21 9:20 PM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2021CP0400470

- 205 -



  6 

High, RN on April 21, 2021.  Defendant makes no argument that the amended affidavit naming 

Michael Chansky, MD as the expert witness is insufficient.  Rather, Defendant AEA / Morton 

attempts to couch the amended affidavit as a “new” affidavit rather than an “amended” affidavit.  

Simply put, §15-36-100(E) puts no restrictions on the types of amendments that can be used to 

cure an alleged defect.  As such, there is no prohibition in §15-36-100(E) preventing the 

amendment of the affiant if that is what the Defendant is alleging is defective.  As noted above, 

statutes limiting a claimant's right to bring suit are to be strictly construed.   

Therefore, Plaintiffs have properly amended the affidavit within 30 days of the allegation 

of the defect pursuant to §15-36-100(E) and Defendants motion to dismiss should be denied.   

4. Plaintiffs case is not “frivolous” as evidenced by the fact that they have obtained the 
affidavit of an expert emergency room doctor 
 
Defendants AEA / Morton point out that the entire point of the affidavit requirements is to 

discourage frivolous claims.  (See Def Supp. Memo in Support pg. 2 ¶5).  This case involves a 

medical malpractice claim wherein a man died because his aortic aneurysm was not diagnosed 

when he came the emergency room.  Nurse Morton has even admitted in deposition that the 

aneurysm that would later rupture causing Mr. Williford’s death was on his differential diagnosis, 

would have been present at the ER visit, could have been identified with proper imaging studies, 

but that he chose not to order the imaging studies even though aortic aneurysm was still on his 

differential.  Additionally, Plaintiffs have submitted two affidavits from medical experts both 

affirming that Mr. Williford received substandard emergency treatment and that the inappropriate 

treatment caused Mr. Williford’s death.  Simply put, this is not a frivolous case and is a case that 

should go to a jury to decide the potential fault of the parties based on the merits of the case.  
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CONCLUSION 

For the reasons set forth above, Plaintiffs pray that the Court would find that (1) the three 

year statute of limitations was tolled due to Defendants failure to object to the sufficiency of Nurse 

High’s affidavit when it was filed as part of the Notice of Intent to File Suit, (2) Plaintiffs have 

complied with the express requirements of S.C. Code §15-79-125 and §15-36-100(A), (3) even if 

Plaintiffs original affidavit was defective, then Plaintiffs complied with §15-36-100(E) which 

allows amendment of an alleged defective affidavit within 30 days, and (4) Plaintiffs case is not 

“frivolous”.   

       Respectfully submitted, 

       Jay Wright                                    , 

       Jay F. Wright 

       McGowan, Hood & Felder, LLC 

       135 Edinburgh Court, Suite 202  

       Greenville, SC 29607 

       (864) 252-4406 

       jaywright@mcgowanhood.com 

 

       Attorney for Plaintiff 

July 21, 2021 

Anderson, SC 
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: . .:'!, 1\\\ANMED HEAI.ffTi ·:-.'"' AH MC Hospital Williford, Douglas Vincent 
' . 800· N Fant Street 

Anderson SC 29621-5708 
MRN: 000379088, DOB: 7/22/1957, Sex: M 
Acct#:2000131000 
Adm: 1/24/2018 D/C: 1/24/2018 

Reason for Visit 

• Motor Vehicle Crash (patient was restrained driver of vehicle with minor driver rear damage. patient co neck and L hip pain. patient 
refused to be boarded per EMS, ambulatory at this time. patient noted to be hypertensive---has not taken BP medication tonight. ) 

JVIJ)toryehicle collision, initial encottntfillpJ:Lmarv}"--Y .... e""'s'----- -------- - ------- - -----
Muscle strain of left upper back, initial encounter Yes 

Visit Information 

Admission Information 
· ,g .. x."EN"'BE3 = t ·-7 -·'"'"*· ' 

Arrival Date/Time: 
· Admission Type: 

, Means of Arrival: 

·· •Transfer Source: 

Admit Provider: 

01/24/2018 2239 

...... ,., .. ............ ,_ .. ¾/T""F ··'•' ·· · 

01/24/2018 2108 
Urgent 

Car 

Admit Date/Time: 
Point of Origin: 

Primary Service: 

Service Area: 

Attending Provider: 

Home Or Self Care None 

01/24/2018 2133 
Non-healthcare 
Facility 
Emergency 
Medicine 
AH ANMED 
HEALTH SERVICE 
AREA 

IP Adm . Date/Time: 
Admit Category: 

Secondary Service: N/A 

Unit: AnMed Health 
Emergency 
Department 

Referring Provider: 

n · 
AnMed Health 
Emergency Department 

·· No Pc,...g __________________ """-"...,.,,,==-----------------------
. An Med Health Emergency If symptoms worsen 

Department 

Events =~ 
ED Arrival at 1/24/2018 2108 

, o::,:,•, ,,:, V ·'•'n ,, ,•,: .. H,• r::m:r:::::::-~ , . i _ * . "& l't!TV7iT::7'.ln:::z::c:r:ttri "' m:rr·:::tr:t:1271tt"str::, t ''.ft ··«:w:::r:r::t H' , 

Unit: AnMed Health Emergency Department 
User: Danielle Alexander 

Unit: AnMed Health Emergency 
Department 
User: Betty A Boyles, RN 

Unit: AnMed Health Emergency 
Department 
User: Betty A Boyles, RN 

Room: Minor 08 

Patient class: Emergency 

Room: Minor 08 

Patient class: Emergency 

800 North Fant Street Anderson South 
Carolina 29621 864-512-1000 

Bed: MINOS 

Bed: MINOS 

Unit: AnMed Health Emergency 
Department 

Room: Minor 08 Bed: MINOS 

,,, -,,. , . User: Jamie B Moon, RN Patient class: Emergency 

Generated on 12/11 /20 11 : 59 AM Page 55 
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H. W. PAT PASCHAL, JR. 
ATTORNEY-AT-LAW 

644 E. WASHINGTON STREET 
GREENVILLE, SOUTH CAROLINA 29601 

TELEPHONE (864) 282-1976 
FACSIMILE (864) 282-1971 

frontdesk@ppalaw.com  
          

 
Carol L. Adkins, RN, BSN, CLNC     
      Medical-Legal Consultant             

 
August 19, 2021  

  
The Honorable Richard Shirley 
(by email: rshirley@andersoncountysc.org 
 
 Re:    RE: Travis Walker, Individually and as Personal Representative of the 
 Estate of Douglas Williford, and Lolita Moore, Plaintiffs, vs. AnMed Health, 
 Anderson Emergency Associates, P.A., Kevin Morton NP, Jamie Moon RN, and 
 Betty Boyles RN, Defendants.   C.A. File No. 2021CP0400470 

 
   
Dear Mr. Shirley:  
 
 Please find attached an Exhibit VUMC Return to subpoena) being efiled this same 
day in support of the pending Motion to Dismiss. 
 
 The exhibit has been efiled and no additional filing or action is required. . 
 
 With warmest regards, 
      Very truly yours, 
      S/Pat Paschal      
      H.W. Pat Paschal, Jr. 
 
Cc: The Honorable Lawton McIntosh (via email to Ms. Tammy Jennings at 
 lmcintoshsc@sccourts.org)  
 Counsel of record by email only.  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 
Williford, and Lolita Moore,  
 
Plaintiffs, 
 
         vs.  
 
AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 
Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No. 2021CP0400470 
 
 
 
 

PLAINTIFFS’ MOTION TO 
RECONSIDER 

 
TO:  Defendants and their attorneys. 

 
YOU WILL PLEASE TAKE NOTICE that Plaintiffs, through their undersigned attorneys, 

pursuant to the provisions of Rule 59(e) SCRCP, hereby move this Honorable Court to alter or 

amend its judgment as it relates to the Court’s order granting Defendants Anderson Emergency 

Associates, P.A., and Kevin Morton, NP’s motion to dismiss.   

Based upon the records and filings, including the Plaintiffs’ memorandum in opposition to 

the Defendants’ motion to dismiss, as well as the transcript of the hearing on the Defendants’ 

motion to dismiss, the Plaintiffs respectfully contend that the Court erred as a matter of law in 

granting the Defendants’ motion to dismiss.  Respectfully, the Plaintiffs submit that issues relevant 

to Defendants’ motion to dismiss have been misunderstood, not consider, or not ruled upon, and 

Plaintiffs respectfully moves this court to reconsider its Order granting Defendants’ motion to 

dismiss.  
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PROCEDURAL HISTORY 

 Plaintiffs filed a Notice of Intent to File Suit on November 5, 2020.  The case was assigned 

the case number 2020NI0400020.  S.C. Code §15-79-125 requires the filing of an affidavit of an 

expert witness “subject to the affidavit requirements of §15-36-100” as part of the requirements 

for filing the Notice of Intent to File Suit.  Subject to §15-79-125(A), “filing the Notice of Intent 

to File Suit tolls all applicable statutes of limitations”.  During the following four months, 

Defendant AEA / Morton make no accusation that the affidavit filed with the Notice of Intent was 

insufficient and proceeded with participating in the pre-suit mediation on March 4, 2021 without 

objection.  The proof of ADR was subsequently filed on March 22, 2021 and the Walker v. Anmed 

et al Case No: 2020NI0400020 was closed.   

 Subsequently, Plaintiffs filed the Summons and Complaint on March 6, 2021 using the 

same affidavit as was used when filing the prior Notice of Intent to File Suit.  Defendant first raised 

the issue of a defective affidavit in their Answer submitted on April 13, 2021.  Pursuant to §15-

36-100(E), Plaintiffs then amended the alleged affidavit to replace Kevin High, RN with Michael 

Chansky, MD on April 21, 2021.   

Defendants filed a motion to dismiss on April 13, 2021 alleging that the affidavit filed with 

the Complaint pursuant to §15-36-100 was defective.  On July 21, 2021 Plaintiffs filed a 

memorandum in opposition to Defendants’ motion to dismiss, attached hereto as Exhibit “1”.  A 

hearing was held on July 23, 2021 before Judge Lawton McIntosh.  Thereafter, on August 27, 

2021, the Court entered a Form 4 Order granting Defendant’s motion to dismiss, attached hereto 

as Exhibit “2”, stating “Defendants Morton and AEA’s Motion to Dismiss is granted.  Mr. Paschal 

to prepare formal order”.  This motion to reconsider follows.   

LEGAL STANDARD 
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 “[A] party usually is allowed to ask the court to reconsider its decision even if it means 

rehashing all or part of an argument previously presented.” Elam v. S.C. Dep’t Transp., 361 S.C. 

9, 21-22, 602 S.E.2d 772, 779 (2004).  A Rule 59(e) motion provides a vehicle through which a 

party may (1) request that the circuit court reconsider matters properly encompassed in a decision 

on the merits or “alter or amend” its judgment, or (2) attempt to obtain a ruling on issues or 

arguments previously raised to the court. Id.  A party may file a Rule 59(e) motion when it believes 

the court “misunderstood, failed to fully consider, or perhaps failed to rule on an argument or issue, 

and the party wishes for the court to reconsider or rule on it.” Id. at 24, 602 S.E.2d at 780.   

ARGUMENT 

A. The Court’s ruling fails to consider Plaintiffs’ argument that the three year statute 
of limitations was tolled due pursuant to § 15-79-125(A) 
 

As noted above, Plaintiffs first submitted the affidavit of Nurse High in conjunction with 

the Notice of Intent filed on November 5, 2020.  Pursuant to S.C. Code §15-79-125 the same 

affidavit requirements are required at the point of filing the Notice of Intent as are imposed when 

filing a Summons and Complaint.  Defendant AEA / Morton made no objection to the sufficiency 

of Nurse High’s affidavit as it pertained to the Notice of Intent and proceeded in participating in 

the pre-suit mediation without ever raising the objection of the insufficiency of Nurse High’s 

affidavit.  After the pre-suit mediation was conducted without objections, the proof of ADR was 

subsequently filed on March 22, 2021 and the Walker v. Anmed et al Case No: 2020NI0400020 

was closed.   

Subject to §15-79-125(A), “filing the Notice of Intent to File Suit tolls all applicable 

statutes of limitations” attached hereto as Exhibit “3”.  As such, even if Nurse High’s affidavit 

was defective as it pertains to the filing of the Summons and Complaint, the Motion to Dismiss 

should be denied because the applicable three year statute of limitations would have been tolled 
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upon the filing of the Notice of Intent and/or upon the filing of the proof of ADR / closing of the 

Walker v. Anmed et al Case No: 2020NI0400020.  Once the Notice of Intent was filed without 

objection and/or the NOI case was closed, any applicable statute of limitation was tolled and the 

only time bar to any future filings would be the six year statute of repose which would not run 

until January 18, 2024.  Plaintiffs subsequently filed an amended affidavit naming Michael 

Chansky, MD as the expert witness on April 21, 2021.  It is undeniable that Dr. Chansky would 

meet any and all affidavit requirements of §15-36-100(E) and that his affidavit was filed prior to 

January 18, 2024.      

As such, Defendants AEA / Morton’s Motion to Dismiss should be denied because they 

failed to raise any contemporaneous objection to the sufficiency of the affidavit at the time of the 

filing of the Notice of Intent to File Suit and/or prior to the NOI case being closed resulting in a 

tolling of the applicable statute of limitations and Plaintiffs have inarguably filed a sufficient 

affidavit within the timeframe of the six year statute of repose.   

B. The Court’s ruling fails to consider Plaintiffs’ argument that if the original 
affidavit was defective, then Plaintiffs complied with §15-36-100(E).   

 
Pursuant to §15-36-100(E), attached hereto as Exhibit “4”, in situations where an affidavit 

filed with a medical malpractice complaint or Notice of Intent is alleged to be defective (as in this 

case), Plaintiffs have the ability to amend the affidavit to cure any alleged defect within 30 days.  

Specifically, §15-36-100(E) explicitly sets forth that if a Defendant alleges Plaintiffs’ affidavit is 

defective, then “the plaintiff may cure the alleged defect by amendment within thirty days of 

service of the motion alleging that the affidavit is defective.”   

In the present case, it is undisputed that Defendant AEA / Morton first raised the allegation 

of Nurse High’s affidavit being defective on April 13, 2021.  It is also undisputed that Plaintiff 

amended the affidavit to cure this alleged defect within the 30 day time limit substituting Michael 
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Chansky, MD in for Kevin High, RN on April 21, 2021.  Defendant makes no argument that the 

amended affidavit naming Michael Chansky, MD as the expert witness is insufficient.  Rather, 

Defendant AEA / Morton attempts to couch the amended affidavit as a “new” affidavit rather than 

an “amended” affidavit.   

Simply put, §15-36-100(E) puts no restrictions on the types of amendments that can be 

used to cure an alleged defect.  As such, there is no prohibition in §15-36-100(E) preventing the 

amendment of the affiant if that is what the Defendant is alleging is defective.  South Carolina case 

law is clear that statutes limiting a claimant's right to bring suit are to be strictly construed.  Statutes 

in derogation of the common law are to be strictly construed. Epstein v. Coastal Timber Co., 393 

S.C. 276, 285, 711 S.E.2d 912, 917 (2011). “Under this rule, a statute restricting the common law 

will ‘not be extended beyond the clear intent of the legislature.’ ” Grier v. AMISUB of S.C., Inc., 

397 S.C. 532, 535, 725 S.E.2d 693, 695 (2012), 397 S.C. at 536, 725 S.E.2d at 696 (quoting Crosby 

v. Glasscock Trucking Co., 340 S.C. 626, 628, 532 S.E.2d 856, 857 (2000). Statutes limiting a 

claimant's right to bring suit are subject to this rule. Id. In Grier, this Court reviewed subsection 

(B) of 15-36-100 and found the statute restricted a plaintiff's common law right to bring a 

malpractice claim, requiring the Court to strictly construe the statute's requirements. 397 S.C. at 

538, 725 S.E.2d at 697. 

The Legislative intent of §15-36-100 was to prevent the filing of frivolous civil lawsuits, 

not to act as a procedural stumbling block to prevent a claimant from exercising their 

Constitutional right to a trial by jury in legitimate cases of potential professional negligence.       

This case involves a medical malpractice claim wherein a man died because his aortic 

aneurysm was not diagnosed when he came the emergency room.  Defendant Morton has even 

admitted in deposition that the aneurysm that would later rupture causing Mr. Williford’s death 
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was on his differential diagnosis, would have been present at the ER visit, could have been 

identified with proper imaging studies, but that he chose not to order the imaging studies even 

though aortic aneurysm was still on his differential diagnosis.  Additionally, Plaintiffs have 

submitted affidavits from two medical experts both affirming that Mr. Williford received 

substandard emergency treatment and that the inappropriate treatment caused Mr. Williford’s 

death.  Simply put, this is not a frivolous case and is a case that should go to a jury to decide the 

potential fault of the parties based on the merits of the case.    

Furthermore, it is inarguable that amended affidavit substituting Dr. Chansky for Nurse 

High filed by Plaintiffs would be sufficient to meet the standard of §15-36-100.  As such, Plaintiffs 

have met the statutory requirements showing this case is not a frivolous claim.  As such, Plaintiffs 

should be allowed to amend the affidavit pursuant to §15-36-100(E) so that jury can rightly 

determine whether Mr. Williford’s death was due to professional negligence instead of §15-36-

100(E) being used to prevent a valid claim of wrongful death which was never the Legislative 

intent.   

Therefore, Plaintiffs have properly amended the affidavit within 30 days of the allegation 

of the defect pursuant to §15-36-100(E) and Defendants’ motion to dismiss should be denied.   

CONCLUSION 

 Plaintiffs respectfully requests the Court alter or amend its order of August 27, 2021 to 

deny Defendants’ motion to dismiss.   

 
       Respectfully submitted, 
       s/ Jay Wright                                 , 
       Jay F. Wright, SC Bar No. 78738 
       McGowan, Hood & Felder, LLC 
       135 Edinburgh Court, Suite 202  
       Greenville, SC 29607 
       (864) 252-4406 
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       jaywright@mcgowanhood.com 
 
       Attorney for Plaintiff 
 
September 2, 2021 
Anderson, SC 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Travis Walker, Individually and as Personal 
Representative of the Estate of Douglas 
Williford, and Lolita Moore,  
 
Plaintiffs, 
 
         vs.  
 
AnMed Health, Anderson Emergency 
Associates, P.A., Kevin Morton NP, Jamie 
Moon RN, and Betty Boyles RN,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No. 2021CP0400470 
 
 
 
 

PLAINTIFFS’ ANSWERS TO 
DEFENDANT ANDERSON 

EMERGENCY ASSOCIATES AND 
KEVIN MORTON, NP’S FIRST 
REQUESTS FOR ADMISSION 

 

 
 Comes now Plaintiffs, by and through their undersigned counsel, pursuant to Rule 36 of 

the South Carolina Rules of Civil Procedure, and hereby answer Defendant Anderson Emergency 

Associates and Kevin Morton, NP’s First Requests for Admission to the Plaintiffs as follows:   

1. That Richard Kevin High is a registered nurse and not licensed now or ever as a nurse 
practitioner or physician. 
 
ANSWER: Admitted.   
 

2. That in accordance with the South Carolina Nursing Act and South Carolina Medical Act, 
the practice of medicine includes the performance of “medical acts”. 
 
ANSWER: Denied.  Plaintiffs see no definition in either act specifically defining the 

practice of medicine to include “medical acts”.  However, Plaintiff would 
admit that the practice of medicine does require medical professionals to 
perform medical acts.   

 
3. That in accordance with the South Carolina Nursing Act and South Carolina Medical Act, 

the term “medical acts” includes these specific acts: 
a. ordering and interpreting of tests, 
b. forming a medical diagnosis, 
c. determining a medical treatment plan, 
d. prescribing medications, and 
e. deciding admission or discharge of a patient. 
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ANSWER: Denied.  Plaintiffs see no definition in either act specifically defining “medical 
acts” and as such can make no determination as to whether the specific acts 
would require the classification of the listed acts as “medical acts”.     

 
4. That a nurse cannot testify as to standard of care or the exercise of the standard of care in 

the practice of medicine by a physician or nurse practitioner. 
 
ANSWER: Denied.  However, Plaintiffs would note that Nurse High is not rendering 

specific opinions as to the standard of care of a “physician or nurse 
practitioner.”  Nurse High is offering opinions of the appropriate ER 
treatment that reasonable healthcare providers should provide to patients 
presenting in Mr. Williford’s condition and has the appropriate qualifications 
to express an opinion as to the appropriateness of a patient’s treatment in the 
emergency room irrespective of the provider.     

 
5. That a nurse cannot testify as to the standard of care by a physician or physician extender, 

i.e., a nurse practitioner in the performance of the medical acts defined in Request #3 above. 
 
ANSWER: Denied.  However, Plaintiffs would note that Nurse High is not rendering 

specific opinions as to the “practice of medicine” or the standard of care of a 
“physician or nurse practitioner.”  Nurse High is offering opinions of the 
appropriate ER treatment that reasonable healthcare providers should 
provide to patients presenting in Mr. Williford’s condition and has the 
appropriate qualifications to express an opinion as to the appropriateness of a 
patient’s treatment in the emergency room irrespective of the provider  

 
6. That Richard Kevin High is not qualified to testify as to the standard of care for the practice 

of medicine or medical acts by a physician or nurse practitioner.   
 
ANSWER: Denied.  However, Plaintiffs would note that Nurse High is not rendering 

specific opinions as to the “practice of medicine” or the standard of care of a 
“physician or nurse practitioner.”  Nurse High is offering opinions of the 
appropriate ER treatment that reasonable healthcare providers should 
provide to patients presenting in Mr. Williford’s condition and has the 
appropriate qualifications to express an opinion as to the appropriateness of a 
patient’s treatment in the emergency room irrespective of the provider.     

 
 

Respectfully submitted, 

       Jay Wright                                    , 

       Jay F. Wright 
       McGowan, Hood & Felder, LLC 
       135 Edinburgh Court, Suite 202  
       Greenville, SC 29607 
       (864) 252-4406 
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       jaywright@mcgowanhood.com 
       Attorney for Plaintiff 
July 20, 2021 
Anderson, SC 
 
 
 
 
 
 
 

 
CERTIFICATE OF SERVICE 

 
I certify on this date a copy of the foregoing was served on each 

party or counsel of record by ___ mailing, _X_ e-mailing, ____ facsimile, 
or ____ hand delivery in a manner prescribed by applicable Rules of Civil 
Procedure. 

 
July 20, 2021 

 

__________Jay Wright _________ 
Jay F. Wright 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

______________________________ 
 

APPEAL FROM ANDERSON COUNTY 
Court of Common Pleas 

 
R. Lawton McIntosh, Circuit Court Judge 

______________________________ 
 

Case No. 2021-CP-04-00470 
______________________________ 

 
Travis Walker, Individually       ……………..   Appellants,  
and as Personal Representative  
of the Estate of Douglas Williford,  
and Lolita Moore,     

        v. 
 

Anderson Emergency Associates  …………….   Respondents. 
P.A., and Kevin Morton NP,  

______________________________ 
 

NOTICE OF APPEAL 
______________________________ 

 
 Appellants Travis Walker and Lolita Moore, appeal from an order of the Honorable R. 

Lawton McIntosh granting Respondents Anderson Emergency Associates, P.A. and Kevin 

Morton, NP’s Motion to Dismiss and order denying Appellants’ Motion to Reconsider. Appellants 

received notice of the form 4 order granting dismissal on August 27, 2021 and filed a timely Rule 

59(e), SCRCP motion on September 2, 2021.  Appellant received written notice of entry of the 

form 4 order denying Plaintiff’s Motion to Reconsider on September 8, 2021 and the formal order 

granting the motion to dismiss on September 14, 2021.  Pursuant to Rule 203(d)(1)(B), SCACR, 

a copy of the orders Appellant challenges on appeal are attached to this Notice. 

 

- Signature Page to Follow -  

Sep 17 2021
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       Respectfully submitted, 
 
       s/ Jay Wright_________________ 
       Jay F. Wright (SC Bar # 78738) 
       Jordan C. Calloway (SC Bar # 78728)  
       McGowan, Hood & Felder, LLC 
       135 Edinburgh Court Suite 202 
       Telephone: (864) 252-4406 
       Facsimile: (864) 252-4480 
       jaywright@mcgowanhood.com 

jcalloway@mcgowanhood.com  
 

       Attorneys for Appellant 
 
       Other attorneys of record: 
        
       H.W. Pat Paschal, Jr.  
       644 E. Washington Street 
       Greenville, South Carolina 29601 
       Telephone: (864) 282-1976 
       Facsimile: (864) 282-1971 
       hwp@ppalaw.com 
       frontdesk@ppalaw.com 
 

Attorneys for Respondent  
        
 
September 17, 2021 
Greenville, SC 
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CERTIFICATE OF SERVICE 

 I, the undersigned, an employee of McGowan Hood & Felder, LLC, for Appellants, Travis 

Walker and Lolita Moore, do hereby certify that I have this date served the foregoing Noitce of 

Appeal dated September 17, 2021 by personally serving the same pursuant to Section (d)(1) of the 

Supreme Court’s Order dated August 25, 2021, on the following counsel of record using the 

primary email addresses listed in the Attorny Information System (if applicable):   

H.W. Pat Paschal, Jr.  
    644 E. Washington Street 
    Greenville, South Carolina 29601 
    hwp@ppalaw.com 
    frontdesk@ppalaw.com 
    Attorney for Defendant-Respondent  

 

s/ Jay Wright_________________ 
       Jay F. Wright (SC Bar # 78738) 
       McGowan, Hood & Felder, LLC 
       135 Edinburgh Court Suite 202 
       Telephone: (864) 252-4406 
       Facsimile: (864) 252-4480 
       jaywright@mcgowanhood.com 
       Attorneys for Appelants 
       Travis Walker & Lolita Moore 
 
Dated: September 17, 2021 

Sep 17 2021
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McGowan,	Hood	&	Felder,	LLC	
	

Chad	A.	McGowan	(SC,GA,NC)	
S.	Randall	Hood	
John	G.	Felder,	Jr.	

W.	Jones	Andrews,	Jr.	
Russell	T.	Burke	
Jordan	C.	Calloway	
Susan	F.	Campbell	
Deborah	Casey	(NC)*	
Ashley	White	Creech	
Shawn	B.	Deery	

Chance	M.	Farr	(SC,NC)	
Eve	S.	Goodstein	
Kambrell	H.	Garvin	

 

Julia	M.	Flumian	
Whitney	B.	Harrison	

Richard	A.	“Trey”	Jones	III	
Patrick	M.	Killen	
Anna	S.	Magann	

Daniel	W.	Luginbill	
Robert	V.	Phillips	
Ranee	Saunders	

James	L.	Ward,	Jr.	(SC,NC)	
James	Stephen	Welch	(SC,OK)*	

Jay	F.	Wright	
Joseph	G.	Wright,	III*	

*Of	Counsel	

Writer’s	Email:	jaywright@mcgowanhood.com	
 

September 17, 2021 
 

Via e-mail (ctappfilings@sccourts.org) 
The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
P.O. Box 11629 
Columbia, SC 29211 
 
  Re: Walker et al v. Anderson Emergency Associates et al 
   Case No. 2021-CP-04-00470 
 
Dear Ms. Kitchings:   
 
 Pursuant to Section (b)(2) of the Supreme Court’s Order dated August 25, 2021, we are 
submitting for filing at the Court’s e-mail address, ctappfilings@sccourts.org, the attached 
Notice of Appeal on behalf of Appellants Travis Walker and Lolita Moore, along with a copy of 
our Certificate of Service.   
 
 We have served this Notice on all counsel of record pursuant to Section (d)(1) of the 
Supreme Court’s Order dated August 25, 2021. 
 
 Should you have any questions regarding this matter, please do not hesitate to call.   
 
        Sincerely,  
        
        /s Jay F. Wright 
    
        Jay F. Wright  
  

Sep 17 2021
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The Honorable Jenny Abbott Kitchings  
September 17, 2021 
Page 2  
 

135	Edinburgh	Court,	Suite	202,	Greenville,	SC	29607	×	Tel:	864-252-4406	–	Fax:	864-252-4480	
Rock	Hill	×	Columbia	×	Greenville	×	Sumter	×	Pawleys	Island	×	Charlotte	×	Charleston	

www.mcgowanhood.com 

Attachment 
cc: Jordan C. Calloway (jcalloway@mcgowanhood.com) 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

______________________________ 
 

APPEAL FROM ANDERSON COUNTY 
Court of Common Pleas 

 
R. Lawton McIntosh, Circuit Court Judge 

______________________________ 
 

Appellate Case No. 2021-001036 
______________________________ 

 
 Travis Walker, Individually and  ……………..   Appellants, 
 as Personal Representative of 
 the Estate of Douglas Williford,  
 and Lolita Moore, 
                  v. 
 
 Anderson Emergency Associates  
 P.A. and Kevin Moore NP,   ……………….    Respondents. 
 

______________________________ 
 

CERTIFICATE OF COUNSEL 
______________________________ 

 
 Pursuant to Rule 210(g), SCACR, Appellants counsel hereby certifies the Record on 

Appeal contains all material proposed to be included by the parties and not any other material. 

 
       Respectfully submitted, 
 
       /s/ Jordan C. Calloway   
       Jay F. Wright 
       McGowan, Hood & Felder, LLC 
       135 Edinburgh Court, Suite 202  
       Greenville, SC 29607 
       (864) 252-4406 
       jaywright@mcgowanhood.com 
 
       Jordan C. Calloway 
       McGowan, Hood & Felder, LLC 
       1539 Health Care Drive 
       Rock Hill, SC 29732 

Mar 11 2022



       (803) 327-7800 
       jcalloway@mcgowanhood.com 
 
       Whitney B. Harrison 
       McGowan, Hood & Felder, LLC 
       1507 Hampton Street 
       Columbia, SC 29201 
       (803) 779-0100 
       wharrison@mcgowanhood.com 
 
       Attorneys for Appellants 
Rock Hill, SC  
March 11, 2022 
 


