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Pursuant to Rules 221 and 240, SCACR, Respondent John Lucas Tree Expert, Co. hereby 

moves this Court to reconsider its Unpublished Opinion, No. 2022-UP-089, filed March 2, 2022.  

This Court overlooked and/or misapprehended the facts that Plaintiff Elizabeth Lofton’s Motion 

to Amend her Complaint was not ripe for decision because it was not properly before the Circuit 

Court at the time it granted summary judgment to Defendants. In addition, this Court overlooked 

and/or misapprehended the significance of the fact that Plaintiff has never attempted to provide 

any explanation of her unreasonable delay in taking any step to cure her standing problem.  

Finally, and in the alternative, this Court overlooked and/or misapprehended the fact that 

Plaintiff sought leave to amend her complaint in her late-filed opposition to summary judgment, 

Mar 15 2022



2 
 

which the Circuit Court properly denied.  Consequently, there is no need or justification for a 

remand. 

Plaintiff made no effort whatsoever to address her standing problem until the afternoon of 

the November 26, 2018 hearing, despite Defendants having raised this issue in October 2016 and 

again in August 2018. Moreover, after conceding at that hearing that that her Motion to Amend 

was not properly before the Court, (R. p. 165:8-11), Plaintiff failed to even request a hearing on 

her Motion to Amend. Instead, she simply waited until after the Circuit Court granted the 

Defendants’ summary judgment motions and then asserted her Motion to Amend was “properly 

before the court.”  (R. p. 141). Because the only motions set for hearing or decision in this case 

were Defendants’ motions for summary judgment, Defendants have never responded to the late-

filed Motion to Amend which, logically, became moot once summary judgment was granted. 

This Court ruled that the Circuit Court erred by failing to decide Plaintiff’s Motion to 

Amend her Complaint to name the Trust as the Plaintiff.  However, this Court overlooked the 

fact that, at the same time Plaintiff argued on appeal that this failure constitutes reversible error, 

she also argued, as she had below, that no amendment is necessary because she possesses 

statutory standing.  (App. Br. p. 4 (“it is appellants position that amendment is not necessary 

because of the statutory power granted to Trustees”)) (R. p. 141 (“Plaintiff would also show that 

Amendment is not necessary…”)).  Thus, this Court’s conclusion that the Circuit Court erred by 

failing to rule on Plaintiff’s Motion to Amend and requires a remand conflicts with Plaintiff’s 

repeated statements that such an amendment is not necessary.  As this Court has observed, an 

appellant bears the burden of demonstrating that an error was prejudicial, and “whatever doesn’t 

make any difference, doesn’t matter.”  McCall v. Finley, 294 S.C. 1, 4, 362 S.E.2d 26, 28 (Ct. 

App. 1987).  Either Plaintiff was prejudiced by the failure to allow her to amend her complaint, 
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or there is no prejudicial error in the Circuit Court’s failure to allow her to amend. Plaintiff 

cannot have it both ways. 

In any event, Plaintiff’s counsel readily conceded at the November 2, 2018 hearing that 

her Motion to Amend, filed the afternoon of the hearing with no notice to Defendants, was not 

properly before the Court. (R. p. 165:8-19).  Parties are bound by concessions made by their 

counsel.  See, e.g., Pope v. Heritage Comm., Inc., 395 S.C. 404, 430-431, 717 S.E.2d 765, 779 

(Ct. App 2011); Smith v. Pearson, 210 S.C. 524, 530-531, 43 S.E.2d 479, 481-482 (1947) 

(finding party was bound by its counsel’s prior statement); see also United States v. Blood, 806 

F.2d 1218, 1221 (4th Cir. 1986) (“statements by an attorney concerning a matter within his 

employment may be admissible against the retaining client”).  And, while Plaintiff did argue in 

her Motion to Reconsider that she should be allowed to amend her Complaint to correct the 

named Plaintiff, “[a]n issue may not be raised for the first time in a motion to reconsider.”  

Johnson v. Sonoco Prods. Co., 381 S.C. 172, 177, 672 S.E.2d 567, 570 (2009).  As a result, 

because she conceded that her Motion to Amend was not properly before Judge McCoy and, 

therefore, could not be properly raised in her Motion to Reconsider, this Court should hold that 

the Circuit Court did not err or abuse its discretion in not deciding her late-filed Motion to 

Amend. 

Alternatively, Plaintiff argued in her late-filed Response to Defendant’s Motions for 

Summary Judgment that a simple amendment would remedy the standing “defect” in her 

Complaint, asking “leave of the court to amend.” (R. pp. 123-124).  Thus, regardless of whether 

Plaintiff’s Motion to Amend was properly before Judge McCoy, by granting Defendants’ 

motions and rejecting Plaintiff’s opposition to summary judgment, Judge McCoy, in her 

discretion, denied Plaintiff’s unreasonably late request for leave to amend her complaint.  (Supp. 
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R. pp. 21-24).  Thus, this issue has been decided and there is no need or basis for this Court’s 

remand. 

The ruling in Skydive Myrtle Beach v. Horry County, 426 S.C. 175, 826 S.E.2d 585 

(2019), on which this Court relies, is inapplicable to the instant case.  In Skydive, the defendants 

moved to dismiss the plaintiff’s complaint under Rule 12(b)(6), for failure to state a claim. Such 

motions necessarily are filed early in a case.  Rule 12(b)(6), SCRCP (“[a] motion making any of 

these defenses shall be made before pleading if a further pleading is permitted”). In contrast, 

here, Plaintiff’s claim has been pending against Defendant John Lucas Tree since January 2016, 

discovery has been conducted, two separate rounds of motions for summary judgment based on 

Plaintiff’s lack of standing to bring suit in her individual capacity have been filed, one before the 

case was removed from the docket pursuant to Rule 40(j), SCRCP, and one after it was restored. 

Unlike the plaintiff in Skydive, here, Plaintiff had clear notice of the standing issue and had 

ample opportunity to attempt to cure it.  Instead, she did nothing, allowing years to pass, 

memories to fade and witnesses to become unavailable. 

And, while it may be true that, when “a trial court finds a complaint fails ‘to state facts 

sufficient to constitute a cause of action’ under Rule 12(b)(6), the court should give the plaintiff 

an opportunity to amend the complaint pursuant to Rule 15(a) before filing the final order of 

dismissal,”  Skydive, 426 S.C. at 179, 826 S.E.2d at 587, it is equally true, and more applicable to 

the procedural posture of this case, that “[e]very action shall be prosecuted in the name of the 

real party in interest,” and shall be dismissed if, after “a reasonable time has been allowed, after 

objection,” the plaintiff fails to attempt to cure the defect by ratification, joinder or substitution 

of the real party in interest.  Rule 17, SCRCP.  Here, unlike in Skydive, Plaintiff failed to even 

attempt to substitute herself in her capacity as Trustee within a reasonable time after Defendants 
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raised the standing issue.  Skydive addresses the issue of whether allowing an amended complaint 

would be futile, but does not address Rule 17 or the requirement that an amendment to correct 

the real party in interest must be filed within a reasonable time after “objection.” 

Plaintiff took no steps to correct her standing problem within a reasonable time after 

Defendants objected.  Plaintiff filed her First Amended Complaint in January 2016.  (R. pp. 16-

28).1  In October 2016, Defendants moved for summary judgment based, in part, on her lack of 

standing.  (R. pp. 53-79).  The case was removed from the docket and later restored—by motion 

of the Plaintiff, again naming herself as Plaintiff in her individual capacity only—in January 

2018.  (R. pp. 80-90).  In the more than seven months after the case was restored to the active 

docket, Plaintiff did nothing to address the standing issue.  Defendant John Lucas Tree again 

moved for summary judgment in August 2018, raising Plaintiff’s lack of standing, among other 

issues.  (R. pp. 91-120).  The summary judgment motions were scheduled for hearing on 

November 26, 2018.  During the nearly three months between being served with Defendant John 

Lucas Tree’s summary judgment motion and the hearing, Plaintiff again did nothing to address 

the standing issue.  Not until the afternoon of the actual motions hearing did Plaintiff suggest she 

wanted to amend her complaint to address her standing problem.  Such a lengthy delay in 

addressing the standing problem is not even arguably reasonable, particularly where, as is the 

case here, Plaintiff has never offered any explanation or excuse for her unreasonable delay. 

Furthermore, Skydive addressed the unique problem faced by a plaintiff whose complaint 

has been dismissed pursuant to Rule 12(b)(6) with prejudice, leaving it no opportunity to attempt 

to amend—the only options available to Skydive were to appeal the dismissal or move to alter or 

amend the judgment which, as the Court noted, would be impracticable if the plaintiff 

                                                 
1 Plaintiff’s initial Complaint, naming only Berkeley County Electric Cooperative, Inc. as a 
Defendant, was filed on July 1, 2015.  (R. pp. 1-11). 
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acknowledged a need to amend the complaint in order to state a claim.  426 S.C. at 181, 826 

S.E.2d at 588.  Here, Plaintiff was faced with no such quandary or appeal deadline.  Instead, as 

noted above and in Defendants’ Briefs, Plaintiff had over two years from Defendant John Lucas 

Tree’s first motion for summary judgment in August 2016 to the date of the motions hearing in 

November 2018 to do something—anything—to correct the standing issue in her Complaint.  

She did nothing.  As a result, Skydive is both legally and factually distinguishable from the 

instant case and does not require or justify a remand to the Circuit Court for consideration of 

Plaintiff’s Motion to Amend. 

In Patton v. Miller, 420 S.C. 471, 804 S.E.2d 252 (2017), cited by this Court in support 

of its remand, the mother sued certain medical providers “as Next Friend of Alexia Lumpkin,” 

her daughter.  In April and May of 2013, the defendants moved for partial summary judgment. 

They filed their memoranda in support in July 2013, arguing that the mother, suing as the 

daughter’s representative, could not recover the daughter’s medical expenses incurred while she 

was a minor, because the parents were legally responsible to pay those expenses.  In August 

2013—a month later—the plaintiff not only opposed summary judgment but also filed a timely 

motion to amend her complaint.  (Exh. A, relevant pleadings from the Record on Appeal in 

Patton).  Here, in contrast, Plaintiff waited over two years to respond in any way to Defendants’ 

assertion that she lacked standing to bring this case in her individual capacity, waiting until the 

afternoon of the summary judgment hearing.  Thus, Patton does not support this Court’s remand.  

Given that the standing issue was raised first in August 2016, there is no question that Plaintiff 

waited an unreasonable amount of time to address it.  There is no excuse for Plaintiff’s delay in 

attempting to correct a fundamental error that was raised to her early in this litigation. 
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Plaintiff’s counsel did nothing for over two years after the issue of standing was first 

raised and has never provided any explanation for that failure.  In Crowley v. Spivey, this Court 

admonished that, while motions to amend pleadings “are favored and liberally allowed, 

circumstances such as inexcusable delay, surprise to the adverse party, or the like, may justify 

refusal to amend.”  285 S.C. 397, 414, 329 S.E.2d 774, 784 (1985).  Plaintiff has provided no 

explanation for her undue delay in addressing the standing issue.  Plaintiff’s Motion to Amend 

was not filed within a reasonable time after Defendants objected to her standing to bring this case 

in her individual capacity.  As a result, her Motion to Amend was inexcusably late under Rule 

17, SCRCP, and no remand is necessary.   

Finally, Defendant John Lucas Tree hereby adopts and incorporates by reference the 

arguments in Defendant Berkeley Electric Cooperative, Inc.’s Petition for Rehearing to the 

extent they are not inconsistent with the arguments set forth herein. 

 CONCLUSION 

For the reasons stated herein, this Court should grant Defendant John Lucas Tree’s 

Petition for Rehearing and reverse its remand to the Circuit Court for further consideration of 

Plaintiff’s Motion to Amend.  Plaintiff’s Motion to Amend was never properly before Judge 

McCoy.  Plaintiff had ample opportunity to file her Motion to Amend to correct her standing 

problem and failed to take any steps to do so until the very last minute.  Alternatively, Judge 

McCoy denied the request for leave to amend in Plaintiff’s opposition to summary judgment, 

leaving nothing to be decided on remand.  Consequently, and as this Court did not find any other 

error with the Circuit Court’s February 22, 2019 and March 6, 2019 Orders, this Court should 

dismiss Plaintiff’s appeal with prejudice. 

       
[SIGNATURE ON FOLLOWING PAGE] 
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Respectfully submitted,  
 

McANGUS, GOUDELOCK & COURIE, LLC 
 

 
      __s/Helen F. Hiser__________________________ 

 Sterling G. Davies, S.C. Bar No. 5840 
Meridian, 1320 Main Street, 10th Floor (29201) 
P.O. Box 12519 
Columbia, South Carolina 20211-2519 
(803) 779-2300 

Helen F. Hiser, S.C. Bar No. 76124 
735 Johnnie Dodds Blvd., Suite 200 (29464) 
P.O. Box 650007 
Mount Pleasant, South Carolina 29465 
(843) 576-2900 

Attorneys for Respondent John Lucas Tree  
Expert, Co. 

       
March 15, 2022      
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 I certify that on the 15th day of March 2022, I served Respondent John Lucas Tree 
Expert, Co.’s Petition for Rehearing on the other parties to this appeal by emailing it to 
counsel of record as follows: 
 

Michael A. Whitsitt, Esq.    J. Jay Hulst, Esq. 
1476 Ben Sawyer Boulevard, Ste. 3   John B. Williams, Esq. 
Mount Pleasant, SC 29464    Williams & Hulst, LLC 
mawhitsitt@gmail.com    209 East Main Street 
Counsel for Appellant Elizabeth    Moncks Corner, SC 29461  
Lofton       jjh@williamsandhulst.com 

jbw@williamsandhulst.com 
Counsel for Respondent Berkeley   
Electric Cooperative, Inc. 

  
 s/Helen F. Hiser      

  Helen F. Hiser  
 McAngus, Goudelock & Courie LLC 

735 Johnnie Dodds Blvd., Suite 200 
P.O. Box 650007 
Mount Pleasant, South Carolina 29465 
(843) 576-2900 
helen.hiser@mgclaw.com 
Attorneys for Respondent John Lucas Tree 
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MCANGUS GOUDELOCK & COURIE LLC 
735 JOHNNIE DODDS BLVD, STE 200 

POST OFFICE BOX 650007 

MT. PLEASANT, SC 29465 

843.576.2900 PHONE 

843.534.0605 FAX 

WWW.MGCLAW.COM 

Reply To 
HELEN F. HISER 
Direct Dial: (843) 576-2930 
helen.hiser@mgclaw.com 

March 15, 2022 
   
Via S.C. Courts E-Filing & U.S. Mail 
The Honorable Jenny Abbott Kitchings 
South Carolina Court of Appeals 
P.O. Box 11629 
Columbia, SC 29211 
 

RE: Elizabeth Lofton vs. Berkeley County Electric Cooperative, Inc. and 
John Lucas Tree Expert, Co. 

 Civil Action No.: 2018-CP-10-00323 (Charleston) 
 Date of Incident: July 17, 2013 
 Carrier Claim No.: 20205054 
 MGC File No.: 

Appeal No.: 
20880.16001 
2019-000574 

 
Dear Ms. Kitchings: 
 

Enclosed please find the original of Respondent John Lucas Tree Expert, Co.’s 
Petition for Rehearing, and the Proof of Service in the above-referenced matter.  
Pursuant to the Supreme Court’s Order, 2021-08-25-03, Reduced Number of Copies 

Required in Appellate Matters, and Rule 267(f), SCACR, only one copy of Respondent’s 

Petition is being submitted.   
 
We will send our firm’s check in the amount of $50 for filing the Petition via U.S. 

Mail with a copy of this letter. 
 

Please do not hesitate to contact the undersigned if the Court requires additional 
copies and/or if you have any questions. 
 
 

Very truly yours, 
 

 
Helen F. Hiser 

 
Enclosures 
cc: Michael A. Whitsitt, Esq. (via Email only) 
 Jary J. Hulst, Esq. (via Email only)   
 John B. Williams, Esq. (via Email only)
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