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'THE SPECIAL REFEREE CORRECTLY HELD THAT SON IS NOT

" TO PURCHASE HIS SHARES IN MASON HOLDING COMPANY, INC.

- WAS CONSTRUCTIVELY DISCHARGED IN VIOLATION OF PUBLIC

STATEMENT OF ISSUES ON APPEAL

ENTITLED TO AN ORDER REQUIRING THE FAMILY RESPONDENTS

BECAUSE SUCH EXTRAORDINARY RELIEF IS NOT WARRANTED
BY THE RECORD EVIDENCE IN LIGHT OF SON’S MISCONDUCT.

THE SPECIAL REFEREE CORRECTLY DETERMINED THAT SON HAD
MADE NO CLAIM TO, AND WAS NOT ENTITLED TO, AN
ADDITIONAL 20% INTEREST IN COMPANY FROM MOTHER AND
FATHER BECAUSE SUCH CLAIM WAS NOT PLEAD AND HAS NO
MERIT.

THE ISSUE OF THE VALUATION OF SON’S STOCK IN COMPANY
WAS NOT REACHED BY THE.LOWER COURT AND THEREFORE IS
NOT PROPERLY BEFORE THIS COURT.

THE RECORD EVIDENCE SUPPORTS THE SPECIAL REFEREE’S
FINDING THAT THE FAMILY RESPONDENTS DID NOT BREACH ANY
DUTY OWED TO SON BY VIRTUE OF THE STATUS AS OFFICERS',
DIRECTORS OR MAJORITY SHAREHOLDERS o

THE RECORD EVIDENCE SUPPORTS THE SPECIAL REFEREE’S
FINDING THAT ACCOUNTANT LEVINE NEITHER AIDED NOR
ABETTED ANY BREACH OF FIDUCIARY DUTY BECAUSE THERE
WAS NO BREACH OF DUTY BY THE FAMILY RESPONDENTS.

THE RECORD EVIDENCE SUPPORTS THE SPECIAL REFEREE’S
FINDING THAT THE FAMILY RESPONDENTS DID NOT CONSPIRE TO
WRONGFULLY DISCHARGE SON AND DEPRIVE HIM OF THE VALUE
OF HIS STOCK OWNERSHIP IN COMPANY.

T

BECAUSE THE RECORD EVIDENCE ESTABLISHES THAT SON
VOLUNTARILY QUIT-HIS' EMPLOYMENT, THE SPECIAL REFEREE
PROPERLY HELD THAT SON HAD FAILED TO ESTABLISH THAT HE

POLICY

THE SP—ECIAL REFEREE PROPERLY HELD THAT SON IS LIABLE TO
COMPANY FOR CONVERTING $11,716.32 IN COMPANY FUNDS VIA
THE CASINGS SCHEME. '




IX.

THE RECORD EVIDENCE SUPPORTS THE SPECIAL REFEREE’S
HOLDING THAT SON IS LIABLE TO COMPANY FOR
REIMBURSEMENT OF MONEY TAKEN BY SON AND PAID TO THE
TURNER PADGET LAW FIRM.

THE SPECIAL REFEREE PROPERLY DETERMINED THAT]
COMPANY’S CLAIM AGAINST SON FOR DAMAGES RESULTINGl
FROM HIS FILING OF FALSE AND INACCURATE STATE AND
FEDERAL TAX RETURNS COULD BE BROUGHT AT A LATER DATE
WHEN THE AMOUNT OF SUCH DAMAGES IS KNOWN.

Vi




STATEMENT OF THE CASE

This action was commenced by the filing of a Summons and Complaint by Appellant

Joseph E. Mason, Jr. (*Son™) in the Hony.County Court of Common Pleas on August 5,
2008. Son named as Defendants his mother, Catherine L. Mason (“Mother™), his|father,
Joseph E. Mason, Sr. (“Father”), his sister Kathy St. Blanchard (“Sister™) aﬁd Mason Holding
Company, Inc., (“Company”). Company is a tire and automotive services businesswholly
owned by Son, Mother, Father and Sister.
Son asserted six causes of action in his Complaint:. (1) breach of express and mblied
contracts for permanent employment by constructive termination of Son’s employment with
Company; (2) breach of officer’s/director’s duties owing to Company and its shareholders;
(3) civil conspiracy by Mother, Father and Sister (“Family Respondents™) to deprive Son of
his employment with Company and cause him harm; (4) for reliefrpursuant to S.C. Code
Ann. §33'14'3OO_,e—t seq. requiring Family Respondents to purchase Son’s interest in the
Company; (5) constructive termination of Son’s employment in violation of Company
employee handbook; and (6) constructive termination of Son’s employment in violation of
public policy. Defendants filed their Answer and Counterclaims on August 2§, 2008,
asserting defenses including the affirmative defense of “unclean hands”. Additionally,
Defendants asserted counterclaims against Son for damages resulting to Company and its
shareholders from Son’s actions while employed by Company as its President and for the
conversion of Company funds. Son filed his Answer to the Defendant’s Counterclaims dated

September 23, 2008, alleging multiple defenses.

On September 23, 2009, Son filed an Amended Complaint reasserting hlis initial




claims against Mother, Father Sister and Company, and adding a claim against Irwin

LLevine,

the Company’s accountant (*Accountant”), of aiding and abetting the Family Respondents in

breaching fiduciary duties as Company officers and directors. On October 13, 2009, the

Company and Family Respondents filed their Answer and Counterclaims to Son’s Amended

Complaint. Son filed no Reply to the Counterclaims asserted in the Answer and

Counterclaim to Son’s Amended Complaint. Accountant filed his Answer to Son’s

Amended Complaint dated November 23, 2009.

The case was referred, with finality and by consent, to Ralph Stroman, Esq
Special Referee by Consent Orders filed February 11, 2011, and April 13, 2011. T
was tried without a jury over five (5) days during the week of November 14-18, 2011
conclusion of Son’s case, a difected Qerdict was granted as to Son’s claim of cons
termination iin violation of Company’s employee handbook alleged in his fifth ¢
action. |

The Special Referee filed séparate Final Orders disposing of (1) Son’s claims
Company and the Family Respondents (the “Mason Order™), and (2) Son’s claim

Accountant (the “Levine Order”); both Final Orders were filed on January 20, 20

uire, as
he case
Atthe
ructi;'e

ause of

against
against

12. The

Mason Order granted judgment in favor of the Family Respondents and Company as to all

remaining causes of action asserted by Son and granted judgment against Son

counterclaims in the total amount of Twenty-nine Thousand Seventeen and

on the

98/100

($29,017.98) Dollars. The Mason Order also held that the Company could later pursue its

claim against Son for damages resulting from his filing, while Company President

of false

and inaccurate Company State and federal tax returns once the amount of damages and




additional tax liabilities to the Internal Revenue Service and the South Carolina Department
of Revenue were determingd. The Levine Order granted judgment in Levine’s favor.

Plaintiff filed a motion dated January 27, 2012, to Alter or Amend the Mason Order
pursuant to Rule 59(e) S.C.R.C.P. solely as to that portion of the Mason Order allowing
Company to pursue its claim against Son for damages relating to his filing of false Company
tax returns at a later date. After oral argument, the Special Referee denied Son’s motion by
Order filed May 4, 2012.

Son filed a Notice of Appeal dated June 4, 2012. Son thereafter filed an Amended
Notice of Appeal dated June 8, 2012, and a Second Amended Notice of Appeal dated July
19, 2012.

STATEMENT OF THE FACTS

This case involves the ownership and operation of Mason Holding Company,|Inc., by

members of the Joseph E. Mason, Sr. family. Company operates five stores in Horry and

Georgetown counties under the trade name “Mason Tire & Auto Service” (“Mason Tire”).
Mason Tire is. in the business of selling automobile and trqqk tires and automotive
maintenance of personally owned and commercial vehicles. All store locations except one
are operated on-land leased by separate corporationsi wholly owned by Company. The store
location on South Carolinra.Highway 544 (the “Conway Store™) is owﬁed by Company and is
operated by VBCJ Tires, Inc., which is owned 52% By Accbuntant and 48% b.y Company.'
The Company’s stock is owned 30% by Son, 30% by Sister, 20% by Father and 20%

by Mother. (Amended Complaint, Par. 13; R. ; Transcript 11/15, pgs. 213, lines 16 - p.

! Son consented to the acquisition of BCJ Tires, Inc. stock by Accountant. (Transcript 11/15, pgs. 76, line 14 -

"
J




215, line 3; R. ; Transcript 11/17, p. 231, lines 17-20; R. ). Son was em

ployed

as a principal manager of Company until July 30, 2008 when he voluntarily quit his job.

(Transcript 11/15, pgs. 81, line 13 - p. 83, line 22; R. ___ ). He filed this lawsuit six days

later.

In or around 1984, Father decided to open a tire and auto service business in

coastal

South Carolina. Father had considerable experience in the tire business in the Miami,

Florida, area where he lived at the time. Father had operated eight retail stores for Goodyear

Mason; Sr., pgs. 9, line 7 - p. 11, line 17; R. ). When Son and Siste_r lea

Father’s proposed South Carolina venture, both asked to be involved. Father, who w;

Tire & Rubber and was a partner in a truck tire center in the Miami area. (Deposition of Joe

med of

ould be

funding the venture, required Sister and Son to pay $10,000.00 each for a ten percent (1 %)

interest in the new entity. Son has never paid anything for his interest in Company other than

the initial $10,000.00 payment. (Transcript 11/15, pgs. 8, line 18 - p. 9, line 21; R. | ).

Subsequently, Father acquired a location in Surfside Beach, South Carolina, and

Mason Tire & Auto Service, Inc. (the “Surfside Store™). Initial shareholders were

opened

Father,

Mother, Son, Sister, and related family members Mr. and Mrs. Sanderson and their daughter.

Later, Mother and Father acquired the Sandersons’ interest in the Surfside Store leav

ing Son

and the Family Respondents as the only shareholders. (Transcript 11/18, p. 187, lines 7-25;

R. | ). The Surfside store is located on leased land owned by Mother, Father and

Mother’s sister, Mrs. Sanderson.

After graduating from the University of Alabama with a Business Admini

stration

p. 77, line 18; R. ).




degree, Son worked for Ryder Truck rentals in the Miami area. After Father acqu

location for the Surfside store, Son moved to Surfside Beach to become the store ma

ired a

nager.

Father and Mother provided the start-up capital for the Surfside Store (with the exception of

the $10,000.00 investment each by Son and Sister). Father initially held the title of Pre

of the Co_mpany.2 Until Father and Mother moved to the Surfside area in 1989,
monitored the Surfside Store operations through frequent telephone calls and site

(Transcript 11/17, pgs: 234, line 13 - p. 285, line 14; R. ; Transcript 11/18, pg

=sident
Father
VISIts.

s. 188,

line 1 -p. 189, line 22; R. ; Deposition of Joe Mason, Sr., p. 14, lines 3-24;R. | ).

Sister also moved to the Surfside Beach area and worked in the busin

ess 1n

bookkeeping/accounting and sales. Sister’s husband Oswald St. Blanchard (“Ozzie”) went to

work at Mason Tire in 1984. (Transcript 11/17, pgs. 232, line 2 - p. 234, line 1; R. | ).

In or around 1989, the family decided to expand the Mason Tire business by opening

a store in North Myrtle Beach, South Carolina (*North Myrtle Beach Store™). A separate

entity, J&O Tire and Auto Service, Inc., was formed for the new store and was operated on

leased land ownedrby Son and Ozzie individually.

In 1989, Father and Mother moved to the Surfside Beach area and Father began

working in the business on a daily basis with plans to expand the Company’s business into

the commercial accounts area. Son remained in charge of general business operations

serving as its general manager. Father, Sister, and Ozzie were active in the business as full

time employees. Mother was likewise involved, but to a lesser degree.

Continued success led the Company to expand again in or about 1995 with the

2 The record is unclear as to precisely when Son was elected President, but the testimony and recor

-

b]

1ds




opening of a Mason Tire location in Pawley’s Island, South Carolina (the “Pawley’s

Island

Store™). The Pawley’s Island Store is operated by an entity formed and named M&S Tire

Company, Inc., operated on leased land owned by a separate company (Catsvon, LLC)

by Father and Mother. (Transcript 11/14, pgs. 32, line 21 - p. 34, line 22; R.

. In 1988, Cérﬁpény was formed. All Mason Tire & Auto Service, Inc., J&O
AufONS-e_rvic_e, Inc. and M&S Tire .Company,‘Inc. stock has been transferred to Com
In 1999, Cémpany opened an additional location in Myrtle Beach, South C

(the “Myrtle Beach Store”), which is operated by K&J Tire Company, Inc., on land!

from Goodyear Tire & Rubber Company. Company owned all of the stock in the four

owned

Tire &

pany.

arolina

leased

Mason

Tire locations. (Transcript 11/14, pgs. 36, line 16 - p. 37, line 21; R. ). Company’s

stock was owned by Mason family members, with Father and Mother owning 40% each and

Son and Sister owning 10% each.

Son’s relationship with the other family members was troubled and the trouble bled

over into their business relationship. (Transcript 11/17, p. 23, lines 10-20; R.. ;

Transcript 11/18, pgs. 18, line 4 — p. 24, line 14; R. ; 11/18 pgs. 214, line 5 -

line 4; R. ;). From time to time Son left the business unattended for extended

p. 218,

periods

of time without notice or justification. (Transcript 11/17 p. 237, line 6 —p. 238, line 10; R.

: 11/17 p. 254, lines 20 — p. 255, line 18; R. ; Transcript 11/18, pgs. 192, line 6

— p. 195, line 24; R. :). In April 2001, Son left without notice resultin

g in an

emergency meeting of the shareholders to provide for the continued operation of the business

during his absence. Son ultimately returned to the business at Father’s urging. Atameeting

indicate that by 2001 Son was operating as Company President.

6




on May 21, 2001, (Plaintiff’s Exhibit 4; R. ) the family’s personal problems and the

effect on the Company were discusséd. All family members except Son agreed that

counseling was appropriate. Although ultimately, the farhily underwent counseling,

famil_y

Son’s

periodic absences from the business continued without notice. In each instance, primarily as

a result of the Father’s intervention, Son ultimately returned and resumed his position as

President and general manager. (Transcript 11/17, p. 236, lines 20 — p. 237, line 4; R.

)

During a June, 2001 stockholders” meeting, Father eXpressed a desire to becor
involved in the daily business operations, with an eye toward retirement. He also exp
concern that, although the business was doing well, there was a great deal of “nega
within the family and that the family members should be able to work together.

warned the family members that if they were unable to work together, he could and

replace any one of them. (Plaintiff’s Ex. 5; R. ).

ne less
ressed
tivity”
Fathér

would

Over the next two years, and in view of Father’s desire for retirement, Father and Son

and Accountant, assisted by Company’s attorney Edward Kelaher, (“Attorney Kelaher™),

developed a strategy for Mother and Father’s exit from the business. Accountant, a

public

accountant from Miami, Florida, was a long time accountant and tax preparer for the

Company and‘vthe family members, including Son. Additionally, Accountant was a friend and

trusted advisor to all family members, including Son, on accounting business matters. In

fact, he prepared Son’s personal tax returns through and ending the 2007 tax year.

On November 8, 2002, following meetings with Father, Son, and Accountant,

Attorney Kelaher forwarded documents to the Company shareholders which he had prepared




in accordance with Father, Son and Accountant’s instructions. (Plaintiff’s Exhibit 15; R.
_____ ). Attorney Kelaher termed the documents “unusual”, expressing concern with sorme
aspects of the documents. While the specific documents enclosed with Attorney Kelaher’s
letter were. not introduced, the letter referénces three documents: (1) Gift letter; (2)
Employment Agreement; and (3) A Pawley’s Island property lease. |
Executgd documents fitting that description, dated as: of the end of 2002, were
introduced (the “Retirement Documents™).> -(Exhibits 16, 17, and 18; R. - .)). The
Retirement Documents, ‘had they been fully performed, would have accomplished Father and
Mother’s goal at that time of exiting from the Company, with the Company equally owned by
Son and Sister.
The Retirement Documents essentially called for Company to provide Father and
Mother with certain Company employee benefits for “coﬁsulting services,” and for Company
to pay additioﬁal rent on the Pawley’s Island Store to Catson, LLC, owned by Father and
Mother in return for “gifts” of Company stock to Son and Sister. The gift letter (Plamtiff"é
Exhibit 17; R.._) calls for Mother _and. Father over time to give their Company stock to
Son and Sister in equal amounts, anticipating, at that time, that ultimately, Mother and
Father would have effected their exit from the Company with Son and Sister as equal co-
OWners. |
B Comrrllen;:ing in 2003, beneﬁté and rents were paid and received under fhé Retirement
Docurﬁgnts. Mother and Father “gave” an additional 20% each in the Company’s stock to

Son and Sister, and by the end of 2007 Son and Sister each owned 30% in Company stock

3 Father was 79 years of age at the time of trial. (Transcript 11/18, p. 86; R. ).

8




and Father' and Mother each owned 20% in Compény stock. Rental payments un
Retirement Documents were terminated after Son left the Company, however, and
resumed his status as a full time paid employee. (Transcript 11/18; p. 218, lines 5 —

line 5; R. : Transcript 11/17, p. 4, lines 6 — p. 5, line 6; R. ).

der the
Father

p. 219,

~ Since its formation and through 2006, the Company generally grew and prospered in

sync with the economy in general in coastal Horry and Georgetown counties. While Son

managed the Company with input from the other family members during this period of time;

Son caused periodic farnily discord and acted irresponsibly by abruptly ieaving his job with

periods of unexpected and unexplained absences, returning after his Father’s urging.

(Transcript 11/18, pgs. 190, line 10 - p. 193, line 20; R. ).

Unknown to the Father, Mother and Sister, Son was engaged in actions, as Pre

stdent,

seriously detrimental to the Company’s and Shareholders’ best interests. In 2003 and 2006,

Son made significant fraudulent alterations to the inventory shown on Company’s
The 2003 inventory adjustment was approximately $440,000.00 and in 2006
appro}(imately $300,000.00. These increases in inventory amounts filtered down to in

in the costs of goods sold expenses. These fraudulent entries affected the Company

books.

it was

Creases

152003

and 2006 income tax returns by significantly decreasing the Company’s federal and State

income tax liabilities. (Transcript 11/16, p. 142 lines 2 — p. 147, line 25; R.
Defendants’ E‘(hlblt 49; R. ) In order to offset the inventory reduction for 2
the Company s books Son prepared two promlssory notes for $2”0 000.00 each,

payable to hlmself and his Sister. (Plamtlffs E‘(hlblts 19 and 20; R - (Tra

made

nscript

11/15, p. 533, llneSJ—p 59, llne7 R Transcnpt 11/17, p. 15, lines Zl—p 17, line




22; R. ). Son signed the notes as President and Ozzie signed as Vice President of

Mason Tire; the notes were witnessed by Mother and Father. In 2006, Son caused a st
journal ticket to be issued reflecting notes payable to Son and Sister totaling $300

(the same amount as the 2006 inventory journal adjustment). (Plaintiff’s Exhibit

andard

000.00

23; R.

- )(Trahscript 11/17, pgs. 17, lines 23 = p. 20, line §; R. ; 11/17 pgs. 25, lines 11-

p. 27, line 14; R. ). (Defendant’s Exhibit 50; R. ). Son proffered promissory

notes supporting the 2006 journal ticket to Sister for execution, but she refused. (Tra

11/17, pgs. 238, lines 11- p. 240, lines 24; R. 3.

nscript

All parties (including Son) testified that Father, Mother and Sister were unaware that

the fictitious notes and inventory adjustments resulted in an understatement of taxable

income, and therefore the filed 2003 and 2006 Company tax returns were false and

inaccurate. (Transcript 11/15, p. 4, lines 4-24; R. ; p- 57, lines 7-11; R. | ;
Transcript 11/17, p. 17, lines 4-22; R. ; Transcript 11/18, pgs. 190, line 10 —p. 191,
line 3; R. ). Son, through the filing of the 2006 return, was fully in charge of all

affairs, including the ﬁnancfal affairs, of Company. (Transcript 11/17, pgs. 6, lines 17—p. 7,

lines 19;R. 11/17 pgs. 17, lines 4 —p. 20, line 13;R._ ;11/17 pgs. 236, lines 20 -

p. 237, line 4 R ). The mventory adjustments and corroborative fictitious note

S Were

part of a plan and qcheme Son put in 'wlace to limit Company income to levels Son deemed

“acceptable”. (Transcr1pt11/15 pgs 10"’ lines 18 — p. 109, line 5; R. ) Accq

presented Son w1th the optlon to elther the pay the taxes accuratelv reﬂepted

untant

by the

Company’s books and records or to limit the taxes paid by way of these accounti»ng and

reporting artifices. (Transcript 11/16, pgs. 231, lines 5-p. 232, line 8; 11/17, pgs. 8, ines 5 -

10




p. 17, lines 22; R. ). Son opted to pay less taxes by manipulating the p.arts inventory

accounts and reports. (Transcript 11/16, pgs. 243, lines 12- p; 244, line 17; R. ;

11/16

pgs. 229, lines 13- p. 232, line 13;). A'cvcountant candidly testified he turned “a blind eye™ to

these practices. (Transcript 11/16, pgs. 251, lines 2- p. 253, line 15; R. ).
- In Deéember, 2004, Ozzie sguffvered serious injuries in a motorcycle accidént d
motochycle. f_vaent’é in support of the Toys for Tots program that rendered !

quadriplegic. Ozzie retained a local attorney, Gene M. Connell, Jr. (“Attorney Conne

uring a
him a

11, to

file a worker’s compensation claim against Company because Ozzie was participating in the

event as a marketing activity on behalf of Company. Son contends that Father directed him

to testify that Ozzie’s participation in the event was within the scope of his employment so

that Ozzie would receive workers cdmpensation benefits; Son also contends tha
testimony would have constituted perjury. Father denies this allegation. (Transcript
p.211,lines9—22;R. ). Both Father and Sister testified that Ozzie was acting
the scope of his employment at the time of the injury because he was participating
event as a marketing activity on Company’s behalf. (Transcript 11/18, p. 211, lines 9

_ Documentary evidence corroborated that Ozzie’s participation on behalfj
ry _ p p

t such
11/18,
within
in the
22; R.

of the

business in the same event in years past and Son signed minutes of the stockholders’ meeting

in November, 2003, reflecting a discussion of Ozzie’s participation in the event (Plaintiff’s

Exhibit21; R. ). Attorney Connell testified at trial that in his representation of

it appeared that Ozzie was acting within the scope of his employment at the time

Ozzie,

of the

accident; that the claim was vigorously contested; that his client prevailed at the initial level

but the decision was reversed 2 to 1 at the Commission level; that the Commission’s decision
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was appealed to the Circuit Court; and that a favorable settlement was reached before a
Circuit Court decision was rendered. Attorney Connell further testified that he was unaware

of any fraud in connection with the claim. (Transcript 11/17, pgs. 104, lines 12 = p. 109, line

14; R. ).

In 2006, Son determined that Company would be well served by opening-an
additional location between Myrtle Beach and Conway. The other family members were
agreeable, so in the Fall of 2006 Company purchased property adjacent to S.C. Highway 544
between Myrtle Beach and Conway for the purpose of constructing a Mason Tire Conway
location (the “Conway Store™). (Transcript 11/15, pgs. 24, lines 18 — p. 27, line 21; R.
____). The Conway Store was leased for operation to BCJ Tires, LLC, (“BCJ Tires™) an
entity Son formed, with initiél m.embers cohsisting of Sonl S'ister and Soﬁ’s‘ ffiend Briéri
Stout. Although fhe Company had no ownership interest in BCJ Tires, it was operatec. under
the name of Mason Tire & Auto Service. .On August 3, 200V7, v.vithout the knowledge or
consent of ahy Respondent Family member, Son transferred $93,500.00 of Company funds to
BCJ Tires to fund its operation. (Defendant’s Exhibit 55;R. ). When Father learned
ofthe circumstances of ownership and operational funding of BCJ Tires, he required|Son to
transfer Son and Sister’s interesfs in BCJ Tireé to Company. (Transcript | 1/1.8, pgs. 200,
line 16 — p. 202, lilne 21; R.._‘).. The BCJ Tires location has operated at a loss since its
iﬁception, which loss has been sustaiﬁed by Company. Corﬁbany SubsecAluentl‘y acquired
Brian étout’s in‘-[erest and sold a 52% inferest n BCJ Tires to Accountant. BCJj Tires,
curréntly owned 32% by Accouﬁtant and 48% by Compan)', continues to operate at|a- loés.

The Conway Store location is the only real estate owned by Company.
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~ The timing of the acquisition and construction of the Conway Store unfortunately
occurred when the price of real estate was at its zenith. Son admitted that 2007 was a bad
time to be opening BCJ Tires or any business and acknowledgedAit was one of the worst
times to be operating a business in the United States of America since 1929. (Transcript
11/15, p. 31, l_it]es 9-18; R. ___ ). Company eontinues to struggle not enlyf, wi_th the
operating loss for BCJ Tires, but also with the mortgage debt for the land ar_ld building, while
the store’s value has declined precipitouely in the dewn market. (Trenscript 11/16, pgs. 93,
lines 5 — p‘.95, line 22; Transcript 11/17, pgs. 27, lines 15 —p. 30, line 3; R. |
In August, 2007, Son left the business abruptly and without justification or notice;
remaining absent for virtually the entire month. (Transcript 11/17, pgs. 254, line _ | - p.
255, line 18; R, ; Transcript 11/18, p. 41, lines 6-24; R. ). On August 31}, 2007,
Attorney Wayne Byrd wrote to Mother, Father, and Sister on behalf of Son advising|he had
been retained by Son to represent his interests “_...as an officer, director and minority
ehareholder of Mason Holding Cempany, Inc., and its wholly owned subsidiaries.”| Based
upon the inforrﬁatidﬁ provided to him by Son, Attorney Byrd alleged that Mot}ter; Father and
Sister had “....committed illegal frauctulent and oppressive acts and have unduly prej udiced
the corporations and [Son’s interest therein].” Threatening litigetion on behalf of Son,
Attorney Byrd rder_nanded the -alle.ged unacceptable conduct and practices be stopped.
(Plaintiff’s E;(hibit 29; R. ). The letter makes no reference to or aeknowledge ment of
the fact that the acts cetnplained of were taken while Son waé, by 511 eccoutlts; President of
Company since 2001 and fully in charge of Company operations.

On September 27,2007, Attorney Byrd, again on behalf of Son, wrote Acc|ountant
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outlining various alleged financial and tax accounting irregularities which Accountant was
accused of ha#iing “devised and fashioned.” While'the-alleged activities were substantially
accuréte, Atto:r'ney Byrd’s letter failed to recognize that the delineated éctivitiés't‘hat formed
the basis of Sb'n’_s 'cqmpl'aiﬁts were taken at Son’s direction and with his full knowledge and
consent. (Pl'aintiff’.s Exhibit -31 ‘R, ) While Accountant may have indeed participated
in the questioned tax practices, it is Beyohd dispute that Son was aware of, actively engaged
in and furthered the very pfactices about which his attorney’s September 17, ‘2007, letter
complains and which form the basis of certain claims in this action. (Transcript 11/18, pgs.
85, lines4 —p. 86, line §; R. ).

Following receipt of the Byrd letter, Accountant advised Sister, by email, thatcertain
tax accounting and practices complained of in the Byrd letter (including the payment of

certain personal expenses by Company) should be terminated. (Plaintiff’s Exhibit|33; R.

_____ ). Accountant alsd requested each of the shareholders to agree to repay Company for
personal expenses paid by _Company. (Plaintiff‘ s Exﬁibit 38;R.____ ). All stockholdérs
agreed to repay the personal expenses and signed the agreement except Son who refused.
(Transcript 11/15, pgs. 136, lines4 —p. 137, line 21;R.__ ; Transcript 11/18, p. 79, lines
1-25;R. ;). (Plaintiff’s Exhibit 38; R___ ).
o Attérﬁey B);rd’s.ﬁr'm refuhded Company the amount of $ 16,000.00‘ which vSon had
paid Byrd’s léw firm using a Corﬁpany check (and Company funds) given for Son’s
attorneys’ Afees; BSIrd’s letter aéknéwlgdges the firm represented Son;s interestl énd not the

Company. (Defendant’s Exhibits 19 and 20; R. ).  Son, howe?er, immsdiately

transferred Company funds from Company’s corporate checking account to Son’s own
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personal bank account to reimburse himself for the attornef‘s 4fée.:s he paid to Byrd io
represent himApersonally, in the amount of$17,301.676. (Transcript 11 /15, pgs. 109-111, R.
_____; Defendant’s Exhibits 22 and 23; R. _ ). |

On October 24, 2007, a shareholders meeting of the Méson family companies was
held at Attorney Cliff Tall’s law office, pursuant to notice, for the following purposes: .-

i. o Selection of registered agent for M'ason Tire and Auto, Inc., to be listcd with
the South Carolina Secretary of State.

-2 Review and ratification of corporate records which have been kept regarding
past business.

3. Selection of new accounting firm to assist the business, generally, land to
supervise correction of past tax reporting. |

4, Election of Officers and Directors
(Plaintiff’s Exhibit40; R. )

Prior to the October 24 meeting, Son had returned from his August 2007 hiatus and
résumed his role as President and Company General Manager. At the meeting the Company
shareholderé votéd tb fetain local cértiﬁed public accountant Timothy Duncan (“Duncan”)v to
super;fise the correction of the Combanyfs past tax reporting. Father was elected President
and Son was e.lelcfed.Vice President.- The oﬁ]y change in Son’s dﬁties »V\./as :tilat he was
réliévéd of cash handling procedures; otherwise, Son continued to be in charge of the
Company’s operations and retained the same salary and i:)efquisites; including car, cell phone,

credit card and insurance. (Transcript 11/15, pgs. 33, lines 12 —p. 34, line 15; R.

Transcript 11/18, pgs. 204, lines 9 — p. 207, line 7; R. ).

—
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Subsequent to the corporate meeting, Duncan undertook to assist Accountant in
preparation of amended State and F éderal tax returns for filing to correct the prior defects in
filing. Amended returns were prepared for tax years for 2003 through 2006, including

revisions requested by Duncan. Duncan was unwilling to sign the amended returns as

Corﬁpahy’é accountant, preferring that théy be signed by Accountant since Accéuntant héci
ﬁled the returﬁs being amended: A shéreholdérs’ meeting was scheduled for Décember 7,
V20(V)-7, fdr the pﬁrpose, inl.er alia, of maiiing the amended returns. (Plaintiff’ sr Exhibit 48; R.

By letter dated November 22, 2007, Father informed CPA Duncan that Company
would be using Accountant’s firm to prepare its 2007 corporate énd shareholders individual
income tax returns. Prior to that date, Son had visited Duncan and requested Duncan’s
assistance in making inventory adjustments similar to those adjustments Son had made in
Company’s 2003 and 2006 financial statements which had resulted in incorrect returns being
filed. Duncan, amazed that Son was attempting to continue that practice, determined that he
did not want to be involved in preparing or filing Company returns in any event. (Transcript
11/15, pgs. 71, line 8 —p. 72, line 4; R. __ ; Transcript 11/17, pgs. 142, lines 2 —|p. 145,
line9;R. ).

While Company President and General Manager, Son repeatedly created fabricated
invoices for commercial tire “casings” from fictitious companiess. Son created fake invoices
that indicated that the fictitious company had sold (and that the Company had received) tire

casings. Son would then remove cash from the Company’s cash register in an amount equal

4 A “casing” is a used commercial truck tire suitable for “recapping” and resale. (Transcript 11/14} pgs. 28,
lines 8 — p. 29, line 9; R. ). ‘
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to the sum of the casing invoice prices for his personal use. The Company’s records would
reﬂeet non—exis:tent tire casing inventory and the books would be in balance because of Son’s
removal of cash from the Company register in an amountequivaleht to the fictitious|casing
sum. Company employees testified that they personally observed Son remove money from
the cash register drawer and place it in his pocket, and that the casing invoices in question
contained names of nonexistent companies. (Transcript 11/17, pgs. 197, line 18 —p. 201, line
5;R.__ ;Transcript 11/18, pgs. 180, lines 7—p. 183, line 14;R. ). Son admitted
engaging in this practice, but contended Aceountant said it was acceptable so long as he split
the cash equally with Sister (and which Accountant denied). Sister denied Son’s testimony
that he spllt the cash with her. (Transcrlpt 1 1/1 3. pgs. 113, lines 17 — p 118, line 21; R.
) (Transcript 11/18,p. 35, lines 12-18;R. ). The other Mason famlly members
were unaware rof Son’s tire casing scheme until the Fall of 2007. (Transcript 11/1 8, pgs. 266,
line 4 —p. 261, ‘line 21; pgs. 203, line 10 —p. 204, line 12;R. ).
Upon returning to the family business after the August 2007 hiatus, Son continued to
experience relationship problems with Father, Mother and Sister, prompting Father|to give
hima writteh reprimand on or about November 29, 2007. (Plaintiff’s Exhibit49;R. | ).
By that time Father had been made aware of the tire casing scheme. the unauthorized
distribution of $93 500.00 of Company money to BCI Tires, and the tax return 1mp10prlet1es
asa result ofAttornev Byrd s letters. (Transcrlpt 11/18 pgs. 200, line 16 — p. 404 line 70

R. ). In a separate letter dated November 29, 2007, Father advised Son as follows:

As Vice-President your job duties will remain the same as they have for the
past twenty five years. The only exception will be check signing- and’
transferring of funds, you are no longer responsible for those duties. An).
journal tickets created by you must have the President’s signature on them. ‘
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You will perform your job duties with accountability and quality job
performance in a professional matter to all officers and employees of Mason
Tire. This is a quality [ expect from all officers of Mason Tire, nothing less
will be tolerated. '

~ Again, if you feel you cannot conduct yourself in such a matter as stated
before in the letter you received from your mother and myself you will go on
-a permanent leave of absence until you can prove otherwise.

(Plaintiff's Exhibit 47, R. )

In December of 2007, ztll shareholders and Accountant attended 2-1' meeting at
the Surfside Store, held for the express purpose of signing and mailing the amended returns.
The proposed amended returns for 2003, 2004, 2005, and 2006 were presented and discussed
at the meeting‘ (Plaintiff’s Exhibits 65-68; R. ). After considerable discussion
(principally centered around the considerable cost to the Company of filing the amended
returns and payment of the taxes required with such filing) Sotl, with the srhareholders’
consent, detennined that the Company wduld not file the amended returns but would!follow
Aecodntant’s suggestion that the pridr underpayment of taxes by the Companyrbe handled
“another Way”. (Transcript 11/V16, p.272, lines 2-12; R. Ttanscriptt 1/17, pgs. 22,
line 9A—V p- 23, iine 20; R. 11-/17, pgs. 251, lines 20 — p. 252, line 21; R.|_
Transcript 1 1_/18, pgs. 197, line 14 —p. 200, line 6; R. ____ ). The “other way” devised by
Accourttant involved filing returns that overstated tdxable income for future yeérs, thereby
essenttally ‘-‘reverstdg” the ﬁctitieus inventory adjustments made in previous years.

Following the meeting, Company filed State and federal tax returns for subsequent years

which overstated income for those years and paid taxes on the overstated income for those

years. (Defendants’ Exhibit No. 49; R. ).
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In July, 2008, Son informed Father that he plannéd fo terminate Sandra Adams,
Corﬁpany béol&keeperz-for allegedly stéaling because she had failed tb deducf fhe éorrect
insuranéé premium émount from her paycheck. Father testified that ﬁis initial reépbrase was
whether Sister should be éllowed time to ﬁﬁd someone to fill the position. Son, however,
proceeded to immédiately terminate Ms. Adams in Father’s presence, although Ms. Adams
denied stéaling. o

‘:Falthré'rj looked into the matter further and realized the valie ?;mdv.volume of work that
Ms. Adams performed for Company and that the stéaling allegation was not proven.| Based
on his review of the matter and its impact on Company, Father determined it would be more
appropriate to place Ms. Adams on probation pending investigating of th¢ allegation of
stealing, with te;rmination to follow if the‘allegation was found to be meritorious. When
Father infofmed Son of his decision to reinstate Ms. Adams, Son responded: “If you do, |
will bury you.” (Transcript 11/18, pgs. 207, lines 12 —p. 210, line 7, R. __)

Son continued to act as general manager for the Company and as Vice President until
July 30, 2008, when he sent Father a letter (authored by Attorney Byrd) alleging he (Son) had
been constructively discharged and providing two weeks notice of his departure from the
Company. (Plaintiff’s Exhibit 55; R. ). Neither Father, nor anyone e.lse with th¢
Compény, has sélicited or céuseci ‘Son’s departure. Six day.s.later: Sén filed this actioﬁ.
When queried at trial about his departure, Son testiﬁed as follows: H

Q. And yousaid in terms of what you call‘ wrongful termination, I think youl
testified yesterday that nobody fired you. Is that right?
That’s correct.

Nobody told you not to come back. Is that right?

That’s correct.
Nobody cut your pay?

CPO»
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We established that, correct.

And you just simply didn’t want to go back to work.

[ found it intolerable at that point.

You found it intolerable. So you didn’t want to go back then, and you
wouldn’t go back today if they offered you your job back?

That’s correct.

> PO X

(Transcript 11/15, pgs. 82, lines 24 — p. 83, line 14; R. ).

Between October of 2007 and Son’s quitting of his employment on July 30

L 2008,

Son continued to act as the Company’s General Manager and Vice President. Other than the

financial restrictions imposed on Son as outlined in Father’s November 29, 2007

letter,

Son’s managemént authority and management practices continued unabated. (Plaintiff’s

Exhibit 47; R. ) (Transcript 11/7, pgs. 256, line 2 — p. 257, line 22, R.

Transcript 11/18, pgs. 204, lines 21 — p. 207, line 7; R. ). Numerous Company

employees testified they were unaware of any changes in Son’s management authori

ty prior

to his quitting of his job and, further, that Son continued to principally supervise and direct

all aspects of Company’s business. (Transcript 11/17, p. 92, lines 9-21; R. ;
pgs. 154, lines 16 —p. 155, lines 15; R. ; 11/17 p. 183, lines 6-14; R.
lines 4 — 15; R. : Transcript 11/18, p. 99, lines 3 — 19; R. ). For examp

retained the bulk of Company’s records in his private office under lock and key u

departure. Son reluctantly gave Father an office key after Father’s third request, but ¢

11/17

;|p- 203,

le, Son
ntil his

lirected

Father that Sister (the Company’s Secretary/Treasurer) was not to be given admittance.

(Transcript 11/13, pgs. 36, line 2 —p. 38, line 17; R. ; Transcript 11/18, pgs. 21

—-p. 211, line 6; R. ).

Following Son’s departure, Father and Sister assumed Son’s mniana

0, line 8

gement

responsibilities for Company. (Transcript 11/17, pgs. 230, line 14 —p. 231, line 20; R.
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-; 11/18 Transcript p. 218, line 20 —p. 221, line 19; R. - ). Since Son’s departure,

Company has been operated largely in the normal course and scope of business. Just prior to

trial, Son voluntarily tendered a written resignation as officer and/or director of Co

and any of its subsidiary companies. '

mpany

- During the course of lifigétion, the sh'areholaers, including Son, déterrﬁined that

Company would retain Laura DuRant, certified public accountant, to review the action

s taken

by Company to determine if Company’s liability for the 2003 and 2006 tax returns had been

properly resolved. Ms. DuRant determined that, in fact, the Company’s tax liability
returns filed in 2003 and 2006 had not been adequately resolved and that Compény
potential tax liability, including potential fraud and other penalties approaching

quarters of a million dollars. (Transcript 11/16, pgs. 138, line 23 — p. 147, line

for the
faced a
three-

25; R.

;). (Defendants’ Exhibit 49; R. ). As a result of Ms. DuRant’s opinion,

Company engaged tax attorney Edward S. Bowers, Jr_, to represent it. Mr. Bowers testified,

on behalf of the Company, that he has made voluntary disclosure to the State and federal tax

authorities regarding the Company’s past tax practices and that the Company’s total loss

exposure as a result of its past tax practices is, as yet, undetermined. (Transcript 11/1

6, pgs.

164, line2—p. 167, line 17; R. ). Attorney Bowers suggested that Company continue to

engage Accountant, at least on a limited and temporary basis, pending a resolution of

Company’s tax liability with the taxing authorities. (Transcript 11/18, pgs. 215, lines

216, line 6; R. ).

After Son quit his employment, Mr. and Mrs. Mason made no payments purs

14 -p.

uant to

the Retirement Documents and gifted no stock to Son or Sister. (Transcript 11/18, pgs. 218,
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line 5 — p. 219, line 5; R. ). Father and S_ister have undertaken all of Son’s job

responsibilities and have increased their compensation commensurately with their in

work and responsibility.

creased

Son’s inability to work harmoniously with the other family members prompted or

coincided with his periodic episodes of abandoning Company’s business without

(Transcript 11/18, pgs. 192, lines 24 — p. 193, line 20; R. ; pgs. 214, line 5 —

notice.

p. 215,

line 14; R. ; Transcript 11/17, p. 23, lines 10-20; R. ). Son repeatedly belittled

and minimized the talents and efforts of other family members in Company’s success. Alise

Taylor, sales representative for Company’s supplier, convincingly testified as

discomfort when, in her presence, Son attempted to embarrass and humiliate

to her

Father

concerning his lack of computer skilis. Son accused his Farther, in her presence, of wanting

to “stick your nose in everything.” (Transcript 11/18, pgs. 106, lines 15 —p. 108, line 25; R.

).

Son consistently complained that Sister was overpaid in light of her |

evel of

experience and lack of a college education. Son was quite generously rewarded with

employee benefits and during perquisites his employment. Other family members r

benefits and perquisites in a much lesser degree. The compensation and benefits

eceived

paid to

Father, Sister and Mother were not excessive either before or after Son’s departure.from the

business. (Transcript 11/18, pgs. 170, line 23 —p. 171, line 14; R. ). By comparison,

Son was quite handsomely rewarded for his efforts even without taking into consideration

any of the non-taxed cash he removed from the cash register through the casing sch

eme. In

fact, Son’s own expert opined that Company’s President (Son) was over paid in 2004-2007
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but that Father as President was significantly underpaid in 2008 after Son quit. (Transcript
11/16, pgs. 109, line 22 —p. 111, line 6; R. ).

STANDARD OF REVIEW

In Townes Associates, _Ltd. v. City of Greenville, 266 SC 81 ,221 S.E'.2q 773(1976)
the South Carolina‘Supreme Court provided the. general frarﬁework for the appeliate court’s
scope of review in civil cases as follows:

(1) Inan action at law, referred to a master or special referee for final judgment,
the appellate court will correct any errorpf law, but must affirm the master’s or referee’s
factual findings unless there is no evidence that reasonably supports those findings.

(2) In an action in equity, tried by a judge alone, the appellate court has

-jurisdiction td find facts in. accordance with its 6wn \'fiew of the preponderance| of the
evidence.

Soﬁ’s only action in equity is his claim seeking to require Famﬂy Respondents to
purchase his shares in Corhpany. His remaining five causes of a;:tion are all acti-ons at law.

ARGUMENT

1. THE SPECIAL REFEREE CORRECTLY HELD THAT SON IS NOT
ENTITTLED TO AN ORDER REQUIRING THE FAMILY RESPONDENTS TO
PURCHASE HIS SHARES IN MASON HOLDING COMPANY, INC.’ BECIAUSE
SUCH EXTRAORDINARY RELIEF IS NOT WARRANTED BY THE RECORD
EVIDENCE IN LIGHT OF SON’S MISCONDUCT.

*Son’s Fourth Cause of Action (Amended Complaint, R. - ); c1tes S.C. Code Ann. §33-14-400 in requestmo
the Court order a purchase of his shares in Company. Because Company is a statutory close corporatlon (See
Brief of Appellant, p. 3; Plaintiff’s Ex. 25, R. ), his request for relief is actually governed by S!C Code
Ann. §33-18-420, w hich Code section provides that the extraordinary relief of a Court awarded share purchase
is appropriate only if (1) the Court finds court action to protect shareholders is needed under §33-18- 400; and,
(2) the ordinary relief provided by §33-18-410 is inadequate or inappropriate. Such a showing has not been
made in the instani action. The purchase of his shares in Company is the only relief requested by Son for the
alleged shareholder abuse. Son did not amend his Complaint to seek relief under the appropriate code section
(S.C. Code Ann. § 33-18-420).
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Facts do matter. That is the Son’s threshold problem with his case and the

reason

why he is not entitled to the relief he seeks. Son’s multiple claims of mistreatment by his

Father, Mother arjd Sister simply are unsupported by the facts and record béforé the Court.

What the récord actually rcﬂecté is-a!pfofound tolerance of Father, Mother and Si

Son’s actions. Son was in virtually complete control of Company’s operations until

ster for

he quit

in July of 2008. Between October of 2007 (when he was elected Vice-President instead of

President) —an‘d 2008 when he quiAt:. he remained in virtually complete cdntrol of Com'pany,

subject to a li'mited (and well justified) control of his money handling authority. Multiple

company employees testified to their observations of Son’s control and management of

Company until he quit. Not a single one testified to any retaliation, humilia
embarrassment visited on Son by the Family Respondents.

Significantly, a close review of Son’s eighteen (18) item laundry list of matter

tion or

s which

he asserts should persuade this Court to grant his request for extraordinary relief requiring

the Mason Defendant to purchase his shares in Mason Holding Company, Inc. revea
item to be either: (1) without material support in the record, (2) instigated, orchestra

participated in by Son, or (3) not germane to his request for relief. (See Appellant’s B

ls each
ted, or

rief pp.

23:24). Moreover, even if any of Son’s claims of mistreatment were found to have any

fecbrd support, the extraordinary relief afforded by §33-18-42O 1s oﬁly appropriate if the

Court détermines ordinary relief provided by §33-18-410 is inadequate or inappropriate.

Because the conduct alleged is central to Son’s claim, each item on his list is addressed

seriatim as follows:

Son’s claims:
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Asking Joe to commit perjury to support a fraudulent worker’s compensation claim
regarding a significant injury to Ozzie St. Blanchard, perjury by Joe Sr. in's'upport of
the claim, and acts and displays of retaliation and host111ty toward Joe when he

refused to cooperate with the scheme.

Family Respondents Response: The claim has no support with the exception of Son’s self-

serving testimony in this action many years after the claim was made. Son’s assert

the claim was fraudulent is controverted by the testimony of Attorney Gene Connell,

on that

Father,

Mother and Sister. Attorney Connell testified that Ozzie’s worker’s compensation claim was

supported by Father’s testimony, by documents showing that St. Blanchard was

acting

within the scope of his employment, and by the testimony of past and present employees of

the Company. (Transcript 11/17, pgs. 106, line 3 — p. 109, line 14; R. ).

e Preparation and execution of documents that mischaracterize the nature
redemption or sale of Joe’s parents’ shares of the Company.

of the

Family Respondents Response: Son was an -active participant and he signed all of the

Retirement Documents. (See Plaintiff’s Exhibits 16, 17, and 18; R. ). Son has

received and accepted the benefit of the Retirement Documents in obtaining an ad
. 20% of Company stock (increasing his interest from 10% to 30%). He has now ¢

Court to award him the benefits of additional stock ownership under the Ret

ditional

sks the

rement

Documents even though: (1) payment under these documents ta Father and Mother stopped

after Son quit his employment; (2) Father, at age 79, is still employed full time beca
quit; and (3) CPA Durant testified it is unlawful to mischaracterize the nature of payr;
avoid income taxes. (Transcript 11/16, pgs. 159, line 9- p. 160, line 7; R.

e Refusing to acknowledge Joe’s proper share ownership in the Company
deliver the remaining share for 20% of the Company due to him.

b

use Son

nents to

and to




Family Respondents Response: See preceding response. Also, Son is admittedly the owner

of only a thirty percent (30%) interest and nothing contained in his original Complaint or his

Amended_Compl'aint can fairly be construed to ask the Court to determine he is entitl

additional twenty percent (20%) interest in Company. Son’s Brief on Appeal d

ed to an

Des not

address this omission.

The inclusion of consideration for the purchase of Joe’s parents’ shares in the form of
a provision allowing them to selectthe Company’s accountant (Levine) and then their
exercising that provision to hire an incompetent accountant for the Company and to
retain that accountant for years after Joe discovered and brought to the attention of

the Company and the other Respondents the fact that Levine’s accounting
services were incompetent and inappropriate.

and tax

Family Respondents Response: See preceding two responses. Moreover, Son was the

Company’s President until October of 2007 and handled all accounting and financial

matters

during that time. Accountant Levine had served both the Company and the individuals,

including Son, as personal accountant for years. Son knowingly signed false and incorrect

Company tax returns as its President in 2003 and 2006. Son prepared false journal

tickets

and a promissory note to himself and Sister (which Sister would not sign) as a cover-up for

the tax fraud. Son even suggested a similar scheme to CPA Duncan for the 2007 t

which Duncan refused. Son would not agree to file the corrected 2003 and 2006 tax

ax year

returns

at the December 2007 meeting and supported retaining Accountant Levine’s services to

correct the problems “another way”. ‘Father, Mother and Sister, not Son, are responsible for

reporting the improper tax practices to the taxing authorities. Significantly, Son is t

he only

shareholder to refuse to repay Company for the inappropriate practice of payment of personal

expenses pointed out in attorney Byrd’s letter. The practices complained of by S
voluntarily quitting his employment were instituted and carried out by Son while

26

on after

he was




Company’s President. Finally, atthn'ey Bowers advised Company- to continue to retain

Levine on a limited basis until the issues with the Internal Revenue Service (“IRS”)
South Carolina Department of Revenue (“SCDOR”) have been resolved in light
knowledge of what had taken place over the years.

e Retaliating against Joe for demanding that the Company amend its tax 1

terminate Levine, and adopt appropriate accounting and tax practices by, amon
things, wrongfully refusing those demands, immediately terminating Joe’s

and the

of his

eturns,
g other
role as

President of the Company, prohibiting Joe from further roles in certain banking and
financial matters of the Company, limiting Joe’s access to information about the
Company’s tax and accounting practices, and other acts of retaliation and public and

private displays of hostility towards Joe.

Family Respondents Response: See preceding response. Son was at the helm

of the

Company and very much involved with the tax improprieties and with the Company’s

continued reliance on Accountant in filing its return and “corrective returns.” Son isthe one

who refused to reimburse the Company for improper Company’s payment of personal

expenses. Son would not agree to the filing of amended tax returns (reviewed and

recommended by CPA Duncan) in December of 2007. Any evidence of retaliation

Son is not found in the record. Son kept his job even in light of the discovery of

against

the tax

problems, the casings scheme, the BCJ Tire money diversion and improperly reimbursing

himself for his attorney fees with Company funds (even after attorney Byrd’s firm returned

the Company check for fees as inappropriate). Defendant’s Exhibits 22 and 23; R!
Except for limitations on his access to check writing, Son maintained control of the b

until he quit.

N

-

usiness

 Asking Joe for offers to purchase the other shares of the Company and negotiating

and declining those offers in bad faith.

Family Respondents Response: Son had made it clear since 2001 that it is his desire to either
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be bought out or to be the sole owner of Comp.any. This laWsuit 1s simply another means to
try to get what he has wanted all along. Fathéf_., Mothef and Sister had no-obligation t ) buy or
to sell and did not solicit any offers. The record is void of any evidence of bad faith. For that
matter, there is Ino credible eifidence of a good faith offer to purchase. See next response.
e Asking Joe to pufsue third party offefé to buy the Company but then, in bad faitﬁ,
unreasonably rejecting and refusing to negotiate or pursue an offer to purchase the

Company for $3 Million.

Family Respondents Response: The alleged “offer” to purchase the Company for $3 Million

dollars was nétﬁing more than an é—mail solicited by Son without any in\'esfigatior by the
putative purchaser. (See testimony of Steve Allison, Transcript 1 1/14, pgs. 139, line 4 - p.
142, line 12; R. ). Even assuming the offer had any real basis, there is no bad faith
resulting from lack of interest ir; the éffér. | -

o Submitting a low-ball valuation based on inaccurate information and based on
improper methods.

Family Respondents Response: The Family Respondents, the Appellant’s Brief and the

Record are unclear what this refers to. There is no record evidence to support this allegation. .
o Making a low-ball offer to purchase Joe’s shares

Family Respondents Response: See preceding response.

‘o Refusing to acknowledge the annual values of the Company computed by Levine.

Family Respondents Response: The Family Respondents are unclear as to what this refers to

and why it would be germane to the issues. Son contends Levine is incompetent and his

services inappropriate.

¢ Failing to conduct a shareholder meeting since the termination of Joe’s employment
with the Company in 2008. ;
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Family Respondents Response: During this period after Son quit and until trial, the case was

in litigation and the normal business of the Company was condu_ctved, Sgn was an offi¢er and
a30% sharehold_ér and could have caued a meeting at any time 1f SO i-nclined‘ Company, a
statutory close ;bfppration, 1s not required to hold an annual méeting unless requested by a
sﬁarehbldér (See S.C. Code Ann, §33-18-230(b)). Moreover, a meeting of the shareholders
was héld durihg this’period for the plirpose df considering the retention of CPA| Laura
DuRant in régafd to the Company’s tax issues.

° Failing to pay any dividends whatsoever since terminating Joe as President in 2007.

Family Respondents Response: Dividends were not paid while Son was President.| Since

starting the BCJ Tire business in 2007 and buying the land for the Con'\\fé)f store, Company
funds have been ‘committed to pay for BCJ related losses, tax liabilities_, and the e.xpenses é.nd
defense of this litigation. Busiﬁess has expérienced a decline since 2007 due to the Great
Recession. Even Son has aéknowledged that this period was a difficult period for business.
Moreover, So‘n was a willing participant and architect of many of the decisions that have
impacted the Company’s bottom line. |
e Mismanaging the Company since Joe’s wrongful discharge and allowing sales and
profits to decline during a period when other similar businesses have enjoyed

increasing sales and profits.

Family Respondents Response: There is no credible record evidence of Company

mismanagement by the Family Respondents or that similar businesses have enjoyed
increasing sales and profits; moreover Joe was not wrongfully discharged but voluntarily
quit. Significantly, virtually every business in America has been affected by the Great

Recession commencing in 2007. Moreover, Son’s Complaint alleging mismanagement was

29




filed only a few days after he quit.

e Paying significant amounts of Company funds to lawyers and experts to defend
_allegations of serious wrongdoing committed by the individual Family Respondents.

Family Respondents Response: Family Respondents agree the Company has incurred
significant expense in defending Son’s claims and assert and that such expenses have been
and are appropriate Company expenses. See response above as to allegations of wrong-

doing.

o Slphomng off and wasting Company assets by paying bonuses, e\clessive
compensation, and grating substantial pay increases to the individual Family
Respondents despite the fact that the market value of their skills and services|do not
warrant that compensation and despite their mismanagement of the Company, the
Company’s declining revenues and profits, and the fact that no dividends have been
paid during the same multi-year period.

Family Respondents Response: This contention is controverted by the record testimony of
both Son’s expen and the Family Respondents’ expert. Significantly, Son’s expert testified
that Son was overpaid in 2004-2007 and that officer compensation (including Father and
Sister) was significantly below ma;ket commencing in 2008 when Son quit. - (Transcript
11/16, pgs. 109; line 6 —p. 111, line 10; R. ____ ). Father and Sister had to step up and take
over all management duties after Son quit. Management compensation has, in fact, been
below 2007 levels since -Son quit. -

e Buying Kathy anew C adlllac despite their mlsmanagement of the Companv and the
Company s declining revenues and profits. - » :

Family Respondents Response: Supplying a vehicle to officers as part of their compensation

package was a program started by Son vears previously while he was President:and ofticers
would receive replacement vehicles periodically on a rotating basis. The Cadillac was
bought for Father as a part of this program. Father did not like the car, so he had Sister
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exchange vehicles with him. (Transcript 11/17, pgs. 264, line 7 —p. 265, line 5; R. | ).

e Repeated acts of hostility and retaliation against Joe as a result of his actio

ns and

~efforts to refuse to act wrongfully and to attempt to resolve serious problems with the

Company’s tax and accounting practices.

Family Respondents Response: Son is the one who refused to reimburse the Company for

personal expenses paid by the Company. Son refused to have Company file the amended

2003 and 2006 returns as reviewed by Tim Duncan. Son asked Tim Duncan to continue the

previous tax filing scheme. Son is the one who instituted and participated in the problematic

tax and accounting procedures. No witness other than Son testified to any act of host

retaliation toward Son.

ility or

e Depriving Joe of all financial value of his ownership of shares in the Company — and
the value in the Company that he devoted almost 25 years of his life building — by

wrongfully discharging him from the Company by constant humiliation and
retaliation and failing to pay him any compensation or dividends since then

Family Respondents Response: Joe quit. The value of his interest in the Company re

acts of

mains.

The extraordinary tax liabilities (caused by Son), the Great Recession, the BCJ Tire expense

(caused by Son) and lawsuit expenses (caused by Son) have seriously impac

Company’s finances. Son is the one who must accept the responsibility for quitting

ed the

his job

and leaving a Company which had been very generous to him. The Family Respondents are

the ones who retained CPA Durant and Attorney Bowers to remedy the false tax return filed

by Son in 2003 and 2006. There is no credible evidence in this record of acts of humiliation

or retaliation against Son by Father, Mother or Sister.

Son’s Brief on Appeal cites Kiriakides v. Atlas Food Systems & Services. Inc., 343

S.C. 587, 541 S.E.2d 257 (S.Ct. 2001) and Ballard v. Roberson, 399 S.C. 588, 733’

S.E.2d

107 (S.C. 2012) in its discussion of the circumstances under which shareholder relieflof some
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form might be appropriate. In both Kiriakides and Ballard, our Supreme Court affirm

court determination that shareholder relief was appropriate. The Ballard Court, while

ad trial

noting

that an action for stockholder oppression is equitable in nature, also pointed out that the

equitable standard for review neither relieves an appellant of the burden to establish e

ITor on

the part of the trial court in its findings nor does it require the appellate court to disregard the

findings of the trial judge. In fact, the Supreme Court specifically recognized that the trial

judge is the one ““...who was in a better position to determine the credibility of the witness.”

(Ballard, supra, at 5393, 733 S.E.2d at 109);

The Special Referee in the instant action heard witness testimony and re

ceived

evidence over a five day period. He had an opportunity to hear the testimony and observe the

demeanor of eighteen witnesses, including family members and co-workers of Apg

CPA’s, attorneys and expert witnesses. His Order, in so many words, noted his opinic

ellant,

nasto

the credibility of the witness on certain matters. The facts as found by the Special Referee in

this case are amply supported by the record evidence. These facts fall far short of entitling

Son to any relief, much less the extraordinary relief which he seeks.

Finally, the Court in Straight v. Goss, 383 S.C. 180, 678 S.E.2d 443, 449 (Ct. App.

2009) made it clear that the equitable defense of unclean hands is available in a share

holder

oppression action in equity. In the case at bar, Son is the person by far most responsible for

the matters about which he now complains.

2. THE SPECIAL REFEREE CORRECTLY DETERMINED THAT SON HAD
MADE NO CLAIM TO, AND WAS NOT ENTITLED TO, AN ADDITIONAL 20%
INTEREST IN COMPANY FROM MOTHER AND FATHER BECAUSE SUCH

CLAIM WAS NOT PLEAD AND HAS NO MERIT.

The Trial Court found as follows regarding Son’s claim of" entitlement. to .an
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additional 20% interest in Company from Mother and Father.

During trial, Son asserted the position that while he was the record owner of a
30% interest in Company, he was entitled to an award of an additional 20%
interest in the Company (a total ownership of 50%) under the terms of the
Retirement Documents. Aside from the fact that such a claim is completely
absent from Plaintiff’s Amended Complaint, it is clear that the provisions of
the Retirement Documents were not complied with, i.e., Father was not able
to retire in light of Son’s conduct, and additional rent payments to Father for
the Pawley’s Island Store were ceased. Moreover, under no circumstance
could this Court engage in the enforcement of a series of agreements which
Vclearly on their face, were illegal and unenforceable. :

(Final Order.p.25;R. ).

Son’s Amended Complaint makes no reference to a claim of entitlement to an

additional 20% of Company’s stock from Mother and Father. (Amended Complaint; R.

). Son’s Brief on Appeal does not address this signification omission. Ass

arguendo, the issue is: properly before this Court, the Trial -Court’s finding tk

Retirement Documents were not complied with after Son quit (i.e., Father is not retir

uming,
1at the

ed and

the additional rental payments on the Pawleys Island store were stopped) is amply supported

by the record. Son received the benefit of the Retirement Documents from 2002 (w

signed the Retirement Documents) until he quit. His interest in the Company was in¢

‘hen he

reased

during that period from 10% to 30%. Son now is asking this Court to enforce the terms of

the Retirement Documents even though they have not been fully executed and they are

undoubtedly questionable (if not unlawful) from a tax standpoint, and his pleading seeks no

suc_h relief.

3. THE ISSUE OF THE VALUATION OF SON’S STOCK IN COMPANY WAS

NOT REACHED BY THE LOWER COURT AND THEREFORE- IS
PROPERLY BEFORE THIS COURT.

NOT

The Trlal Court did not reach the valuatlon 1ssue because it determined Son was not

1
Bb)




entitled to any shareholder protection relief, much less the specific extraordinary, share

purchase remedy provided by South Carolina Code Ann. §33-18-420.

Having failed on his claims below, Son now asks this Co@ﬁ to determihe not only

that the Trial Court’s decision that shareholder relief was not appropriate under these facts is

in error, but also-to: (1) determine thé ordinary relief afforded statutory close corporation

shareholders by South Carolina Code Ann. §33—18-410 1s inadequate or inappropri

ate; (2)

determine the extraordinary relief afforded by §33-18-420 should be provided; and (3)

determine the fair value of Son’s shares under §33-14-420(b)(1) and the terms for any Court

mandated purchase thereunder.

The Family Respondents submit, for the reasons expressed herein, the Tria]l Court

correctly determined that the requested shareholder relief was not justified or appropriate

under the facts. | They further respectfully submit that even should this Court disagr

ce with

the Trial Court’s ruling, the Trial Court should have the first opportunity to decide whether

ordinary relief under §33-18-410 is adequate and appropriate. If the Trial Court

should

determine that only the relief afforded by §33-18-420 is adequate and appropriate it would

then have the opportunity to pass on the valuation issue as well as the issue of terms

of salé

as provided in §33-18-420(b)(2). As posited, Son is asking this Court to overturn the Trial

Court’s decision and then to “bypass” the Trial Court and rule upon multiple issues not

considered or passed upon by the Trial Court.

In apparent recognition of the weakness of his claim that he has been the v

ctim of

shareholder oppression, Son argues (for the first time) that a forced buyout of his share might

be appropriate even where there is no breach of fiduciary duty, fraud or oppression Brief of




Appellant, p. 21; R. ). The case law cited in support of this argument

1S an

unpublished opinion which does not even mention §33-18-420. Son’s claim is not supported

either by the facts in the record or by South Carolina law applicable to statutory

corporatiOns.(’. A stock interest in a close corporation is inherently of more |

close

imited

marketability than other forms of investment. To require the remaining shareholders to

purchase Son’s interest simply because he has become disaffected and in the absence
showing of oppression by his parents or Sister is totally inconsistent with-Son’s plea

the facts and established statutory law.

Not only does Son now argue for relief absent any showing of oppression

of any

dings,

, he

incredibly asserts that such relief shall be granted without consideration of any applicable

m1nor1ty discount. (Brief of Appellant P.28; R ). Son asserts the mandated pu

rchase

of his interest shall be at * falr value (1 €., wnhout discount) as opposed to “fair market

value”. Son is not entitled to be rewarded for his misconduct and damage he has caused the

Company.
If this Appellate Court disagrees with the Trial Court on the entitlement of]
some form of shareholder relief, it should remand the matter to the Trial Court

determination as to remedy.

Son to

for 1its

4. THE RECORD EVIDENCE SUPPORTS THE SPECIAL REFEREE’S
FINDING THAT THE FAMILY RESPONDENTS DID NOT BREACH ANY | DUTY
OWED TO SON BY VIRTUE OF THE STATUS AS OFFICERS, DIRECTO RS OR

MAJORITY SHAREHOLDERS.

8 The Official Comment to §33-18- 40A0 Court' Action to Protect Shareholders, states as follows:

“Relief

available under sections 40 through 43 (Sections 33-18-400 through 33-18-430) is circumscribed to minimize
the danger of abuse by shareholders. N relief of any kind may be ordered unless the court affirmatively finds
that one or more of the specific conditions listed in section 40(a) (Section 33-18-400(a)) - fraud, oppression,
unfairlv prejudicial conduct, deadlock, or grounds for involuntary dissolution — exist. The pétitioner has the

burden of proof on this issue.”
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Appellant’s brief correctly characterizes an action for breach of fiduciary duty as an
action at law (Brief of Appellant, P. 17; R. ); accordingly, the standard of review is that
theztrialljudge’s findings will be upheld unless without evidentiary support.” Jordan v. Holt,
362 S.C. 205, 608 S.E.2d 131. - .

The duty owed shareholders by officers and directors is set forth in S:C. Code Ann.
§33-8-300 (as to directors) and §33-8-420 (as to officers). The statutes provide in p‘ertinent
part:

. “(a) A director shall discharge his duties as a director ... (1) in good faith; (2)
with the care an ordinarily prudent person in a like position would exercise
under similar circumstances; and (3) in a manner he reasonably believes to be
in the best interests of the corporation and its shareholders.”

S.C. Code Ann. §33-8-300(a).

“(a) An officer with discretionary authority shall discharge his duties under

that authority: (1) in good faith; (2) with the care an ordinarily prudent

person in a like position would exercise under similar circumstances; and (3)

in a manner he reasonably believes to be in the best interests of the

corporation and its shareholders.” '
S.C. Code Ann. §33-8-420(a).

The Special Referee held that: (1) Son had failed to establish a breach of any duty
owing of owing by Father, Mother or Sister by reason of their shares as officers, directors, or
(collectively) majority shareholders; and (2) the gravamen of Son’s cause of action alleging

breach of duty was for injury to the Company and not to Son individually (Final Order, p. 23-

24, R. ). See Brown v. Stewart, 348 S.C. 33, 49, 557 S.E.2d 676, 684 (Ct. App. 2001)

for the general rule that any actions against officers and directors for losses suffered by a

corporation shall be brought as a shareholder derivative action.




The only specific instances of breach of fiduciary duty mentioned in Son’s brief are:

(1) Son is no ldnger employed by the Company; (2) the Famiiy Rcspondeﬁts have gi\'en

themselves raises and bonuses; (3) a Cadillac was provided for Sister and (4) a dividend has

not been paid. (Brief of Appellant, p. 40; R. ). For the reasons previously expre

ssed in

this brief in response to Son’s 18 item laundry list, none of the issues evidence or.constitute a

breach of the Family Respondents’ statutory duties to Company or to its shareholders.
not receiving employment benefits because he voluntarily quit; the Family Responden
stepped up to the plate and assumed the duties Son previously performed a

compensating themselves appropriately. The car complained of was actually purcha

Sonis

ts have

nd are

sed for

Father as part of an officer compensation and benefit program instituted by Son. Sister ended

up with the car because Father did not like it. Dividends have never been paid 2

ind are

particularly inappropriate at this time given the Company’s financial issues relating to (1)

IRS and SCDOR liability; (2) the Great Recession; (3) operating losses and expenses

related

to the BCJ Tire store and the Conway storé land mortgage; and (4) the time and expense

associated with the defense of the lawsuit. Except for Item 2, Son was a participant or

promoter of these financial obstacles facing the Company.

- 5. THE RECORD EVIDENCE SUPPORTS THE SPECIAL RiEF,E'REE’S_
FINDING THAT ACCOUNTANT LEVINE NEITHER AIDED NOR ABE;TTED ANY

BREACH OF FIDUCIARY DUTY BECAUSE THERE WAS NO BREACH OF,
BY THE FAMILY RESPONDENTS.

DUTY

“** The record evidence supports Special Referee’s finding that Son failed to establish

that the Family Respondents-breached any fiduciary duty owed to him. See pages 36-37 of

Family Respondent’s Brief, which are incorporated herein.. See Vortex Sports Entertainment,

Inc. v. Ware, 378 S.C. 197, 204, 662 S.E.2d 444 (2008).
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6. THE RECORD EVIDENCE SUPPORTS THE SPECIAL REFEREE’S
FINDING THAT THE FAMILY RESPONDENTS DID NOT CONSPIRE TO
WRONGFULLY DISCHARGE SON AND DEPRIVE HIM OF THE VALUE OF HIS

STOCK OWNERSHIP IN COMPANY.
Plaintiff’s action alleging conspiracy is an action at law and the standard of re
whether there is any competent evidence to support the Special Referee’s fi

thereabout. The Special Referee held that Son’s actions alleging civil conspiracy aga

view 1S

ndings

nst the

Family Respondents fa1led for a complete lack of proof either of liability or of damages

(Final Order, pgs. 20, 22-23; R. ). To prove a claim for civil conspiracy, a P

-must show a combination of two or more persons for the purpose of injuring plaint

laintiff

iff and

causing plaintiff special damages. Hubbard & Felix, South Carolina Law of Torts, 404-408

(3d. ed. 2004). Gordon v. Busbee, 397 S.C. 119, 723 S.E.2d 822 (Ct.App. 2012).

The record evidence establishes that Son bears the primary responsibility for all of his

present complaints. Son is the one who decided to file false and inaccurate Company tax

returns in 2003 and 2006. Son decided to cover his tracks with fictitious promissony notes

and false inventory adjustments. Son was President of Company until October, 20

responsible for the tax practices complained of in Attorney Byrd’s September 17, 20(

07 and

7 letter

to Accountant (Plaintiff’s Exhibit 31; R ). Son is the only family member who refused

to repav the personal expenses paid by Company for the shareholders as addressej in the

October 18 ’)007 letter (Pla1nt1ffs isxh1b1t 38 R ). Son used Company funds without

shareholder authorization to fund BCJ Tlres Son mstituted and personally profited from the

casings scheme. Son abandoned Company without notice for extended periods on|several

occasions, returning only when Father pleaded with him. Son instituted the po

licy of

providing automobile use to Company management. Son never paid a dividend while
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President. Son was _oyerpaid as his o;&'n expert .test'iﬁed. Spﬁ Was instrﬁﬁentél in the
decision not to file amended tax returns in December of 2007. Son voluntarily quit his job.
Bec.ause Son quit, the Family Respondents had to step in and take over managémenf of the
Company.» |

The Famil); Respondénts,_thfoﬁgh it ail, tolerated Son’s behavior. In Oc;[obel 2007,
Soﬁ was elected Vice-President and his ability to aécess Company funds was limited becau'se
of the discovefy of the éasing.s scherﬁe, the BCJ money; band the téx issues. Thié acﬁ On was
. reasoﬁable and prudent to protect Compapy given Son’s past coursé of condﬁct. Not only
- does the record lack any credible evidence of effort to injure Son, actually the reverselis true.
- If the Family Respondents are to be faulted for their conduct toward Son, it should be for

their excessive tolerance.

7. BECAUSE THE RECORD EVIDENCE ESTABLISHES THAT; SON
VOLUNTARILY QUIT HIS EMPLOYMENT, THE SPECIAL REFEREE
PROPERLY HELD THAT SON HAD FAILED TO ESTABLISH THAT HE WAS
CONSTRUCTIVELY DISCHARGED IN VIOLATION OF PUBLIC POLICY.

Son is no longer employed by Company because he voluntarily quit. Son, having no

contracf of employment, was employed at the will of Company. Son could (and in fact) did

quit at any time. Ludwick v. This Minute of Carolina. Inc., 287 S.C. 219,225,337S.E.2d

213,216 (1985) See also Lawson v. South Carolina Dep’t of Corr., 340 S.C. 346, 350, 532

S.E.2d 259 (2000) (public policy exception applicable in cases when employer requires
employee to violate the law or the reason for the employee’s termination is a violation of a
criminal law). © While South Carélina recolgnizes a “public policy” exception to its
employment at-will doctrine, Son‘ha's failed to make the requisite showing — that Son’s
t;rmination:violated a clear mandate of public policy. Id. I-Such an exception'may bé
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established, for example, when an employer requires an at-will employee, as a condition -of

retaining employment, to violate the law.

There is no basis in the record for the Son’s claims that his employment

by the

Cbmpany was wrongfully terminated or that he was constructively discharged. While the

record establishes a number of bases for which Son’s employment could have justifiably

been terminated (i.e., unexplained absences from the job without notice, utilization of

Company funds to fund BCJ Tires without cohsent, exposing Company to signific

liability, the casings scheme and utilization of Company funds to fund personal ex

ant tax

penses

such as attomeyé fees, to name a few), the simple fact is that Son was neither terminated rior

‘wrongfully discharged. He quit.  Son’s unequivocal testimony on this point was that

he quit

-and would not return. (Transcript 11/15, pgs. 82, lines 24-p. 83, line 14; R.. ). Prior to

his leaving, Son’s compensation was not reduced or diminished in any respec

Jimitations placed on Son’s access to Company money prior to his quitting were

t. The

amply

justified given his course of conduct in misusing those funds. Any damage which the Son

may have sustained as a result of leaving his employment with Company is solely the result

of Son’s voluntary decision to quit his job. The record evidence overwhelmingly establishes

the love and patience of a Mother and Father for their Son, both by their testimony;

and by

their actions in tolerating Son’s dysfunctional, dishonest and abusive behavior (Transcript

11/18, p. 220, line 7 - p. 221, line 19; R. ; Transcript 11/18, pgs. 260, line 10 -

line 21; R. ).

p. 261,

Accordingly, the trial judge’s finding that no basis exists for Son’s claimsithat his

employment with Company was wrongfully terminated or constructively discharged
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be affirmed.

The record evidence in the instant action is devoid of any such testimony o

r other

evidence from Son, or any other witneéses, that Son was req'u‘ired to violate a statute or other

public policy mandate as a condition of employment.

The credible record testimony establishes that Son’s claim of workers compensation

fraud by the Family Respondents is without basis. Witness testimony, includi

ng the

testimony of Attorney Connell, and the Company’s records refutes Son’s claim that the

workman’s compensation claim was fraudulent.

8. THE SPECIAL REFEREE PROPERLY HELD THAT SON IS LIABLE TO

COMPANY FOR CONVERTING §11,716.32 IN COMPANY FUNDS VIA
CASINGS SCHEME.

The record evidence is uncontroverted that Son implemented a scheme inv

fictitious invoices whereby he personally pocketed Company funds. Son admits he re

THE

olving

moved

cash from the Company money drawer and pocketed it after preparing fictitious invoices for

tire casings to cover his tracks with the tax authorities. (Transcript 11/15, pgs. 115, lines 17~

p. 118, line 6; R. ). Son does not know the amount he took, but Company pr

proof of at least $11,716.32 taken by Son through this scheme. (Defendant’s Exhibits

ovided

1,2,3,

5, 7,8,9, 12,13, 14, 15, 16; R. ). Incredibly, Son now claims this tax fraud was

appropriate so long as he split the proceeds with Sister. Sister denies participating in the

scheme. Mother and Father deny any knowledge of the scheme prior to investigation by

Mother after being placed on notice by an email from a former employee in August o

£2007.

(Transcript 11/18, pgs. 203-204, R. ; Transcript 11/18, pgs. 260-261; R. ).

Moreover, Son filed no reply to the Company’s Amended Answer and Counterclaim!seeking
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reimbursement for Company funds converted by Son.

9. THE  RECORD EVIDENCE SUPPORTS THE SPECIAL REFEREE’S
HOLDING THAT SON IS LIABLE TO COMPANY FOR REIMBURSEMENT OF

MONEY TAKEN BY SON AND PAID TO THE TURNER PADGET LAW FI
On September 21, 2007, Son obtained a Company check and used it to pay
personal representation by the Turner Padget Law Firm (Defendant’s Exhibit 18; R.

The Turner Padget firm returned the check to Son along with a letter advising Sc

RM.

for his

L))

n that

because the firm was representing him individually, it was inappropriate for the Company to

pay his fees. (Defendant’s Exhibit 20; R. ). Son then transferred Company

funds

amounting to $17,306.66 to his personal account to reimburse himself for the fees he paid to

Turner Padgett for personal representation. (Defendant’s Exhibit 22, 23; R. ; Transcript

11/15, pgs. 109, line 20 — p. 111, line 15; R. ).

Son’s Amended Complaint (R. ) seeks no relief on Company’s behalf. [This is

-understandable given that in August or September of 2007, when the three Attorney Byrd

letters were written, Son was Company’s President and managing officer and had b

€€<n so

since at least 2001. (Plaintiff’s Exhibit 29, 30, and 31; R. ). Moreover, Son filed no

reply to the Company’s Amended Answer and Counterclaim seeking reimbursement of Son’s

improper transfer of Company funds for payment of his personal attomey’s fees.

10 THE SPECIAL REFEREE PROPERLY DETERMINED THAT COMPANY’S
CLAIM AGAINST SON FOR DAMAGES RESULTING FROM HIS FILING OF
FALSE AND INACCURATE STATE AND FEDERAL TAX RETURNS COULD BE
BROUGHT AT A LATER DATE WHEN THE AMOUNT OF SUCH DAMAGES IS

KNOWN.

Company s Amended Answer and Counterclaim includes a claim against Son for

damages resulting to Company from Son’s filing of false and inaccurate tax yweturns.
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(Respondent’s Amended Answer and Counterclaim; R.__ ). Son did not ﬁ.le aReply to
this pleading.

The Special Referee properly held that this claim was not ripe for adjudication on the
date of trial because the amount of damages had not been .-determined and that Company
could puréue its claim when the darﬁagés wcrei detérmined. (F inraAl Order, p. 26:R. | )

Abundant récord evidence-est.ablishes that Son khoWiﬁglj' filed false and inac curéte
tax returns in -27003 and 2006. At the time of trial .the tax authorities had been placed on
notice of the inaccurate ﬁlings, but final determination of Company’s tax bill resulting had
not been made. CPA DuRant prepared a report and testified that amount would be
significant. The Court properly held that Son should be held accountable for any damages to
Company proximately resulting from his actions. In such an aétion, Son can assert any
defenses as to ‘the arﬁount of damages as he may see fit. The burden remains on Company to
establish the amount of damages attributable to Son’s actions.

Son’s Brief on Appeal asserts error by the Trial Court in failing to find fhe.defenseVs

of statute of limitations, waiver, estoppel, laches, and the doctrine of in pari delicto precluded

judgment on Company’s counterclaims. We note initially that Son did not file an Answer or
Réply to Compaﬁ);’s Amended Answer and Céunterclaims. Wé further noie that Son’s
Answer to C-orﬁpény’s original Answér and Counferclaims did include the defense ofjwaiver,
estoppel and laches, but did nof include any reference to a statute of limitations defense or

the doctrine of in pari delicto.




CONCLUSION

For the reasons set forth herein, it is respectfully subfnit,tedt’hat the Special Referee’s
Orders in this case should be affirmed on appeal in all respects.

Respectfully submitted, -

7 J&€kson Thomas, Esquire
Emma Ruth Brittain, Esquire
THOMAS & BRITTAIN, P.A.
Post Office Box 1290

Myrtle Beach, South Carolina 29578
(843) 692-2628

ATTORNEYS FOR RESPONDENTS
CATHERINE L. MASON, JOSEPH E.
MASON, SR., KATHY ST. BLANCHARD
AND MASON HOLDING COMPANY,
INC.

May 6, 2013
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