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STATEMENT OF ISSUES ON APPEAL
o

Whether the court erred by instructing the jury that malice “is the intenﬁonal' doing of a
wrongful act without just cause or excuse” since it could be reasonably‘ interpreted as shifting the
‘burden to appellant to prove a justification or excuse for his wrongful acts thereby rendering the
instruction violative of appellant’s Due Process constitutional ri‘ghts? ‘

2.

Whether fhé courtcrfed by instructing the jury on accomplice liability, “the hand of one
is the hand of all,” sincé it was improper to instruct accomplice liability on the theory tﬁat the
jury may believe some of the evidence and disbelieve other .evidence,. it improperly invited
speculation. as to another person Being the shooter and appellant being guilty as a participant .'
where the evidence did not justify this instruction? |

3.

Whether the court erred by admitting State’s Exhibits 58-59, where they were irrelevant
since they were not probative of whether crucial state’s witness Phillip Griffin received

consideration from the state for his testimony against appellant?



STATEMENT OF THE CASE

Appéllaht was indicted by the Edgefield County Grand Jury fo,r»the offense of murder. R
757. His case waé called. to trial oﬁ Augusf 27, 2018, before the Honorable Eugene C. Griffith,
and a jury. Benriett Castro and Elizabeth Fullwood represented appellant. Suzanne Mayes and
Robert McNair Wére the aséis£ant solicitors. R. 1. |

On August 31, 2018, the jury found appeliant guilty. R. 749, il. 23, Judge Griffith
sentenced appellant to life imprisonment béséd upon his prior conviction in Florida for entering a
.dwelling while armed. R. 750, 1. 16 - 751, 1. 11.

This appeal follows.



STANDARDS OF REVIEW

Jury instructions (Issues 1&2)

i “In criminal cases an appellate court sits to review errors of law only.” State v.
Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 2-20 (2006). “An appellate éourt will not reverse the
trial coprt's decision regarding jury instructions uniess the trial court abused its discretion.” Clark

v. Cantrell, 339 S.C. 369, 389, 529 S.E.2d 528, 539 (2000)..“An abuse of discretion occurs when

the trial court's ruling is based on an error of law or, when grounded in factual conclusions, is
without evidentiary support.” Id.
Admission of evidence (Issue 3)

“The admfssion of evidenée is within the discretion of the trial court and will not be

reversed absent an abuse of discretion.” State v. Hatcher, 392 S.C. 86, 91, 708 S.E.2d 750, 753

(2011) (quoting State v. Pagan, 369 S.C. 201, 208, 631 S.E.2d 262, 265 (2006)). “An abuse of

discretion occurs when the conclusions of the trial court either lack evidentiary support or are

controlled by an error of law.” Id.; see also-State v. Brockmeyer, 406 S.C. 324, 340, 751 S.E.2d

645, 653 (2013).



STATEMENT OF FACTS

The indictment in this case. alleged that “William C. (Billy) Sellers, did in Edgefield
Coqnty on or ébout Oétober 9, 2014, feloniously, wil_lfully, and Withi malice aforethought, kill
Johnny Hydrick, the victim, by means of beating and.that the said victim died in Edgéfield
County as a proxir;late result thereof . ... 'R.758. There were no co—deféndants in this
allegation, and no conspiracy was alleged. The state’s case was circumstantial.

The state’s theory of the case was that appellémt had been buying oxycontin from the
decedent. The decedent was found dead inside his home tied with his hands bound in duct tape.
The decedent héd suffered blunt force trauma and a fractured nose. He died of a closed head |
*injury. R.381,1.7 _386,1.25.

The pathologist, Dr. Janice Ross, opined that the decedént may have been beaten with “a
rod or something with a straight edge.” R. 387, 1. 25 — 388, 1. 6. Dr. Ross also S;did that some of
'~ the decedent’s injuries could have come from a fis.t,‘ and that the decedent had “oxycodone and
oxymorphone in his system.” R.‘391, 1.17 -392, 1.‘16.

| -Richard Hydrick, the decedent’s brother, found the decedent’s body on October 11, 2014,
and he called 911. R. 34, 1. 20 - 35, I. 5. Richérd had talked to his decedent brother the night
before and “everything was fine.”v The decedent was on disability status after being in a car

‘_acci‘dent and he taking prescription pain medications. He was dating Jessica Reeder. However,
Rceder was also living with Travis Murray at the time. R. 35,1. 1 —40, 1. 23.

Ricl}ard testified that Reeder had gotten into an argument with the decedent in August or
September of that year. Richard belie\./ed that.Reeder hit the decedent on the side with-a baseball
- bat during the argument. R. 41, 1.;5 — 42, 1. 24. Defense counsel later argued to the jury that

Reeder and her: jealous live-in béyfriend Travis Murray actually killed the decedent, and



appellant was blamed for it. “If E:illy didn’t have the rﬁotive,’ then who did? Two people. Travis
Murray and Jessica Reeder. The éamé two people that had the motive to kill Johnny Hydrick.”
R. 689, 1. - 693, 1. 21. | | |

Richard said he talked with investigator Irel.and on October 16, 2014, about items he
believed were stolen from hié decedent brother’s hpuse during the burglary-murder. There was
no sign of forced eﬁtry, however. So, subterfuge to gain entry may have been‘ involved by
someone he knew. The stolen items included guns. A slot machine that the'decedcnt played for
pleasure in his home was also “busted up in pieces.” R.42,1.22 -47,1. 23.

On Octéber 11, 2014, Officer Joseph  Wood responded to the scene ét the decedent’s
home in Edgefield County. Wood said there was no obvious signs of forced entry. R. 52, I1. 9-
11. Blood was féund iﬁ Sevéral locations “all throughout the house . . .” R. 52, 1. 22 ~53,1.9.
The decedent’s hands were bounci with duct tépe and there was éblanket covering him. R. 55, 1L
2-15.

The decedent v&ore an electronic monitor (GPS device) apparently because he was on
probation with the Department of Probation, Parole, and Pardon Services. R. 63, 11. 2-25. The
monitor ceased work.ing'eit- 1:43 a.m. on Oétober 10, 2014. The theory was that the ﬁonitor quit
working when the decedent died at 1:43 a.m. on October 10, 2014. R.72,1.17-74,1.13.

Investigator Curtis Morris testified appellaﬁt’s DNA Waé not found inside the home of
the decedent. Neither apbellant’s DNA nor his fingerprints were found on the duct tape. R. 149,
1. 21 _ 154, 1. 3. Abpéllant’s DNA was also not found on a .38 caliber Titan Tiger gun. R. 161,
i. 5- 162, 1. 5. The blanket covering the body of the decedent was not sent to SLED for testihg.
The baseball bat alleggdly used by Jessica Reeder to hit the decedent on a prior occasion was

,also not collected by law enforcement at the time.of his death. R. 157,1. 7 - 158, 1. 22. When



the decedent’s brother, Richard Hydrick, .late'r brought that baseball bat to the pélice, nd blood
was found on that bat. R. 158,1. 3 - 159, 1. 5. |

The state presented Vérious jail\house snitches who claimed they received information
about the murder from appellant. ‘Dennis Amerson admitted he had béen addicted to
methamphetamines. R. 174, 1. 3 — 175, 1. 8. Amerson said he met appellant for the first time in .
 the Edgefield County jail. R. 175, L. 24_— 176,1. 7. | |

Amerson related that ap'pcllaht'showed him photographs of his chiidren “and stuff and
was l.ike telling me where that he was gonna (sic) get called up and that he Was worried that they
were gonna find stuff in his van to convict ﬁim of the charges because he had told me that he was
being convicted of murder;” R. 176,1. 20 - 177, 1. 1. Amerson claimed appeHant also said “he
hopes his wife don’t find out.thaf he had d(‘)ne it . . . that she wouldn’t have nothing to do with
him” R. 177, 11. 8-17. | |

Amerson claimed appellant téld him that the decedent “was tied up and I think beat. I
think that’s what it was.” . Amerson also said appellant confided that “a slot méchine oL pills, -
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and some change or something like that .7 were stolen. Appélla_nt also allegedly told
Amerson “they had got rid of theml [tﬁe stolen items].” R. 178, 1l. 13-24. |

In addition, Amerson ﬁ.l'aintained that appellant told him fhat a drug dealér had been
arrested in Aiken “or so;newhere like that and he Had told on him to try to get hisself (sic) out of
trouble.” R. 179, 1. 22 — 180, 1. 6. Amerson contended that aépellant confeésgd to him that he

committed the murder and stole pills, money, and a slot machine. Amerson denied that appellant

merely told him what he was accused of doing these things. R. 186, 11. 18-25.



Phillip Griffin

Phillip Griffin was arrested on November.’ 21, 2014. He also was addicted to
methamphetamines. R. 197,1. 23 - 202, 1. 13.

Griffin testified that he became cellmates with appellant, and they began talking “ébout
each other’s charg;es.” Griffin said appellant told him “at first it wasn’tAhim and then that kind of
changed towards the end. . . . His story would change a little bit ana he kind of started putting
himself involved in the case.” .R. 202,1.17 -203, 1. 11. '

Griffin testified appellant asked him questions about DNA evidence. Griffin said
appellant mentioned a time “when the guy Johnny fell down the steps and kind of broke his nose,
broke his nose and hé went to help hifn up and_.he saia if there was any blood like on the
passénger side, that’s what that would be from because he tried to help. him in the van. He was
going to take hirﬁ to the hospital and the guy Johnny was like no. No. It b.eAfine."’ Griffin
thought appellant was talking about an incident from September 2014 inyolving the deéedent and
the van. R. 204,1. 6 — 205, 1. 16. | |

Griffin opined that appellant’s ;tory “changed a lot.” Griffin said appéllant told him he

“went there” to commit a robbery and that they were going to “pull a lick.” They knew the
‘decedent “just got his prescriptions filled and he was gonna go get his pills. If he had ény
money, he wanted it, too.” The rumor was that a man named “Gee” — who was never located
and may not even exist -- Was allegedly involved with appelvlant in the robbery. R. 205,1. 13 -
207, 1. 4. |

Griffin alleged appellant téld h.im‘, “They went to his house and they taped him up and

was asking him where the pills were and they were pistol whipping him until he told them where



the pills Were.’_’ R. 207, 11. 5-14. Griffin maintained that appellant was surprised he was charged
wifh murder “because he said when he left, the guy was still alive.” R. 209, 11. 4-24.

Finally, Griffin said that appellant in addition to talking about a person named “Gee” also

mentioned a pefson named “Jersey.” R. 212, 11. 19-23.
Griffin’s sentencing exposure

Griffin admitted he had a sentencing exposure of fifty years imprisonment at the
time, but he denied he received aoy sentencing exposure assistance for testifying against
appellant. R. 228, ll. 9-20. He admitted some charges were dropped, and he got a lenient
sentence with probation on other charges, but he nonetheless denied the sontencing j.udge‘knew
of hlS agreement to tostify io this case. R 226,1. 4 — 228, l.A 20.

After Griffin Clairoed he received no sentencing considoration for testifying against
appellant, the state sought to introduce two of .Griffio’s guilty plea sentencing shoets which had
“no negotiation” checked oo.the vform. Defonse counsel objected on the grounds of relevance,
and t_hat objection was overruled. -The sentencing sheets were therefore admitted. R. 231, 1, 16
—233,1.1. R.752. |

. Hakim Talib testified that 'he sold marijuana to “the whole neighborhood” and that
appellant began boying marjjuana from him also. He was "‘Jersey.” R. 291, 1. 24 - 292, 1. §.
Hakim said that appellant at one point approached him about buying “a shotgun, pills, and a .38.”
R. 296, 1I. 11-15. Hakim maintained that he told appellant he did not want to buy a shotgun, “I
ain’t interested in no shotgun. I can’t flip no shotgun like that. I don’t want no big giant gun. I

don’t need no big gun.” R. 297, 1I. 15-20.



Hakim said he talked té Inveétigator Ireland about what he knew about this case and he
. told him about “Gee.” Hakim said he thbught Gee was a “real person” but he did not know .his
reai name. R.318,1.21 —320, 1. 21.

Wesley Brown had been convicted of trafficking in crack. R. 439, 1. 1 — 440, 1. 13.
Brown met appellant when he was his cellmate in the detention center. R. 440, 1. 11-19.

Brown testified that in “general conversation” appellant mentioned Shawn Nicholson',
who was known as “Bald Heaq.” Erown told appellant he was very close to Shawn and
appellant alleggdly tbld Brown “that Shawn was his alibi and that, you know,‘ he just went to
‘ talking about, you know, all kind of small stuff about saying that a guy named Jersey was the
reason he was locked up. Said Jersey got caught with some stuff, some drugs or something, got
busted in Aiken and told on him.” R. 442, 1.1-443,1. 19.

Brown contended that éppeilant wanted Brown to talk to the investigator “and basically
tell the investigator that Jersey was the oneWho killed this guy.” R. 443, 1. 20 — 444, 1. 2.
Brown also contended_ appellant wanted him “to say that I met Jersey and sold him some drugs
and he tried to sell me some guns and Jersey was supp;jsed to.tell me that, you know, guns came
from the guy that got killed and all of this stuff. He wanted me to tell the investigator that Jersey
gave me all the information about the murder.” R. 444, 11. 3-9.

Brown testified appellant “gzive me a piece of paper that he had done wrote down what he
wanted me to say.” R. 445, il. 1-16. Brown claimed that appellant told him that “they did it with
a.38” bﬁt he did not know the other person -- “who that could be” -- appellant may have alleged

was also involved. R. 446, 11. 1-25.



However, Brown maintained appellant wanted him to “pin it on Jersey.” R. 447, Il. 3-4.
Brown testified that appellant told him they used a .38 “not to shoot him but to beat him with it.
They beat him with a .38.” R. 447, 1. 15-18. Brown said theiletter he wrote said:

“Sometime in the middle of October I went to serve some
reefer to a guy named Jersey, a/k/a Hakim Talib. After I served
him, he began to ask me if I was interested in buying a shotgun, a
.38 revolver or some pain pills. He said he had beat some dude's
ass who owe him some money. Beat him unconscious with a .38 .
he was trying to sell so he took the guy's shotgun and pills as
payment. Told me that had it been him he'd have given everything
that he had to avoidsa beating like that. Jersey said he had his
cousin handle it like pros, that there was no way it would come
back on them. I said I didn't need anything like that. A couple of
weeks later I was visiting a friend who told me Jersey got busted
with a pound of reefer and some gun. I went to his house off
Alfred Street and he told me that he was gonna get probation he
thought because he told the police about the guy he beat who
ended up dying and set up a white boy he used to sell reefer to.
Jersey said he found out from the white boy dude named Billy that
he was questioned by the Edgefield police about the death of his
pill. guy so Jersey had his cousin who was serving the white guy at
the time start putting certain information in the white boy's phone

- but didn't say what. It said that the white boy was a duck and
trusted anyone. He said he was a meth head and was an easy fall
guy. Jersey then asked if I could get him right with some reefer and
I said I'll see what I could do. I'll see what was up.”

R.448,1. 19 -449, 1. 18.4

Brown claimed he wrote the letter because appellant told him he could get out of jail if he
provided good information to law enfo_rcement. R.. 474, 11. 4-14. Brenda Heath, fhe questioned
documents examirier, testified appellant was the author of State’s Exhibi; 84, the letter. R. 485,
1. 7-10. |

Investigator Phillip Ireland testified he spoke to appellant on October 25, 2014. R. 502, 1.
2-504,1. 3. Ireland said appellant asked him, “Have you found anyone else besides me who did

this, or do yoilifeel like it’s just me?” R. 505, 11. 15-24.
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Treland related that during his investigation he learned that Trav_is Murray and Jessica
Reeder had a strained rellla‘tion‘ship and that Travié was very jealoﬁs of her. R.526,1. 12 - 533, L
5. Treland testified that the decedent provided Jessica Reeder with pills and money. Ireland alsov
learned that Jessica Refe‘,der' had hit the decedent with a basebéll bat on a prior occasion. R. 531,
1.5.=533,1.5.

Appellant admitted to Ireland t_'h'at he had purchased pills from the decédent. Finally,
Ireland offered that Travis Murray and Jéssica Reeder were both arrested for the. first-degree
burglary of the decedent’s home and for tﬁé murder of the decedent. R. 544, . 17-23. Ireland
ﬁnall’y opined he believed that “Gee” was a real person although law enforcement wés never able
to locate him. R.539,1. 18 — 540, 1. 4 _ |

:Shawn Nicholson testified that appellant was his neighbor for a year or a year and a half.
_ Théy both got high smoking marij_uz.ina.ffénd 'tvh'ings of that sort:” R.577,1.12-578, 1. 6.

Nicholson testified that he, Travis Murray, and appellant went to an abandoned house to
“scrap for metal” to se}l to the recycling plant. R.579,1. 4582, 1. 9. Nicholson heard appellant
and Travis talking about a man “Travis girlfriend was dealing with” at the time. R. 584, 1. 1-22.
Nicholson said he nev'er: learned the‘ name of the man they were talking abouf but he .thc')ught it
was someone having sex “with his tTravis’s] girlfriend” and they Were talking about “doing a
lick.” Nicholson thought “they was just talking trash,” and that they ‘were not serious about
robbing this man. R. 586,1. 1 -587,1. 9. |
| | Nich.olson te'stifiedl that-on the night of October 9, 2014, abbellant came to his house and
said he had been in an argument with his gi{lfriend or wife. R. 587,1. 10 - 594, 1. 6. While
appellant stayed at Nicholson’s house_that rﬁght, Nicholson maintained that appellant was gone

from about midnight to 3 a.m. that morning. R. 591,1.9 —596, 1. 11.
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Joseph Lowe testified he had sold meth té appellant in the past. R. 629, 1.2 — 630, 1. 14
" Lowe said appellant “wanted to know if I wanted to do a lick with him.” This apparently
involved the robbery of a disabléd man who “gets drunk and gets pilled up and passes out and
he’ll be an easy target and I told him I didn’t want no part of it.” R. 631, 1l. 2-6. Lowe said he ‘
“cut ties with him [appellant]” at that point. R. 631, 1L 10-15.. |
Lowe also_teétiﬁed that appellant called him on the phoné laté at night and agked him “if
I wanted to trade hiﬁ_l some, -he said I think a shotgun and a rifle and some pills that he had
gotten, uhm, and I didn’t want them L R 631, vl. 25 -632, 1. 6. Lowe maintained appellant
told him “for a beating like thét he would have give everything he had to not get a beaﬁng like
that but he didn’t have but a dollar ‘in his wallet.” Lowe said he thought appellant told him “a
shotgun énd a rifle and some pills were stolen.” R. 632, 1I. 22-25.
Lowe thought that appellant wanted to trade the.stolen items for “crystal meth.” R. 633,
.ll. 4-8. _Lowe said he contacted Tommy Brock, a longtime family friend, with thé Aiken police
department to tell him about what appellaﬁf had éaid about the incident. R. 635, 1. 11 — 647, 1.
23. Lowe admitted he hadvonly known appeliant for about two weeks when he claimed appellant
asked him about “doing this l‘ick.” R 647, 11. 5-20. pre also maintained that he>on1y continued
talking to appellant so that Invé'stigator Ireland.could flnd appellant and arrest him. R. 651, 1. 4-
22! | |
The charge conference — malice and accomplice liability
Defense counéei Fullwood objected to the judge charging the jury. that malice is the
, “intentioné;l doing of a wrongful act without just cause or excuse and [or] with an intent to inﬂicﬁ
an injljry under circumstances that the law will infer an evil intent [or malice].” Counsel argued

that the phrase “without just cause or excuse,” could be construed as burden shifting. Defense

12



counsel Fullwood also ob'sefved, “I know it’s in the charge books but I alwayé bbjec't to it
because | think it’s wrong.” R. 725, 1. 20 - 726, 1. 21.

- The judge then étated, “THat’s how charges get amended and ch‘anged.” However, after
the solicitor éaid she had no comment or objection to the “standard charge,” the judge overruled
counsel’s objection to the “without just causev or excuse” malice instruction. “I’'m gonna stick
with the standard charge. Do you know how oddly I have my granddad’s old charge book and
he retirea in ’67 and this charge is in there still. . . .” R.725,1.20-726, 1. 21.

Defense counsel Fullwbod then said she was not Waiviﬁg her objection to the “without
just caﬁse or excuse” jury instruction but she asked the judge to modify it with the preface that it
could “lead to an inference of malice dépending on your view of the evidence” if the judge was
- going to charge it. The judge said he “would think about it.” R. 726, 1.22- 727, 1. 13.

Defensé counsel Fullwood also objected to charging the hand of one is the hand of all, or,
the accomplice liability insfruction. She noted that there was-no evidence “[t]hat there was
anyoné else involved. There’s no testimony thaf this was the act of more tﬁan one person.”
Counsel argued that “references” of “suggestions” and “innuendo” did not constitute evidence
which was needed for an accomplice liia‘biljty instruction. R. 662, 11. 13-22.

The state: argued while thére_ were not any indicted ‘co-dgfendanlts, that appellant’s
statements could be interpreted to mean he did not act alone. Defense counsel then cited Wilds
~ v. State, 407 S.C. 432, 756 S.E.2d 387 (2014), in support of her argument that accomplice
liability should not be charged in this case. Counsel ﬁoted the very real problem that the .
Supreme Court recognized.in Wilds was that “the jury might believe this part and this part, not
this part, but if we cah patch it together, they might think that, and that’s what Wilds says you

can’t do to be entitled to a charge on accomplice liability.” R. 662, 1. 4 — 665, 1. 23.
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‘The judge said he understood the defense objection to the hand of one, hand of all charge
but stated he was going to charge it over appellant’s objection. R. 662, . 13-666, 1. 5;r. 727, 1.
14—728, 111 o
The jury charge

_The judge charged the jury, “In order to sustain a conviction for mtirde'r the state must

prove beyond a reasonable doubt that he, a person, the defendant killed another person with

malice aforethought. Now, I tell you that malice is defined as hatred, ill will, hostility towards

another person. It is the intentional doing of a wrongful act without just cause or excuse or with

an intent to inflict danger or under the circumstances which the law infers an evil intent or
malice. . . .'” R. 740, 1. 21 ;741; 1. 7. (emphasis addcd).

The judge alsc instructed that “hand of one is the hand of all,” specifically, inter alia, the
judge instructed, “Two people catn be guilt‘y of killing another person when only one of the two
had a gun arid there’s onty one bltllet, only one of the two fired the shot that caused the death b‘ut
if the :two or more people are 'étcting'together assisting eactt other in committing the offense, the

act of one is the act of all or as it is sometimes said the hand of one is the hand of all.” R. 742, .1.

4-743,1. 11.
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-ARGUMENT

1.

The court erred by instructing the jury that malice “is the intentional doing of a wrongful

act without just cause or excuse” since it could be reasonably inte_rpfeted as shifting the burden to

appellant to prove a justification or excuse for his wrongful acts thereby rendering the instruction

violative of appellant’s Due Process cons_titutional rights

Discussion

As )seen, defense counsel objected to the judge charging the jury that malice was the
“intentional doing of a Wrongful act without just cause or vexcuse:” Defense counsel correctly
noted that this instruction‘coﬁld feasonably be interpréted by the jury to be burden éhifting.
Meaning, that appellant intentionally dding a wrongful act without . just .cause or excu.se
constituted malice and shifted the burden to appellant to prove just causé"or excuse. R.725,1.20

_727.1.13.

- This instruction should not have been given.- In State v. Burdette, Op. No. 27910,
Shearouse’s Adv. Sh. No. 31- at pp. 8-19, the Supreme Court held that “Regardless of the
evidence presehted at trial, a trial court shall not instruct a jury that it may infer the existence of

malice when the deed was done with a deadly weapon.” State v. Burdette, Op. No. 27910,

Shearouse’s Adv. Sh. No. 31 at p. 17. This opinion overruled State v. Belcher, 385 S.C. 597,

685 S.E.2d 802 (2009), which allowed he inference of malice instruction from the use of a

deadly. weapon unless there was evidence which would reduce, mitigafe, excuse or justify the

killing or assault and ba&ery with intent to kill. | |
The Supreme Court’s decision in Burdette was consistent with its pattern of disapproving

of jury instructions on how the jury should interpret certain evidence. For example, the Court in
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Burdette cited State v. Grant, 275 S.C. 404, 407-08, 272-S.E.2d 169, 171 (1980), where it held it
was improper for the trial court to charge the jury that the defendant’s flight may be considered

evidence of guilt. State v. Burdette, Op. No. 27910, Shearouse’s Adv. Sh. No. 31 at pp. 16-17.

The Court also cited State v. Hughey, 339 S.C. 439, 452, 529 S.E.2d 721, 728 (2000), where it
held that the trial judge correctly refused the defendant’s request to charge specific examples of
voluntary manslaughter that might be considered evidence of legal provocation.!

Further, in State v. Cheeks, 401 S.C. 322, 328-29, 737 S.E.2d 480, 484 (2013), the

Supreme Court held that the trial court must not charge the jury that actual knowledge of the

presence of drugs is strong evidence of a defendant’s intent to control their disposition or use.

State v. Burdette, Op. No. 27910, Shearouse’s-Adv. Sh. No. 31 at p. 17.

‘Finally, in State v. Cartwright, 425 S.C. 81, 819 S.E.2d 756 (2018); the Supreme Court

held that in the future, even in the rare event When evidence is permitted of the defendant’s
- attempted suicidé, that it will still be improper for the trial court to instruct the jury by way of a
limiting instructiog or otherwise about that suicide evidence. Thel Court noted that under the

South Carolina constitution, “Judges shall not charge juries in respect to matters of fact, but shall

declare the law.” State v. Cartwright, 425 S.C. 81, 93, 819 S.E.2d 756, 762 (2018), citing S.C.

Const. Art. V, § 21.

Here, the objectionable jury charge was that malice went beyond the may raise an.
~ “inference of malice” as defense counsel noted. The instruction was that malice was “the
intentional doing of a Wrongfhl acf without just cause or excuse.” As with the other cases cited
above this instruction was aﬁ u‘nnecessary and problematic as it was ébout how thé jﬁfy should‘ ‘

interpret evidence. The solicitor was free to argue there was no excuse or justification for

1 Overruled on other grounds in Rosemond v. Catoe, 383 S.C. 320, 680 S.E.2d 5 (2009).
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appellant being involved in drug transactions with the decedent, or him allegedly entering the
decedent’s home with the intent to hérm him, or by brutally beating him, and that the jury could
find this evidence c;)nsfituted malice. However, it was quite different and improper for the Court
to charge it, and it was burden shifting. | |

The instruction that the intentional doilng of a wrongful act withoﬁt just cause or excuse
was burden shifting as defense counsel correctly argued. As defense counsel argued, the state
must prove a defendant’s guilt beyond a reasonable‘dbubt. In re Winship, 397 U.S. 358 (1970).
‘Any j‘ury instruction that haS the effect‘ of ‘relieving the state of its -burd_én of prbof beyond a

reasonable doubt as to every essential element of the crime is impermissible. See, Sandstrom v.

Montana, 442 U.S. 510 (1979).

" In High v. State, 300 S.C. 88, 386 S.E.2d 463 (1989), the Supreme Court held that-
defense counsel was ineffective for failing to object to a burden shifting instruction. In High, the
Judge charged involuntary rhanslaughtér é's “the unintentional cause of the death of ianother
through mere criminal negligence.” The judgé defined intent as “to act knowingly.” The judge

then charged the jury that the law presumes the intent from the doing of an unlawful act.- Citing

Yates v. Aiken, 484 U.S. 211 (1988) and Sandstrom v. Montana, 442 U.S. 510 (1979), the

Supreme Court found the instruction was “clearly erroneous.” See, High v. State, 300 SC 88,

- 89,386 S.E.2d 463, 464 (1989).

Here, the judge defined malice as “the intentional doing of a wrongful act Wifhout Jjust
cause br excuse.” Defense counsél ‘cv(‘)vrrAeActly' objegted that a reasonable juror could ihterpret this
instruction as shifting the burden to appellant to show “just cause or e}icuse” for his intentional

" doing of a wrongful act.
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In this casé, thése wfongful a.cts -could include the selling or buying of drugs. They also
could iﬁclude burgIary. In addition, théy could include an alle'ged-plan to do “a lick,” or the
beating of the decedent priqr to his death..

Our Supreme Court has disapproved instructions on malice where, as heré, they _tehd to

have inferences of malice that can be derived from evidence that exists in the case such as the

use of a deadly weapon. Burdette and Belcher. The instruction in this case defined malice as
| ‘>‘the'intentional' doing of a wrongful act withoﬁt just cause or excuse.” Thét was even stronger
than an inference of malice instruction, it Was bu_rden shifting to appellént, and it should be
condemned or disapp_roved by thi's"Cour‘t.‘ Again, tflere certainly was a variety of evidence of
unlav?ful or wrongful acts that this jury instruction impermissibly called upon appellant to show

“Just cause or excuse” for in this case. Appellant should be granted a new trial.
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2.

The.court erred by instructing the jury on accomplice liability, “the hand of one is the

hand of all,” since it was improper to instruct accomplice liabilitv on the theory that the jury may

believe some of the evidence and disbelieve other evidence, it improperly invited speculation as

to another person being the shooter and appellant being guilty as a participant where the

. evidence did not justify this instructinon

As seen above, the solicitor argued that even though there were 1o Cb—defendants or co-
conspirators in this case that an instruction on accomplice liability was proper. The solicitor said
some of appellant’s statements themselves implied another person or others may have been

involved. R. 662,1. 13 - 666, 1. 5;r.727,1. 14 —728,1. 11.

Defense counsel countered that pursuant to this Court’s opinion in Wilds v. State, 407
SC 432, 756 S.E.2d 387 (Ct. App. 2014) that it was impropér to give an instruction on
accomplice liability on the theory that t'he jury may bevlieve some of th¢ testimony and disbelieve
other parts of the testimony. Further, the innuendo and rumors about sofneone else beihg
_involved were juét rqurs. R. 662, l 13 -666;1.5;r.727,1. 14 —728,1. 11.

Appellaﬁt alone was. indicted for rﬁurdering the deéédent. There was no indictment or
allegation .of conspiracy. A man named “Gee” was mentioned but at the end of the trial thé fact
of whether such a man — ;‘Gee” -- even existed was still being discussed. While defense counsel
blamed the murder on Travis Murray and Jessica Reeder in this closing argument the motive to
kill the decedent was their motive, independent of appe_:llant.

The instruction on accomplice liability based on speculation that someone else or others
may have been involved was improper. In Wilds v. State, there was no evidence anyone other

than the defendant was the shooter. While the evidence in this case was not as dramatically clear
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cut, there was stili no evideﬁce presented by the state that éhyone other than appellaﬁt was the
killer - if appellant was the killer. The'st_ate’s case was circumstantial, and there was no
circumstantial evidence that sc;fnéone elée was the killer. The ju;y should have been forced to
decide if the state f;roved beyond a rcasbnable doubt that appellant killed the decedent. Allowing.

a guilty of murder verdict based on a theory — accomplice liability — where the evidence did not

support that theory was error. Wilds v. State. 407 S.C. 432,_ 438, 756 S.E.2d 387, 390 (Ct. App.‘
2014). |

Further, defense counsel correctly argued ‘that the jury instruction was improper on the
basis the jury may find an alternate theory of liability because the jury “may believe some of the
évidence and-disbelie\}e other evidence.” Wilds v. State, 407 S.C. 432, 438, 756 S.E.2d 387, 390 -

(Ct. App. 2014) citing Barber v. State, 393 S.C. 232; 236, 712 S.E.2d 436, 438 (2011). In many

murder cases innuendo and rumors are alive —.that does not justify a jury instruction and a
verdict based on “accorhplice liability.” Most respectfully, “the hand of one is the hand of all” is
a very dangerous jury instruction given its broad interpretation -- suc‘h aé the “one bul\let”‘
multiple person’s being guilty instruction in this case.

'Appellant was indicted for murdér. The jury’s task was to decide Whether appellant
killed the decedent with malice aforethoﬁght in violation of S.C. Code § 16-3-10. Allowing the
jury to convict appellant on an improper' alternative theory of liability -by inviting speculation
based on the jury believing. some evidence but not believing other evidence presented by the
. state impermissibly invited spééulation. Wilds v. State, 407 S.C. 432, 756 S..E.2d 387 (Ct. App.

2014). Appellant should be granted a new trial.
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3.

The court erred bv'admitting State’s Exhibits 58-59. the guilty plea sentencing sheets

where they were irrelevant since they were not probative of whether crucial state’s witness

Phillip Griffin received sentencing consideration from the state for his testimony against

appeliant

As seen, the judge allowed sentencing shéeté, State’s Exhibit 58 and State’s Exhibit 59,
into evidence over the defense ébjection that they were irrelevant. The sentencing sheets have
the boxed checked for “without Negotiations or Recommendation.” R. 752-753. The context of
what occurred here is clear. Phillip Griffin was Being questiéned for his sentencing exposure and
he was denying that his testimony Waé affected by or that he was biased or had a motive to
misrépresent the truth because he had received leniency from the state. In State’s Exhibit 58, it
showed that Griffin pled- guilty to grand larceny $2,000 to $10,000 “without négotiation or
recommendation” since that box was checked on the sentencing sheet. State’s Exhibit 59
involved another guilfy plea. R. ‘752—753.

The sentencing sheets WCI:C not relevant because the negotiation or recommendation was
an “official position” tai(en by the.govern'rhent in court when a defendant pieads guilty. It is
widely known that suspects and defendants can be given sentencing consideration in many othér
ways besides on the record_ in a courtroom at the time of a guilty plea. While the review of a plea
agreement is limited to only those terms on the record following State. v. Thrift, 312 S.C. 282,
295, 440 S.E.2d 341, 348 (1994); usiﬁg a sentencing sheet of a state’s witness in a separate case
in such a misleading fashion should respectfully not be approved by this Court.

State’s Exhibits 58 and 59 for that reason were simply not relevant to the issué at hand,

which was whether Griffin in fact received sentencing consideration for his testimony, and he
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therefore may well have had a motivé to rhisrepresent the truth.  Since the sentencing sheets

were irrelevant and impermissible, they should not have been allowed into evidence.

In State v. Martin, 403 S.C. 19, 742 S.E.2d 42 (Ct. App. 2013), this Court found the

~ judge erred in admitting evidence the defendant gave a police officeri‘false identifying
infoimation because there was no nexus between the false information and the underlying crime,
bank robbery. Here, the sentenc_:ing sheets showing Phillip- Griffin pled guilty “without
~ negotiation or recommendation” ti) .tw.o ‘crinies were irrgleVant because they had rio nexus to the
real issue at hand - wlie-ther Philip Griffin received sentencing consideration for his

extraordinarily damaging testimony againsi appellant. - For this reason, State’s Exhibits ‘58 and

59 were not relevant and they were inadmissible under Rule 401,-SCRE. See, State Y.' Schmidt,
288 5.C. 301, 342 S.E.2d 401 (1986). |
Griffin was a very important iivitness for the state, who claimed appellant told him they
went to the decedent’s house where “théy taped. him up aind was asking him where the pills were -
and they were pistol whipping him until he told them where the pills were.” R. 207, 1l. 5-14.
Griffin’s claim .that appellant told'him these “facts” was devastating to.the defense. Griffin’s
bias to help the state"’because‘o‘f his O\i/n légai troubles where he faced 50 years in ‘prison was of
critical importance to ihe jury, and the admission of these .two irrelevant s;entc_:'ncing sheets to
‘allegedly show Griffin was not. getting sentencing consideration for his testimony was -highly

irrelevant, and extremely prejudicial to the defense: The error therefore was not harmless. .
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CONCLUSION

By reason of the foregoing arguments, appellant’s conviction should be reversed and this

case remanded to the Edgefield County Court of General Sessions for a new trial.

This 8th day of April, 2020.

v

Robert #. Dudek
Chief Appellate Defender
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