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IN THE STATE OF SOUTH CARCGLINA Mar 172022
In the Court of Appeals :‘;G {;C}Urt Of Agpe@gg

APPEAL FROM HORRY COUNTY
Court of Comimon Pleas

H. Steven DeBerry, [V, Circuit Court Judge
And
R. Ferrell Cothran, Jr., Circuit Court Judge

Appellale Case No. 2022-000152
Trial Court Case No, 2019-CP-26-01211

Gregory Cullip, individvally and as a member of the Legends
Property Owners Association, Inc. and Parkland Properiy Owners
F T o T T TR U LS Respondent,

¥.

LDY Properties, LLC, Fstate and/or Trust of Larry 1. Young,

Legends Property Owners Association, Inc., Parkland Froperty Owners

Aassociation, Inc., Legends Properties, LLC, New Town Management, 1L1.C,

Michacl R. Latta, Marienne Johnson, Carl A. Rubano, Camden

C. McCarl, Robert L. Schechtcr, Richard Apolems, John K. Manley,

Michael Marino, Legends Golf H-::-ldmg, LLC, ligger Hc-ldmgs LLC,

and Daniel Larry Young, Ir... rraranranae it e Defendants,

Of which LDY Properties, LLC: Larry D. Young: Legends Properties, LLC;
and Legends Gelf Holding, LLC are the Appellants.

APPELLANTS' RETURN TO RESPONDENT'S MOTION TO DISMISS

This is not the mere appeal of a dental of a motion to dismiss and the granting of a metion
to amend a complaint. This is an appeal of the PlaintitTs circumvention of the Souwth Carolina

Rules of Civil Procedure to overturn an adjudication an the merits in favor of the Defendants. The



Court has appellate jurisdiction under South Carolina Code § 14-3-330 as the Orders aftect a
substantial right and strike part of the Defendants’ Answers. The Orders are also intermediate
orders involving the merits. Therefore, the Court should exercise its jurisdiction and not dismiss
this appeal.

FACTUAL AND PROCEDURAIL BACKGROUND

On March 1, 2019, Respondent Gregary Cutlip filed a Complaint purporting to bring a
derivative action as a member of two incorporated property owners associations ("POAs™). {Ex.
A, Compl.). In accordance with Rule 23 of the South Carolina Rules of Civil Procedure, derivative
actions must comply with certain requirements, including:

[T]he complaint shall be veritied and shall allege that the plaintift was a shareholder

or member at the time of the transaction of which he complains or that his share or

membership thereafter devolved on him by operation of law. The complaint shall

also allege with particularity the efforts, if any, made by the plaintilf 10 obtain the

action he desires from the directors or comparable authority and. if necessary, from

the shareholders or members, and (the reasons for his failure to obtain the action or

for 1ot making the effort.

Rule 23(b)(1}, SCRCP. Cuttip’s Complaint failed to comply with these three (3) requirements,

On August 3, 2020, (the Appellants filed a Motion to Dismiss all derivative claims in the
action bascd on Cutlip's failure to: (1) serve a veribed complaint, (2) allege that the actions
occurred while he was a member of the asseciation; and (3) allege with particularity the efforts, if
any, made by him to obtain the action he desires from the directors or comparable authority and,
if necessary, from the sharcholders or members, and the reasons for his failure 1o obtain the action
or for not making the effort. (Ex. B, Mot. to Disnuss), This was a Rule 41{b} Motion for Dismissal.
See Rule 41(b), SCRCE ("For faiture of the plaintiff 10 prosecute or fo comply with these rules

or any otder of the court, a defendant may move lor dismissal of an action or of any claim against

him.”) (emphasis added).



Thereafier, on Scptember 13, 2020, Cutlip filed an Amended Complaint atienipting 10
correct some of these deficiencies. (Ex. C. First Am. Compl.}. Cutlip’'s Amended Complaint
alleged that he sent a demand leiter to counsel for the POAs on July 28, 2020, making various
demands on their boards. {f at ¥ 44). Cutlip’s own allegation shows that he did not comply with
Rule 23 by making a demand prior 10 filing suit on March 1, 2019,

In a January 19, 2021 Memoranduni, the Appellants argued that Cullip’s derivative claims
were not properly initiated and were void ab fnitio, regardless of Cutlip’s subsequent atiempts to
correct his pleading deficiencies. (Ex, I, Mem, in Support of Mot. to Dismiss). This argument was
based on Cutlip failing to make a demang prior to filing suit and having no sufticient justification
for failing 10 do so. (#). The Court held a hearing on the Metion to Dismiss. By Order dated
March 3, 2021, Judge Benjamin Culbertson granied Appeliants’ Motion to Dismiss, stating:

Detendant’s Motion to Dismiss is GRANTED and plaintiff's denvative action is

dismissed. Plaintiff's Amended Complaint fails to allege with particularity the

efforts made by plaintift to obtain the action he desires from the directors. See Rule

23({b)1), SCRCP.

(Ex. E, March 3, 2021 Order). This dismissal operated as an “adjudicaton upon the merits,” See
Rule 41{b), SCRCP {“[A] dismissal under this subdivision and any dismissal not provided for in
this rule, ather than a disnuissal for lack of jurisdiction or for improper venue or for failure to join
a parly under Rule 19, aperafes as an adiudication tipon the merifs.”) (emphasis added).

Rather than appealing this adjudication upon the merits, Cutlip exploited a change in
Circuit Court judges and moved to amend his Amended Complaint adding back in the derivative
actions that had just been dismissed. (Ex. F, P1."s Mo, 10 Am. Compl. T 3 {stating that “allcgations
have been added o address the Court's concern and bring the complaint inte conformance with

Rule 23(b) so that derivative claims may be asserted™). Plaintift"s additicnal allegations were

premised on a March 15, 2021 pre-textual demand he made to the PCA boards a mere day betore



filing this Motion to Amend and premised on recharacterizing some prior requests for information
as demands for the action he desires in this lawsuit. {Ex. G, March 15, 2021 Demand Letter); (Ex.
H, PL.’s Second Am. Compl. §¥ 23, 27, 33, 35 {filed on March 16, 2021)}.}

On May 7. 2021, the Appellants filed a Memorandum in Oppasition to Plaintift’s second
attempt to retroactively cure Ws faiture to comply with the requirements of Rule 23, (Ex, T, Mem.
in Opp.). This Memorandum was based upon the grounds of res fudicata and futility. (/). By
Order dated May 28, 2021, Judge R. Ferrell Cothran, Jr. allowed Plaintift to again amend his
Complaint. {Ex. J, May 28, 2021 Order).

In June of 2021, several of the Defendants filed Motions 1o Dismiss all derivative claims
in the action based on: (1) these claims being barred by the doctrine of res judicata, having already
been dismissed by Court Order after a hearing; and (2) Plaintitt having failed to meet the
reguircments of Rule 23 by not making a demand upen the POA boards prior to filing this lawsuit
and not sufliciently pleading a justification for that failure. (Ex. K, Mots. to Dismiss and Mem. in
Support). By Order dated November 5, 2021, Judge H. Steven DeBerry, [V denied the Motions to
Dismiss. (Ex. L, November 5, 2021).

ARGUMENT

The November 5, 2021 Order denying multiple Defendants™ motions to dismiss the

derivative claims is immediately appealabte under South Carolina Code § 14-3-330. It affects a

substantial right and strikes part of the Defendants” Answers. Relying on a mistaken understanding

! In this March 15, 2021 demand letter, Respondent’s counscl refers to this demand as “our second
demand™ with the post-suit July 28, 2020 demand being the lirst demand. (Ex. G, March 15, 2021
Demand Letter, p. 1). However, when Respondent subsequently amends his Complaint, he
recharaclerizes the March 15, 2021 demand letter as “the fourth demand™ and recharacterizes some
priar requests for information as demands for the action he desires in this lawsuit. {Ex. H, Pl’s
Secand Am. Compl. §F 23,27, 33 35).



of both the applicable law and the previous rulings in the case, the Order subjects Delendants to
continued litigation in a matter that has already been adjudicated on the merits. As such, it is also
an intermediate order involving the merits. Therefore, the Court has appellate jurisdiction.

L The November 5, 2021 Order affects a substantial vight and strikes part of the
Defendants’ Answers.

“T'he determination of whether a party may immediately appeal an order issued before or
during trial is governed primarily by §.C.Code Ann. § 14-3-330." [fagood v. Semmerville, 362
S.C. 191, 195, 607 S.E.2d 707, 708 (2005). That statute provides in pertinent part:

The Supreme Court shall have appellate jurisdiction for correction of errors of law

i law cases, and shall review upon appeal: .. . {2) An order affecting a substantial

right made in an action when such order (2) in ellect determines the action and

prevents a judgment from which an appeal nuight be taken or discontinues the

action, {h) grants or refuses a new trial or {c) strikes out an answer or any part

thereof or any pleading in any action....”
S.C. Code § 14-3-330 {emphasis added). As the South Carolina Supreme Court has recognized,
orders aftecting substantial rights are immediately appealable. Hagood, 302 5.C. at 199, 607
S.E.2d at 711. Here, the substantial right atfected by the Order is immunity from suit provided

under the docirine of res judicaia.

Al Res judicata affords protection from relitigation of claims, which is a
substantial right.

Res Judicata is immunity tromm suit, not immunity  from lability, “Res fiwdicata bars
relitigation of the same cause of action.” Pye v Jyecock, 325 8.C. 426, 436, 480 5.L.2d 455, 460
(Ct. App. 1997). “Res judicata's fundamental purpose 15 1o ensure that no one should be twice sued
tor the same cause of action.” ¥Yefsen Land Co. v State, 397 S.C. 15, 22, 723 S.L.2d 592, 595
{2012} (citation and quotation marks omitted). “The doctring Nows from the pringiple that public
inmerest requires an end to litigation and no one should be sued twice for the same cause of action.”

Puckett v. Goforth, 374 5.C. 446, 464, 649 5. E.2d 72, 81 (Ct. App. 2007). “Res judicala is the



branch of the law that defines the effect a valid judgment may have on subsequent litigation
betwcen the same parties and their privies. Res judicata ends litigation, promotes judicial econony
and avoids the harassment of relitigation of the same issues.” Plum Creek Dev. Co. v. City of
Conway, 334 5.C, 30, 34, 512 S.E.2d 106, 108 {1999).

South Carolina courts have not ruled explicilly on whether res judiceta qualifies as a
substantial right. However, other jurisdictions have explicitly tuled that it does qualify as a
substantial right. In Bockhweg v. Anderson, the North Carclina Supreme Cowrt addresscd this issue
and explained:

[A] motion for summary judgment based on res judicata is directed at preventing

the possibility that a successlul defendant, or one in privity with that detendant, will

twice have to defend against the same claim by the same plaintift, or onc in privity

with that plaintiff. Denial of the motion could lead (o a second trial in frustration of

the underlying principles of the doctrine of res judicota. Therefore, we hold that

the denial of a motion for summary judgment based on the defense of res judicora

may allect a substantial right, making the order immediately appealable. N.C.G.S.

§ 1-277 (1983), N.C.G.8. § 7A-2%d) (1989)....Accordingly, we reject plaintifts'

coentention that defendants’ appeal in this case should be dismissed.
333 NLC. 486, 491, 428 S.E.2d 157, 161 (1993).°

Cther jurisdictions have also found denial of motions that arc based on res judicata grounds

are immediately appealable. See, e.g., Buck v. Town of Berfin, 163 Conn. App. 282, 135 A 3d 1237

X See aiso MeCallum v. N. Carolina Co-op. Extension Serv. of N.C. State Univ., 142 N.C. App. 48,
51,542 5.E.2d 227, 231 (2001) (| T |he denial of summary judgment based on the defense of res
judicata can affect a substantial right and may be immediately appealed.™); MeCadinm v N
Carafing Co-op. Extension Serv. of N.C. State Univ., 142 N.C. App. 48, 51, 342 5.E.2d 227, 231
{2001) (*Denial of a summary judgment motion based on res judicata raises the possibility that a
successtul defendant will twice have to defend against the same claim by the same plantiff, in
frustration of the underlying principles of claim preclusion.. . Thus, the denial of summary
judgment based on the defense of res judicata can affect a substantial right and may be immediately
appealed.™); Turner v. Hamemocks Beach Corp., 363 NU.C. 355, 558, 681 S.E.2d 770, 773 (2009)
(“Defendant's argument in favor of appealabihity is that the denial of a motion to dismiss a claim
(or relief affects a substantial right when the niction to dismiiss makes a colorable assertion that
the claim is barred under the doctrine of collateral estoppel. We agree.”).

6



(2016) (“While a denial of summary judgment generally is not considered a final judgment for
purposes of appellate review, the denial of a motion for summary yudgment based on the doetrine
of res judicata is a final judgment for purposes of an appeal.™); Smith v. Unicn Bank & Tr, Ca,,
633 So, 2d 933, 934 (Ala. 1995} (allowing immediate appeal of “interlocutory order denving a
dismissal” based on res fudicata groundsy, Cayper v Komeriz, 91 Conn. App. 202, 203 n.2, 8581
A2d 368, 370 n.2 (2005) ("We note that although the denial of a motion for summary judgment
ordinarily is not appealable because it is not a final judgment, the denial of a motion for summary
Jjudgment on the basis of a claim of res judicata is a tinal judgment for purposes of appeal because
it invokes the right not 10 go to trial on the merits,”™), Likewise, lederal courts allow limnediate
appeal of such orders. See E.E.O.C. v. Federal Reserve Bank of Richmond, 698 F.2d 633, 674 (4th
Cir.1983) (noting that, under federal statutes, when a trial judge enters an order denying a motion
to dismiss the action, which alleges a bar of res fudicara, an interloculory appeal may proceed
upon an appropriate certification).

In addition, South Carolina courts have recognized as “substantial rights™ those rights that
would be functionally worthless if trial were allowed to proceed without their protection. For
cxample, in fagood v. Sommerville, the Supreme Court of South Carolina held that an order
granting a molion 1o disqualily a parly’s altomey in a civil case was immediately appealable
because it affected a substantial right. 362 5.C. at 199, 607 5.[.2d at 711, In that case, the trial
court granmed the motion (o dismiss the petinoner’s allorney because there was a conflict of interest
with an expert witness. /d. at 194, 607 5.E.2d at 708. Petitioner argued that the right was substantial
because, “the right would likely be lost if not immediately appealed.” f&f at 195, 607 S.E.2d at

709. The Supreme Court found this line of rcasoning persuasive. £ at 197, 607 S.E.2d a1 710.



The Court held: *[T]he right t0 be represenied by ones preferred attorney is closely related to the
right to a particular mode of trial, a well-gsiablished substantial right. fid at 198, 607 S.1.2d at 710.

In this casc, like in Hagoad, the Order affects a substantial right related (o the mode of wrial.
Res judicata is the right (o be protected from relitigation of the same claims. Plaintiffis attempting
1o subject the Defendants to relitigation of the denvative claims that have already been decided,
and the right 10 res judicata is the Defendants™ only relief. Without this right, a party could be
locked into ceaseless litigation with no hope of escape. Additionally, similar to the right in Hagood,
the right will be lost if not allowed to be immediately appealed. Res judicata is supposed to prevent
a party from being dragged into court on the same clainis. not provide redress once il has alveady
happened.

Plaintiff may argue that the Defendants maintain the ability to appeal the final judgment of
the case. However, it Defendants are unable to immediately appeal the Order, their nght {o assert
a res judicata defense is functionally worthless. Appealing at the conelusion of litigation is
pointless because res fudicata is designed to prevent the litigation in the lirst place. To require the
Defendants to wait 10 appeal is equivalent to completely stripping them of their right. [n such case,
the Defendants could never obtain the protection intended by res judicata — the protection trom
relitigation of the samc claims. This contravenes both the statutory language and public policy.
See Doe v. Howe, 362 §.C. 212, 217, 607 5.E.2d 354, 356 {C1. App. 2004) (“The order denying
Doe's motion to proceed anonymously prior to trial has the eliect ol revealing his identity, the very
thing he was seeking to keep confidential. Thercfore, we find that the order is immediately

appealable....”).



B. The November 5, 2021 Order struck cut the res judicata defense from the
Defendants’ Answers.

The effect of the Order is that Defendants are either required to relitigate the derivative
claims or face a defaull judgment on those claims, Thus, the Defendants’ res fudicata delense has
been eliminated by the Order. Moreover, as cxplained below, the Court’s November 3, 2021 Order
effectively bars the Defendants from raising the res judicata defense again in this proceeding.

C. The November 5, 2021 Order is distinguishable from contrary South Carolina
cases finding orders not immediately appealable.

The appealed Orders at issue in this case are the result of Plaintifl”s auempt 1o circumvent
the South Carclina Rules of Civil Procedure. As such, they do not come with the scope of orders
that South Carolina’s appellate courts have previously found not to be immediately appealable,
See Morraw v. Fundamental Long-Term Care Holdings, LLC, 412 $.C. 534, 540, 773 S.E.2d 144,
147 {20153 (“The trial court's order is quite distinct from other orders of bifurcation which have
come heforc this Court.... We are therefore frce to evaluate the trial court's order as what it is—not
merely what i1 appears to be—and hold that it is one which is immediately appealable.”).
Moreover, “the question of whether an order is immediately appealable is determined on a case-
by-case basis.” Srone v. Thompson, 426 5.C. 291, 295, 826 5.E.2d 868, 870 (2019).

In this very case, the Defendants previously obtained an adjudication on the merits as 10
Plaintift"s derivative claims. The Defendants moved to dismiss the derivative claims dismiss based
on the Plainti(f’s failure to comply with the requirements of Rule 23. (Ex. B, Mot. to Dismiss).
Rule 41(b) of the South Carolina Rules of Civil Procedure provides for involuntary dismissal **[f]or
failure of the plaitiff.. .10 comply with” the Rules ol Civil Procedure, including Rule 23 of the
South Carclina Rules of Civil Procedure. Rule 41(b}, SCRCP. By Order dated March 3, 2021,

Judge Benjamin Culbertson granted Defendants™ Motion (o Dismiss, stating:



Detendant's Motion to Dismiss is GRANTED and plaintitf's derivative action is

dismissed. Plaintiffs Amended Complaint lails 10 allege with particularity the

efforts made by plaintiff to obtain the action he desires [rom the directors. See Rule

23(b)(1), SCRCP.
(Ex. E, March 3, 2021 Order).® A post-suit demand, the only demand Plaintift made, does not
fulfill the Rule 23(b)(1} demand requirement. See Carofing First Corp. v Whitile, 343 8.C. 176,
18990, 530 S.E.2d 402, 409-10 (C1. App. 2000) {*Such a pre-suit demand must be alleged, not
in a conclusory fashion, but through particularized allegations.... The particularized allegations
must support an earnest, and not a simulated, effort with the managing body of the corporatien to
induce remedial action on their part.™); Star v. 77 Oldfield Dev., LLC, 962 F.3d 117, 135 (4th Cir.
2020) (applying South Carolina law} (stating that since the Rule 23 demand requirement is
designed to give the directors an opportunity to take the action requested by the sharcholder prior
10 suit, “a post-suit demand likely would not suffice” and, consequently, most evidence of post-
suit demands is irrelevant). This dismissal under Rule 41{b} “operates as an adjudication upon the
merits.” See Rule 41(b), SCRCP. Thus, the Detendants obtained an “adjudication upon the merits™
as 1o Plaintiffs derivative claims,

Rather than appealing this “adjudication upon the merits,” Plaintift attempted to
circumvent the Rules of Civil Procedure and again amend his Complaint to reassert these
derivative causes of action. (Ex. F, PL’s Mot. t0 Am. Compl. T 3). The Orders at issue in this appeal

are the direct result of Plaimilts improper actions. Consequently, they do not fit the mold of other

orders the appellate courts have addressed lor immediate appealability. 1f dissatislfied with the

¥ The Count checked the “DECISION BY THE COURT" box on the order form, Although the
order form contained an “ACTION DISMISSED: Rule 12(b)" check box, the Court did not check
this box.
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Court’s March 3, 2021 Order, then Plaintitl"s remedy was 10 appeal that Order, not circumvent the
Rules of Civil Procedure and expleit a change of Circuit Court judges.

Furthermore, the November 5, 2021 Otder is not a denial of a 12(b) motion to dismiss,
which South Carolina’s appellate courts have tound to not be immaediately appcalable. See, e.g.,
Movd v Johnson, 289 5.C. 482, 482, 347 8.E.2d 97, 98 (1986); Woodard v. Westvaco Corp., 319
S.C. 240, 460 8. E.2d 392 (1993). [t is the dcnial of a Rule 41{b) motion to dismiss, which South
Carolina's appellate courts have not addressed. 1t 15 also a failure by the Cireuir Court to recognize
Plaintiff’s actions as a circumvention of the Rules of Civil Procedure,

This case 1s also distinguishable from other res judicata cases. In Ballenger v. Bowen, the
Circuit Court denied the appellant’s motion for summary judgment, 313 5.C. 476, 476, 443 S.E.2d
379, 379 (1994). The appellant asserted that the order was immediately appealable “because
statements made in the order have the elfect of striking their defense of res fudicatal/collateral
estoppel.” id at 476, 443 §.E.2d at 379-80. The Supreme Court stated that “the denial of summary
judgment does not fizally detenmine anything about the merits of the case and does not have the
cffeet of striking any defense since thal defense may be raised again later in the proceedings.” fd
alt 477, 443 5.E.2d at 380 {emphasis in orig.).

This case is distinguishable. The Order being appcaled is neither a denial of a motion for
sumntary judgment ner denial of a 12{b) motion. The Order is functionally a reversal of the prior
March 3, 2021 adjudication on the ments, which did have the effect of finally determining the
merits of the derivative causes of action. Critically, unlike with a denial of the motion tor summary
judgment in Bedffenger, 1n this case the res juclicata issue cannot “be raised again later in the
proceedings.” The November 5, 2021 Order improperly held that “the prior dismissal ol the

derivative claims was not an adjudication on the merits.” (Ex. L, November 5, 2021 9 7). lronically,

11



the doctrine of res fudicata would bar the Defendants from relitigating whether the March 3, 2021
Order dismissing the denvative clainis was an adjudication on the merits as required for the res
Juddicata defense. Therefore, this case is notably distinet from any South Carolina appellate cowrt
cases finding orders were not immediately appealable. These Orders qualify tor immediate appcal
under South Carolina Code § 14-3-330.
II. The November 5, 2021 Order is also an intermediate order involving the merits.
Under South Carolina Code § 14-3-330(1}, an intermediate order “involving the merits” is
immediately appealable. S.C. Code § 14-3-333(1). *An order involves the merits when 1t finally
determines some substantial matter forming the whole or a part of some cause of action or
defense.” Tillman v. Tillman, 420 8.C, 246, 249, 801 S E.2d 757, 759 {Ct. App. 2017) (citations
omitied), Watson v. Underwood, 407 5.C. 443, 458, 756 5. E.2d 155, 163 (Ct. App. 2014) ("An
order ‘involves the merits,’ as that term is used in section 14-3-330(1), and is immediately
appealable when 11 finally determines some substantial matter forming the whole or part of some
cause of action or defense.”). As explained above, the Order finally determined whether there was
a prior adjudication on the merits, which is a required part of the defense of res judicata. Therefore.
the Couri also has jurisdiction under South Carolina Code § 14-3-330{1),

CONCLUSION

For the above-stated reasons, Appellanis respeciiully request that the Court deny
Respondent’s Motion to Dismiss and exercise its proper jurisdiction to determine this appeal. The
trial court’s Ouder should be evaluated “as what it is — not merely what it appears to be.” See
Morrow, 412 S.C. at 540, 773 §.E.2d at 147, These Orders are not merely a denial of & motion to
dismiss and a grant of a motion 10 amend a complaint. They are the improper reversal of an

adjudication on the merits in favor of Defendants, which Plaintift obtained through circumvention
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of the Rules of Civil Procedure and exploitation of a change in Circuit Courl judges. As such, they:
(1) are intermediate orders involving the merits; and (2) affect a substantial right and strike part of
the Defendants” Answers. Therefore, the Court has appellate jurisdiction pursuant to South

Carolina Code § 14-3-330.

MUBPHY & GRANTLAND, P.A.

A.

Everett A. Kendall, 11, SC Bar No. 8450
Murphy & Grantland, P.A.

Post Office Box 6648

Columbia, SC 29260

(803) 782-4100

Attorneys for Appellants

March 17, 2022
Columbia. South Carolina

13



EXNHIBIT A

STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY Civil Action No. _

S

Gregory Cutlip, individually and as a
member of the Legends Property Owners
Association, Inc, and Parkland Property
Owners Associalion, Inc.,,

PlaintilT,

v, Complaint

{Jury Trial Requested)

i e i

LDY Properties, LLC, Larry ID. Young,
Legends Property Owners Association, Inc., )
Parkiand Properly Owners Association, Inc.,)
Legends Properties, LLC, and MNew Town )

Management, LLC, Michacl R. Latia, )
Marienne Johnson, Carl A. Rubano, Camden)
C. McCarl, and Robert 1.. Schechter, )
}

Defendanis. )
e D

WNOW COMES Gregory Cutlip, Plaintiff in the above-captioned matier, and submits his
Complainl against the Delendants as follows:

Identity of Parties and Jurisdictional Allegations

I. PlaintifT is a citizen and restdent of Horry County, South Carolina,

2. LDY Properties, LLC is a limited liability company rcgistered to do business in South
Carclinz and having as its registered agent Larry [3. Young whe may be served al 1500
Legends Boulevard, Myrtle Beach, SC 29578,

3. Larry D. Young is an individual who resides and regularly transacts business in llorry
Counly, South Carolina, and who may be served at 15300 Legends Boulevard, Myrtle

Beach, SC 29578,
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4. Legends Property Owners Association, Inc. is a corporation registered 10 do business in
South Carolina and having as its registered agent Richard M. Lovelace, Jr. who may be
served at 1310 Sccond Avenue, Conway, 5C 29526,

5. Parkland Property Owners Association, Ine. is a corporation registered to do business in
South Carolina and having as its registered agent Richard M. Lovelace, Jr. who may be
served at 1310 Second Avenue, Conway, 5C 29526,

6. legends Properties, LLC is a limited liability company registered to do business in South
Carolina and having as its registered sgent Larey D. Young who may be served at 1500
[egends Drive, Myrile Beach, SC 29579,

7. New Town Management, LLC is a limited liability company registered to do business in
South Carolina and having as ils registered agent Michael Marino who may be served at
4590-D Girvan Drive, Myrule Beach, SC 29579,

8. Atall relevant times herein, Michael R, Latta is a resident of Horry County and a member
of the Board of Directors for the Parkland Property Owners Association.

9. Atall relevant times herein, Marienne Johnson is a resident of Horry Couniy and a
member of the Board ol Dircctors for the Parkland Properly Owners Association.

10, At all relevant times herein, Carl A. Rubano is a residem of Horry Coumy and a member
of the l3oard of Directors for the Parkland Property Ovwners Association.

11. At all relevant times herein, Camden C. McCarl is a resident of Horry County and a
member of the Board of Dircctors for the Parkland Propeny Owners Association.

12, At all relevant times herein, Robert L. Schechier is a resident of Florry County and a
member of the Board of Dircciors for the Parkland Property Owners Assoclation.

13, At all relevant tiines herein, Larry D. Young is a member of the Deards of Direciors for
the Legends Property Owners Association and the Parkland Property Owners Association.

14, This Court has jurisdiction over the parties and subject matter of this action.

15, ¥enue is proper in this Court.
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As a First Claim Against All Defendants
{(Failure to Comply with 5.C. Caode § 33-31-1601)

16. Mr. Cutlip realleges and incorporates all prior altegations as though restated herein

17

18.

19

verbatim.

On September 3, 2018, Mr. Cutlip requested copies of meeting minutes and other business

records rmaintained by the Parkland Property Owners Association and the Legends Property

Owners Association, in accordance with 8.C. Code § 33-31-1601 &f seq.

Defendants have failed to furnish the requested documents within the statutory timeframe

of five business days and have instead provided excuses in an cffort 1o frustrate and delay

Mr. Cutlip's scarch for the wuth regarding the actions of the respeclive POAs, in the

following ways:

a)

b)

d)

Froviding a false source of infarmation by directing Mr. Cullip 10 the community TPA,
David Smith, who did not have the requested Hinancial records or explanations;
lIgnoring Mr. Cutlip's emails with requests for clarification;

Claiming unavailability for a meeting and ignoring requests for a meeting 1o review the
information and documents requested by Mr. Cutlip;

Attempting to intimidate Mr. Cutlip by accusing him of authoring an anonymous letter
dated July 16, 2018, which Mr. Cutlip did not auther, participate in authoring, or
disiribute:

Altempting o intimidate Mr. Cutlip by publishing lalse and mislcading information on

the community website, www parklandpoa.com, regarding Mr. Cullip’s alleged role in

authoring/publishing the anonymous letter; and
Demanding exorbitant fees as a pre-condition lor Mr. Cutlip 1o have access 10 POA

financial records.

Upon information and belief, Defendants have direcled the respective POAs Lo lrustrate

and delay Mr. Cullip’s eflorts to oblain the FOA records.
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20. Wherefore, Mr, Cutlip prays this {lonorable Court for an Order directing the respective

21.

22,

23

24,

25

26.

27

POAs 10 lurinish copies of the requested records without further defay, full cooperation in
fultilling Mr. Cutlip’s requests for records, instructing the remaining Defendants neot 1o
inlerfere with this production; and for a judgment against Defendants for the actual and

punitive damages as found by a jury.

As a Sccond Claim Apgainst All Defendants
{Civil Conspiracy)

As an owner in the Parkland Development, Mr. Cullip is a member of the Parkland
Property Owners Association and the Legends Propenty Owners Association as the
master association, and owns an undivided share of the common elements of the
respective POAs,

Mr. Cutlip brings this derivative action on behall of the Parkland Property Owners
Association and the Legends Property Owners Association, 1o recover funds wrongfully
diverted from the respective POA accounts.

Larry D. Young, on his own and by and through his affiliated companies, 1L.DY
Properties, LLC and Legends Propeities, LLLC {hercinafier *Developers™) desighed and
created the Parkland Development and the Legends Development.

New Town Management, LLC provides property management services for the Parkland
Property (3wners Association and the Legends Property Owners Association, and
otherwise acls as an agent for these associations as directed.

Upon inforimation and belief, the Developers exercise such a level of authorily and
control over the Parkland POA and Legends POA that their separate identities are blurred
and they are each the alter ego of the other,

In the alternative, Developers, Parkland POA, and legends POA maintain separale
identities bul have reached agreements to acl in concert as set forth herein.

Lpen information and belief, the Defendants have combined for the purpose of diverling

POA assessment funds and resources 1o the use and benefil of the Developers and their
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28

29.

30.

31.

32

properties, along with businesses owned by Young and his family members, at the
expense of the respective POAs, as sct forth more Tully herein.

As a dirgct and proximate resuli of the Defendants’ conspiracy, Mr. Cutlip and other
similarly sitwated owners in the respectlive POAs have sustained special damages.
Wherefore, Mr. Cullip prays this Honorable Court for a judgment against the Defendants

for actual damages and punitive damages in an amount to be determined by a jury.

As a Third Claim Against Dovelopers
{Breach of Fiduciary Duty)

Mr. Cutlip realleges and incorporates all prior allegations as though restaled herein

verbatim.

By virtue of the powers retained by Developers lo control the governance of the Parkland

Development and legends Development, Developers owed fiduciary duties to the owners

in these respective developments Lo avoid conflicts of interest and act in good faith and

with due care to protect the owners® interests.

Developers have breached their fiduciary duties to Mr. Cutlip and the other owners in the

following ways:

a) Failing to maintain roadways and amenitics which serve the Parkland Development
and Legends Development but are owned by Develepers.

b) Failing 10 accept responsibility for maintenance and upkeep of the roadways and
amenities which scrve the Parkland Development and Legends Development bt are
owned by Developers.

¢} Diverting funds from the Parkland POA and Legends POA for the slated purpose of
mainaining and repairing the roadways and amenities which serve the Parkland
Development and Legends Development but are owned by Developers.

d) Failing to transfer properly to the common areas of the respective POAs.
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33,

34

35,

36.

¢} Failing to ransfer property 1o the common arcas of the respective POAs in a state of
good repair and with sufficient capital to adequately maintain the property.

I} Failing te negotiate commercially reasonable contracts with vendors which are devoid
of conflicts of interest.

g} lailing to disclose and avoid conflicts of interest.

h} Otherwise failing to act in the best interest of the owners with respect 1o arcas wilhin
their discretion and control.

Wherefore, Mr. Cutlip and the other owners pray this Honorable Court 1o enter a judgment

against the Developers for breach of fiduciary duties in an amount equal (o the actual and

punitive damages found by a jury,

As a Fourth Claim Against Parkland POA and Legends POA
{Breach of Fiduciary Duty)

Mr. Cutlip realleges and incorporates all prior allegations as though restated herein
verbatin.,

Parkland POA and Legends POA owe fiduciary duties to Mr. Cutlip and all ewnets
within the respective associations to comply with the covenants and bylaws,

Parkland POA and Legends POA breached their fiduciary dutics to Mr. Cutlip and other
owners in the following ways:

a) Failing lo make caorporate records available upon request.

b) Failing (o hold annual mectings and Board of Dircctors micetings.

¢) Failing 1o make reasonable attempts (o hold the annoal mc;:ting in May.

d) Failing 1o record and maintain minuics of meetings.

¢) Faiting 10 M1l vacancies on the board of dircctors in a timely manner.

f) Failing to hold a board of directors mecting within ten (1 0) days of filling a vacancy.
g} Failing to approve a budget during a director meeting or through subsequent

recordation.

FLEZ1052406 HZHISTD - S¥3Nd NQWWOD = AMHOH - Wd £ [0 1B 6102 - 037714 ATTVIINQHLD3T



31

38

39

h) Failing to make reasonable investigative efforts to determine ownership of the
roadways,

i) Failing to provide the promised infrastructure or drainage studies 1o the homeowners.

) Failing to cnsure the owners® assessments were spenl on authorized maintenance to
COMIMCH Arcas of COMNION CXPenses.

k) Failing 10 enforce strict compliance by the Developers with the covenants and
bylaws.

I} Failing 10 prevent a deficit in the annual budget due to failure o enforce assessments.

m) Failing to prevent a defieit in the annual budget due 1o failure to approve a budget.

n) Fatling to distribute the budget to the owners within the requisite time limit.

0) [ailing to provide copies of audils to the homeowners in a timely manncet.

p) Unauthorized spending of funds,

q) Failing to limit conlracts with third parties to three (3) year 1orms.

r) Failing to make reasonable efforts 10 avoid conflicts of interest.

s) Failing to disclose potential conflicts of interest.

t) Failing to otherwise comply with the covenants and bylaws.

Wherefore, Mr. Cutlip and the other owners pray this [lenorable Court to enter a judgment

against the Parkland POA and Legends POA for breach of fiduciary dutics in an amount

equal 1o the actual and punitive damages found by a jury.

As a Fifth Claim _Against Parkland POA, Legends POA, and New Town
{Negligence/Gross Negligence/Recklessness)

Mr. Cutlip realleges and incorporates all prior allegations as though restated herein
verbatim.

Parkland POA, Legends POA, and New Town had a duty to act with due care in the
managament ol the assessments from owners as well as the maintenance of the common

elements.
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40.

41.

42,

43.

44,

435,

40.

47

Parkland POA, legends POA, and New Town knew or should have known that owner
funds were being spent on properties not owned by the POA, that contracts were being
entered inta which were not commercially reasonable and violated conflicts of inlerest,
and that the covenants and bylaws were nol being followed.

Parkland POA, Legends POA, and New Town failed 10 adequately investigate these
matters even when brought 1o their atiention by concermed owners, and failed to properly
notify the owners once discrepancies between the operation and the covenants and
bylaws were discovered.

At a Parkland POA board meeting held on August 11, 2018, Michael Marino and Carl L.
Rubano responded to residents’ questions and concerns by ignoring them, condescending
yelling, and threats of lawsuits.

As a direct and proximate resuit of Parkland POA, Legends POA, and New Town's
negligence/gross negligence/recklessness, Mr. Cutlip and other owners sustained actual
damagces.

Wherefore, Mr. Cutlip and the other owners pray this Honorable Court o enter a judgment
against the Parkland POA, Legends POA, and New Town in an amouint equal to the actual
and punitive damages found by a jury.

As a Sixth Claim Against All Defendants
(Declaratory Judgment)

Mr, Cutlip realleges and incorporates all prior allegations as though restated hercin
verbatim,

This action is brought pursuant 1o the South Carolina Declaratory Judgment Act, 5.C.
Code § 15-33-10Q et seq.

Developers exerted control over the respective POAs and levied assgssments against Mr,

Cutlip and ather owners for the purported use of paying POA expenses.
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48,

49,

50,

31,

32

53

The decisions to levy assessments againsl Mr. Cullip and the other owners was made by

the Legends POA and Parkland POA, whosce Board of Directors was appointed by

evelopers and thus had a conflict of interest.

The decisions to levy assessments or contract with third parties was unauthorized and

invalid because of the lack of a duly authorized Board of Directors for Legends POA and

Parkland POA, lack of a quorum for cither association's board, and the aforementioned

conflict of interest of those Board members appointed by the Developers.

Due o the conflict of interest of the RBeard of Directors, any votes authorizing

assessiments or expendilures were w/iva vives and not protected by the business judgment

rule.

The Legends PCA and Parckland POA did not disclose their conflicts ol inlerest, and in

fact concealed them in the following ways:

a) Failing to submit budgets showing certain contracts.

b} Failing to disclose true ownership of property being maintained by the respective
POrASs.

¢) Failing to hold meetings, reach a quorum, or record and maintain board meeting
ninutes.

d) TFailing to hold annual meetings of the respective POA membership.

The third-parly contracts entered into by the respective POAs were presumptively

commercially unreasenable because the Developers exerted control over the decision

whether to enter into these contracts,

Any money assessed against owners and collected by Legends POA and Parkland POA

and applied to properties not part of the common elements is a violation of the covenants

and bylaws.
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54. Any contracts entered into by the respective POAs were conflicts of interest and violated

55.

56.

=¥ )

38.

39

the covenanls and bylaws limiting contracts 1o 3 years and requiring disclosure of
potential and actual conliets of interest.

Mr. Cutlip and other owners have sustained irreparable harm for which there is not an
adequale remedy at law from the [2efendants’ self-dealing, conflicts of interest, failure 1o
exercise due care in protecling the owners® interest and breach of fiduciary duties, by
being deprived of funds in which 1o operate and by not being given the benefit of arms-
length transactions.

M. Cutlip and other owners are entitled to and request that the Court issue an Order
restraining Defendants from exercising any further action on behalf of the Legends POA
or Parkland POA.

Mir. Cutlip and other owners are entitled to and request that the Court issue an Order for
an accounting of ail POA revenues collected and expenditures made during the existence
of the respective POAs.

Mr. Cutlip and other owners are entitled 10 and request that the Courl issue an Order
conveying the roadways o the Legends POA and designate the same as “Common
Areas” as described in the covenants and bylaws,

Mr. Cutlip and other owners are entitled to and request that the Court issue an Order
removing the current board of directors of the Legends POA and the Parkland POA and
appointing a fiduciary 10 officiate a member ¢lection for a new duly elected board of

direclors.

As a Seventh Claim Against Larry D Young, Michael R. Latta, Mavicone Johnson, Carl A,

60,

Rubano, Camden C. ¥McCarl, and Robert L., Schechter
{Breach of Fiduciary Duty)

Mr. Cutlip realleges and incorporates all prior allegations as though restated herein

yverbatim.,
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a1.

62.

63.

Larey I). Young, Michael R. lalta, Maricnne Johnson, Carl A. Rubano, Camden C.

McCarl, and Robert L. Schechier each served on one or both of the Board of Directors of

the Legends POA and the Parkland POA as previously alleged herein.

As a Board member, each Defendant owed a fiduciary duty to the respective Association

lo make decisions that are in the best interest of the Association and 10 avoid conilicts of

intergst in business deatings.

tiach Deflendant breached his‘her fiduciary duly to the respective Association in the

following ways:

a) Failing to make corporate reeords available upon requesl.

b) Failing to hold annual mectings and Board of Directors mectings.

¢) Failing to make reasonable attempts to hold the annual meeting in May,

d) Failing (o record and maintain minutes of meegtings,

¢) Failing to Ml vacancics on the board of dircctors in a timely manner.

fy  Faiting to hold a board of dircctors meecting withint ten {107 days of [illing a vacancy.

g) Failing to approve a budget during a direcior meeting ar through subsequent
recordation.

h) Failing to make reasonable investigative efforts 1o deteemine ownership of the
roadways,

i} Failing to provide the promised infrastructure or drainage studies (o the homeowners.

1) Failing to ensure the owners”™ assessments were spent on autharized maintenance to
COMINON &r¢as OF COMMON ¢XPEnses.

k) Failing to enforce strict compliance by the Developers with the covenants and
bylaws.

N lailing to prevent a deficit in the annual budget duc to failure 10 enforce asscssments,

m) Failing to prevent a deficit in the annual budgel due 1o failure Lo approve a budget.

i) Failing to distribule the budget to the owners within the requisite time limit,
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64,

45,

66,

67.

68.

o} Failing 1o provide copies of audits to the homeowners in a timely manner,

n} Unautherized spending of funds.

qy Failing 10 limit contracts with third partics to three (3) year terms.

t) [Failing 10 make reasonable efforts to avoid conftlicts of interest,

s) Failing 10 disclose polential conflicts of interest.

t) Failing to otherwise comply with the covenants and bylaws,

Wherefore, the Parkland POA and Legends POA are entitled 10 judgments against the
individual members of the Board of Direclors {or their breaches of Nduciary duty as sel

forth herein.

As an Eiphth Claim Against Larry D, Young, Michacl R. Latta, Marienneg Johnson,
Carl A. Rubano, Camden C, McCarl, and Robert L, Schechter

(Negligence/Gross Negligence/Reeklessness)

Mr. Cutlip reaileges and incorporates all prior allegations as though restated herein
verbatim.

[n their capacily as Board members of the respective POAs, Larry [, Young, Michael R.
[.atta, Marienne Johnson, Carl A. Rubano, Camden C. McCarl, and Roben L. Schechier
each had a duly 10 act with due care in the management of the asscssments from owners as
well as the maintenance of the common clencis.

Defendants knew or should have known that owner funds were being spent an propertics
not owned by the POA, thal contracts were being enlered into which were not
commercially reasonable and violated condlicts of interest, and that the covenants and
bylaws were not being followed.

Defendants failed to adequately investigate these matiers even when brought to their
altention by concerned owners, and failed o properly notify the owners once

disercpancics between the operation and the covenants and bylaws were discovered.
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69. At a Paridand POA board mieeting held on August 11, 2018, Michael Marino and Carl L.
Rubane respended to residents” questions and concerns by ignoring them, condescending
velling, and threats of lawsuits.

70, As a direct and proximate result of Defendants’ negligence/gross
negligence/recklessness, Mr. Cutlip and other owners sustained actual damages.

71. Wherefore, Mr. Cutlip and the other ovwners pray this Honorable Court to enter a judgment
against Larry D. Young, Michael R. 1.atia, Marienne Johnson, Carl A. Rubano, Camden C.
McCarl, and Robert L. Schechter in an amount cqual to the actual and punitive damages
found by a jury,

WHEREFORE, Mr. Cutlip on his own behalf and on behalf of the Parkland POA and
l.egends POA prays for judgment against the Defendants for the acual, consequential, special,
and punitive damages in an amownt to be determined at trial, for injunctive and deelaratory relicf
requested; for Mr. Cutlip's atlorney’s fees and costs; and for such other and lurther relief as the
Court deems proper.

THE BOSTIC LAW GROUF, P.A.
/s Christopher M. Ramscy

Christopher M. Ramsey

2236 Ashley Crossing Dr.

Charleston, SC 29414

(843) 571-2325

Fax: {843) 571-7050

cramsey@hosticlaw.com
Attorneys for Gregory Cutlip

February 28, 2019

Charleston, South Carolina
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EXHIBIT B

STATL OF S0UTH CAROLINA

COUNTY OF HORRY

Gregory Cutlip, individually and as a
member of the Legends Property Owners
Association, [ne. and Parkland Property
Owners Association, lne.,

Plaintiffs,

LDY Propertics, LLC, Larry D. Young,
Legends Property Owners Association, Ine.,
Parkland Property Owners Associalien, Ing.,
L.egends Properties, LLC, and New Town
Management, [.1.C, Michael R. Laua,
Maricnne Johnson, Cart A. Rubano, Camden
C. McCarl, and Robert L., Schechter,

Defendants.

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO.: 2019-CP-26-01211

DEFENDANTS' JOINT MOTION TO
DISMISS ALL DERIVATIVE CLAIMS

TO: CHRISTOPIIER M. RAMSEY, ESQUIRE, ATTORNEY FOR THE PLAINTIFF

AND THE PLAINTIFF ABOVE NAMED:

YOU WILL PLEASE TAKE NOTICE that the Defendants, within ten days hereof, will

jointly move belore the presiding Judge for the Court of Conimon Pleas for Florry County, and they

do hereby move, for an Crder dismissing the Second, Third, Founth, Fifth, and Sixth Causes of

Action set torth in the Amended Complaint dated May 7, 2020. This Motion is based upon the

failure of the Plaintiff 1o meel or plead the conditions precedent to filing a derivative lawsuil as set

forth in Rule 23{b)(1) of the South Caroling Rules of Civil Procedure. Specifically, Plaintiff has

failed to

1) serve a verified Complaint;

2) allege that the actions occurred while the Plaintiff was a member of the association;

LLZLOSTSIBLOTHISYD - SV 1d NOWWOD - AYUOH - Wd S0:2L $0 Brv 0Z0Z - Q3114 ATIWDINONLDT13



3) allege with particularity the efforis, if any, made by the plaintiff 10 obtain the action he
desires from the directors or comparable authority and, if necessary, from the
sharcholders or members and the reasons for his failure 1o obtain the action or for not
making the eftort.

This Motion will be further Supported by a Memoranduim ol Law.

&S Arthur e Justice Jr.

Arthur E. Justice, Jr.

Turner Padget Graham & Laney, PLA.

Post Office Box 5478

Florence, SC 29502

{R43) 656-4412

Attorneys for Parkland Properly Owners Association, Inc., New Town Management, LLC,
Michael R. Latta, Marienne Johnson, Cari A. Rubane, Camden C, McCarl, Robert 1.,
Sehechter, and Larey D. Young

DATL: August 5, 2020

s/ Everett A _Kendafl, IT

Everett A. Kendall, 11

Murphy & Grantland, P.A.

Post Office Box 6648

Columbia, 5C 29260

{803) 782-4100

Attorney for LDY Properties, LLC, Legend

Properties, LLC, Larry D, Young in his capucity as a principal of LDY Propertiex, LLC and
Legends Properties

DATE: August 5, 2020

& Tamara Fogrer Royer

Tamara Fogner Boyer

Thompson & Henry, PA

Post Office Box 1740

Conway, SC 29528

(843) 248-5741

Attorney for Legends Property Qwners Association, fnc's

DATE: August 5, 2020
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EXIIBIT C

STATE OF SOUTH CAROLINA ) IN THE COURT QF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) Civil Action No. 2019-CP-26-01211

Gregory Cutlip, individually and as a
member of the Legends Property Owners
Association, [nc. and Parkland Property
Owners Association, [nc.,

vE, Amended Summans

)
)
)
)
)
PlaintilTs, )
)
)
)
LDY Properties, LI.C, Larry D. Young, }
Legends Property Ghwners Association, Inc., )
Parkland Property Owners Association, Inc.,)
[.egends Properties, L1.C, New Town )
Management, LLC, Michae! R, Latta, )
Marienng Johnson, Carl A. Rubano, Camden)
C. McCarl, Robert L. Schechter, Richard )
Apolenis, John K. Manley, Michael Maring, )
Legends Golf Holding, LLC, and Jigger )
Holdings, LLC, )
)

Defendants. )

- )
1T0:  DEFENDANTS AND THEIR COUNSEL

YOU ARE HEREBY SUMMONED and required to answer the Amended Complaint herein, a

copy of which is herewith served upon you, and (o serve a copy of your Answer 10 said Amended
Complaint upon the subscriber, al 2236 Ashley Crossing Drive, Charleston, 5C 29414, within
thirty (30) days after the service hereof, exclusive of the day of serviee, and il you fail to answer
the said Amended Complaint within the lime aforesaid, the Plaintiff will apply 1o the Court for the

relict demanded in the Amended Complaint, and judgment by default may be entered against you.

THE BOSTIC LAW GROUP, P.A.

fs Christopher M. Ramsey
Christopher M. Ramscy
2236 Ashley Crossing Drive

September 13, 2020 Charleston, 5C 25414
{843) 571-2525
Charleston, South Carelina Fax: [843) 5371-7030

cramseyviElhosticlaw. com
Attorneys for Plaintiffs
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STATE OF SOUTEH CAROLINA ) IN"THE COURT OF COMMON PLEAS
) FIFTEENTH JURMCIAL CIRCUIT

COUNTY OF HORRY ) Civit Action No. 2019-CP-26-01211

Gregary Cutlip, individually and as a )

member of the [.egends Properly Owners )

Association, Inc. and Parkland Property )

Owners Association, Inc., )
)

Plaintiffs, )]

)

v, ) Amended Verified Complaint
} {(Jury Trial Requested)

LDY Propertics, LLC, Larry D. Young, 3}

[.egends Propery Owners Association, Inc., }
Parklang Property Owners Association, [ne.,}
Legends Properties, LLL.C, New Town )]
Management, [.I.C, Michael R. Latta, 3
Marienne lohnson, Carl A, Rubano, Camden)
. McCarl, Robert L. Schechier, Richard 3
Apaolenis, John K. Manley, Michael Marino, }
L.cgends Gelf Holding, LLC, and Jigger 3
Holdings, LLC,

}
}
Defendants, )]
}

NOW COMES Gregory Cutlip, Plaintiff in the above-captioned matter, and submils his
Complaim against the Defendants as lollows:

Identity of’ Partics and Jurisdictional Allcgations

I, Plaintiff is a citizen and resident of Horry County, South Carolina. On March 20, 2016,
Plaintiflf purchased a house at 5008 Lindrick Court, Myrtle Beach, SC 29579, which is in
the Parkland Development, and as such Plaintifl is a member of the Parkland Property
Owners Association and the Legends Property Owners Association.

2. LY Propertigs, [LI.C is a limited Lability company registered 1o do business in South
Carolina and having as its registered agent Larry D. Young who may be served at 1500

Legends Drive, Myrtle Beach, SC 29579
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10.

1.

12,

Larry D. Young is an individual who resides and regularly transacts business in Horry
Counly, South Carolina, and who may be served at 1500 Legends Drive, Myrile Beach, SC
29579,

Legends Properly Owners Association, Inc. is a corporation registered to do business in
South Carelina and having as its registered agent Richard M. Lovelace, Ir. who may be
served at 1310 Second Avenue, Conway, SC 29526.

Parkland Properly Owners Association, Inc. is a corporation registered to de business in
South Carolina and having as ils registered agent Richard M. Lovelace, Jr. who may be
served at 1310 Second Avenue, Conway, 5C 29526.

Legends Properties, L1.C is a limited liabitity company registered to do business in South
Carolina and having as ils registered agent Larry D. Young who may be served at 1500
Legends Drive, Myrtle Beach, 8C 29579,

Larry [2, Young, LD}Y Propertics, LL.C, and Legends Properties, 1.1.C are referred to herein
collectively as “Developers.”

New Town Management, LILC is a limited liability company rcgistered 1o do business in
South Carolina and having as its registered agent Michael Marino who may be served at
4590-D Girvan Drive, Myrtle Beach, 5C 29579,

At all relevant times herein, Michael R. Lalta is a resident of Horry Cownty and a member
of the Board of Directors for the Parkland Property Owners Association.

At all relevant times herein, Marienne Johoson is a resident of Horry County and a
member of the Board of Directors for the Parkland Praperty Ovwners Association,

At all relevant times herein, Carl A. Rubano is a resident of Horry County and a member
ol the Beard ol Direclers for the Parkland Property Owners Association and a member of
the Board of Directors for the Legends Property Owners Association.

At all relevant times hergin, Camden C. McCarl is a resident of Horry County and a

member of the Board of Direciors for the Parkland Property Owners Association,
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I3. At all relevant times herein, Robert L. Schechter {s a resident of Horry County and a
member of the Board of Dircetors for the Parkland Property Owners Association.

I4. At all relevant times herein, Larry D. Young is a member of the Boards of Direclors for
the Legends Properly Owners Association and the Parkland Preperly Owners Association.

15. At all relevant times herein, Richard Apolenis is an owner of a condominium in Legends
subdivision in Horry County, and a meinber of the Board of Directors for the Legends
Property Owners Association.

16. At all relevant times herein, John K. Manley is a resident of Horry County and a member
of the Hoard of Directors for the Legends Property Owners Association.

I'7. Michael Marino is a resident of Horry County and, upon information and belief, the owner
and/or an employee of New Town Management, L.1.C.

I8. Legends Golf Holding, 1.1.C is a limited liability company registered te do business in
South Carolina and having as its registered agent Larry [J. Young who may be served at
1500 Legends Drive, Myrtle Beach, SC 29579,

19. Jigper Holdings, LLC is a limited liability company registered 10 do business in South
Carolina and having as its registercd agent Daniel 1., Young who may be served at 4371
Parkland Drive, Myrile Beach, SC 29579,

20. This Court has jurisdiction over the parties and subject matter ol this action.

21, Venue is proper in this Courl.

As a First Cause of Action Against Lary D, Young, Lepends Propertics, LLC, Legends
POA, Parkland POA, New Town Management, Legends POA Board Members, Parkland

I'OA Board Members, and Michael Marino
(Failure to Comply with §,C. Code § 33-31-1601)

22. Mr. Cutlip realleges and incorporates all prior allegations as though restated herein
verbatim.

23, On September 3, 2018, Mr. Cutlip requested copies of meeting minutes and other busingss
records maintained by the Parkland Property Owners Association and the [Legends Property

Owmners Associalion, in accordance with $.C. Code § 33-31-1601 ef seq.
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24, New Town Management responded to Cutlip’s document request on behalf of Parkland

25.

26.

27

POA and [egends POA and at their direction.

The Parkland POA, Legends POA, and New Town Management failed to furnish the

regquested documents within the statutory timeframe of five business days and instead

provided excuses in an cffon to frustrate and delay Mr. Cutlip’s scarch for the truth
regarding the actions of the respective POAs, in the following ways:

a) Providing a false source of information by directing Mr. Cutlip 1o the communily CPA,
David Smith, who did not have the requesied financial records or explanations;

by lgnoring Mr. Cutlip's cmails with requests for clarification;

¢} Claiming unavailability for a meeting and ignoring requests for a meeting 10 review the
information and documents requested by Mr. Cullip;

d) Aucmpting 10 intimidate Mr. Cutlip by accusing him of avthoring an anonymgous letter
dated fuly 16, 2018, which Mr. Cutlip did not author, participate in authoring, or
distribute;

€) Attempting to intimidate Mr, Cutlip by publishing false and misleading information on

the commaunily websile, www . parklandpoa.com, regarding Mr. Cutlip's alleged role in

authoring/publishing the anonymous letter; and
) Demanding exorbitant fees as a pre-condition for Mr. Cutlip to have access 1o POA
financial records.
Upon information and belief, Larry 13. Young, Legends Properiies, LLC, the individual
Legends POA Board members, Parkland POA Board members, and Michael Marino have
participated in the effort to frustrate and detay Mr. Cutlip’s attenipls to obtain the POA
records.
Wherefore, Mr. Cullip prays this tHonorable Court for an Order directing the respective
POAs 10 furnish copies of the requested records without further delay, full cooperation in

fulfilling Mr. Cutlip’s requests for records, instructing the POA Board members and
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Michael Marino not 1o interfere with this production; and for a judgiment against these

Defendants for the actual and punitive damages as found by a jury,

As a Second Causc of Action Against Developers, Legends POA, Parkland POA, New
Town Management, Legends POA Board Members, Parkland POA Beard Members, and

28,

29,

30.

3l

32

33,

34

Michael Marino
{Civil Conspiracy)

Mr. Cutlip realleges and incorporates all prior allegations as though restaied herein
verbatim.

Mr. Cutlip became an owner in the Packland POA and Legends POA on March 20, 2016
with his purchase of a house in the Parkland Development,

As an owner in the Parkland Development, Mr. Cutlip is 8 member of the Parkland
Property Owners Association and the Legends Property Owners Association as the
master association, and owns an undivided share of the common elements of the

respective POAs,

. Through his purchase of a house in the Parkland Development, Mr. Cutlip succeeded 10

the rights and intcrests that his predecessor(s) in interest in title held, inchuding any rights
and interests held as a member of the Parkland POA and Legends POA prior to March
20, 2016. Such membership rights and intevests devoived to Mr. Cutlip upon his
purchasc by operation of law.

At the time of any transactions which occurred after March 20, 2016 and up until the
present day. Mr. Cutlip was and is an owner and member in the Parkland POA and Legends
POA.

dr. Cutlip brings this derivative action on behalf of the individual members of the
Parkland Propenty Owiners Assoctation and the Legends Property Owners Association, 10
recover funds wrongfully diveried lrom the respeetive POA aceounts.

Larry ¥ Young, on his own and by and through his aflilialed companics, LDY
Properties, L.I.C and Legends Propertics, LLC (hercinafter “Developers™) designed and

created the Parkland Developinent and the Legends Development.
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35,

6.

37

38

39,

40.

41,

42.

43,

44,

New Town Management, LLC provides property management services for the Parkland
Property Chwners Association and the [egends Property Owners Association, and
otherwise acts as an agent for these associations as direcled.

Upon information and belief, the Developers exercise such a level of authority and
control over the Parkland POA and Legends POA that their separate identitics arc blurred
and they are each the alter ego of the other.

In the alicrnative, Developers, Parkland POA, and Legends POA maintain separate
identities but have reached agreements to act in concert as set forth herein,

Upon informaticn and belief, the Defendants have combined for the purpose of diverting
POA assessmenl funds and resources to the use and benefit of the Developers and their
properties, along with businesses owned by Young and his family members, at the
expense of the respective POAs, as set forth more fully herein.

Prior 1o filing this action, Mr. Cutlip requested copies of meeting minutes and other
business recards from the respective POAs, bul was refused and frustrated in that elfort,
After filing this action, Mr. Cutlip sent subpoenas to Synovus Bank and other third-parly
entitics to obtain documents showing how the POAs spent homeowner funds.

On Tune 30, 2020, Mr. Cutlip through counsel provided the Parkland POA, Legends POA,
and their respective board members with over 160 pages of writlen discovery, 5,300 pages
of documents, and 7 hours of audio/video recordings showing how POA funds were
mismanaged and fraudulently diverted.

A conservative count of POA funds either stolen or mismanaged totals up 10 52,337,176.93
over the five-year period from July 2014 10 June 2019,

POA funds were slolen across forty (40) different third-party accounts in order o benefit
at least nine difTerent entitics either owned by or affiliated with Defendant Larry D. Young,
his businesses, and/or his family.

In a letter dated Tuly 28, 2020, Mr. Cutlip through counsel asked the Packland POA and

Legends POA within ten (10} business days to advise of what step(s) they imend to take 10
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43.

46.

47

48,

49.

st

investigate the stolen and mismanaged funds, to report the results of that investigation Lo
the resident members of the POAs, and o prevent future occurrences ol stelen and
mismanaged funds such as those detailed in Cullip’s document production,

As of the date of this filing, the Parkland POA and Legends POA have not responded
reparding what steps, if any, they are willing to take to investigate the documented
malfeasance, report their findings to the POA members, and prevent such misappropriation
and fraudulent transfler of funds in the future.

As a direct and proximate result of the Defendants’ conspiracy, Mr. Cutlip and other
similarly situated owners in the respective POAs have sustained special damages,
Wherefore, Mr. Cutlip prays this Honorable Court for a judgment against these

Defendants for actual damages and punitive damages in an amount to be determined by a

jury.

§ a4 Third Cause of Action Against Developers
{Breach of Fiduciary Duty)

Mr. Cutlip realleges and incorporates all prior allegations as though restated herein

verbatim.

By virtue of the powers retained by Developers 1o control the governance of the Parkland

Development and Legends Development, Developers owed fiduciary duties o the owners

in these respective developments Lo avoid conllicts of imerest and act in good laith and

with duc carc to protect the owners' interests.

Developers have breached their fiduciary duties (o Mr. Cutlip and the other owners in the

following ways:

a) Failing o maintain roadways, ponds, and amenitics which seeve the Parkland
Development and Legends Development bui are owned by Developers.

b) Failing to accepl responsibility for maintenance and upkeep of the roadways, ponds,
and amenities which serve the Parkland Development and Legends Development bt

are ewned by Developers.
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51.

52,

53.

34,

¢} Diverting funds Trom the Parkland POA and l.egends POA for the staled purpose ol
maintaining and repairing the roadways, ponds, and amenities which serve the Parkland
Development and Legends Development but are owned by Developers.

d} Failing to transfer property to the common areas of the respective POAs.

e} Failing 1o transfer properly to the common areas ol the respective POAs in a state of
goad repair and with suMicient capital (o adequately maintain the property.

f) Failing to ncgotiate commercially reasonable contracts with vendors which are devoid
of conflicts of interest.

2} Failing to disclosc and avoid conflicts of interest.

h) Otherwisc failing o act in the hest interest of the owners with respect Lo areas within
their discretion and control.

Wherefore, Mr. Cutlip prays ihis Honorable Courl to enter a judgment against the

Developers far breach of fiduciary duttes in an amount cqual to the actual and punitive

damages found by a jury.

As a Fourth Cause of Action Apainst Parkland POA and Lcgends POA
(Breach of Fiduciary Duty}

Mr. Cutlip realleges and incorporaies all prior allegations as though reslaled hercin
verbatim.

Parkland POA and Legends POA owe fiduciary duties 1o Mr. Cutlip and all owners
within the respective associations 1o comply with the covenanls and bylaws and 1o act in
the best interest of the owners collectively with respeet 1o all POA decision-making,
Parkland POA and |.egends FOA breached their fiduciary duties to Mr. Cutlip and other
owners in the following ways:

a) lailing Lo make corporate records available upon request.

by lailing to hold annual meetings and Board of Directors meetings.

¢) Failing to make reasonable attempts 1o hold the annual meeting in May.

d) Failing io record and maintain minutes of meetings.
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e) Failing to fill vacaneics on the board of direclors in a timely manner.

) Failing o hold a board of direciors meeting within ten {10) days of filiing a vacancy.

g) Failing 1o approve a budget during a director meeting or through subscquent
recordation,

h} Failing 1o make reasonable investigative efforts to deterimine ownership ol the
roadways.

i) Failing to provide the promised infrastructure or drainage studies 1o the horncowners.

1) Failing 10 ensure the owners’ assessments were spent on authorized maintenance 10
COHIMMOn areas or comman CRRCNECE,

kj Failing 10 enforce strict compliance by the Developers with the covenants and
brylaws.

I} Failing to prevent a deficit in the annual budget due 1o Tailure to enforee assessments.

m} Failing o prevent & deficit in the annual budget due to failure to approve a budget.

n} Tailing to distribute the budget to the owners within the requisite time limit.

o} Failing o provide copies of audits 1o the homeowners in a timely mannct.

m Unauthorized spending of funds.

q) Failing to limit contracts with thied partics to three (3) year terms,

r) Failing to make reasonable efforts to avoid conflicis of interest,

5) [ailing to disclosc potential conflicts of interest.

t)y [Failing to otherwise comply with the covenants and bylaws.

55. Whereflore, Mr. Cutlip prays this Honorable Court 1o enter a judgment against the Parkland
POA and Legends POA for breach of fiduciary dutics in an amount equal Lo the actual and
punitive damages found by a jury.

As a Fifth Cavse of Action Against Parkland POA, Legends POA, POA Board Members,

an< New Town Management
{Neglipence/Gross Negligpence/Recklessness)

36, Mr. Cutlip realleges and incorporates all prior allegaticns as though restated herein

verbatim,
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57,

58.

59,

&0.

61,

62.

63.

64,

Parkland FOA, Legends POA, the respective POA Board members, and New Town had a
duty to act with due care in the management of the asscssments Mrom owners as well as
the maintenance of the common elements.

Parkland POA, Legends POA, the respeetive POA Board members, and New Town knew
or should have known that owner funds were being spent on properties not owned by the
POA, that contracts weire being cntered into which were not commercially reasonable and
violated conflicts of interest. and that the covenants and bylaws were not being followed.
Parkland POA, Legends POA, the respective POA Board members, and New Town
failed to adequalely investigale these matlers even when brought to their atlention by
concerned owners, and failed 1o properly notify the owners once discrepancics between
the operation of the POAs and the covenants and bylaws were discovered.

At a Parkland POA board mecting held on August 11, 2018, Michael Marino and Carl A.
Rubano responded (o residenis® questions and concerns by ignoring them, condescending
velling, and threats of lawsnits.

As a direct and proximate result of Parkland POA, Legends POA, the respective POA
Board members, and New Town's negligence/gross negligence/recklessness, Mr. Cutlip
and other owners sustained actlual damages.

Wherefore, Mr. Cutlip prays this Honorable Court Lo enter a judgment against the Parkland
POA, l.egends POA, the respective POA Board members, and New Town in an amount

equal to the actual and punitive damages found by a jury.

As a Sixth Canse of Action Against All Defendants
{Declaratory Judgment)

Mr. Cutlip realleges and incorporates all prior allegations as though restated herein
verbatim.
This action is broughl pursuant te the South Carolina Declaratory Judgment Act, $.C.

Codc § 15-33-10 ef xeq.
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a5.

66.

67.

68,

69.

70.

71

Developers exerled control over the respective POAs and levied assessmenls against Mr.

Cutlip and other owners for the purported use of paying POA expenses.

The decisions to levy assessments against Mr. Cullip and the other owners was made by

the Lepends POA and Parkland POA, whose 3oard of Directors was appoimed by

I2evelopers and thus had a conilict ol interest.

‘The decisions to levy assessments or contract with third partics was unamhorized and

invalid because of the lack of a duly autharized Board of Dircciors for [Legends POA and

Parkland POA, lack of & quorum flor either assoctation®s board, and the aforementioned

conflict of interest of those Board members appointed by the Developers.

Due to the conflict of interest of the Board of Dircctors, any votes authorizing

assessmenls or expenditures were uftrg vives and not protected by the business judgment

rule.

The Legends FOA and Parkland POA did not diselose their conflicts of interest, and in

fact concealed them in the following ways:

a} Failing 1o submil budgets showing cerlain contracts.

b} Failing 10 disclosc true ownership of property being maintained by the respective
PGAsS.

c) Failing 10 hold meetings, reach a quoriim, or record and maintain board meeting
minules.

d) Failing to hold annual meetings of the respeclive POA membership.

The third-party contracts entered inlo by the respective POAs were presumptively

commercially unreasonable because the Developers exerted control over the decision

whether to enter into these contracts.

Any mioney assessed against owners and collected by Legends POA and Parkland POA

and applied to properties not part of the common elements is a violation of the covenants

and bylaws.
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72. Any contracts entered into by the respective POAs were conflicts of interest and violated
the covenants and bylaws limiling contracts o 3 years and reguiring disclosure of
potential and actual confiicts of interest.

73. Mr. Cutlip and other owners have sustained ireeparable harm for which there is not an
adequate remedy at law from the Delendants’ sell-dealing, conflicts of interest, failure to
gxercise due care in protecting the owners® interest and breach of tiduciary duties, by
being deprived of funds in which to operate and by not being given the benefit of arms-
lcngth transactions.

4. Mr. Cutlip and other owners arc entitled o and request that the Courl issue an Ovder
restraining Defendants from exercising any further action on behalf of the Legends FOA
or Parkland POA.

75. Mr. Cutlip and other owners are entitled (o and request that the Court issuc an Order for
an accounting of all POA revenues colleeted and cxpenditures made during the existence
of the respective POAs.

16, Mr, Cullip and other owners are enltitled to and requesl that the Court issue an Order
conveying the roadways 1o the Legends POA and designate the same as “Commaon
Acreas” as described in the covenants and bylaws,

77. Mr. Cutlip and other owners arc entitled to and request that the Court issue an Order
removing the current board of directors of the Legends POA and the Parkland POA and
appointing a fiduciary lo officiale a member election for a new duly clected board of
directors.

As a Seventh Cause of Action Against Larry D. Young, Michael I, Latta, Marienne
Johnson, Carl A. Rubano, Camden C. McCarl, Robert L. Schechter, Richard Apolenis,
and John K. Manley
{Breach of Fiduciary Duty)

78. Mr. Cullip realleges and incorporates all prior allegations as though restated herein

verbatim.
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79.

80.

8l.

Larry D. Young, Michazl R. Latta, Marichne Johnson, Carl A. Rubano, Camden C.

McCarl, Robert L. Schechter, Richard Apolenis, and John K. Manley each served on one

or both of the Beard of Directors of the Legends POA and the Parkland POA as previously

alleged herein.

As a Board member, each Defendant owed a fiduciary duty to the respeclive Association

to make deeisions that are in the best interest of the Association and to avoid conflicts of

imercst in business dealings.

Each Defendant breached histher fiduciary duty to the respective Association in the

following ways:

a) Failing to make corporate records available upon request.

b) Failing to hold annual mectings and Board of Directors meetings.

c) Failing to make reasonable attempts to hold the annual mecting in May,

d) Failing to record and maintain minutes of meetings.

c) Failing to Nll vacancies on the board of directors in a timely manner.

fy Failing 10 hold a board of directors mecting within ten (107 days of filling a vacancy.

g} Failing 1o approve a budget during a director meeting or through subsequent
recordation.

h) Failing 1o make reasonable investigative efforts Lo determine oswnership of the
roadways.

i) Failing lo provide the promised infrastructure or drainage studics to the homeowners.

§)  Failing 1o ensure the owners' assessments were spent on authorized maintenance 1o
COMMON Arcas or COMIMOon CXPCnses.

k) Failing to enforce sirict compliance by the Developers with the covenants and
bylaws.

I} Failing to prevent a defieit in the annual budget due 1o lzilure to enforce assessments.

m} Failing 10 prevent a defieit in the annual budget due Lo failure to approve a budget.

n) Failing 10 distribute the budget o the owners within the requisite lime limit.
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a2,

83.

34.

83,

36.

87.

0} Failing 1o provide copics of audits to the homeowners in a timely manner.

p) Unauthorized spending of funds.

q) Failing to limit contracts with thied partics to three {3) year terms.

r} Failing 1o make reasonable efforts to avoid conflicts of interest.

5) Failing 1o disclose potential conflicts of interest,

t) Failing 10 otherwise comply with the covenants and bylaws,

Wherefore, the Parkland POA and Legends POA arc entitled 1o judgments against the
individual members of the Board of Direclars for their breaches of Nduciary duly as sel
forth hergin,

As an Eiphth Claim Apainst Michael Marino
(Conversion/Unjust Enrichment)

M. Cutlip realleges and incorporates all prior allegations as theugh restated herein
verbatim.

By virtue of his position as owner/employee of New Town Management, LLC, Michael
Marino performed tasks for POAs which New Town Management mandged, including
the Legends POA and Parkland POA.

Cn a frequent basis Michacl Marine would incur various purported expenses when
performing lasks for a POA, and when this occurred Mr. Marino would have New Town
Management bill the respective Association for the reimbursable expense.

On a number of oceasions, Michael Marino billed the Legends POA and Parkland POA
for reimbursable expenses which either did not exist or which were not actually incurred
in service for the Lepends POA and Parkland POA, and should not have been billed 1o
these POAs.

Upen information and beliel, any reimbursable expenses reported by Michael Marino
were paid direclly by the FOAs 10 Michael Marino, and he exercised dominion and

control over these funds.
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88. As a dircet and proximale result of Michael Marino’s conduct as described above, the
respective POAs and their individual members have sustained actual damages.

&9. If Michael Marino’s conduct was purposcful knowing the POAs should not have been
billed for these expenses, then he has commitied a conversion, and the respective POAs
andfor their individual members arc entitled 1o a judgment for actual damages, interest.
punitive damages, and altorney’s fees and costs in an amount to be determined by the
jury.

90. I, in the alternative, Michael Marino®s conduct was accidental, then he has retained an
improper benefit under circumstances requiring him in equily 1o return these funds, and
the respective POAs are entitled to a judgment for actual damages and interest.

As a Ninth Claim Against Iegends {olf Holding, LEC and Jigger Hoklings, LL.C
{Conversion/Unjust Enrichment}

21. Mr. Cuttip realleges and incorporates al! prior allegations as though restated herein
verbatim.

92. Legends Golf Helding, [.1.C and Jigger oldings, [LLC owin several real estale propertics
within Legends Resort, which are situated on real property adjacent (o the Legends Goll
Course, owned by Legends SCNC Golf Holdings, [.1.C.

93. [espite the similar name with ane of the entities, the Legends POA docs not hold any
ownership share in Legends Golf Holding, LLC or in Jigger Holdings, LLC and is a
scparate and distinct legal entity from Legends Golf Holding, LL.C and Jigger Holdings,
LLC.

94. The real properiy currently owned by Legends POA, Legends Golf Holding, LL.C and
ligger Holdings, LI.C, including the real property curtently owned by Legends SCNC
CGolf Holdings, LI (operated as the Legends golf course), were at one time under
commen ownership by ane or mare of the Developers.

95. Upaon information and belief, cerlain real estate propertics owned by Legends Golfl

Holding, L.1.C and Jigger lloldings, LLC contain irrigation systems.
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96. For several irrigation stations located on property owned by Legends Golf 1elding, LLC
and Jigger Holdings, L.LC, Grand Sirand Water and Sewer Authority regularly sends
invoices 1o Legends POA, and Legends POA pays them,

97. Legends POA derives no benefit from the aforementioned irrigation stations which are
located on property owned by Legends Golf Holding, LLC and Jigger Heldings, LLC.
Upon information and belief, Lepends Goll Holding, 1.1.C and Jigger Floldings, LLI.C
receive Lhe benefit of this irrigation water.

98. II Legends Golf EHolding, LLC and Jigger Holdings, LLC intentionally derived the above-
mentioned benefits at the expensc of the Legends POA, then they have commilted a
conversion, and the Legends POA is entitled to a judgment for actual damages, interest,
punitive damages, and allorney’s fees and costs in an amount 10 be determined by the
jury.

99. 11, in the allernative, Legends Golf Holding, 1.I.C and Jigger loldings, 1LLC weic
unaware that they were obtaining benefits at the expense of Legends POA, or such was
the result of a mistake, then they have retained an improper benefil under circumstances
requiring them in equity to make reimbursement, and the [Legends POA s entitled to a

Judgment for actual damages and interest.

WEHEREFORE, Mr. Cullip on his own behalf and on behalf of the Parkland POA and
Legends FOA prays for judgment against the Defendants for the actual, consequential, special,
and punitive damages in an amount Lo be deterimined at trial; for injunctive and declaratory relief
requested; for Mr. Cutlip’s atlorney’s fees and costs; and for such other and further relief as the

Courl degms proper.
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September 13, 2020

Charleston. South Carolina

THE BOSTIC LAW GROUP, P.A.

__ /s Christopher M. Ramsey

Christopher M. Ramsey
2236 Ashley Crossing Dr.
Charleston, SC 29414

(843) 571-2525

Fax: (843) 571-7050
cramseyiibosticlaw.com
Attarneys for Gregory Cutiip

FLELDOZHD6L0ZHISYD - SYI1d NOWWOD - AMMOH - Wd 1£Z £1 998 0202 - 0213 ATT¥IINOHLDI3



EXHIBIT I}

STATE OF SQUTIH CAROLINA

COUNTY OF HORRY

Gregory Cutlip, individually and as a
member of the [Legends Property Owners
Association, Ine. and Parkland Property
Owners Association, Inc.,

Plaintilts,

LDY Properties, LI.C, Larry D. Young,
Legends Property Owners Association, Inc.,
Parkland Property Owners Association, [nc.,
Legends Properties, LLC, and New Town
Management, LLC, Michael R, [ atta,
Marienne Johnson, Carl A. Rubano, Camden
. McCarl, and Roberl L. Schechter,

Delendanis.

IN THE COURT OF COMMON PLLEAS
FIFTEENTIL JUDICIAL CIRCUIT
CASLE NO.: 2019-CP-26-01211

MEMORANDUM IN SUPPORT OF
DEFENDANTS® JOINT
MOTION TO DISMISS THE DERIVATIVE
ACTIONS

TO: CHRISTOPHER M. RAMSEY, ESQUIRE, ATTORNEY FOR THE PLAINTIFF
AND THE PLAINTIFF ABOVE NAMED:

BACKGROUND

On March 31, 2019, Plaintiff filed the Complaint in this Action against muhiple

defendants. On September 13, 2020, PlaintifY filed an Amended Verified Complain, in which

Plaimiff named several new parties, and attempted to cure pleading deficiencies in the original

complaint.

[n the Amended Complaint, PlaintifT alleges ning Causes of Action. Of these Nine Cause

of Action, seven are tiled as Derivative Cause of Action including Causes of Action 2, 3, 4, 5, 7,

2 and 9. These Causes of Action are deriviatve in nature because these Causes of Action are
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filed on behalf of the Plaintiff and all people who owin properly in the Legends Property and/or
Parkland Property {“Owners™).
No Exhibits or Affidavils were attached to the Complaint,

STANDARD OF LAY

Rule 23(b){1) sets forth specific requirements lor standing and pleading thal must be mct

by a plaintiff prior to bringing a lawsuit in a derivative capacity. Specifically, the complaint:

(1) Must be verified,;

(2) Allege that 1he plaintiff was a member at the time of the transaction of which he
complains;

{3) Allege with particularity the efforts, if any, made by the plaintilf 1o obtain the action
he desires [rom the directors aned the members, and the reasons or his Tailuee to
abtain the aciion or for not making the clfort.

In addition, the Rule siates that “[t]he derivative action may not be maintained if it appears that
the plaintiff does not fairly and adequately represent the interests of the sharcholders or members

similarly situated in enforeing the rights of the corporation or association.”

ARGUMENT

L. FLAINTIFF FALLED} TO SEEK REDRESS FROM THYE BOARDS OF
DIRECTORNRS PRIOR TO INITIATING THIS DERIVATIVE CLAIM.

Subscquent Lo the filing ol this Molion on August 5, 2020, PlaintifT filed an Amcnded
Complaint, which atlcmpits 10 remedy the pleading deflieiencies of the original Complaint, filed
March 1, 2019. Because the claim was improperly initiated, it is void ad initio, and the

subscquent attempts 1o remedy the deliciencies are inelfeetive.
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In a Rule 23(b)(1) derivative action, a Complaint must “allege with particularity the
efforts, if any, made by the plaintill 1o obtain the action he desires from the directors or
comparable authority and, if necessary, from the sharcholders or membaers, and the reasons lor
his failure to obtain the action or for not making the cffort.” SCRCP Rule 23(b)(1}. A demand
allows the linard of Directors 1o make a reasonable business judgment on whether 1o foliow the
demand. Kamen v. Kemper Fin, Servs., Inc., 500 U.5. 90,96, 111 S.C1. 1711, 114 L.IEd.2d 152
{1991). Only under exceptional circumstances can a sharcholder bring a Rule 23(B){1) action
without a demand. Carofing First Corpr v, Whitide, 343 5.C, 176, 188, 539 S, F.2d 402, 409 (Ct.
App. 2000). The sharcholder must plead “with particularity the exceptional circumstances that
demaonstrate why a demand would be futite, i.e., why the Board of Directors should not be
allowed 1o decide whether 1o institute litigation.” /d

If a demand in a derivative action does not meet the pleading requirements, then it must
be dismissed. Clearwarter Tr. v. Bunting, 367 S.C. 340, 351, 626 S.E.2d 334, 339 (2006). Al a
very minimum, a demand must identifly the alleged wrongdoers, describe the reason the alleged
harmifizl acts are wrong, and the damage 10 the corporation. See Caroling First Corp. v. Whiktfe,
M3 R.C 176, 188, 539 5.I.2d 402, 402 (Ct. App. 2000). Finally, the demand requires specific
remedial reliel. See id The purpose of the demand is to allow the Board an opporunity o
remedy the alleged wreong withoul investing costly resourees in litigation. See fif.

A, Plaintiff did not make a demand to cither Association that the conduct of
Defendants was wrong, nor did Plaintiff specify how cither Association
should remedy the conduct of Defendants.
For PlaintifT to recever, there must have been & demand Lo cither Association aboul the
conduct ol the Defendants and Plaintiff must have requesied specific remedial action for the

Associations to remedy the conduct of Defendants. Inthe Amended Complaint, Plaintiff alleges
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thal a letter was sent 1o counsel for the Associations on July 28, 2020 making various demands
on the Boards. On ils [ace, this allegation proves that Plaintiff did not comply with the Rule by
making a demand prior 1o filing suit. and thus, did not comply with the demand portion of the

SCRCP Rule 23(b)(1); therefore, there must be a reason as to why the demand would be futile.

B. Puintiff did not plead any exceptional circumstances why a demand to
the praperty associations wounld have been futile.

[l the Plaintiff did not make a demand 10 the Associations about the conduct and remedy
of the behavior of Defendants, then there must be exceptional circumstances why the demand
would have been futile. Here, the words exceptional and futile are not even included in the
Amended Complaint. There is no evidence that a demand would have been futile and
furthermore, the reason for bypassing the demand is not stated with particularity. Again, with no
Exhibits nor Affidavits, the reason for (utility must be included within the Complaim, and since
it is not mentioned, Plaintiff cannot successfully plead a demand would have been fulile.

IL PLAINTIFF LACKS STANDING TO ASSERT DERIVATIVE CLAIMS

FOR ANY TRANSACTION THAT QOCCURRED PRIOR 10 HIS
OBTAINING MEMBERSIILIP.

In his Amended Complaint, and through the course of discovery, Plaintiff is secking (o
assert derivative claims based on transaction that occurred prior 10 his purchase of his house an
March 20, 2016. Rule 23{b)(1) makes clear that claims can only be brought in relation o
trarsaction that occur while the putative plaintiff is a member. In prior argument, Plaintifl has
asserted that the "operation of law” provision in the Rule allows him to assert claims retroactive
Lo the time his house was built, This conclusion is contrary to prior court imerpretations of this
phrase.

Examining the parallet provision of the I*ederal Rules, the I'ourth Circuit has censidered

the meaning of the phrase “by operation of law™ within Rule 23.1 and determined thal this phrase

LI L0SZH 26 L0E#ASYD - S931d NOWWOD - AHHOM - Wd LO°S &1 VBT LE0EZ - O35 ATTVIINOWLD37d



is used in the rule 1o indicate the manner in which a party acquires rights and sometimes
liabilities without any act or cooperation of the party himself. See MeQuitten v. National Cash
Register Co., 22 . Supp. 867, 872 (D. Md. 1938) citing Whitaker v. Whiraker fron Co., 249 F.
531 161 C.C.A. 457 (4th Cir. 1918). In Whitaker, the Fourth Circuil held that ownership of
stock did net devolve by operation of law onto individuals who were entitled to share in the
proceeds of corporate stock pursuant (o the teoms ol a will. Significantly, the Court stated the
following on the matter:

*Under these circumstances it cannot be said that any of the stock
devolved by operalion of law upon either of the appellants. *An
cstate is said to 'devolve’ an another when by aperation of law, and
without any yoluntary act of the previous owner, it passes from one
person to another; but it does not devolve from one person to
another as the result of some positive act or apreement bebveen
them, The word is itself of intransitive signification, and does not
include the result of an act which is intended to produce a
particular effect. [ implics a result without the intervention ol any
volumary actor.” fif (emphasis added)

Additionally, the Court in McQuillen apptied Whitaker 10 the facts of the case and held
that shares of stock did not devolve upon two trustees by operation of law when the trustecs

purchased the stock. The Court stated “these shares were not in the estates when the plaintiffs

were appoinied trustees {in which event the shares would have devolved upon them by operation

of taw} but that they, as trusiees, subsequently purchased such shares.™ MeQuiflen, 22 F. Sup.

867, 872.

In fact, in Wright & Miller, the words * * operation of law” are used Lo designale any
nonconsensual transaction by which plaintilt acquired the stock.” The policy behind this is

“thought 1 be sufficient to guard against the possibility thal the shares were acquired primarily
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for the purpose of maintaining a lawsuit. .. § 1828 Plainufl Must Have Been a Shareholder at

the Time of the Transaction—In General.

Plaintiff purchased the properly from the prior owners in a voluntary lransaction. Thus,

there was no “operation of law" that allows him 10 assert claims that arose prior Lo his ownership,

CONCLUSION

Plaintiff cannot recover in a derivalive action absenl any evidence of a demand made by
Plainuiff prior 10 the lawsuit to Associations about the actions and remedial conduct of Delendants,
or as 1o the exceptional circumstances as to why a demand would be futile. South Carolina Civil
Procedure Rule 23(b} | ) clearly states that to bring a derivative action, a party must allege with
particularity the efforts to remedy the situalion or the exceptional circumstances as to why this effont
would be futile. Here, there is no cvidence that the PlaintifT did anything. Further, case law is clear
that if the proper protocol is not followed, then the Causes of Aclion must be dismissed. Since there
is no evidence that Plaintiff followed proper Rule 23(b)(1} protecol, then Derivative Causes of
Action 2-5 and 7-9 should be dismissed as a matter of law.

Plaintiff also cannot recover for claims based on any transaction that occurred priar to
March 20, 2016, If the derivative claims arc allowed to procecd, PlaintifT's right to pursue claims

bevond that period should be limited.

|Signature on the Following Page|
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Columbia, South Carolina
January 19, 2020

Respectfully submitted,
MURPHY & GRANTLAND, P.A.

sf Evereit A, Kendall 11
Everett A. Kendall, 11, SC Bar WNo. 8450
Murphy & Grantland, PLA.
Post Offtee Box 6648
Columbia, 5C 29260
(803) 782-4100

Attorney for LDY Properties, LLC, Legend
Properties, LLC, Larry I). Young in hiv capacity as
a principal of LDY Properties, LLC and Legends
Prapertics, and Legends Golf Holdings, LLC
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EXIIBITE

FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Homry
N THE COURT OF COMMON PLEAS CASE NO. 2019CP2601211
Gregory Cullip et al LCY Properties LLC et al
PLATKTIFF(S) NEFENDANT(S)

DISPOSITION TYPFE (CHECK ONE)
JURY VERDICT. This aclion came before the courd for a trial by jury. The issues
have been Itied and & verdict rendered.

DECISION BY THE COURT. This action came to trigl gr hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED {ﬁ.Hﬁgg REASQN): [ ] Rule 12(b), SCRCP; [ ] Rulc 4i(a),
SCROP (Vol. Nonsuityy| | Rule 43(k), SCRCP (Seuled),
I:] Other

D ACTION STRICKEN (CHECK REASQN) D Rule 40ij), SCRCP; I:I Bankruplcy;

|:| Binding arbitration, subjeet 1o right to restore to conlinm, vacale or modify
arbilralion award;

[[]Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK AFPLICARLE BO2Y):
Affirmed; [ | Reversed, [ Remanded,
Ohiher

N O

00

WOTE;,  ATTDRNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBLUMAL, OR
ADMIMISTRATIVE AGERCY OF THE CIRCUIT COUBR T RULESG [N TIIS APPLAL.

1T 1S ORDERED AND ADJUDGED: [ See attached order (formal order to fallow)[#] Statcment of Judgment
by the Court:

Dafynca-p Sclon o Ca—mi & ERSNTED n-d pe it o dervive wctoq sodemankie, Puenl T A2 o lnt T 0 2ge wih G303 by e eor T by pnif io okie 1% sden b ded dbon )
LA 2reclocn. S24 Rul INEY' L GESCP.

Diefaatan Wolion 4or Corpoes Ty Doalgnaton Ik DEY EC o p b B o mnowsal of pe il carsatve schion

Fia =i s bicton o Compal e D peaion of Ta O bt i 1001250000 & BCAaT.
DOefa~daee'n Wobice dor Fropeddicn Yo O peeey i WOOT,
P niT o WAL i Serol k] ol kuiemogd o an % CEN ED.

Pra ri T WAChD W S et Thadd 1/ IO E] 1y PAATIALLY RESTRWE D 4] G4 TE N oy blcam
Crgesct Lo o LOY Propae 2 30ERE: weiann 8 18- 7021

Coaes o o Kyt oun Mansge Tants 1A mlnaan A ST,

Ceogrrton ol SuHTHroer i BT-0B200 1 prgmkied deponea -k bp e bopyr mvd

Cort Bk b0l BOm ] L &% % b D2 il Dt 1o on 2300,

ORDER INFORMATION
This order[ ] ends[#] docs not end the case, [ )5ec Pape2 itignal jnfirmation,

For Clerk of Court Office Use Only

This judgment was clectronically entered by the Clerk of Court as reflected on the Electronic Time $tamp, and a
copy mailed first class Lo any party nol proceeding in the Elecironic Filing System on 03/03/2021 |

Chrislea Agnas Bissel for Michael Maring

Hannah Davis Slalson (v Robed L Schechter Canvden © Mecad, Carl A Rubano Merenna Johnsoo,Michaal £ Latta New Tawn Managenent
LLE Parkland Property Orvnars Assoiation Ine Lasy D Young

Repginakd Wayna Balcher fof Robar L Schachles Sarrden & Mecar Carl A Rubang Marenna Johnson M .chael R Lalia Naw Town Manageman!
LLE Parkland Property Craners Association Inc,Larmy D Yoong

Douglas Michagl Zayicek for figger Heddings LLC

Jogeph Jakob Kennedy for Legends Song Galf Hofdings LLC Cantury Resort Managament LLE

Kichotas Glarenoe Chapman Stewarl for Robert L Schechier Camden © Mocad Car & Rubano,Marianes Johnsan Michael R LatteNew Tewn
Managarmer LLG, Parkland Propty Chweners Azsceiation fne

Everat Augustus Kandalk, 1 far LOY Progartics LLE Legends Properties LLC Larry  Young

5. Michae] Smith, Sr. for Michael MerinoLegends Propady Owhigrs Assaaation |ne

Legends Property Crwners Asgocialian fnc

Parklang Propery Crenara Asagciaton Ing

Legerds Goll Holduirg LLG

Jotn Dougras Ellot fas LOY Proparies LLE Legends Properties LLC Larmy D Young

Chrislephar Michasl Ramsay hor Grepary Cutlip

Tamere Fognar Baper for Carl A RutNA VLR SO TR OUNALSER SR E RYER BN s
Brian Lingodn Craven for LOY Properties LLC Legends Praparties LLC Larry D ‘l‘ou_n_g N

SCRCP Form 4CE (08/3172017) Page 1 of 2
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Court Heporter:

E-Filing Nate: The date af Eniry of Judgment is the same date as reflecicd on the Eleciranie File Stamp and the elerk's
enlering of the date of judgmend above [8 ot required in 1hose countics. The elerk wlll mail a copy of the judgment 1o
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE {83 12001 7) Fapc 2ot 2
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Horry Common FPleas

Casec Caption: Gregory Cutlip, plaintiff, et al V8 LDY Properties LLC , defendant,
ctal
Cusc Number: 2019CP2601211

Type: Order/Electranic Form 4

Presiding Circuit Court Judge

s/Benjamin . Culbertson, Judge Code 2148

Electronically signed on 2081-03-03 17:3206  pege dof 3
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EXHIBIT F

STATE OF 50UTH CAROLINA } IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL, CIRCUIT
COUNTY OF HORRY ) Civil Action No. 2019-CP-26-0121 1

Gregory Cutlip, individually and as a
member of the Legends Property Owners
Association, [nc. and Parkland Property
Owners Association, Inc.,

Vs, PMaintiff's Motion to Amend Complaing

)
)
)
)
)
Plaintiffs, )
)
)
)
LI3Y Properties, [.I.C, Larry D. Young, )
l.egends Properly Qwners Association, Inc., )
Parkiand Property Owners Association, Inc..)
Legends Properties, LL.C, New Town 3}
Management, LLC, Michacl R. Latta, 3
Marienne Johnson, Car