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HUFF, J.: Appellant, Gregg Pickrell, appeals from her murder conviction. She 
first asserts the immunity hearing court erred in denying her immunity from 
prosecution. She further maintains the trial court erred in allowing certain 
testimony from two law enforcement officers. Because we find the record 
supports the immunity hearing court's determination that Appellant failed to show 
by a preponderance of the evidence that she was entitled to immunity from 
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prosecution, and we further find no reversible error in the admission of the 
challenged testimony, we affirm. 

FACTUAL/PROCEDURAL BACKGROUND 

Appellant was indicted for murder in the death of Robert Lamont "Monty" Demary 
(Victim), who was sometimes employed by Appellant and with whom Appellant 
was engaged in a sexual relationship. It is undisputed that Appellant shot Victim 
in her home on the morning of September 11, 2014. However, Appellant 
maintained she was immune from prosecution pursuant to the Protection of 
Persons and Property Act (the Act). 1 Following an immunity hearing, Judge 
Alison Renee Lee denied Appellant immunity from prosecution. Appellant was 
thereafter tried by a jury before Judge William A. McKinnon, was convicted as 
charged, and was sentenced to thirty-five years' imprisonment. 

2 A. Appellant's Statements to Law Enforcement 

Within hours of Victim's shooting, Appellant gave two statements to law 
enforcement. In her first interview by Kershaw County Sheriffs Investigator Rick 
DeVors-in the presence of then-victim's advocate, Karen DeVors-Appellant 
indicated Victim came to her farm house the night before, arriving by cab between 
10:00 and 11:30 p.m. She explained that Victim was previously employed by her 
and the two began a sexual relationship in 2008, which Appellant maintained 
resulted in six years of physical abuse perpetrated by Victim. Appellant, a horse 
trainer, described a particular previous instance of abuse she suffered at Victim's 
hands when she took Victim and another employee, Tyrone Pearson, to Louisiana 
for a horse race. The police responded to the racetrack as a result of that incident, 
and Appellant "put [Victim] in jail" over the matter, where he stayed for sixty days 
for committing assault and domestic battery against her. 

Appellant stated that on the night before the shooting Victim contacted her wanting 
money. She told him she would put the money in an envelope in the mailbox and 
he could "get [his] cab, and take [his] money." The next thing she knew, Victim 
was on her porch, at which time she offered him a drink and they ate dinner. 
According to Appellant, Victim threw her against a desk prior to them eating 
dinner, there was a verbal argument during dinner, and there was another 

1 S.C. Code Ann. §§ 16-11-410 to 450 (2015). 
2 Appellant's statements were introduced as evidence in both the immunity hearing 
and the trial. 
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"altercation" after dinner. Victim passed out in a chair after dinner, and Appellant 
then got into bed. Victim later joined Appellant in bed and they engaged in sex. 
When they awoke around 6:45 a.m., Victim wanted to have sex again. However, 
Appellant's mother was expected to be at her house soon, and Appellant told 
Victim she needed to get him out of there. Victim was mad about not engaging in 
more sex and, upon discovering he was missing one of his earrings, he "had a fit" 
and began swearing. Appellant told Victim the earring had to be in the bed, but 
Victim, who had a bad temper, said something about Appellant stealing the earring 
and said, "I'm going to kill you." Appellant explained that she always kept a gun 
in a drawer by a boom box right outside the bedroom door. She described Victim 
as being "[f]urious about the earring," and stated that when he was like that he 
"does this sort of build-up" and he "inflates." Victim told Appellant, "If I cannot 
find this earring, I'm going to come and fucking kill you." Appellant told him she 
would find the earring for him, but he said, "No, ... I'm going to find this earring. 
I'm going to da-da-da-da-da .... " Appellant then stated as follows: 

[ A ]nd the next thing I knew, he, he, turned at me, and 
then he said, ["]I'm going to, I'm going to come and kill 
you,["] and then he turned to the bed, and he was looking 
... in the bed for the earring, and I thought, You know 
what? I'm going to get the gun, and I'm going to point it 
at him, and I'm going to say, ["]Monty, just come on .... 

Come on.["] And it's the first time I've ever done that 
because I've always been afraid to even call 911 .... 

And he said, ["]I'm going to find this earring, and I'm 
going to fucking kill you, Gregg. I'm going to fucking 
kill you.["] And the next thing I knew, I, I just, I just 
shot the gun. I shot the damn gun. I shot the damn gun. 
Oh my God. And when I saw that he was - - he went 
down, I thought, Oh, my God, I've hit this guy. And I 
went and got my phone, and I called 911 right off the bat 
with the gun in my hand. 

When Investigator De V ors asked her what about this time made her pull the 
trigger, she stated she had been so close to death so many times at Victim's hands. 
Investigator De Vors again asked what was different about this time and she 
replied, "I just can't take any more beating ... and the terrible things he said about 
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my mother, who's helped him, and I just can't take it anymore." She further stated, 
"[I]t's been six years of- - I just don't, I don't want to get hurt anymore." 

Appellant reiterated that she told Victim they needed to go because she had things 
to do with the horses and her mother was coming over to her house. She explained 
that she offered to find the earring and get it to him, but Victim "just kind of went 
like this at me, and he said, [']No, I'm going to find my earring . . . . [ a ]nd when I 
do, I'm going to do you.[']" Appellant stated Victim was referring to "the sex" he 
had previously been denied. The following colloquy then occurred: 

[Appellant]: And he said, ["]I'm going to do you, and 
then I'm going to kill you. I'm going to do you, and I'm 
going to kill you. I'm going to find my fucking 
earring.["] I said, I will find the earring. And he started 
doing this, and he started this and that, and it's just- -

[De Vors]: Tell me what happened. So he's doing this. 
He's bowing up at you. What do you do? What's your 
next move? 

[Appellant]: I went and got the gun. 

[DeVors]: Okay 

[Appellant]: And I thought, I'm going to point the gun at 
him, and I'm going to say, Monty, let's go. Let's go. And 

[De Vors]: But that's what you're thinking. This is your 
plan: I'm going to ... get him out [ of] here because I'm 
going to point this gun at him. I'm going to get him out 
of here. 

[Appellant]: And you're going to get out of here. 

[De Vors]: Okay. What actually happened? 

[Appellant]: I didn't want him to get the gun from me. 

[De V ors]: Right. 
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[Appellant]: Because I knew that either I would be 
destroyed - -

[DeVors]: Mm-hmm--

[ Appellant]: - - or whipped to death with the gun or 
something. 

[DeVors]: Yeah. Okay. 

[Appellant]: I mean, you know, ... he's got this movie 
thing going, you know, and anyway, I- -when he -
- he went something like this, and I just, I just pulled 
the - - I pulled the trigger. 

[DeVors]: Okay. When you ... pulled the trigger, the 
gun went off. Do you know where it hit him? 

[Appellant]: No. 

[De Vors]: What, what happened next? 

[Appellant]: He went down. 

[DeVors]: Okay. 

[Appellant]: And I said, ["]Oh, my God, Gregg, what 
have you done? What have you done?["] And I thought 
- - it was like with Dan, [3l when Dan went down, I 
went straight and called 911 and said, ["]Please come out 
here and send, send the ambulance.["] 

[De Vors]: Mm-hmm. 

3 Appellant explained early in the interview that Dan was her partner-with whom 
she had moved to South Carolina-who shot himself within six months of their 
moving here. 
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[Appellant]: And I said the same thing this morning. I 
said, ["]Please send an ambulance. I've just shot 
someone.["] And I had no idea. 

According to Appellant, the Louisiana incident was the basis for the big fight the 
two had the night before Victim's death. She stated that Victim "couldn't stop 
beating me over the fact I put him in jail ... six years ago." Appellant's attorney 
arrived at the Sheriffs Office and asked for some time with his client, at which 
time Appellant's interview with Investigator DeVors concluded. 

Appellant's second interview was conducted that same day by Investigator Rick 
Bailey in the presence of Appellant's attorney after her attorney told Investigator 
Bailey they had more information to share. Appellant expounded on the Louisiana 
incident and indicated that after Appellant returned from Louisiana toward the end 
of 2008, she contacted the Kershaw County's victim advocate, told her what 
happened, and stated she wanted the matter on file. Appellant described Victim as 
very volatile, and stated it was "like a switch would go off if you said something." 
Investigator Bailey asked Appellant about what occurred the previous night. She 
stated Victim wanted money, he got a cab, and she left money in the mailbox-as 
she had done in the past when Victim would make drunken threats against her and 
her property if she did not give him money. The next thing she knew, Victim 
showed up at her house, and she offered him a drink and dinner. She stated that 
Victim had a drink, and there was an altercation-during which she was thrown on 
a desk, Victim held her down, and she was "thrashed around." 

Investigator Bailey asked Appellant what the situation was that morning up to the 
point of the shooting. Appellant explained that her mother was supposed to be 
coming over at 9:00 a.m. to help feed and vaccinate the horses, and Victim asked 
her about taking him into town. When she told him she needed to call her mother, 
Victim suggested she "make up some excuse." Appellant decided to drive Victim 
in the truck over to her mother's while making sure her mother did not see him in 
order to disguise the fact that Victim had been at her home, as her mother did not 
want Victim on the property. However, Victim was missing an earring, and he 
began cussing about it. Appellant suggested the earring was in the bed, and Victim 
went into the bedroom. Appellant started looking for the earring too but told 
Victim she needed to "get [him] out of [there]." When she told Victim she would 
find the earring, he told her, "No, I'm going to find my earring." Appellant 
continued to press Victim and told him they had to leave "right now." Appellant 
stated Victim would "do this [thing]" where he would "puff," and he would 
"swell-up" and "get this glazed look in his eye." She told him, "Come on, I'll get 
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the damn earring; let's go." Victim told her, "I'm going to find this earring, and I'm 
going to fucking kill you." 

Appellant stated she had moved the gun from her bedroom over to a bureau where 
she had a boom box because Victim had previously known where the gun was. 
She then stated as follows: 

And I came out when he was looking how he was 
looking and threatening and on and on and on, tearing the 
bed apart [be ]cause he wanted to find a damn earring. 
And ... I thought, You know what? I'm going to get the 
gun, and I'm going to point it at him ... which is the first 
time I've ever done that ... and I'm going to say, 
["]Look, let's go.["] But I didn't want to get close to him 
because I was afraid that, if I got close to him, he would 
take the gun. 

Appellant told Investigator Bailey she was standing in the doorway when she 
pulled the trigger. She agreed with the investigator when he summarized that she 
went out of the room because they were arguing and she retrieved the gun from the 
bureau. She stated she pointed the gun at him, and Victim "started this," and she 
said, "[']Monty, look, just let's go .... Come on; let's go.['] And the way he 
looked, it looked like he was going to come after me." When asked if Victim made 
any advances toward her or said anything while she had the gun pointed at him, 
she replied, "He said, [']You're not shooting - - like, You're not fucking 
shooting me.['] And then he started like this, and I pulled the trigger." Investigator 
Bailey then asked, "So he actually lunged at you?" Appellant replied, "He moved 
like this to come, but, you know, it's a small space there." The interview 
continued: 

[Bailey]: So you were in the room, and he was getting 
pretty belligerent and stating what he was going to do, so 
you went and retrieved the gun, came back into the room. 
Like I said, it's a short distance. I mean it's not like you 
traveled a great distance. You came into the room and 
pointed it at him. 

[Appellant]: Mm-hmm. 
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[Bailey]: And the best you can remember is that he was 
making comments that you weren't - - you're not 
going to shoot me and things like that, and he actually 
moved like - -

[Appellant]: Mm-hmm. 

[Bailey]: - - it looked like he was coming towards 
you. Okay. Like I said, I'm trying to understand, and I 
apologize if I'm rehashing stuff. 

Appellant stated that after the shot went off, she ran because she had no idea what 
happened. Appellant agreed with Investigator Bailey that she pointed the gun at 
Victim and he "kind of swelled up again and said, [']You're not going to shoot 
me[']" and that Victim "kind of leaned forward" toward Appellant, at which point 
she fired the gun and automatically turned and ran. Appellant said she then dialed 
911 and told them "I've shot someone." 

When asked "What was the deciding factor in you taking action today," Appellant 
stated, "I thought that was the end for me." Asked what made her feel that way, 
she said, "It was all night, all night. And wake up, and, you know, he, he'd want 
sex." She continued, "This morning it was that way. It was just, I mean, I want 
sex, and I don't care if you don't want sex." Appellant clarified, however, that she 
could not say he ever raped her, and it was just rough sex. 

Investigator Bailey asked Appellant if she had frustration with Victim about his 
physical abuse of her the previous night or if she was apprehensive about her 
mother finding out Victim had spent the night at Appellant's home. Appellant 
stated that "frustrated" was not the word, and it was more that she was embarrassed 
that she was with him again and she was demoralized, but she was not "pointing 
the gun to do that." The investigator asked, if her intent was not to harm Victim, 
why had she retrieved the gun and pointed it at him. She replied, "I want you out 
of here. Let's go. Come on. Let's go," explaining Victim "would never take no for 
an answer." She said she was trying to get Victim out before her mother arrived, 
and she "just wanted him out of there." Appellant formulated what she was going 
to tell her mother to delay their meeting and told Victim her plan, but an hour later 
Victim was still there wanting his back rubbed. She agreed to rub his back, but 
told him they had to get him out before her mother arrived. Victim got dressed, 
but then "got pissed" because his earring was missing. Appellant agreed that she 
was frustrated with how Victim had behaved, and that's when she retrieved the 
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gun, but her intent was not to harm Victim. Investigator Bailey asked, "I'm 
assuming your intent was that that was a motivating factor to get him out, was to 
pull a weapon. What happened that made you pull the trigger?" Appellant replied 
that "it just happened," and that she was "going to turn and run," but then she 
thought, "I'm going to have to ditch this gun because he's going to get this gun 
from me." At this point, her attorney interrupted the next question to discuss 
Appellant going to the hospital to have her injuries checked. After further 
discussion on that matter, the interview concluded. 

B. The Immunity Hearing 

Appellant filed a Motion for Immunity from Prosecution and a Motion to Dismiss 
pursuant to the Act. On January 26-27, 2017, Judge Lee held an immunity 
hearing, during which she clearly stated that the burden was on Appellant to 
establish her entitlement to immunity by a preponderance of the evidence. 
Appellant allowed that she was proceeding solely under section 16-l l-440(C) of 
the Act. 

Appellant testified she shot Victim the morning of September 11, 2014, because 
"[he] was going to kill me, and he was going to kill my mother." She testified to 
the events leading up to the shooting, stating that Victim arrived at her house by 
taxi at about 10:00 p.m. on September 10, 2014, and he was very agitated when he 
arrived. She described an altercation that night during which he grabbed her hair 
and threw her into a door and another when he "thrust" himself at Appellant, 
"smash[ ing her] onto [a] desk." Later in the morning, Victim came into the 
bedroom and demanded sex. Appellant testified she had a urinary tract infection at 
the time and she screamed in agony from the sex, "beg[ing] him," but Victim 
forced himself on her for hours, even though she told Victim "no" to having sex. 

Appellant was expecting her mother-who did not approve of Victim-to arrive at 
9:00 a.m. to feed the horses and give vaccinations. As Appellant was in the 
bathroom, Victim told her to hurry up because he was ready to leave; however, 
she then heard a loud commotion and discovered Victim hit her wind chimes and 
knocked a plate holding fruits and vegetables to the floor. Appellant asked what 
was wrong, and Victim said he could not "find his fucking earring." Appellant told 
him she would find it, but they needed to leave because her mother was about to 
arrive. Victim replied that he was going to find his earring before he left the 
house. Appellant again told him she would find it and would let him know once 
she had. She continued to plead with him to leave before her mother arrived, but 
Victim kept saying he was going to find the earring. Victim went back into the 
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bedroom and Appellant followed him. She described Victim as being in a "frenzy 
over this earring," and stated that as she continued to plead and beg him to go, he 
"thrust [her] face-first into [a] trunk," causing an indentation in her cheek. 
Appellant stated that she started to cry because of the pain and, as she tried to get 
up, Victim kicked her in her back. She testified that she was pulling herself toward 
the door on her stomach when Victim grabbed her ankle and yanked her back 
toward him. She kept struggling, and Victim was yelling, "spewing ... profane 
words about [her] and [her] mother." Appellant stated she was saying to herself 
that she was going to die and thinking she needed to protect herself and save 
herself and she had to "get through this." Appellant had a bureau located one step 
from the doorway that held a boom box, and behind the boom box was a gun. She 
"was struggling on [her] belly," and she pulled herself up and retrieved the gun. 
She stated she was in the doorway crying, and with her back having been kicked 
and her equilibrium off, she leaned her back on the doorway and pointed the gun. 
She shot Victim once, and then she ran, grabbed her cell phone, went out the door, 
and called 911. 

Appellant testified that immediately preceding the discharge of the firearm, Victim 
was screaming profanities and obscenities, which turned into "terrorizing threats of 
[']I'm going to finish you off, you fucking whore, and I'm going to take your 
mother out and then I'm going to ... light this place up.[']" Appellant stated 
Victim saw her with the gun and said, "[Y]ou wouldn't fucking fire that. You 
wouldn't fucking shoot it. You wouldn't shoot me." He then moved, and 
Appellant fired. When asked why she shot Victim, Appellant replied, "He was 
going to kill me. He was going to kill my mother." Appellant's medical records 
from her visit to the hospital on September, 11 , 2014, were admitted into 

.d 4 ev1 ence. 

Appellant admitted on cross-examination that she did not tell investigators that she 
told Victim "no" to having sex. She also acknowledged she did not tell the 
investigators anything about Victim grabbing her by the hair and thrusting her head 
into the door the night before the shooting. Additionally, she agreed there was 
nothing in her statement about Victim kicking her in the back and throwing her 
into a trunk the morning she shot him. Appellant acknowledged she told 
investigators she was thinking she would get the gun to point it at Victim and tell 

4 The record shows Appellant presented with vertebral tenderness of the mid T 
spine, as well as bruises on her left forearm and right scapular area. She was also 
given medication for a urinary tract infection (UTI), and pain medication for soft 
tissue injuries. 



11

him, "let's go," that she was standing in the doorway and left the room because she 
and Victim were arguing, she retrieved the gun from the bureau and came back, 
but she did not say anything about an assault in between any of that. When asked 
if Victim lunged at her, Appellant stated that he did not. 

Dr. Janice Edwards Ross, a forensic pathologist who performed an autopsy on 
Victim, testified Victim suffered from a single gunshot wound that entered his left 
mid-back. Based upon her experience, Dr. Ross opined that if Victim was standing 
straight up, the gun would have had to be positioned below his back and slightly to 
his left. If "the shooter was in a standing position, shooting straight," Victim 
would have to have been "bent over slightly such that the bullet would go in the 
back and then go straight through," but if Victim "stands back up, it looks like it's 
going upward. 11 Dr. Ross agreed that, at any rate, Victim's back would have been 
to the shooter. She also opined, based upon the lack of powder or stippling, the 
gun was two or more feet away from the back of Victim. 

Judge Lee issued an order denying Appellant immunity from prosecution. In 
particular, she determined Appellant was not entitled to immunity under section 
16-l l-440(C) of the South Carolina Code (2015) because she was not being 
attacked by Victim or meeting force with force when she shot him. She found the 
only evidence of Appellant being under attack or meeting force with force was 
from her own self-serving testimony, and determined Appellant provided 
conflicting statements on this matter. Judge Lee noted the testimony of the 
pathologist supported Appellant's statement that Victim was looking for his earring 
at the time Appellant shot him. She observed that Victim was shot in the back, and 
the testimony of the pathologist indicated from the trajectory of the bullet that 
Victim was bent over and facing away from Appellant. Additionally, Judge Lee 
found "no credible evidence" that it was reasonable for Appellant to believe deadly 
force was necessary to prevent death or great bodily injury to herself or another or 
to prevent the commission of a violent crime, again finding the only evidence of 
such was Appellant's self-serving testimony during the immunity hearing, which 
was not included in her statements to law enforcement. Judge Lee concluded­
based upon Appellant's testimony, her conflicting law enforcement statements, and 
the forensic evidence presented-Appellant failed to prove by a preponderance of 
the evidence that it was reasonable for her to believe the use of deadly force was 
necessary to prevent death or great bodily injury to herself or another or to prevent 
the commission of a violent crime. 

Additionally, Judge Lee determined Appellant was not entitled to immunity under 
the Act because she could not prove by a preponderance of the evidence the three 
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elements of self-defense necessary in an immunity matter. 5 First, Judge Lee found 
Appellant was not without fault in bringing on the difficulty because she brought a 
loaded weapon into the situation when Victim was not assaulting her, or even 
facing her, when she retrieved the weapon. Second, she found, other than 
Appellant's inconsistent and self-serving statements, there was "no credible 
evidence" Appellant was in actual imminent danger of losing her life or sustaining 
serious bodily injury at the time of the shooting or that a reasonably prudent person 
of ordinary firmness and courage would have believed such when she shot Victim. 
Rather, her statements to law enforcement and her testimony indicated she was 
motivated to get Victim to leave her house before her mother arrived. Judge Lee 
also found there was no evidence that any belief of Appellant that she feared being 
hurt or killed was reasonable since Victim was unarmed, he was shot in the back 
from a distance of at least two feet, Victim had no defensive wounds, and 
Appellant gave inconsistent statements about whether Victim even saw her with 
the gun. Judge Lee concluded there was a question of fact as to whether Appellant 
was in imminent danger of losing her life or sustaining great bodily injury or 
whether her belief of such was reasonable, and Appellant could not "prove all of 
the elements of self-defense ( except the duty to retreat) by a preponderance of the 
evidence." 

C. The Trial 

At trial, the State presented evidence that on September 11, 2014, officers 
responded to Appellant's residence for a shooting incident where they encountered 
Appellant outside with her mother and found Victim in a small bedroom, 
unresponsive and with no weapons around him. EMS personnel arrived at the 
scene and asked Appellant if she had any injuries, but Appellant stated she was 
fine and refused transport. The coroner also responded to the scene, where he 

5 In addressing whether Appellant could prove self-defense, Judge Lee cited State 
v. Curry for the proposition "that when reviewing whether a defendant should be 
granted immunity under section 16-l l-440(C), the trial court 'must necessarily 
consider the elements of self-defense,"' with the exception of the duty to retreat. 
406 S.C. 364, 371, 752 S.E.2d 263, 266 (2013). She then quoted from Curry that a 
"claim of self-defense presents a quintessential jury question, which, most 
assuredly, is not a situation warranting imn1unity from prosecution." Id. at 372, 752 
S.E.2d at 267. However, Judge Lee immediately followed that statement with, 
"Therefore, this Court must evaluate whether [Appellant] has proven by a 
preponderance of the evidence that she acted in self-defense when she shot ... 
[V]ictim. 11 
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found Victim deceased in a back bedroom. Victim was sitting on the floor, face up 
and propped against a bed. 

Dr. Ross, who was qualified as an expert in forensic pathology, again testified on 
behalf of the State. She noted she found a bullet entrance wound to the left back of 
Victim's body, and the bullet was found on the right side of Victim's chest 
underneath his skin. Dr. Ross noted "bullets go straight" and testified, "[T]his 
bullet went from the back towards the front, from the left towards the right, and 
slightly upward." She did not find any stippling, which told her the end of the gun 
was two feet or further away from Victim's back. When asked, based upon her 
training and experience, what she found in regard to the position of Victim, Dr. 
Ross stated as follows: "[L ]ike I say, bullets go straight. So, it was going left to 
right, back to front, and slightly upward. Now, if [the shooter] is in a standing 
position, that might mean that . . . [V]ictim was bent, bent over somewhat. That, 
that's one scenario." Asked what another scenario might be, Dr. Ross stated, 
"Well, [Victim] could be lying down on the ground face down, and the shooter 
could be above him shooting." Dr. Ross found no other significant injuries or 
defensive wounds on Victim. 

On cross-examination, Dr. Ross acknowledged she had said that bullets travel 
straight and agreed that there were several conceivable scenarios as to how the 
entrance wound could have occurred. She indicated she would not be able to say 
whether Victim was moving at the time he was shot. On redirect examination, the 
solicitor referred to defense counsel's query regarding "different scenarios as far 
as ... [V]ictim being shot and could they tum" and then asked whether that 
changed where the entrance wound was on Victim. Dr. Ross replied that it did not 
and that "the direction of the wound just mean[ t] that the muzzle of the gun was in 
the back of. . . [V]ictim, slightly to his left," and that the entrance wound was in 
Victim's back, "[m]oving towards [his] front." 

The State also presented the testimony of Victim's friend, Stephanie Owen, who 
stated that she was supposed to pick Victim up on September 11, 2014, to take him 
to look for a job. She received two texts from him that morning-around "8:20 
something" and "8:30 something"-asking her if she was off work. She texted 
Victim back about ten minutes later but never received an answer. 

SLED Agent Dawn Claycomb stated she and her partner responded to a request by 
the Kershaw County Sheriff's Office for crime scene assistance on this matter. 
Agent Claycomb testified concerning the layout of Appellant's home, as well as 
items found and things she observed at the scene. In particular, she noted she saw 
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Victim's body in a sitting position leaning against the bed, located approximately 
ten feet from the bedroom door. Agent Claycomb also testified regarding the 
location of a cartridge casing found in Appellant's home and possible implications 
concerning that location. 

Investigator De Vors also testified during the trial concerning his involvement with 
the case, including his interview of Appellant. A redacted version of Investigator 
DeVors' interview of Appellant was then played for the jury. The investigator 
testified that although he attempted to get a direct answer from Appellant as to why 
she pulled the trigger when she shot Victim, he was not able to do so. At the time 
he interviewed Appellant, he was not aware Victim had been shot in the back. 
Karen De Vors testified at the trial that she sat in on the interview of Appellant by 
Investigator De Vors, took photographs of Appellant's injuries, and transported 
Appellant to the hospital that afternoon due to her injuries. 

Investigator Bailey testified at trial that, after arriving at the scene, he was tasked 
with going back to the office and interviewing Appellant. When he arrived there, 
Appellant was being interviewed by Investigator De Vors. After Appellant's 
attorney arrived and spoke with Appellant, Investigator Bailey conducted another 
interview of Appellant. At that time, Investigator Bailey had information that there 
had been an argument and Victim had been shot in the back. He also observed at 
the scene that Victim was in a seated position facing the door. Investigator 
Bailey's interview of Appellant was played for the jury, after which the solicitor 
questioned the investigator about the interview. When asked about the portion of 
the interview regarding why Appellant pulled the trigger when she did, 
Investigator Bailey expressed his concern with Appellant's answers, explaining 
Appellant's version of Victim corning at her did not match the bullet entry wound 
on Victim. 

Toni Campbell, a charge nurse working in the emergency department at Kershaw 
County Medical Center, testified she took a history from Appellant after she 
arrived at the hospital on September 11, 2014. Appellant told her she had been 
physically assaulted the night before by a person with whom she had an on again, 
off again relationship that had been violent in the past; she had been thrown onto a 
desk, choked, and thrown into a wall; this all occurred between the hours of 
midnight and 4:30 to 5:00 a.m.; and she had consensual sex that night, but the 
assailant became angry about his inability to complete the act and began to get 
aggressive, leading to battery. Appellant complained of pain in the face, neck, and 
mid-to-upper spine and was found to have soft tissue swelling, but she had no 
significant injury. She did not complain about a UTI, but a urinalysis performed 
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based upon her complaint of back pain revealed an incidental finding of a UTI. No 
rape protocol was performed because Appellant was questioned multiple times and 
adamantly stated that she was not sexually assaulted and that the sex was 
consensual. A CAT scan performed on her head, face and neck was unremarkable, 
except for a questionable nasal fracture. The nurse testified that such a notation 
could indicate an old injury, soft tissue swelling, or an abnormality in bone 
structure that could have resulted from a series of assaults to the face. 

SLED Agent James Green, who was qualified as an expert in the field of firearms 
and tool mark identification, testified the bullet recovered from Victim and the 
cartridge case recovered from the scene were both fired from the pistol found at the 
scene. When asked by the solicitor about the ejection pattern on this particular 
firearm, Agent Green replied that it was not an examination performed at SLED 
due to all of the variables involved. However, he explained, as a general rule, 
ejection would be to the back and the right for most semi-automatic pistols with an 
ejector on the left side of the firearm, as was the case with this particular pistol. 
Nonetheless, he clarified that because this pistol had "a tip-up barrel and the slide 
[was] open on both sides, [there was] no telling where it [would] go." Agent Green 
also observed that he had personally shot a firearm like the one involved here, and 
the cartridges had gone forward, backward, over his left shoulder and over his right 
shoulder, " [ s Jo there [was] really no way of telling which way it [ would] go once 
[it was] fired." 

Investigator Miles Taylor-the on-call investigator on September 11 , 2014, who 
was assigned this case-testified that he did not initially see the injury to Victim 
while at the scene but, when the coroner manipulated the body, he observed blood 
on the back of Victim's shirt. When his shirt was pulled up, there was a wound in 
Victim's back, but no exit wound was found on his chest. Once he completed his 
investigation, Investigator Taylor made a decision to charge Appellant after 
considering the interviews of Appellant conducted by Investigators De Vors and 
Bailey, the autopsy report, information concerning the trajectory of the bullet, the 
fact that Appellant stated she was the shooter and the reasons behind it-or the 
lack thereof. Investigator Taylor testified he was not able to substantiate the 
statements Appellant made during her interviews based upon the evidence he had. 
The solicitor asked the investigator if, after reviewing the autopsy report and 
Appellant's interviews, he had concerns about the information provided. Defense 
counsel objected to the form of the question as leading, which the trial court 
overruled. When asked again if he had any concerns about the inf onnation 
Appellant provided to Investigators DeVors and Bailey, he replied that he had 
concern regarding Victim being shot in the back, noting the information Appellant 
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was providing was not consistent "as to what she was telling one investigator 
versus another one about how this occurred." Investigator Taylor further explained 
his concern was that Appellant told Investigator Bailey that Victim lunged at her, 
but "the autopsy results [were] totally opposite of what [ she was] stating." 

ISSUES 

1. Did the immunity hearing court err in denying Appellant immunity (1) as a 
matter of law by ruling immunity had to be denied when there was conflicting 
evidence or (2) by determining Appellant was not entitled to immunity based upon 
the preponderance of the evidence? 

2. Did the trial court err in admitting improper lay testimony of a Kershaw 
County Sheriffs Office investigator relaying his difficulty in understanding how 
Appellant could state that Victim lunged at her when she shot him given that 
Victim had been shot in the back? 

3. Did the trial court err in admitting impermissible testimony from a SLED 
agent concerning the possible location of the shooter based upon the location of a 
cartridge case? 

LAW/ANALYSIS 

A. Immunity from Prosecution 

Appellant asserts, because she proved that she was entitled to immunity by a 
preponderance of the evidence, this court should issue an order granting her 
immunity outright. In the alternative, she contends she should be granted a new 
immunity hearing because Judge Lee erred as a matter of law by ruling conflicting 
evidence mandated immunity be denied. She further asserts she is entitled to a 
new immunity hearing based upon erroneous detern1inations made by Judge Lee, 
including (1) the judge's ruling that Appellant was at fault in bringing on the 
difficulty because she introduced a loaded weapon into the situation; (2) the judge's 
incorrect finding of fact that Appellant did not seek protection from Victim by use 
of the Louisiana order of protection; and (3) the judge's determination that 
Appellant's testimony regarding her fear of getting hurt was not reasonable since 
this matter involved domestic violence. We disagree. 

As noted, Appellant proceeded solely under section 16-l l-440(C) of the Act, 
which provides as follows: 
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A person who is not engaged in an unlawful activity and 
who is attacked in another place where he has a right to 
be, including, but not limited to, his place of business, 
has no duty to retreat and has the right to stand his 
ground and meet force with force, including deadly force, 
if he reasonably believes it is necessary to prevent death 
or great bodily injury to himself or another person or to 
prevent the commission of a violent crime .... 

S.C. Code Ann. §16-l l-440(C) (2015) (emphasis added). 

"A claim of immunity under the Act requires a pretrial determination using a 
preponderance of the evidence standard, which [the appellate] court reviews under 
an abuse of discretion standard of review." Curry, 406 S.C. at 370, 752 S.E.2d at 
266. "Consistent with the Castle Doctrine and the text of the Act, a valid case of 
self-defense must exist, and the trial court must necessarily consider the elements 
of self-defense in determining a defendant's entitlement to the Act's immunity" 
which "includes all elements of self-defense, save the duty to retreat." Id. at 3 71 , 
752 S.E.2d at 266. "[I]mmunity is predicated on an accused demonstrating the 
elements of self-defense to the satisfaction of the trial court by the preponderance 
of the evidence." Id. at 372, 752 S.E.2d at 267. "Section 16-11-450 provides 
immunity from prosecution if a person is found to be justified in using deadly force 
under the Act." State v. Cervantes-Pavon, 426 S.C. 442, 449, 827 S.E.2d 564, 
567-68 (2019) (quoting Curry, 406 S.C. at 371, 752 S.E.2d at 266). 

To warrant immunity, a movant must show he was 
without fault in bringing on the difficulty, he actually 
believed he was in imminent danger of losing his life or 
sustaining serious bodily injury, and a reasonably prudent 
man of ordinary firmness and courage would have 
entertained the same belief He may also show that he 
actually was in imminent danger and the circumstances 
would have warranted a man of ordinary firmness and 
courage to strike the fatal blow to save himself from 
serious harm or death. Section 16-l l-440(C) provides 
the movant has no duty to retreat if, at the time of the 
attack, he was in a place where he has a legal right to be. 
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Id. at 449, 827 S.E.2d at 568 (citations omitted). Notably, "just because conflicting 
evidence as to an immunity issue exists does not automatically require the court to 
deny immunity; the court must sit as the fact-finder at this hearing, weigh the 
evidence presented, and reach a conclusion under the Act." Id. at 451, 827 S.E.2d 
at 569. 

After review of the evidence presented at the immunity hearing and Judge Lee's 
order, we find no error in the denial of immunity to Appellant. First, we recognize 
the immunity hearing court's recitation of the language from Curry-that a "claim 
of self-defense presents a quintessential jury question, which, most assuredly, is 
not a situation warranting immunity from prosecution"-may lead one to question 
whether the judge erroneously applied the standard by finding immunity improper 
when there is conflicting evidence. 406 S.C. at 372, 752 S.E.2d at 267. However, 
this statement was immediately followed with the judge's recognition that she was 
tasked with evaluating whether Appellant proved by the preponderance of the 
evidence that she acted in self-defense when she shot Victim. Further, a review of 
the order shows Judge Lee recognized she was required to detem1ine whether 
Appellant could meet her burden of establishing she was entitled to immunity by a 
preponderance of the evidence, acknowledging the same numerous times 
throughout the order. A thorough review of the order convinces us Judge Lee 
applied the appropriate standard and did not rely upon a conflict in the evidence as 
a basis to automatically deny immunity. Rather, Judge Lee was well aware of, and 
correctly applied, the proper standard, weighing the evidence and determining 
Appellant failed to prove she was entitled to immunity based upon the 
preponderance of that evidence. 

As to Appellant's arguments that Judge Lee made erroneous findings and that she 
successfully proved she was entitled to immunity by a preponderance of evidence, 
we find there is evidence to support Judge Lee's determination that Appellant was 
not entitled to immunity under the Act because she could not prove the necessary 
element (I) that she either actually believed she was in imminent danger of losing 
her life or sustaining serious bodily injury-and a reasonably prudent man of 
ordinary firmness and courage would have entertained the same belief, or (2) that 
she actually was in such imminent danger and the circumstances were such as 
would warrant a person of ordinary prudence, firmness, and courage to strike the 
fatal blow in order to save herself from serious bodily harm or losing her life when 
she shot Victim. See Cervantes-Pavon, 426 S.C. at 449, 827 S.E.2d at 568 ("To 
warrant immunity, a movant must show ... he actually believed he was in 
imminent danger of losing his life or sustaining serious bodily injury, and a 
reasonably prudent man of ordinary firmness and courage would have entertained 
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the same belief ... [or] that he actually was in imminent danger and the 
circumstances would have warranted a man of ordinary firmness and courage to 
strike the fatal blow to save himself from serious harm or death."); Curry, 406 S. C. 
at 371, 752 S.E.2d at 266 ("Consistent with the Castle Doctrine and the text of the 
Act, a valid case of self-defense must exist, and the trial court must necessarily 
consider the elements of self-defense in determining a defendant's entitlement to 
the Act's immunity. This includes all elements of self-defense, save the duty to 
retreat."); id. at 372, 752 S.E.2d at 267 ("[I]mmunity is predicated on an accused 
demonstrating the elements of self-defense to the satisfaction of the trial court by 
the preponderance of the evidence."). Specifically, the evidence supports Judge 
Lee's determination that "other than [Appellant's] inconsistent and self-serving 
statements, there [wa]s no credible evidence that [Appellant] was in actual 
imminent danger[,]" or that she reasonably believed that she was in actual 
imminent danger, "of losing her life or sustaining serious bodily injury at the time 
of the shooting or that a reasonably prudent person of ordinary firmness and 
courage would have believed such when she shot [Victim]." Cf Cervantes-Pavon , 
426 S.C. at 452, 827 S.E.2d at 569 (reversing the circuit court's denial of immunity 
under the Act, in spite of the State's contention there was evidence from the 
immunity hearing to support the court's ruling, when our supreme court was 
"unable to discern a legally correct basis on which the court relied"). 

As noted by Judge Lee, Appellant's statements to law enforcement indicated she 
was motivated to retrieve the gun and point it at Victim by her desire to get Victim 
to leave the house before her mother arrived. Further, Appellant's story changed in 
significant respects between her statements to law enforcement and her testimony 
at the immunity hearing. In her statement to Investigator Bailey, Appellant 
indicated that Victim moved toward her before she pulled the trigger, and she did 
not disagree with Investigator Bailey when he characterized her statement to him 
concerning Victim lunging at or coming toward her before she shot him. However, 
at the immunity hearing, Appellant specifically denied that Victim lunged at her. 
Additionally, in her statements to the investigators, Appellant only discussed a 
physical assault by Victim the night before. In the hearing, she testified that when 
Victim was searching for his earring and she was asking him to leave that morning 
before the shooting, Victim thrust her face-first into a trunk and, as she tried to get 
up, he kicked her in her back, grabbed her ankle and yanked her back toward him. 
Appellant's account also changed inasmuch as she continuously asserted to law 
enforcement that the sex she engaged in with Victim was consensual, but at the 
hearing stated she told Victim "no" to having sex. Notably, although both 
investigators continually sought infon11ation about what caused Appellant to pull 
the trigger when she did, Appellant never told them that Victim was assaulting her 
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just before that moment and that she feared for her life, as she testified during the 
immunity hearing. Rather, she indicated to the investigators that she retrieved the 
weapon in order to persuade Victim to leave the house and she pulled the trigger 
when she became fearful that he might take the gun from her and because she was 
tired of being hurt by him. 

Based upon a review of Appellant's statements, her immunity hearing testimony, 
the forensic evidence submitted at the hearing, and other evidence from the hearing 
showing Victim was texting someone else to obtain a ride that morning, we find 
evidence in the record supports Judge Lee's determination that Appellant failed to 
meet her burden of proof by the preponderance of a evidence. Our deferential 
standard of review requires us to uphold Judge Lee's factual findings if there is 
evidence to support the same. See State v. Manning, 418 S.C. 38, 45, 791 S.E.2d 
148, 151 (2016) ("We review immunity determinations under an abuse of 
discretion standard.); id. ("An abuse of discretion occurs when the trial court's 
ruling is based on an error of law or, when grounded in factual conclusions, is 
without evidentiary support." (quoting State v. Douglas, 411 S.C. 307, 316, 768 
S.E.2d 232, 237 (Ct. App. 2014)); Curry, 406 S.C. at 370, 752 S.E.2d at 266 ("A 
claim of immunity under the Act requires a pretrial determination using a 
preponderance of the evidence standard, which [the appellate] court reviews under 
an abuse of discretion standard of review."); Douglas, 411 S.C. at 316, 768 S.E.2d 
at 238 ("[T]he appellate court 'does not re-evaluate the facts based on its own view 
of the preponderance of the evidence but simply determines whether the trial 
court's ruling is supported by any evidence."' (quoting State v. Mitchell, 382 S.C. 1, 
4,675 S.E.2d 435, 437 (2009))); State v. Scott, 424 S.C. 463,476, 819 S.E.2d 116, 
122 (2018) (Heam, J. , dissenting) (recognizing the appellate court's "limited lens 
when reviewing a circuit court's factual findings from an immunity hearing under 
the [Act]"). Accordingly, we hold Judge Lee did not abuse her discretion in 
denying Appellant immunity from prosecution under the Act. 

B. Investigator Bailey's Testimony 

The following colloquy occurred during Investigator Bailey's6 testimony regarding 
Appellant's statement to law enforcement concerning why Appellant pulled the 
trigger when she did: 

6 Although Appellant indicates in her brief that she is challenging Investigator 
DeVors' testimony, it is clear from her argument and the testimony in the record 
she is actually challenging that of Investigator Bailey. 
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[Solicitor]: And you asked her several times why she 
pulled the trigger? 

[Bailey]: Uh-huh. 

[Solicitor]: Why did you ask her so many times? 

[Bailey]: I was trying to determine why she pulled the 
trigger. What would have made her do that. Was she in 
fear or was there something going on, was he coming 
after her. I wanted to know why she pulled the trigger. 

[Solicitor]: And did she ever at all tell you that she was 
in the midst of being assaulted when she shot [sic] the 
trigger? 

[Bailey]: One thing that concerned me, and I wasn't 
there to make a determination on guilt or innocence, was 
she, in the video, I think you may have seen, she said, 
["]He kind of came at me like that.["] The thing that 
bothered me about that was I had already been told the 
point of impact of the bullet, and it didn't match up. 

[Solicitor]: What do you mean it didn't match up? 

[Bailey]: I found it hard to believe if he was coming at 
her - -

[Defense Counsel]: Objection, Your Honor. Asking for 
a conclusion. 

[Solicitor]: I'm asking for his conclusion, not an 
evidentiary - -

[The Court]: Tell me what your objection is. 
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[Defense Counsel]: He was about ready to give a 
conclusion based on what he has heard as to why she 
may have shot him. We can talk about facts, but now 
why he's being able to shoot - -- or why she, I'm sorry, 
is being able to shoot. It is a conclusion on his part. 

[The Court]: Ask the question one more time. 

[Solicitor]: I asked why - - he stated that there was 
some concern or he kept asking about the trigger. And I 
asked him why was there a difference .. .. My question 
was something to the effect of, Why did you - - was 
there a concern that there was - -- what she said about 
going at him and he was explaining that, why that was a 
concern to him. That was it. 

[The Court]: I'm going to allow the question. 

[Solicitor]: You can go ahead. 

[Bailey]: I'm sorry. During the interview, I wanted to 
get as much detail as [to] what happened that led up to 
the event of actually pulling the trigger. Her response 
was that he pulled up and he kind of lunged at her. She 
never said, ["]He came at me,["] but she motioned that he 
kind of lunged towards her. 

Prior to the interview, I had knowledge that the deceased 
had been - - actually, the point of impact of the bullet 
was in the back. I had trouble understanding how if he 
was lunging forward how he was shot in the back. 

No further objection was raised to Investigator Bailey's answer, and the solicitor 
then turned the witness over to the defense, whereupon the following colloquy 
immediately occurred between Investigator Bailey and defense counsel: 

[Defense Counsel]: Is it your contention that he has to be 
charging at her to shoot him? 

[Bailey]: That wasn't my contention. I was - -
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[Defense Counsel]: I'm asking you that question. Give 
us your opinion on that, sir. 

[Bailey]: I find it hard to believe that I was told that he 
was lunging at her, but he was shot in the back. That's 
where I had the issue. 

Appellant asserts the trial court erred in allowing the investigator to "opine he did 
not understand how [A]ppellant could state that [Victim] lunged at her when she 
shot him, [ when Victim] was shot in the back, since this was improper lay opinion 
that went beyond the investigator's duties as a fact finder, [when] he was not an 
expert qualified to give opinion testimony, and it directly attacked [A]ppellant's 
self-defense case." She argues, pursuant to our rules of evidence, a lay witness is 
only allowed to testify to matters within his personal knowledge and may not offer 
opinion testimony that requires special knowledge, skill, experience, or training. 
Appellant contends that " [ d]efense counsel correctly objected that [Investigator] 
Bailey should not be allowed to give a conclusion or opinion about how the 
shooting occurred" as he was purely a fact witness, not an expert witness. 
( emphasis added). She maintains Investigator Bailey's testimony that he found it 
difficult to believe Victim was coming toward Appellant when he was shot in the 
back went to the heart of her self-defense claim, which was the ultimate issue to be 
decided by the jury, and amounted to improper opinion testimony. 

"A common distinction between expert witnesses and lay witnesses is that most lay 
witnesses do not state 'opinions."' State v. Gibbs, 431 S.C. 313,321, 847 S.E.2d 
495, 499 (Ct. App. 2020), cert. granted, S.C. Sup. Ct. order dated June 18, 2021 . 
"Even so, the evidentiary rules allow a lay witness to offer an opinion if certain 
criteria are met." Id. Our rule of evidence concerning lay testimony provides as 
follows: 

If the witness is not testifying as an expert, the witness' testimony in 
the form of opinions or inferences is limited to those opinions or 
inferences which (a) are rationally based on the perception of the 
witness, (b) are helpful to a clear understanding of the witness' 
testimony or the determination of a fact in issue, and ( c) do not require 
special knowledge, skill, experience or training. 

Rule 701 , SCRE. 
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First, we question whether the issue raised on appeal is properly preserved for our 
review. A review of Investigator Bailey's testimony in this matter shows the 
solicitor questioned him regarding his interview of Appellant and any statements 
she made regarding why she pulled the trigger at the moment she did. The 
solicitor specifically asked the investigator whether Appellant ever told him that 
she was in the midst of being assaulted when she pulled the trigger. No objection 
was made to this question. Investigator Bailey responded that Appellant's 
statement to him in this regard concerned him because Appellant indicated Victim 
had come at her and he was aware of the point of impact of the bullet, which did 
not "match up." The solicitor then asked what the investigator meant by it not 
matching up, and defense counsel objected when Investigator Bailey began to 
reply, "I found it hard to believe ifhe was coming at her---," on the basis that it 
was "[a]sking for a conclusion." The trial court sought clarification as to the basis 
of the objection and defense counsel stated, "He was about ready to give a 
conclusion based on what he has heard as to why she may have shot him. We can 
talk about facts, but now why he's being able to shoot - - or why she, I'm sorry, is 
being able to shoot. It is a conclusion on his part." ( emphases added). Thus, 
defense counsel's objection was that the witness was getting ready to state "why" 
Appellant shot Victim. On appeal, Appellant asserts error in the trial court 
permitting Investigator Bailey to give a conclusion or opinion about "how" the 
shooting occurred-not "why" as argued to the trial court-noting Bailey stated he 
had trouble understanding how Victim "could have been lunging forward towards 
[ A ]ppellant when he was shot in the back." Defense counsel never raised any 
argument concerning evidentiary Rule 701, the propriety of lay testimony, or the 
inadmissibility of Investigator Bailey's "opinion" that it was difficult to reconcile 
Appellant's statement concerning Victim coming at her with the knowledge that 
Victim had been shot in the back. See State v. Porter, 389 S.C. 27, 37, 698 S.E.2d 
237, 242 (Ct. App. 2010) ("The general rule of issue preservation is if an issue was 
not raised to and ruled upon by the trial court, it will not be considered for the first 
time on appeal."); id. at 38, 698 S.E.2d at 242 ("Imposing this preservation 
requirement is meant to enable the trial court to rule properly after it has 
considered all the relevant facts, law, and arguments."); State v. Benton, 338 S.C. 
151, 156-57, 526 S.E.2d 228, 231 (2000) (explaining that an issue is unpreserved if 
a defendant argues one ground at trial and a different ground on appeal). Based 
upon the argument made at trial, we simply cannot conclude the contention raised 
on appeal-that the complained of testimony of Investigator Bailey amounted to 
improper lay testimony-was clearly presented to the trial court. See State v. 
Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691 , 694 (2003) ("A party need not use the 
exact name of a legal doctrine in order to preserve it, but it must be clear that the 
argument has been presented on that ground."). 
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However, even assuming defense counsel's objection sufficiently preserved the 
issue, we disagree with Appellant's assertion that Investigator Bailey's testimony 
constituted improper lay testimony. The investigator's answer did not offer a 
conclusion about either why or how Appellant may have shot Victim. Rather, it 
answered the solicitor's question of why Appellant's interview statements regarding 
what was occurring at the time she pulled the trigger raised a concern for the 
investigator. Thus, Investigator Bailey simply conveyed his perception that 
Appellant was indicating in her statement that Victim was coming toward her 
when Victim was shot, which caused him concern based upon his knowledge that 
Victim was shot in the back. This did not require specialized knowledge, skill, 
experience or training. See Rule 701, SCRE ("If the witness is not testifying as an 
expert, the witness' testimony in the form of opinions or inferences is limited to 
those opinions or inferences which (a) are rationally based on the perception of the 
witness, (b) are helpful to a clear understanding of the witness' testimony or the 
determination of a fact in issue, and (c) do not require special knowledge, skill, 
experience or training."); Huffman v. Sunshine Recycling, LLC, 426 S. C. 262, 281, 
826 S.E.2d 609, 619 (2019) (finding the officers' testimony based upon their 
perceptions of their interactions with an individual complaining of theft "did not 
require special knowledge, skill, experience, or training [] and did not stray into the 
realm of expert testimony"); Rule 704, SCRE ("Testimony in the form of an 
opinion or inference otherwise admissible is not objectionable because it embraces 
an ultimate issue to be decided by the trier of fact."). 

Further, we find any error in the admission of this testimony from Investigator 
Bailey was harmless, as it was cumulative to other un-objected to testimony. First, 
immediately after this testimony on direct examination, defense counsel questioned 
Investigator Bailey as to whether he was contending Victim had to be charging at 
Appellant in order for her to shoot him. Investigator Bailey indicated that was not 
his contention, clarifying he found it hard to believe that he was told by Appellant 
that Victim was lunging at her given the fact that Victim was shot in the back, and 
he maintained that was "where [he] had the issue." Notably, defense counsel did 
not raise any objection nor request the answer be stricken from the record. 
Additionally, the record shows the solicitor asked another law enforcement 
officer-Investigator Taylor-whether, after reviewing the autopsy report and 
Appellant's interviews, he had a concern about the information provided by 
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Appellant. 7 Investigator Taylor answered in the affirmative, explaining Victim had 
been shot in the back, the information Appellant provided in her interview was not 
consistent between the two investigator's interviews, and-as to her interview with 
Investigator Bailey in particular-Appellant indicated Victim had lunged at her, 
but "the autopsy results [were] totally opposite of what [ she was] saying." Because 
Investigator Bailey's direct examination testimony complained of on appeal is 
cumulative to his cross-examination testimony, as well as to Investigator Taylor's 
testimony, Appellant cannot show prejudice from the admission of Investigator 
Bailey's testimony in this regard, and any possible error is harmless. See State v. 
Brewer, 411 S.C. 401,409, 768 S.E.2d 656, 660 (2015) ("The admission of 
improper evidence is harmless [when] it is merely cumulative to other evidence." 
(quoting State v. Johnson, 298 S.C. 496, 499, 381 S.E.2d 732, 733 (1989))); State 
v. Taylor, 333 S.C. 159,172, 508 S.E.2d 870, 876 (1998) ("[I]n order for [an 
appellate court] to reverse a case based on the erroneous admission or exclusion of 
evidence, prejudice must be shown."); State v. Byers, 392 S.C. 438, 448, 710 
S.E.2d 55, 60 (2011) ("Error is harmless when it could not reasonably have 
affected the result of the trial." (quoting State v. Reeves, 301 S.C. 191,194,391 
S.E.2d 241, 243 (1990))). 

C. Agent Claycomb's Testimony 

Agent Claycomb testified concerning the layout of Appellant's home and her 
observations of the scene, specifically noting a cartridge case was located in a 
laundry basket sitting on top of a trunk that was near the door in the bedroom. The 
agent stated that she did not find anything that would indicate "where the shooter 
was." When asked about the cartridge case in particular, she stated, "[W]e can't 
necessarily tell where the shooter was located" as the gun may have a right or left 
ejection, and the location of the cartridge case would not "necessarily give us the 
exact location of the shooter." However, Agent Claycomb then testified, "It could 
allow you to eliminate areas that the shooter may have been or give you an idea of 
a location the shooter may have been." The following colloquy thereafter 
occurred: 

[Solicitor]: In this case, the [ cartridge case] was found 
right by the doorway, I believe you said? 

7 Defense counsel did object to this question, but only on the basis that it was a 
leading question. The trial court overruled that objection, and Appellant does not 
challenge this ruling on appeal. 
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[Claycomb]: Correct. Right when you walk in the 
bedroom door, there was - - the first small chest in a 
laundry basket. 

[Solicitor]: So what did that eliminate for you as to 
where the shooting would have occurred? 

[ Agent Claycomb]: Well, saying - -

[Defense Counsel]: Your Honor, I object to the fact -
- I believe it's outside the scope of her - - I believe 
they have an expert coming in to talk about that. I 
believe this would be outside the scope of- - if we're 
talking about trajectory and - -

[Solicitor]: I'm not. I didn't ask trajectory. I literally 
asked what places did it eliminate the shooting could 
have come from. 

[Defense Counsel]: But that would be based on the 
trajectory. 

[Solicitor]: Well, if I can lead her, then I can ask the 
specific question. 

[Defense Counsel]: No, Your honor. The rules don't 
allow it. 

[The Court]: Just limit it to the [ cartridge case]. I'm 
going to allow the question. 

[Solicitor]: What areas did it eliminate that the shooting 
could have happened at? 

[ Agent Claycomb]: Within the bedroom, saying that if 
the cartridge case was not moved or tampered with at that 
point. 

[Solicitor]: And all I meant was, in other words, it didn't 
happen in the living room? 
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[ Agent Claycomb]: Correct. If you would find the 
cartridge case in the bedroom, yeah, it would not occur in 
the living room had it not been touched or moved, 
anything like that. 

Appellant contends the trial court erred in allowing Agent Claycomb to testify that 
she eliminated the shooting from happening "within the bedroom" or "in the living 
room" since the agent was not an expert and her impermissible lay testimony was 
highly prejudicial, as it was intended to convey to the jury that the shooting did not 
occur as Appellant told law enforcement. Conceding that this testimony by Agent 
Claycomb was "very confusing," Appellant maintains the motive for the question 
and answer was clearly to show the shooting-as deduced from the agent's view of 
the forensic evidence-did not match Appellant's version. 

After a thorough review of the record, we find any error in the admission of Agent 
Claycomb's testimony in this regard was harmless. First, the testimony elicited 
from the agent in this matter was confusing and somewhat contradictory. Agent 
Claycomb undermined her own statement that she did not find anything that would 
indicate where the shooter was and she could not "necessarily tell where the 
shooter was located" by testifying she could eliminate areas where the shooting 
occurred. Then, when she was allowed to answer the solicitor's question 
concerning what areas could be eliminated from where the shooting occurred, it 
appears she misunderstood the question and stated "within the bedroom." It 
appears Agent Claycomb may have thought the question asked was what areas 
were not eliminated by the location of the cartridge casing and the solicitor­
recognizing the confusion over the question-attempted to clarify the matter by 
asking, "And all I meant was, in other words, it didn't happen in the living room?" 
On this point, Agent Claycomb agreed with the solicitor, assuming the cartridge 
case had not been moved. 

Further, the testimony of Agent Claycomb concerning any significance of the 
location of the fired cartridge casing was refuted by the testimony of SLED Agent 
Green, a forensic firearm examiner who was qualified as an expert in the fields of 
firearms and tool mark identification. Agent Green testified that SLED did not 
perform ejection pattern tests for cartridges, noting all the variables involved that 
could not be replicated. He then stated, based on the specific characteristics of the 
firearm used to shoot Victim, there was no way to tell where the ejected cartridge 
case would go. Thus, Agent Green's expert testimony effectively refuted Agent 
Claycomb's lay testimony regarding the significance of the location of the cartridge 
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in regard to the location of the shooter. Finally, we agree with the State that the 
testimony complained of on appeal was insignificant and irrelevant to any critical 
issue in dispute. Given the confusing and conflicting nature of Agent Claycomb's 
testimony, we disagree with Appellant's assertion that it conveyed to the jury that 
the shooting did not occur as Appellant told law enforcement. The only evidence 
submitted at the trial concerning where Appellant was specifically located when 
she shot Victim was in Appellant's statement to law enforcement. Appellant told 
Investigator Bailey that she stood in the doorway of the bedroom when she pulled 
the trigger. Other than the confusing testimony of Agent Claycomb inexplicably 
indicating the shooting would have been eliminated from occurring "[w]ithin the 
bedroom, "-which is likely attributed to a misunderstanding of the question­
there is nothing in the record to suggest the State disputed where Appellant was 
standing when she shot Victim. Rather, the only evidence presented by the State 
concerning the location of the shooter as related to Victim at the time of the 
shooting was Appellant's statement to Investigator Bailey that she was in the 
doorway when she shot Victim, Agent Claycomb's testimony that Victim was 
located approximately ten feet from the bedroom door, and the pathologist's 
testimony that the gun used to shoot Victim was a distance of at least two feet 
away from Victim when he was shot. In short, in view of the confusing and 
contradictory nature of Agent Claycomb's testimony and the fact that it was 
corrected by Agent Green, we do not believe Agent Claycomb's testimony in this 
regard suggested to the jury that the shooting did not occur in the location 
Appellant had conveyed to law enforcement. Further, because the location of the 
shooter was not in issue, we fail to see how Agent Claycomb's testimony in this 
regard prejudiced Appellant. See Taylor, 333 S.C. at 172, 508 S.E.2d at 876 ("[I]n 
order for [ an appellate court] to reverse a case based on the erroneous admission or 
exclusion of evidence, prejudice must be shown."); State v. Reyes, 432 S.C. 394, 
405-06, 853 S.E.2d 334, 340 (2020) ("Some errors-when considered in the 
context of the facts of a particular case-are so insignificant and inconsequential 
they do not require reversal of a conviction."); id. at 406, 853 S.E.2d at 340 
("Whether an error is harmless depends on the circumstances of the particular case. 
No definite rule of law governs this finding; rather, the materiality and prejudicial 
character of the error must be determined from its relationship to the entire case. 
Error is harmless when it 'could not reasonably have affected the result of the 
trial."' (quoting State v. Mitchell, 286 S.C. 572, 573,336 S.E.2d 150, 151 (1985))); 
State v. Price, 368 S.C. 494, 499, 629 S.E.2d 363, 366 (2006) ("[When] a review 
of the entire record establishes the error is harmless beyond a reasonable doubt, the 
conviction should not be reversed."). 

CONCLUSION 
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For the foregoing reasons, Appellant's conviction is affirmed. 

AFFIRMED. 

LOCKEMY, C.J., and MCDONALD, J., concur. 
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Pursuant to Rule 221(a), SCACR, appellant requests that this Court grant rehearing 

because it may have overlooked the fact the properly objected to testimony oflnvestigator Bailey 

and SLED Agent Claycomb on the "facts" surrounding the shooting were inadmissible highly 

prejudicial expert opinions by non-expert lay witnesses where those opinions conveyed to the 

jury that the shooting could not have occurred as appellant had described it to law enforcement. 

In addition, the trial court committed several egregious errors of law in its analysis of the 

"stand your ground" provision of the immunity statute, S.C. Code § 16-11-440 (C), as set forth 
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below, which require that appellant be granted a new immunity hearing free of the erroneous 

self-defense reasoning, and its corresponding inaccurate conclusions. 

SLED agent Claycomb 

As this Court will recall, SLED investigator Dawn Claycomb testified that the decedent's 

body was located in the back bedroom where there were three footlockers. The decedent was "in 

a sitting position leaned against the bed and a chair that was located next to the bed." "A 

cartridge case that we located in a laundry basket that was on top of this trunk here right when 

you walk into the room." An earring similar to the one found in the decedent's ear was located 

in this same area. R. 443, 1. 4-447, 1. 24. 

Agent Claycomb was also called upon by the solicitor to give an impermissible lay 

opinion essentially stating she did not believe appellant's version of how the shooting transpired 

in self-defense, and that she had "eliminated" the shooting happening in the living room where 

the gun was located, and also in the bedroom where appellant said the decedent was beating her. 

R. 452, 1. 24 - 454, 1. 8. 

This Court concluded that Claycomb's testimony was confusing, and contradictory and 

therefore it reasoned it was harmless: 

Appellant contends the trial court erred in allowing Agent 
Claycomb to testify that she eliminated the shooting from 
happening "within the bedroom" or "in the living room" since the 
agent was not an expert and her impermissible lay testimony was 
highly prejudicial, as it was intended to convey to the jury that the 
shooting did not occur as Appellant told law enforcement. 
Conceding that this testimony by Agent Claycomb was "very 
confusing," Appellant maintains the motive for the question and 
answer was clearly to show the shooting-as deduced from the 
agent's view of the forensic evidence-did not match Appellant's 
vers10n. 

After a thorough review of the record, we find any error in 
the admission of Agent Claycomb's testimony in this regard was 
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harmless. First, the testimony elicited from the agent in this matter 
was confusing and somewhat contradictory. Agent Claycomb 
undermined her own statement that she did not find anything that 
would indicate where the shooter was and she could not 
"necessarily tell where the shooter was located" by testifying she 
could eliminate areas where the shooting occurred Then, when 
she was allowed to answer the solicitor's question concerning what 
areas could be eliminated from where the shooting occurred, it 
appears she misunderstood the question and stated "within the 
bedroom." It appears Agent Claycomb may have thought the 
question asked was what areas were not eliminated by the location 
of the cartridge casing and the solicitor-recognizing the confusion 
over the question-attempted to clarify the matter by asking, "And 
all I meant was, in other words, it didn't happen in the living 
room?" On this point, Agent Claycomb agreed with the solicitor, 
assuming the cartridge case had not been moved. 

Further, the testimony of Agent Claycomb concerning any 
significance of the location of the fired cartridge casing was 
refuted by the testimony of SLED Agent Green, a forensic firearm 
examiner who was qualified as an expert in the fields of firearms 
and tool mark identification. Agent Green testified that SLED did 
not perform ejection pattern tests for cartridges, noting all the 
variables involved that could not be replicated. He then stated, 
based on the specific characteristics of the firearm used to shoot 
Victim, there was no way to tell where the ejected cartridge case 
would go. Thus, Agent Green's expert testimony effectively 
refuted Agent Claycomb's lay testimony regarding the significance 
of the location of the cartridge in regard to the location of the 
shooter. Finally, we agree with the State that the testimony 
complained of on appeal was insignificant and irrelevant to any 
critical issue in dispute. Given the confusing and conflicting 
nature of Agent Claycomb 's testimony, we disagree with 
Appellant's assertion that it conveyed to the jury that the shooting 
did not occur as Appellant told law enforcement. 

State v. Gregg Pickrell, Op. No. 5878, Howard's Adv. Sh. 43 at pp. 140-41 (filed December 8, 

2021);(Appellant's emphasis). 

Investigator Claycomb' s testimony was designed to show that she had eliminated the 

shooting from happening "within the bedroom" where the violent sex and the beating at the 

decedent's hands occurred. Claycomb also eliminated the shooting from it having happened in 
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the living room where the .32 was found on the table. See R. 452, 1. 24 - 454, 1. 8. This Court 

should respectfully reconsider its holding that Claycomb's testimony did not convey to the jury 

that the shooting did not occur as appellant told law enforcement that it happened. 

Again, this testimony was meant to relate to the jury that the shooting did not occur in the 

living room, where the gun was if appellant quickly grabbed the gun and immediately shot the 

decedent since the cartridge case was found in the bedroom. Claycomb then said the gun was 

found "right when you come in the front door on a table in the living room." The point of 

Claycomb's opinion was that the shooting did not occur as appellant testified it did. It is 

elementary that a jury being told that the defendant misled the police regarding how the fatal 

shooting occurred is extraordinarily prejudicial. 

Claycomb's testimony being "confusing and conflicting" does not change that fact. 

Respectfully, this Court's reasoning that because Claycomb was a lousy state's witness that her 

opinion on "eliminating" areas where the shooting could have occurred would be ignored by the 

jury should be reconsidered. This Court's mathematical logic of weighing the real expert 

testimony -- Agent Green's firearm testimony -- against Claycomb's false testimony about areas 

where the shooting could have occurred being "eliminated," and concluding the jury would have 

given Claycomb's testimony no credence is respectfully not how many jurors think or go about 

their business. 

The state put up Claycomb for the purpose of showing the SLED agent did not believe 

the shooting happened in the manner described by appellant. This Court should respectfully 

reconsider its holding that Claycomb's testimony in this regard would have carried no weight 

with the jury, and therefore was not prejudicial. 
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Investigator Bailey 

During the testimony of Investigator Richard Bailey, he noted he had information that the 

decedent was found "in a seated position facing towards the door." Bailey said he had limited 

information that there had been an argument, that appellant shot the decedent, and that she had 

called 911. R. 564, I. 17 - 565, I. 16. 

On direct-examination by the solicitor, Bailey was asked what appellant told him about 

being assaulted when she pulled the trigger. Bailey said appellant had told him the decedent was 

coming after her. Bailey said this bothered him because the point of impact "of the bullet" did 

not match up. The following then occurred between Bailey and the solicitor: 

Q: What do you mean it didn't match up? 

A: I found it hard to believe if he was coming at her --

MR. DELGADO: Objection, Your Honor. Asking for a 
conclusion. 

MS. SAMPSON: I'm asking for his conclusion, not an evidentiary 

THE COURT: Tell me what your objection is. 

MR. DELGADO: I'm sorry? 

THE COURT: Your objection is? 

MR. DELGADO: He was about ready to give a conclusion about 
based on what he has heard as to why she may have shot him. We 
can talk about facts, but now why he's being able to shoot - or 
why she, I'm sorry, is being able to shoot. It is a conclusion on 
his part. 

THE COURT: Ask the question one more time. 

MS. SAMPSON: I asked why -- he stated that there was some 
concern or he kept asking about the trigger. And I asked him why 
was there a difference -- I think my question, maybe Debbie can 
tell me. My question was something to the effect of, Why did you 
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-- was that a concern that there was -- what she said about going at 
him and he was explaining that, why that was a concern to him. 
That was it. 

THE COURT: I'm going to allow the question. 

BYMS. SAMPSON: 

Q: You can go ahead. 

A: I'm sorry. During the interview, I wanted to get as much detail 
as what happened that led up to the event of actually pulling the 
trigger. Her response was that he pulled up and he kind of lunged 
at her. She never said, He came at me, but she motioned that he 
kind of lunged towards her. Prior to the interview, I had 
knowledge that the deceased had been -- actually, the point of 
impact of the bullet was in the back. I had trouble understanding 
how if he was lunging forward how he was shot in the back. 

R. 577, 1. 9 - 578, 1. 23 (Appellant's emphasis added). 

Defense counsel correctly objected that Bailey should not be allowed to give a conclusion 

or opinion about how the shooting occurred. Bailey was purely a fact witness. He was not an 

expert. The judge overruled the objection and Bailey opined he had trouble understanding how 

the decedent could have been lunging forward towards appellant when he was shot in the back. 

R. 577, 1. 9 - 578, 1. 23. This Court concluded, in pertinent part, as to Bailey: 

[E]ven assuming defense counsel's objection sufficiently preserved the issue, we disagree 
with Appellant's assertion that Investigator Bailey's testimony constituted improper lay 
testimony. The investigator's answer did not offer a conclusion about either why or how 
Appellant may have shot Victim. Rather, it answered the solicitor's question of why Appellant's 
interview statements regarding what was occurring at the time she pulled the trigger raised a 
concern for the investigator. Thus, Investigator Bailey simply conveyed his perception that 
Appellant was indicating in her statement that Victim was coming toward her when Victim was 
shot, which caused him concern based upon his knowledge that Victim was shot in the back. 
This did not require specialized knowledge, skill, experience or training. See Rule 701, SCRE." 

State v. Gregg Pickrell, Op. No. 5878, Howard's Adv. Sh. 43 at p. 137 (filed December 8, 2021). 

6 



37

This Court also should reconsider its holdings regarding the testimony of Bailey. His 

testimony required expertise, and it was not admissible as a lay opinion based merely on his 

perceptions. 

Bailey was also not an expert witness, and he should not have been allowed to give this 

critical opinion which cut to the heart of appellant's self-defense case. Bailey told the jury it was 

difficult to understand how the decedent could have been lunging toward appellant - based on 

other information he had received -- where the decedent was shot in the back. 

This was reversible error pursuant to this Court's opinion in State v. Andrews, 424 S.C. 

304, 818 S.E.2d 227 (Ct. App. 2018), and the Supreme Court's opinion in State v. Ellis, 345 S.C. 

175, 547 S.E.2d 490 (2001). 

Again, as appellant has argued, in Andrews, witness Graham was qualified as an expert 

in the field of EMS. Therefore, Graham was qualified to testify as an expert as to prehospital 

emergency care administered to the victim, and to the resulting medical observations of his body 

and injury. 

This Court agreed in Andrews that the circuit court judge abused his discretion by 

allowing expert testimony from the EMT paramedic Graham regarding the victim's location at 

the time of the shooting. The improper opinion that the victim was standing on the porch when 

he was shot exceeded the scope of her expertise in emergency medical services, and it went to 

the ultimate issue of whether appellant was acting in self-defense when he shot and killed the 

victim. 

The prosecution in this case wanted to stress its theme that because the decedent was shot 

in the back, the jury should rule out self-defense. However, as Dr. Ross attempted to explain, 
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there were other scenarios where the decedent may have been moving when he was shot, and it 

followed that the seemingly normal inference from being "shot in the back" did not apply. 

Yet, Investigator Bailey, who was not qualified as an expert in anything, was allowed to 

state he found it difficult to believe that the decedent was coming towards appellant where he 

was shot in the back. This also went to the heart of appellant's self-defense claim, the ultimate 

issue to be decided by the jury, and it constituted reversible error for the same reason as in State 

v. Andrews. The same is true as to the testimony of SLED agent Claycomb. 

Similarly, in State v. Ellis, 345 S.C. 175, 547 S.E.2d 490 (2001), our Supreme Court also 

found reversible error where a police officer qualified as an expert in crime scene processing 

essentially testified as a crime scene reconstruction expert about the position of the victim at the 

time he was shot. This went to the essence of Ellis's defense of self-defense, and the police 

officer was not qualified as an expert witness to give an opinion on the ultimate issue before the 

jury. See State v. Ellis, 345 S.C. 175, 178, 547 S.E.2d 490, 491 (2001), citing State v. Wilkins, 

305 S.C. 272,407 S.E.2d 670 (Ct. App. 1991). 

The Court in Ellis held the error could not be harmless given the defendant's assertion 

that he was acting in self-defense at the time he shot the victim. The Court wrote that: "While 

the state was free to argue that the evidence supported an inference that the victim was astride 

the bicycle when shot, and while the jury could certainly have concluded he was, Sergeant 

Walters was not qualified to give such an 'expert' opinion. An officer's improper opinion which 

goes to the heart of the case is not harmless. Citing Fordham v. State, 254 G.A. 59, 325 S.E.2d 

755 (1985)." See State v. Ellis, 345 S.C. 175, 178, 547 S.E.2d 490,491 (2001). 

Here, Bailey's improper opinion testimony also went to the heart of appellant's self­

defense case. The error therefore was not harmless. The same is true of the inadmissible 
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opinion testimony of SLED agent Claycomb. See State v. Westmoreland, 421 S.C. 410, 421, 

807 S.E.2d 701, 707 (Ct. App. 2017)(improper opinion from the coroner that the defendant 

hitting the decedent with his car was a "homicide" illegitimately destroyed the defense of 

accident). See, also, State v. Andrews, 424 S.C. 304, 818 S.E.2d 227 (Ct. App. 2018); State v. 

Ellis, 345 S.C. 175, 547 S.E.2d 490 (2001). Rehearing should be granted on these important 

improper lay opinion legal issues. 

Immunity from prosecution 

This Court wrote: 

[W]e recognize the immunity hearing court's recitation of 
the language from ~-that a "claim of self-defense presents a 
quintessential jury question, which, most assuredly, is not a 
situation warranting immunity from prosecution"-may lead one 
to question whether the judge erroneously applied the standard by 
finding immunity improper when there is conflicting evidence. 
406 S.C. at 372, 752 S.E.2d at 267. However, this statement was 
immediately followed with the judge's recognition that she was 
tasked with evaluating whether Appellant proved by the 
preponderance of the evidence that she acted in self-defense when 
she shot Victim. Further, a review of the order shows Judge Lee 
recognized she was required to determine whether Appellant could 
meet her burden of establishing she was entitled to immunity by a 
preponderance of the evidence, acknowledging the same numerous 
times throughout the order. A thorough review of the order 
convinces us Judge Lee applied the appropriate standard and did 
not rely upon a conflict in the evidence as a basis to automatically 
deny immunity. Rather, Judge Lee was well aware of, and 
correctly applied, the proper standard, weighing the evidence and 
determining Appellant failed to prove she was entitled to immunity 
based upon the preponderance of that evidence. 

State v. Gregg Pickrell, Op. No. 5878, Howard's Adv. Sh. 43 at p. 130. (filed December 8, 

2021). 

Appellant submits this Court should reconsider its holding that the immunity judge did 

not run afoul of the Supreme Court's opinion in State v. Cervantes-Pavon, 426 S.C. 442, 451, 
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827 S.E.2d 562, 569 (2019), where it wrote, "□Just because conflicting evidence as to an 

immunity issue exists does not automatically require the court to deny immunity; the court must 

sit as the fact-finder at this hearing, weigh the evidence presented, and reach a conclusion under 

the Act." State v. Cervantes-Pavon, 426 S.C. 442, 451, 827 S.E.2d 562, 569 (2019). While the 

trial court here did not have the benefit of Cervantes-Pavon at the time of appellant's trial, its 

order, read as a whole in context, reveals that it erroneously determined the conflicting evidence 

made self-defense a jury issue. 

Further, the judge's self-defense reasoning was legally flawed. As appellant has argued, 

the judge erred by equating appellant's "introduction" of a weapon -- in her own house --- into 

this domestic violence case with the situation in State v. Slater, 273 S.C. 66, 644 S.E.2d 50 

(2007). In Slater, Lord Byron Slater took a loaded pistol across a high school crowded parking 

lot on the night of a dance where he knew a fight was occurring. Slater shot the pistol when he 

allegedly felt threatened during the fight where he had chosen to involve himself in that fight 

where he easily could have stayed far away. 

State v. Slater had no application to the facts of this case. It was fundamentally 

unfair to equate appellant protecting herself against potentially deadly domestic violence being 

inflicted on her in her own home to what the defendant did in Slater. The defense here argued 

throughout that this was a case of domestic violence -- it was an ongoing violent relationship 

involving those complex dynamics of domestic violence. 

The judge equating appellant's actions in this domestic violence case in her own home -­

while erroneously ruling appellant brought on the difficulty -- with the use of the pistol taken to a 

fight between strangers in a high school parking lot in State v. Slater was fundamentally flawed. 

10 
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It mandates a new immunity hearing on that basis alone since it strikes at the heart of the reason 

for the immunity statute itself. 

Appellant was and is entitled to a correct self-defense analysis given the importance the 

Legislature placed on a citizen's right to defend herself in her own home, with her own gun, and 

to stand her ground- particularly against a domestic violence predator. 

Yet, the judge made another fundamental error in her reasoning as to domestic violence. 

The judge erroneously reasoned that while there was an order of protection against the decedent 

in Louisiana that there was no order of protection in South Carolina and that appellant "did not 

use the Louisiana order to seek protection from the victim." R. 1062. Again, that was simply 

not true. Appellant did take the order of protection from Louisiana to the victim's advocate in 

Kershaw County so the Kershaw County authorities had it on file, and they were aware of it. 

The judge's lack of appreciation of this being a domestic violence case was also shown 

by her conclusion that appellant's fear of getting hurt or killed was not reasonable considering 

the younger male physically fit decedent was unarmed and shot in the back from at least two feet 

away. R. 1062. However, again, this was a domestic violence case where it is known that the 

continued violence sometimes causes the battered woman to act at moments where she 

reasonably believes that "only the death of the batterer can provide relief. . ." Robinson v. 

State, 308 S.C. 74, 79, 417 S.E.2d 88, 91 (1992). There was a long history of this decedent 

abusing this appellant. 

Again, this case was closest factually to State v. Jones, 416 S.C. 283, 786 S.E.2d 132 

(2016), wherein the Supreme Court affirmed the grant of immunity to Whitlee Jones, where her 

live-in boyfriend had battered her earlier in the day. Jones decided to move out. She went 

upstairs to retrieve her shoes and she grabbed a knife for protection. The decedent grabbed Jones 
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and shook her. During a relative lull in the violence, when Jones believed the decedent was 

getting ready to hit her again, she grabbed the knife out of her shirt and stabbed him one time in 

the chest. Jones then ran out of the apartment. State v. Jones, 416 S.C. 283 , 288, 786 S.E.2d 

132, 135 (2016). 

Our Supreme Court agreed that Jones was entitled to immunity under the Stand Your 

Ground provision of S.C. Code§ 16-11-440(c). Jones she was not engaged in unlawful activity 

at the time of the attack - neither was appellant. Jones was attacked in a place where she had a 

right to be, as was appellant. Jones did not have a duty to retreat inside the house she shared 

with the victim, neither did appellant in her own home where the decedent abuser was merely a 

guest. Jones had the right to stand her ground and meet force with deadly force, as did appellant. 

Jones acted in self-defense. So did Appellant Gregg Pickrell. 

The legal errors in the immunity court's legal reasoning as to this victim of domestic 

violence warrant - indeed they demand -- a new immunity hearing. Appellant most respectfully 

requests that this Court grant rehearing, reconsider its order denying her a new immunity 

hearing, and grant her a new immunity hearing if it does not grant her a new trial. 

Respectfully SubJ 

RO!:laDEK 
Chief Appellate Defender 

This 23rd day of December, 2021. 

12 



43

STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from Kershaw County 

Honorable Alison Renee Lee, Circuit Court Judge 
Honorable William A. McKinnon, Circuit Court Judge 

THE STATE, 

RESPONDENT, 

V . 

GREGG PICKRELL, 

APPELLANT. 

APPELLATE CASE NO. 2018-001139 

CERTIFICATE OF SERVICE 

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies 
a true copy of the Petition for Rehearing in the above-referenced case has been served upon 
Mark Reynolds Farthing, Esquire, at the primary e-mail address listed in the Attorney 
Information System (AIS), this 23rd day of December, 2021. 

tit f1 
Robe~udek 
Chief Appellate Defender 

ATTORNEY FOR APPELLANT 



44

,ar:be ~outb QCar-oltna <!Court of ~ppeais 

The State, Respondent, 

V. 

Gregg Pickrell, Appellant. 

Appellate Case No. 2018-001139 

ORDER 

After car~ful consideration of the petition for rehearing, the Court is unable to 
discqver that any material fact or principle of law has been either overlooked or 
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the 
petition for rehearing is denied. 

Columbia, South Carolina 

cc: 
Alan McCrory Wilson, Esquire 
Robert Michael Dudek, Esquire 
Mark Reynolds Farthing, Esquire 
Byron E. Gipson, Esquire 
The Honorable William A. McKinnon 

J. 

Jan 26 2022




