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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF York

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP4601736

Thomas Lovelace et al Center For Oral And Maxillofacial Surgery Pa et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

10

Orders on Motions in Limine Taken Under Advisement

Defendants’ Motion to Exclude Evidence that a Plaintiff Expert Previously Served as An Expert for the Defendant Practice in an Unrelated
Matter:

I have considered the issue of whether the Plaintiff can elicit testimony that their expert previously served as a defense expert for Dr. Billman’s
partner. Although probative on the issue of lack of bias/prejudice, my ruling is that the jury learning the practice had been previously sued would
be unfairly prejudicial under Rule 403 and | am going to grant the motion to exclude that testimony.This ruling would not limit testimony that he
previously served as a defense expert without mention of Dr. Billman or his practice.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [O] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 11/10/2020 .

Case Party Info Protected

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

Plaintiffs’ Motion to Exclude Evidence of Smoking and Alcohol Use by Plaintiff:

| am going to grant the motion in limine and exclude the evidence of the Plaintiff's
smoking and drinking. However, if the Plaintiff elicits testimony that Defendant caused
the patient’s cancer by either failing to ensure that the tooth was timely smoothed or
extracted or by not immediately extracting the malposed tooth or that the cancer was
caused by dysplasia, | will permit Defendants to offer evidence that Plaintiff's cancer
was caused by his smoking or alcohol use.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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York Common Pleas

Case Caption: Thomas Lovelace, plaintiff, et al VS Center For Oral And
Maxillofacial Surgery Pa, defendant, et a

Case Number: 2019CP4601736

Type: Order/Electronic Form 4

So Ordered

/s William A. McKinnon, #2761, Circuit Judge

Electronically signed on 2020-11-10 22:35:04 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON
COUNTY OF YORK PLEAS FOR THE SIXTEENTH
JUDICIAL CIRCUIT
Thomas Lovelace and
Carol Lovelace, Case No. 2019-CP-46-01736
Plaintiffs,
VS.

ORDER DENYING ALL
POST-TRIAL MOTIONS

The Center for Oral and Maxillofacial
Surgery, P.A. and Mark Billman,
DMD, MD,

N N N N N N N N N N N N

Defendants.

This matter came before the Court by way of Defendant’s Motion for Judgment
Notwithstanding Verdict/Motion for a New Trial and Plaintiff’s Motion for a New Trial on the
Sole Issue of Recklessness. For the reasons set forth below, all post-trial motions are DENIED.

The Court finds Plaintiffs presented evidence which reasonably supported a finding that
Defendant was the proximate cause of Plaintiffs’ injuries. A trial judge cannot disturb findings of
a jury unless the record contains no evidence which reasonably supports them. Horry County v.
Laychur, 315 S.C. 364, 434 S.E.2d 259 (1993); Force v. Richland Mem’l Hosp., 322 S.C. 283, 471
S.E.2d 714 (Ct. App. 1996).

The Court further finds no error in any of the rulings or actions outlined in Defendants’
motion. First, the excluded evidence of Plaintiff’s smoking and drinking was irrelevant to any issue
in the case. The principal issue was whether Dr. Billman met the standard of care in his treatment
of Mr. Lovelace. Whether Mr. Lovelace was at higher risk of mouth ulcers or cancer due to his
medical history has no bearing on this issue. Smokers and drinkers are entitled to reasonable
medical care, just as non-smokers and teetotalers are. The exclusion of this irrelevant evidence
cannot be prejudicial. See Otis Elevator, Inc. v. Hardin Const. Co. Group, Inc., 316 S.C. 292, 450
S.E.2d 41 (1994).

Defendants also object to the method of redaction, which “whited out” the answers to
“Pertinent FMH/SHX.” This objection is meritless for several reasons. First, there is no evidence
these cryptic abbreviations were even understandable to the jury. Second, Plaintiffs never argued
that Defendant failed to consider Plaintiff’s past medical history so the related portion is irrelevant.
Finally, Defendants agreed to the redaction method.

The Court’s refusal to place nonparties on the verdict form was not error and did not
prejudice Defendant. See Machin v. Carus Corp., 419 S.C. 527, 799 S.E.2d 468 (2017); Smith v.
Tiffany, 419 S.C. 548, 799 S.E.2d 479 (2017). Similarly, the failure of the jury to determine what
constituted actual versus noneconomic damages in awarding a verdict was not prejudicial, as the
verdict can be sustained solely on the uncontested evidence of economic loss presented by
Plaintiffs. Finally, the charge that, “[t]he negligence of a later treating doctor is foreseeable,” is a
correct statement of law and did not prevent the jury from considering intervening or superseding

Page 1 of 2
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causes. See Payton v. Kearse, 319 S.C. 188, 460 S.E.2d 220 (Ct. App. 1995) rev’d on other
grounds, 329 S.C.511, 495 S.E.2d 205 (1998); Graham v. Whitaker, 282 S.C. 393, 321 S.E.2d 40
(1984); Fairchild v. SC DOT and William Palmer, 398 S.C 90, 727 S.E.2d 407 (2012).

As to Plaintiffs’ motion, the Court finds Plaintiffs presented no evidence showing
Defendant’s actions were willful, wanton, or reckless. A “conscious failure to exercise due care”
must mean more than the Defendant doctor made a conscious decision which was detrimental to
the plaintiff, else all medical malpractice actions would support punitive damages. The Court finds
no reason to alter its prior ruling on punitive damages. See S.C. Code Ann. Section 15-33-135
(Supp. 1999); Taylor v. Medenica, 324 S.C. 200, 479 S.E.2d 35 (1996).

All post-trial motions are DENIED.

The $2 million verdict in favor of Mr. Lovelace is reduced to $1.2 million according to the
40% comparative negligence finding by the jury.

IT IS SO ORDERED.

Date Hon. William A. McKinnon
Presiding Judge

Page 2 of 2
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York Common Pleas

Case Caption: Thomas Lovelace, plaintiff, et al VS Center For Oral And
Maxillofacial Surgery Pa, defendant, et a
Case Number: 2019CP4601736

Type: Order/Other

So Ordered

/s William A. McKinnon, Chief Judge for
Administrative Purposes, 16th Cir., #2761

Electronically signed on 2021-07-21 11:03:08 page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF York

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP4601736

Thomas Lovelace et al Center For Oral And Maxillofacial Surgery Pa et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
@ JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Per the jury verdict form, judgement should be entered in favor of Thomas Lovelace
and against The Center for Oral and Maxillofacial Surgery, PA and Mark Billman,
DMD, MD in the amount of $1,200,000.00, it is so ordered.

ORDER INFORMATION
This order [G] ends[_] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 07/22/2021 .

Case Party Info Protected

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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York Common Pleas

Case Caption: Thomas Lovelace, plaintiff, et al VS Center For Oral And
Maxillofacial Surgery Pa, defendant, et a
Case Number: 2019CP4601736

Type: Order/Electronic Form 4

So Ordered

/s William A. McKinnon, Chief Judge for
Administrative Purposes, 16th Cir., #2761

Electronically signed on 2021-07-22 13:52:40 page 3 of 3
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STATE OF SOUTH CAROLINA
COUNTY OF YORK

THOMAS LOVELACE and
CAROL LOVELACE,

Plaintiffs,
V.
The Center for Oral and
Maxillofacial Surgery, P.A. and
Mark Billman, DMD, MD,

Defendants.

TO THE DEFENDANT ABOVE-NAMED:

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

FOR THE SIXTEENTH JUDICIAL CIRCUIT

C/A No.: 2018-NI-46-

SUMMONS
(Jury Trial Requested)

YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy

of which is herewith served upon you, and to serve a copy of your answer to this complaint upon

the subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive

of the day of such service, and if you fail to answer the complaint, judgment by default will be

rendered against you for the relief demanded in the complaint.

May 16, 2019

Columbia, South Carolina.

s/Theile B. McVey

Theile B. McVey (SC Bar No.: 16682)
tmcvey@kassellaw.com

John D. Kassel (SC Bar No.: 03286)
jkassel@kassellaw.com

Jamie Rae Rutkoski (SC Bar N0.:103270)
jrutkoski@kassellaw.com

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202
803-256-4242

803-256-1952 (Facsimile)

Other email: emoultrie@kassellaw.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF YORK ) FOR THE SIXTEENTH JUDICIAL
CIRCUIT
THOMAS LOVELACE and )
CAROL LOVELACE, ) C/A No.: 2018-NI-46-
)
Plaintiffs, )
)
V. )
) COMPLAINT
The Center for Oral and ) (Jury Trial Requested)
Maxillofacial Surgery, P.A. and )
Mark Billman, DMD, MD, )
)
Defendants. )
)
Plaintiff would respectfully show that:
1. Plaintiff Thomas Lovelace is a citizen and resident of the County of York, State of

South Carolina. Carol Lovelace is the wife of Thomas Lovelace and is a resident of York County,
State of South Carolina.

2. Defendant The Center for Oral and Maxillofacial Surgery, P.A. is a professional
association existing under the laws of the State of South Carolina, whose mission is to provide
medical services to the public, and who owns and operates a medical facility in York County,
located at 372 S. Herlong Ave. Rock Hill, SC 29732.

3. Defendant Mark Billman, DMD, is a dental and medical doctor trained in oral and
maxillofacial surgery and is licensed by the State of South Carolina. Upon information and belief,
he is employed by The Center for Oral and Maxillofacial Surgery, P.A. At all times relevant to
this action, Dr. Billman provided oral and maxillofacial surgery services to the public from the

facility located at 372 S. Herlong Ave., Rock Hill, SC 29732.
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4. At all times relevant to this action Defendants The Center for Oral and
Maxillofacial Surgery, P.A. and Dr. Mark Billman, DMD, MD, created and maintained a surgeon-
patient relationship with Thomas Lovelace.

STATEMENT OF FACTS

5. Mr. Thomas Lovelace, age 64, presented to Dr. Robert Renner at York Dental
Group on April 30, 2015 with complaints of a sore on his tongue. Mr. Lovelace presumed the sore
was the result of biting his tongue five weeks prior. However, Dr. Renner believed the spot needed
to be biopsied to determine the problem. Dr. Renner referred Mr. Lovelace to The Center for Oral
and Maxillofacial for a biopsy of the tongue.

6. On May 3, 2015, Mr. Lovelace presented to Dr. Billman at The Center for Oral and
Maxillofacial Surgery, P.A., as recommended by Dr. Renner. Instead of doing a biopsy on Mr.
Lovelace’s tongue, Dr. Billman simply diagnosed Mr. Lovelace with a tongue laceration in the
area opposing tooth #32.

7. In November of 2015, Mr. Lovelace again presented to York Dental Group with
complaints of pain in the same area of the previous diagnosed laceration.

8. On August 11, 2016, Mr. Lovelace presented again to York Dental Group with
complaints of sore in the area opposing tooth #32. Dr. Renner advised extracting tooth #32.

9. On August 19, 2016, Mr. Lovelace had tooth #32 extracted at The Center for Oral
and Maxillofacial Surgery, P.A. At this time, Dr. Simpson finally took a biopsy of the lesion that
had been present on Mr. Lovelace’s tongue since May of 2015.

10. On August 25, 2016, it was confirmed that the lesion on Mr. Lovelace’s tongue

tested positive for squamous cell carcinoma.
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11.  Asaresult of this late diagnosis, Mr. Lovelace has been forced to undergo radiation,
chemotherapy, and partial removal of his tongue.

12. Dr. Mark Billman and The Center for Oral and Maxillofacial Surgery, P.A.,
through their agents, servants, and employees, were negligent in the following particularities

which constitute a failure to comply with the appropriate standard of care:

a. In failing to biopsy Mr. Lovelace’s lesion on May 3, 2015;

b. In failing to follow up or schedule a follow up appointment with Mr. Lovelace
following the May 3, 2015; and,

C. In failing to properly diagnose Mr. Lovelace’s tongue lesion.

13.  All of the above described acts combined and concurred as the proximate cause of
the injury sustained by Plaintiff Thomas Lovelace. As a result, Mr. Lovelace underwent much
physical pain, suffering, mental anguish, and emotions distress. He has incurred and will
continue to incur expenses for medical care as a result of the Defendants’ negligence. Further,
he has lost wages as a result of the Defendants’ negligence.

14.  Asaresult of the injuries and damages suffered by Thomas Lovelace, his wife,
Carol Lovelace, lost the comfort, companionship, and consortium of her husband, and the
services provided by her husband.

WHEREFORE, Plaintiffs pray for judgment in this matter in a sum sufficient to
adequately compensate them for their damages, for punitive damages, for the costs of this action,

and for such other and further relief as the Court may deem just and proper.

Respectfully submitted

s/Theile B. McVey

Theile B. McVey (SC Bar No.: 16682)
tmcvey@kassellaw.com

John D. Kassel (SC Bar No.: 03286)
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May 16, 2019

Columbia, South Carolina.

jkassel@kassellaw.com

Jamie Rae Rutkoski (SC Bar N0.:103270)
jrutkoski@kassellaw.com

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202
803-256-4242

803-256-1952 (Facsimile)

Other email: emoultrie@kassellaw.com

014

9€.T09YdD6TOZH#ASYD - SYI1d NOWINOD - YHOA - Wd ¥T:2T 9T AeN 6T0Z - 3114 ATIVOINOH1D3 13



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF YORK ) C/A NO.: 2019-CP-46-01736
Thomas Lovelace and Carol Lovelace, )
)
Plaintiffs, )
) ANSWER ON BEHALF OF
-Vs- ) THE CENTER FOR ORAL AND
) MAXILLOFACIAL SURGERY, P.A.
The Center for Oral and Maxillofacial ) AND MARK BILLMAN, DMD, MD
Surgery, P.A. and Mark Billman, DMD, ) (Jury Trial Demanded)
MD, )
)
Defendants. )
)

The Defendants The Center for Oral and Maxillofacial Surgery, P.A. and Mark Billman,
DMD, MD, answering the Plaintiffs’ Complaint, will respectfully show unto the Court as
follows:

FOR A FIRST DEFENSE

1. The Defendants deny each and every allegation of Plaintiffs’ Complaint not
hereinafter specifically admitted, modified, or explained. Strict proof is demanded.

2. The Defendants admit upon information and belief the allegations of Paragraph
one (1) of the Complaint.

3. Answering the allegations of paragraph two (2) of the Complaint, The Center for
Oral and Maxillofacial Surgery, P.A. is a professional association existing under the laws of the
State of South Carolina, with an office location at 372 South Herlong Avenue in Rock Hill,
South Carolina. Any remaining or inconsistent allegations are denied, and strict proof is
demanded.

4. The Defendants admit the allegations of paragraph three (3) of the Complaint.

5. The allegations of paragraph four (4) of the Complaint are denied as stated. The

Defendants had an oral surgeon-patient relationship with Thomas Lovelace during the time

1
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periods he received care and treatment from the Defendants as is reflected in the records of The
Center for Oral and Maxillofacial Surgery, P.A.. Any other timeframes are denied, and strict
proof is demanded.

6. Answering the allegations of paragraph five (5) of the Complaint, the Defendants
admit that on April 30, 2015, Dr. Rob Renner referred Mr. Lovelace to the practice for an
examination of the right side of the tongue. Defendants are without information to admit or deny
the remaining allegations of paragraph five (5), so same are denied. Strict proof is demanded.

7. The allegations of paragraph six (6) of the Complaint are denied as stated. Mr.
Lovelace presented to Dr. Billman on May 13, 2015 for an evaluation of the right side of his
tongue. The patient reported he had bitten his tongue, and based on Dr. Billman’s examination,
he found that tooth #32 was malpositioned in that it was rotated lingually, it had a sharp lingual
cusp, and recontouring and/or extraction of that tooth might assist with the traumatized lateral
border tongue ulceration, so he referred the patient back to Dr. Renner to discuss these options
with him. Dr. Billman admits he did not biopsy the tongue on May 13, 2015. Any remaining
and/or inconsistent allegations are denied, and strict proof is demanded.

8. Answering the allegations of paragraph seven (7) of the Complaint, Defendants
admit, upon information and belief, that Mr. Lovelace did not follow up with Dr. Renner or
anyone from his office as instructed until November 11, 2015. There was a sharp spot on #32
which Dr. Greiner polished. The York Dental Group records do not document any complaint of
pain in November of 2015 or that a laceration, sore, or ulceration on the tongue was present.
Strict proof is demanded.

9. Answering the allegations of paragraph eight (8) of the Complaint, the Defendants
admit that the York Dental Group records indicate Mr. Lovelace “has another sore area lateral

border of tongue in area opposing tooth 32” and Dr. Renner recommended that #32 be extracted
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and that Dr. Renner referred the patient to Defendant Center for the extraction. Any remaining
or inconsistent allegations are denied, and strict proof is demanded.

10.  Answering the allegations of paragraph nine (9) of the Complaint, the Defendants
admit that on August 19, 2016, Dr. Thomas Simpson biopsied the right side of the tongue in
addition to extracting #32. Defendants deny that the area biopsied on August 19, 2016 had been
present since May 13, 2015. Strict proof is demanded.

11.  Answering the allegations of paragraph ten (10) of the Complaint, the Defendants
refer to the medical records and the testimony of the healthcare providers involved for a
complete and accurate recitation of the care and treatment provided as well as what pathologic
testing revealed. All allegations of this paragraph inconsistent with the medical records and the
testimony of the healthcare providers involved are denied, and strict proof is demanded.

12. The Defendants deny the allegations of paragraphs eleven (11), twelve (12)
including all subparagraphs, thirteen (13), fourteen (14), and the “wherefore” clause of the
Complaint and demand strict proof thereof.

FOR A SECOND DEFENSE

13.  The actions of Defendant Mark Billman, D.M.D., M.D. conform to and were in
full compliance with the applicable standard of care and were within acceptable medical and
dental standards and methods and, at no time pertinent thereto, did Defendant Billman deviate
from any medical or dental standard as it pertains to Thomas Lovelace. Consequently, the
Plaintiffs are barred from recovery against Defendant Billman.

FOR A THIRD DEFENSE

14. Defendant The Center for Oral and Maxillofacial Surgery, P.A. alleges that its
employees and personnel properly followed proper standards recognized and practiced by dental

and medical offices and employers. These Defendants further allege that The Center for Oral

017

9€.T0917dD6T0¢#ASVI - SYAT1d NONINOD - MHOA - INV TE:0T 8T UnC 6T0C - A3TId AT1VIINOHLO3 T3



and Maxillofacial Surgery, P.A.’s employees and personnel practiced that degree of knowledge,
care, and skill equal to that of similarly-qualified employees and personnel and that they acted in
accordance with standards recognized and practiced by dental and medical offices and
employers. As such, there can be no recovery against the practice.

FOR A FOURTH DEFENSE

15.  That the cause of action asserted in the Complaint is barred by the South Carolina
Statute of Limitations in such cases, and that the Defendants plead such statute as an affirmative
defense and complete bar to this action.

FOR A FIFTH DEFENSE

16.  That any injury or damage as alleged in the Complaint was due to and caused by
the sole negligence, recklessness, willfulness and wantonness of the Plaintiff Thomas Lovelace
in failing to exercise reasonable care, due care, or any care for the protection of his own person.

FOR A SIXTH DEFENSE

17.  Defendants allege, as an affirmative defense, that even if Defendants were
negligent, careless, grossly negligent, reckless, willful or wanton, which they specifically deny,
the Plaintiff Thomas Lovelace’s negligent, careless, grossly negligent, reckless, willful and
wanton conduct was greater than Defendants’ alleged negligence, so this cause of action is
barred.

Alternatively, if Plaintiff Thomas Lovelace’s negligence was less than Defendants’
alleged negligence, the Plaintiffs’ amount of recovery, if any, should be reduced in proportion to
the amount of the Plaintiff Thomas Lovelace’s negligence based on the doctrine of comparative
negligence.

FOR A SEVENTH DEFENSE

18.  Any injury or damage sustained by the Plaintiffs as a result of the matters alleged
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in the Complaint were a proximate result of one or more independent, efficient and intervening
causes which the Defendants affirmatively plead as a complete bar to this action.

FOR AN EIGHTH DEFENSE

19.  The Defendants allege, upon information and belief, that any injuries and/or
damages sustained by Thomas Lovelace were due to, caused, and occasioned by a natural disease
process over which the Defendants had no control and, as such, plead such natural disease
process as a complete bar to this action.

FOR A NINTH DEFENSE

20.  That any alleged negligence on the part of the Defendants, which negligence is
specifically denied, was not the proximate cause of any injury or damage to Plaintiffs.

FOR A TENTH DEFENSE

21. Because the alleged acts of negligence occurred after July 1, 2005, this case is
subject to the limitations of liability and provisions outlined in the S.C. Noneconomic Damage
Awards Act of 2005, S.C. Code Ann. § 15-32-200, et seq. The Defendants deny liability as set
forth within this Answer; however, the Defendants answer the limitations set forth within the Act
apply to this action.

FOR AN ELEVENTH DEFENSE

22.  The Defendants assert that this action is governed by the S.C. Noneconomic
Damage Awards Act of 2005, S.C. Code Ann. 8§15-32-200, et seq. Therefore, if Plaintiffs are
entitled to any recovery, which the Defendants specifically deny, recovery for any alleged
noneconomic damages is capped pursuant to S.C. Code Ann. § 15-32-220.

FOR A TWELFTH DEFENSE

23.  The Defendants would affirmatively assert that they would be entitled to any and

all benefits, joint and several liability protections, emergency situations limitations on liability,
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any and all monetary limitations or caps of liability and/or damages under the Economic
Development, Citizen and Small Business Protection Act and the South Carolina Medical
Malpractice Reform Statutes including, but not limited to §15-38-15; 815-32-200; §15-32-210;
815-32-220; §15-32-230; §15-32-240; §15-36-100; and 815-79-125 and any other applicable
provisions under the acts.

FOR A THIRTEENTH DEFENSE

24.  Plaintiffs’ claims for punitive damages should be dismissed pursuant to S.C. Code
Ann. § 15-32-520 and S.C. Code Ann. § 15-32-530 in that there is no evidence which would
support an award of punitive damages, and these Defendants assert all defenses and limitations
of liability provided by statute and case law.

FOR A FOURTEENTH DEFENSE

25.  That any claim for punitive or exemplary damages as set forth in the Plaintiffs’
Complaint against the Defendants would violate the Defendants’ constitutional rights under the
due process clause in the Fifth and Fourteenth Amendments to the Constitution of the United
States of America, Excessive Fines Clause in the Eighth Amendment to the Constitution of the
United States of America, the Double Jeopardy Clause in the Fifth Amendment to the
Constitution of the United States of America, and similar provisions in the Constitution of the
State of South Carolina and/or the common law and public policies of the State of South
Carolina, and/or applicable statutes and court rules, and the Defendants raise these defenses as a
complete bar to the imposition of punitive or exemplary damage against them.

FOR A FIFTEENTH DEFENSE

26.  The Defendants reserve any additional and further defenses as may be revealed by
additional information during the course of discovery and investigation, as is consistent with the

South Carolina Rules of Civil Procedure.
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WHEREFORE, having fully responded to the Complaint of the Plaintiffs, the Defendants
request that the same be dismissed with prejudice together with the costs and disbursements in
the defense of this matter and from such other and further relief as this Court deems just and
proper.

Respectfully submitted,

s/Marian Williams Scalise

Marian Williams Scalise, Esquire (SC Bar No. 6744)
Lydia L. Magee, Esquire (SC Bar No. 16584)
Richardson, Plowden & Robinson, P.A.

2103 Farlow Street, P. O. Box 3646

Myrtle Beach, SC 29578

(843) 443-3581

mscalise@richardsonplowden.com
Imagee@richardsonplowden.com

Attorneys for Defendants The Center for Oral and
Maxillofacial Surgery, P.A. and Mark Billman, DMD, MD
June 18, 2019.
Myrtle Beach, South Carolina
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Fisher's Notes
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Billman's chart

Transcript
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THE COURT: All right.

Thank you.

EVD.
316

540

64

64

274
742
742
742

7142

As you said,
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THE COURT: Sure. That will be fine. I will head

over there.

MS. MCVEY: Thank you, judge.

THE COURT: 1I'll give you my cell phone number and
if for some reason you have trouble getting in the
building or something like that because it is close to
five just call me.

MS. MCVEY: Okay.

THE COURT: My number is (803) 487-4540.

MS MCVEY: Thank you, judge. I appreciate it.

THE COURT: Thank you counsel. See everybody at
9:30 at Moss.

(WHEREUPON, the trial was in recess for the day.

(WHEREUPON, the trial commenced on June 15,
20121.)

THE COURT: While we are waiting, anything we need
to take up before we get started? Anything from the
plaintiff?

MR. KASSEL: One thing, Your Honor. I have given
Miss Butler Plaintiff's Exhibits Number one through 19
and I given them as well to the defense. I believe
that there is an agreement by the parties that these
are in evidence and if I am mistaken please let me
know. If they're in evidence then we're just going to

start to just them and I'll say Exhibit Five which is
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already in evidence.

THE COURT: All right. Any objection to the
defense the plaintiff's one through 19 coming into
evidence?

MR. TIERNEY: No, Your Honor and in similar
fashion we have asked for defendant's one and two to
come into evidence. Defendant's 1 is Doctor Billman's
record -- no, I think I got that opposite. I think
York Dental is Defendant's 1. Doctor Billman's record
is Defendant's 2. We've made redactions as we
discussed in chambers yesterday to those records. The
only caveat is, we also have a backup set should the
door be opened on the alcohol and smoking issue we got
a set. But right now we've got the redacted set in as
one and two by agreement.

MR. KASSEL: That's right.

THE COURT: Any objection to the Defendant's 1 and
2 coming in?

MR. KASSEL: No, and what is being redacted is the
smoking and drinking, but also financial information,
insurance and the like.

THE COURT: All right. Plaintiff's Exhibits 1
through 19 and Defendant's Exhibits 1 and 2 are in
evidence by consent of the parties.

(Plaintiff's Exhibit 1-19 and Defendant's Exhibits
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their list. So here's an example of a differential
diagnosis list for a lesion or ulceration on a tongue.
What are the possibly causes? It could be oral
cancer, it could be trauma from a sharp tooth and the
most important thing about a differential diagnosis
list is that the list has to be complete. If a doctor
leaves off something and it goes untreated or
undetected the patient can die or be seriously harmed.
The next step for differential diagnosis is to
rule it out. And if there is any doubt about what is
causing the abnormal sign or symptom you can't rule it
out. There is no guessing, no almost sure. Every
reasonable cause is listed until it's ruled out.
Doctors don't have crystal balls. They can't know
what's coming in the future and so they use the
differential diagnosis to make sure they don't miss
anything in the present. How do they rule it out?
They do tests. They do tests like biopsies to see
what a lesion is, or they may treat each reasonable
cause and schedule follow-ups to see if the treatment
has made the symptom go away. Sometimes they refer it
to a specialist and as a cause is ruled off they can
cross it off the list. And if they find a cause take
can't be ruled out its then the real cause and you can

start treatment. If the possible cause is dangerous
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or life threatening the doctor must take steps and do
tests and do follow-up soon enough to save the patient
because undo delay can danger a patient's life. And
sometimes you're going to hear that the problem is
exactly what the doctor thought it was to begin with.
But every so often it's something else and that's why
doctors list every reasonable cause and they leave it
on the list until they rule it out. Sometimes a
potential cause is urgent danger and if left untreated
it can seriously harm or kill a patient. When that's
is possible cause even if it's not very likely it must
be rule out. So on a tongue cancer example, you have
to do a differential --

MR. TIERNEY: Your Honor, I'm sorry. I'm sorry.

I would object to the nature of this. It's more of a
closing then a presentation of the evidence. There's
no suggestion of what the evidence will be.

THE COURT: I am going to overrule the objection.

MS MCVEY: Thank you, Your Honor.

In our tongue cancer example the doctor would a
differential diagnosis. He would list trauma. He
would list cancer. Even when a doctor thinks the
tongue lesion is almost certainly due to a sharp tooth
he must monitor the lesion after the tooth is dealt

with. He must formulate a plan. He must insure that
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be monitored and evaluated and treated. Instead,
Doctor Billman did not do a differential diagnosis.
He didn't consider cancer. He took a short cut and
assumed the lesion was from the tooth and by failing
to consider cancer the patient is not informed of the
urgency, a follow-up appointment is not made, the
referring dentist are not informed of the urgency or
what needs to be done and when. And the
life-threatening cancer is allowed to continue to
grow.

On November 11lth of 2015, Doctor Greiner, who 1is a
partner of Doctor Renner, general dentist, sees the
patient in his office for a six-month dental hygiene
checkup. Doctor Greiner sees the lesion near 32 is
larger then it was in May. Doctor Greiner listens to
the patient tells him the lesion it's not painful.
It's just there. Doctor Greiner then reviews Doctor
Billman's letter and schedules the patient to come
back to have the tooth smoothed. Doctor Greiner
schedules the patient to come back a week later and
the patient comes back as instructed.

November 18th of 2015, Doctor Greiner smoothes
tooth 32 as recommended by Doctor Billman and he tells
the patient to come back if that tongue becomes

painful. In June of 2016, the patient notes the
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Lovelace.

Let me explain to you a little about who we are
suing and why. We're suing Doctor Billman and his
practice for five reasons. The first reason is Doctor
Billman on May 13th of 2015 chose to ignore the

possibility of cancer. Doctor Billman did not perform

a differential diagnosis for the tongue lesion. How
do we know that? Doctor Billman's office notes -- and
I am going to show those to you in a minute -- never

mentioned the word cancer or the potential for cancer.
Doctor Billman did not consider the lesion could be
cancer and instead Doctor Billman took that short cut
and he assumed the lesion was caused from the trauma.
Doctor Fonseca and Doctor Spalla, experts in this
case, will explain to you that when a doctor sees a
lesion on a tongue he must suspect tongue cancer. It
has to be watched and followed up on. It's an urgent
danger which left untreated can result in needless
harm to the patient. Doctor Fonseca and Doctor Spalla
explained that when Doctor Billman choose not to
consider cancer he allowed those precancerous cancer
cells to develop and to grow. As a result Tom
developed stage three cancer. The larger the lesion
grows the more drastic the treatment and the

likelihood that it will spread. If caught early a
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simply procedure can be done to remove that lesion and
it's very easy to do. If Doctor Billman had
considered cancer and put it on the differential
diagnosis list he would have ruled it out before it
spread.

The second reason that we are suing Doctor Billman
is that he never told Tom Lovelace that this lesion
could potentially be cancer. Doctor Fonseca and
Doctor Spalla will explain that Doctor Billman is
required to tell the patient about the potential for
cancer. Why? Why is that required? Because the
patient has a right to know so Tom could protect
himself. So that the patient understands the urgency
of what could be taking place in his mouth. Doctor
Billman was required to tell Tom to have that tooth
fixed in two weeks, very timely, and come back to
Doctor Billman so he can evaluate that patient. How
do we know that he didn't mention that to Tom? How do
we know that? There's nothing in his record you will
see recommending a follow-up appointment. There's
nothing in his record setting a time for when the
follow-up should occur. There's nothing in his
letter to the referring dentist mentioning cancer or
recommending a time of when to get the tooth smoothed

or setting a time to follow-up. There's no sense of
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urgency in any of these records.

Doctor Fonseca and Doctor Spalla will explain that
by not telling Tom that the lesion could be cancer he
totally disarmed Tom. Tom is no longer worried about
this lesion. 1It's not hurting him. No one has told
him that it could be urgent. He's been to the
dentist. He's been to the specialist. They say it's
just from the tooth. ©No one tells Tom that it is
cancer or potentially cancer it could continue to
grow. And telling Tom that the lesion could be cancer
is so easy to do. Doctor Billman needed to tell Tom
about the potential of urgent danger so it that it
could be addressed urgently. It prevents needless
harm to Tom.

The third reason we're suing Doctor Billman is, he
choose not to schedule a follow-up appointment for Tom
to return to see Doctor Billman. The return
appointment would be for Billman to check on the
lesion to see that it healed following the smoothing
of the tooth, and if it had not then Doctor Billman
would know that they needed to biopsy the lesion. How
do we know that he didn't schedule or recommend a
follow-up appointment? The records, you will see,
don't have a note to come back or to follow-up. The

record doesn't request a follow-up appointment. And
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asked Doctor Spalla and Doctor Fonseca whether Doctor
Billman was required to intervene to diagnose this
early cancer i1if it was there to be seen? And you will
hear them say that proper intervention is really the
only reason the medical profession exists. And if the
lack of proper intervention to prevent this cancer
from growing allowed harm or led to harm then it is a
cause. Before we came to trial we needed to determine
whether Billman warned Tom Lovelace that this lesion
could be cancer, because 1f Doctor Billman warned Tom
that this lesion could be cancer and Tom just sat on
that information, we would have no reason to come to
court. And so we look carefully at Doctor Billman's
records. And you will see these in blowups of them as
well. Doctor Billman's handwriting is a little
difficult to read. But this is what he determined
diagnosis was. Right lateral border tongue,
ulceration traumatic two. And then his treatment
plan, general dentist, to consider
recontour/extraction. General dentist is to consider
smoothing the tooth and if that doesn't work
extracting the tooth. And you'll have these records.
They're in evidence. You will see that there is no
mention cancer in his notes. No mention of a return

appointment. The note only discusses trauma and it
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only gives two options; smooth and if that doesn't
work extract. And then we look carefully at Doctor
Billman's letter to Doctor Renner on the same day, May
13th, of 2015. And again, I'll translate it. But
this is his diagnosis; right lateral border tongue,
ulceration traumatic. And then his comment. Thank
you for referring Mr. Lovelace. I feel the lesion is
from malposition number 32. Re-contorting may help
but I also discussed extraction with Mr. Lovelace. He
is to discuss his options with you.

No mention of cancer. The letter only discusses
trauma and it you only gives two options for
treatment; smooth, and if that doesn't work then you
would extract. We asked Tom Lovelace, did Doctor
Billman ever tell you this could be cancer? And
you're going to have a chance to met Tom Lovelace. He
is going to testify. And you will get to understand
who he is. He was captain flying big planes for
American Airlines International flights. He's man who
uses checklists and follows up when he is told. And
Tom will tell you that in May of 2015 Doctor Billman
never told him this lesion could be cancer. You will
see that after Tom was told the potential for cancer
in August of 2016 he followed up every time.

Before we came to trial we need to determine if
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Renner Greiner.

ROBERT RENNER, called as a witness, having been
duly sworn by the clerk, was examined and testified as
follows:

THE COURT: Doctor Renner, if you don't mind

removing your mask.

DIRECT EXAMINATION

BY MR. KASSEL:

Q

Are you comfortable?

Yes, sir.

Doctor Renner, I'm John Kassel. We of course have met
Can you start by giving us your full name.

Robert Joseph Renner.

And I'm going to ask you to speak up a little bit and

make sure everybody can hear you.

A

Q

school.

Robert Joseph Renner.

And what is your occupation?

I'm a dentist.

And are you a general dentist?

General dentist.

And what is the name of your practice?
York Dental Group.

Where is that located?

It's on East Alexander Love Highway, next to the high
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Suspicious. It looked suspicious.

Q Suspicious for what?

A Suspicious for cancer.

Q How did it compare to what you thought were hallmarks
of cancer?

A Somewhat consistent.

Q Were you worried about it?

A No, not particularly.

Q Did it need to be followed up?

A I thought so.

Q Would you ignore it?

A No.

Q Would you be worried about it if you were to ignore it?

A Yes.

Q Where was it located in the mouth?

A It was on the right lateral border of the tongue next
to the lower wisdom tooth.

0 On what side?

A On the right side.

0 What tooth?

A The tooth number 32.

Q All right. And in your note, you have a note of what

tooth. What did you write?
A Yeah, so the note says area number three. I believe

that she forgot to include the two. I think she meant to say
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tooth 32.

Q Will you tell this jury on April 30th, 2013 what tooth
was this lesion next to?

A It was next to the lower right wisdom tooth.

0 And give us the number?

A Number 32.

Q All right. How big was the lesion?

A Approximately four millimeters by three millimeters.

Q And is that something you measures or something you
eyeballed?

A Something we measured.

Q Okay. And do you do that with ruler?

A We do it with an instrument called a periodontal probe.

Q And the location on the tongue where this lesion was,
did that give you any concern for cancer or against cancer?

A It's in a common area for cancer, the side of the
tongue.

Q And did you think it looked like a bite mark?

A I can't say specifically looking back on it. I can say

that it's in an area where bite marks happen too.

Q

A

What was your plan?

My plan was to have Doctor Billman or another surgeon

at the center have a look at it and give me their

recommendation.

Q

And the center, is that Doctor Billman's practice?
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Q And by the center do you mean Doctor Billman?

A Yes, sir.

0 And when Tom was in your office did you talk to Tom
about -- well, what did you tell Tom?

A I can only speculate what we had talked about. I'm
sure it was -- we brought up the area to him and mentioned that
we wanted to refer him to the center to get a game plan
together.

Q Did you tell Tom that you thought this was cancer?

A No.

Q So my friend, Mr. Coles, started his opening statement

this morning, told the jury that you were going to tell Tom that
this was cancer?
MR. COLES: Your Honor, object to the leading
nature of this.
Q Is that in fact --

THE COURT: I will sustain the objection on the

phrasing.
Q Did you tell Tom that this was a cancer or not?
A I never used the word cancer.
0 That's not how you do it?
A No, sir.
Q What do you do generally?
A I generally -- you know, you have to tread a fine line

because you want the patient to be somewhat concerned that they
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go for the evaluation but I don't want them to be so concerned
that they're losing sleep over it. So I Jjust tell them that I
don't know what it is but it looks suspicious and I would like

for them to have a second evaluation.

Q Okay. Did you say biopsy to Tom?

A I can't be for certain whether I did or not.

Q Did you say biopsy to Doctor Billman? I want a biopsy?
A I don't believe so.

Q Would you tell an oral surgeon whether to biopsy a

lesion on the tongue or not?

A No, I would not.
Q Can you explain that answer?
A Well, I wouldn't tell another professional the course

of action that I think they should take. I think that's up to
them.

Q Does that rule apply when you're talking about a
specialist who has more experience identifying cancers?

A Yes.

Q I want to show you exhibit number two. Number two in
evidence, and is that your referral to Doctor Billman?

A Yes, it is.

Q And what did you write on the sheet? If you could pull
that up please.

A For examination of the right side of the tongue.

0 And that's where the lesion was?
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Doctor Greiner has his assistant writes his notes for him.

Q And his assistant wrote this note down?

A Yes.

Q That Tom believed that this tooth was cutting his
tongue up?

A It appears so.

Q That's what Doctor Billman told him, right?

A It appears so.

0 Just believe the doctor, didn't he?

A It appears so.

Q So Doctor Greiner polishes the tooth. Is there a
return appointment for Tom?

A There is not. ©Not to see Doctor Greiner. The next
visit is in six months to see the hygienist.

Q Okay. Is there any documentation in this record that

Doctor Greiner said to Tom here is some discharge instructions?
A No.
Q Is there anything in the record that suggests what
Doctor Greiner told Tom to do?
A No.
Q Is there anything in the record that Doctor Greiner

said to Tom you need to come back and let me check this after a

while?
A No.
Q I bet that would be something you would do?
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A Typically.

Q You would want to see -- well, what would you want to
see happen?

A Resolution.

Q In other words did your treatment work?

A Yes, sir.

Q No follow up appointment was made by Doctor Greiner
with the staff with Tom in November?

A That's correct.

0 And you know who Tom is? He's a pilot for American?

A Yes.

Q He's flying to the Caribbean and Europe and wherever
they go. 1It's a busy schedule?

A Yes.

0 And he came into the office in November. Did you know

that he also had an appendicitis that August?
MR. TIERNEY: Your Honor, I object. I try not but
this is extremely leading.
THE COURT: I will sustain the objection.
MR. KASSEL: 1I'll sustain the objection.
Q What information did you have about Tom about having an
appendicitis?
A That was new to me. I just found that out.
Q All right. Bad question. In July, tell us what

happened in July? So the tooth gets smoothed in November and
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then what happened in July?
A Is that...
Q Can you put up the July visit please. Do you remember
this one?
A I don't.
Q Okay. So, if you take a look at the record here, does

that inform you of what is going on in July?

A Yes.
Q And what do you understand happened?
A So I believe that Tom came in on July 7th and Doctor

Greiner and myself weren't in the office but Doctor Perlow who
was another associate at the time was there and she had

prescribed him a bottle of Peridex.

0 And what is Peridex?
A Peridex is Chlorhexidine which is an antibiotic.
Q Okay. Did Doctor Perlow —-- so Tom came in. Do you

know why he came in July?

A I don't.

Q And does Peridex does that have anything to do with
pain?

A No.

Q But he was requesting that?

A Yes, it looks like that.

Q It is a controlled substance that a physician needs to

be worried about?
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No.

What did Doctor Perlow do?

It looks like she okayed the prescription.
And then he went on his way?

Yes.

Did she examine him?

I don't believe she did.

And I just want to get the timing of this just so the

jury understands. You see Tom in April, April 30th of '1l5 and

send to Doctor Billman?

A

Q

Right.

And then Doctor Billman writes you the letter after

looking at Tom?

A Right.

Q I will save this for later because you don't know about
that. And then in November Doctor Greiner sees Tom and fixes
tooth 327

A Right.

Q And then actually does it on the 18th?

A Right.

Q Okay. And then in July of the next year Tom is back

Doctor Perlow?
That's correct.
When do you see Tom next?

I think I saw him in August, August 11lth.
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note that --

MR. COLES: Your Honor, I apologize. That's
leading.

MR. KASSEL: I haven't gotten to finish the
qguestion.

MR. COLES: 1It's so leading already though. It's
terribly leading.

THE COURT: Counsel, let him finish the question.

MR. KASSEL: Hold your objection.

Q If you were rest assured by that letter of what Doctor

Billman had sent, if Doctor Billman had told that to Tom, how do
you think he would have felt?
MR. COLES: Your Honor, now I add not only
leading, but it's calling for speculation what another
person thinks or would have thought.

THE COURT: I am going to allow the question.

A I can only assume that he was relieved as well.

Q All right. What action did you take?

A I referred him back to the center to have tooth 32
extracted.

Q And did you do a referral form for that?

A I believe so. I don't know if there is one on record.

Q And was an appointment made for Tom to go back to --

this is exhibit five in evidence. Was there appointment made

for Tom?
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A One.

Q Now, in your training, are you telling the jury that

you were never trained in how to identify suspicious areas on a

tongue?
A No, I was.
Q Okay. Absolutely. This is your community. You were

absolutely trained as a professional how to recognize areas in
the oral cavity, the tongue, that might require further
attention, correct?

A Correct.

0 And in this case on April 30th, you identified that

spot on Mr. Lovelace's tongue, correct?

A Correct.
Q And your records -- and we can get them back up again
if you need to -- your records mention specifically biopsy. Do

you recall seeing that in your record when Mr. Kassel put it up

for you?
A I think so, yes.
Q And there was some questions about whether you

mentioned cancer and whether you mentioned a biopsy to Mr.
Lovelace. Do you recall those questions? I'm about to ask
them, but Mr. Kassel asked you. Do you recall that?

A Yes.

Q And again, 1is it true that you and I have never met

before today, correct?

044




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Renner - Cross by Mr. Coles

151
A I didn't know. I'm speculating, if it was my choice I
would prefer the recontouring.
0 Well, what did the office do first, recontour or
extract?
A Recontour.
Q So does that lead you to believe that Mr. Lovelace told

your office I want to keep it the tooth. Let's smooth it first?

A Sounds accurate.
Q Now, when that letter was received in your office, you
testified earlier -- we can show it to you if you want to see it

-- that your office would have called Mr. Lovelace or contacted

him to make an appointment, correct?

A Correct.
Q And you would do that I you presume because April 30 --
let me make sure I get those dates right -- April 30, 2015 you

see a spot on the tongue and you send to Doctor Billman,

correct?

A Correct.

0 May 13, Doctor Billman interacts with the patient,
correct?

A Correct.

Q May 13, Doctor Billman sends you a letter, smooth or

extract, correct?
A Correct.

Q When that comes into your office you sent the patient
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Mr. Kassel pointed that out. And the question I am about to ask

you 1s going to be very difficult. As a lawyer who has
represented a lot of doctors I sort of apologize for this.

Doctor Greiner told you that when he saw Mr. Lovelace on
November 11 and smoothed the tooth seven days later, that the
lesion looked angry to Doctor Greiner, correct?

A Correct.

0 November 11, patient hasn't been back to Doctor Billman
in months is in your office not seeing you but seeing your
partner, Doctor Greiner, and Doctor Greiner tells you that the
spot on the tongue on November 11, looks angry, correct? That's
what he told you?

A I don't know if he used angry or ugly, but they both
sound pretty bad.

0 All right. And after confirming with his own eyes, his
own senses that this spot looked angry or ugly and smoothing the
tooth, you would have absolutely expected Doctor Greiner to tell
the patient come in. I'm smoothing this tooth because it is
going to take care of this angry, ugly spot. Come back so we
can check. You would expect that, wouldn't you sir?

A I would.

Q And did Mr. Lovelace come back to your office at any
time from November when that tooth was smoothed, November of
2015 all the way up to July of 20167

A No.
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Q You were asked -- let me ask you this question, sir.
If one of your patients has a sore spot on their tongue, an
ulcer, and your patient is told this spot is most likely due to
you biting it or sharp tooth, something of that nature. If the
source of the trauma is removed, but yet the sore area remains
you would expect your patient to come to you and say, doc, I did
what you said. I removed that tooth. I let you dull that
sharpness but I still got this area. You would expect that,
wouldn't you?
A I would expect that.
MR. COLES: One moment please. Sir, thank you,
very much.
THE WITNESS: Thank you.
THE COURT: Any redirect Mr. Kassel?
MR. KASSEL: Very briefly, Your Honor.
REDIRECT EXAMINATION
BY MR. KASSELL:
Q Doctor Renner, thank you for your patience with us in

this process.

A Sure.
0 In the November note, where it talks about EIE and
that's not from 0ld McDonald -- EIE NSF. It's an examination of

the mouth. NSF, no significant findings?
A That's correct.

Q That's not true, right?
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A No, that's clearly not true.

Q So, November of 2015 Tom had a lesion on his tongue
that your partner you understand described as ugly?

A Right.

0 Because there would be no reason for Doctor Greiner to
smooth that tooth if there was no lesion present?

A That's correct.

Q My friend, Mr. Coles, talked to you about protocol.
What's your protocol? If somebody has this big old lesion on
their tongue, what's the protocol in your office? Do you
remember those questions?

A Yes.

Q The protocol would be to get the patient to come back?

A That's right.

0 Is there a difference, Doctor Renner, between what the
protocol is and what actual may happen on any given day in a
dental office or doctor's office?

A Meaning it doesn't always happen the way we want it to.

Q Exactly. So you can't testify, or can you testify in

November, Doctor Greiner followed some protocol informing Tom to

come back?

A I can't. I don't know.

Q Certainly a protocol would be to set up a return
appointment?

A Typically.
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Q And that -- was that done?
A I don't believe so.
Q You know there are a lot of ways to talk to a patient

I learned through this case. Come back if you have a problem.
You've heard that before. Come back. Let me see if you have a
problem. Kind of putting it on the patient to figure out what's
going on.

Do you side on that or do you prefer to see it yourself?

A Prefer to see it myself.

Q Sometimes people say come back if you have a problem,
or they say come back if you have continued pain. Have you

heard that?

A I have.
0 Do you know if Doctor Greiner said to Tom, I smoothed
your tooth. If you have continued pain I want you to come back?

Do you know if you said that?

A It' possible.

Q The source of the trama was the tooth. That was your
understanding?

A That is what I was going off of.

0 The tooth had two problems to it, didn't it? One was

it was sharp at the top on the cusp and the second was it
leaned. Is that right? At least according to Doctor Billman?
A I don't remember.

0 In Doctor Billman's letter to you?
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MR. COLES: Your Honor, I object. Leading.

THE COURT:

MR. COLES: And beyond the scope of direct.

MR. KASSEL: I was trying to address -- let me
change the question judge.

THE COURT: All right.

Q If the tooth has two problems and only one is
addressed, that tooth is still going to cause some problem to
that tongue, is that right?

A Correct.

MR. KASSEL: Nothing further.
THE COURT: Any recross, Mr. Coles?
MR. COLES: Very brief. Just on one new thing that
was said.
RECROSS EXAMINATION
BY MR. COLES:

Q Doctor Renner, that NSF, tell the jury again what that
NSF means?

A No significant findings.

0 And unless I heard you wrong and I don't think I did.
You just said in response to Mr. Kassel's question that Doctor
Greiner, your partner, got it wrong when he wrote NSF, correct?
I think you just said that.

A Yeah. I mean I would -- yeah. Yeah, he it did.

0 And that was on November 11, correct?
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0 All right. So what is the standard of care for an oral
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surgeon who is sent a patient that has got some kind of lesion
on the tongue?

A Well, I think it can be as simple as any medical
problem we deal with. The first part is taking a history. So
that's the first thing we need to do is sit down and listen to
our patient, and if we have other records that may help out in
that history that's the first thing we want to do, because that
often can really help to figure what things are based on that
alone. After we completed a history which would include
background of the patient, et cetera, any other pertinent
information about their medical history. Then we move on to a
physical examination. So, you know, it would be a detailed
physical examination particularly of that area itself and we try
to mentally correlate what we heard them telling us and we
gathered from records with our physical examination. Following
that we're going to think about some kind of what we call
assessment. So we are trying to you think of what this is.
Usually there is a list of things that something could be. We
call that differential diagnosis. That's one of the things I
kind of hammer into the medical students early so that they can
help create that. 1Its basically a list of possibilities. The
things what something could be. You know, so we do that in our
heads and some people are better about writing it down then

others. But we all do it at least in our heads at minimum, and
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that's what we think with our assessment and then we institute a
plan.

They came to us for care so then we are going to figure out
what we are going to do for that. And then explain that plan to
the patient so they are on the same page. And it's not a
dictatorship, of course by any means. We call it shared
decision making. So we have to educated the patient as to why
we are doing what we do, so they are understanding what we are
doing for them and why. And sometimes they are more than one
option in a situation and so that's where that shared decision
is really important so they can help guide what they want. What
their expectations, needs and what they feel is reasonable
because we are not always in agreement.

Q When you create your differential diagnosis -- when a
reasonably prudent physician creates a differential diagnosis of
the possible causes or in this case a lesion, which ones are
concerning and need to be really focused on?

A Well, we always, you know, you always want to think the
worse things first. And they're not usually the most likely,
but you always want to worry about what's going to cause the
most harm for a person. So anytime we see a lesion the first
thing that pops up in our head is, is this cancer or precancer
and with experience, and expertise you know, you kind of get
that gut feeling on how likely something is. You don't know

until you have pathology. As I mentioned earlier, the only way
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way to diagnose and know something is with pathology. But,
yeah, you always think about the red flags and stuff that is
really going to bring harm to somebody is.

Q Could a reasonably prudent physician if they were
entertaining precancer or cancer but thinks it's remote not work
that up?

A No. So the patient comes to you to for a problem. You
need to figure out what that problem is. You may not be able to
make that diagnosis that second that you're sitting there with a
patient but you follow through to figure out what the diagnosis
is and to finish the treatment to the patient.

Q If you got your list and cancer is on that list, how do
you go through that 1list?

A Well, you talk to the patient. Tell them what your
thoughts are in this situation. What you feel is most likely,
but you also tell them what could concern you about the
situation and then you need to try to institute a plan to
reverse whatever the potential cause was or to treat the area if

there is no obvious cause.

Q We heard the term rule out. Do you use that term?

A Yes, I use that term a lot.

Q Tell me what that means?

A Rule out means we got to eliminate something as a
possibility.

Q And how can you go about doing that?
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A Well, one way to rule out something, you know, as I
mentioned earlier to get a tissue. To get a biopsy of
something. As I mentioned, you can't diagnose something without
that. You can be as suspicious as you want but without the
pathologist assistance and that biopsy that is our way of fully
evaluating something.

There are times when people can have a lesion, a pathology,

that may regress on its own too. So follow up is important too.
Q Can follow up help rule out?
A Oh, absolutely. If you see something disappearing in

front of your eyes we all had a sore or a wound of some sort.

We don't obviously have to cut everyone's wound and lesions that
we see. We follow it and we watch it ourselves and see
something disappear.

Q And if this list on a differential includes potential
cancer, 1s there a level of urgency about when you're going to
do a biopsy or when you're going to do a follow up to rule out?
Talk to us a little bit about timing?

A Yeah, I mean, some things will tell you it's cancer the
second you look at it. You know, somebody has a large it looks
like mushrooms growing out of their tongue. Right then and
there you kind of know what's going on right then and there.
There are other times when things are much more subtle.

Whenever we are thinking about more subtle lesions, cells turns

over typically about two weeks for the lining of our skin in our
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mouth so you want to see somebody back around that time period,
you know, plus or minus a few days given scheduling issues and
follow along with that. If it's not improving by that point
then a biopsy would be warranted.

Q Okay. Under the standard of care what's the obligation
about communicating to the patient?

A As I mention earlier that's what we do as physicians.
We're physicians first. We are surgeons second, but we're
educators to. You don't have to be teaching residents to be an
educator. You educate your patients at every interaction with
them.

0 And what about under the standard of care, what is the
obligation to communicate with the referring physician or doctor
that sent you the patient?

A I think that's extremely important to do that. Send
your letters back, detail your entire note. I use to send my
entire note straight to the referring physicians and I ask if
there is anybody else that they want to receive a note because
sometimes there is somebody that is involved in their care. So
I send my entire letter to them with everything that we talked
about. Everything that we were thinking and what we did with
our shared decision making plan.

It only behooves the patient that we do such feedback with
the other physicians no matter what their field of practice is.

Q Under the standard of care, what is the obligation by a
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reasonable, careful and prudent physician, oral surgeon,
regarding appointment, follow-up appointment?

A Well, as I mentioned earlier, you need to see the
lesion, the problem that they're coming to see you and see it
end. You know, if it is something that you don't treat or can't
treat then, you know, you need to find somebody that does. So
you have to have follow up through with the patient in order to
find a resolution for their problem. So you take ownership of
them.

A How do you take ownership? How do you follow up.

A You make a schedule appointment for them at that time.
You tell them flat out this is what's going on and I want to see
you back to evaluate you in X amount of days or weeks.

Q And under the standard of care for a reasonably prudent
oral surgeon, what is the obligation to document that in the
chart?

A That's not just for not an oral surgeon. That's every
doctor. Your note is your way of organizing your thoughts.

It's the way you manage your patient. It's the way you
communicate with your patients, with your staff and with other
physicians. If it's not documented I've always been taught it
never happened. It doesn't exist.

Q Where were you taught that?

A Every day of medical school.

Q You talked about under the standard of care doing a

056




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Spalla - Direct by Mr. Kassel

196

differential diagnosis. You talked about formulating a plan.
You talked ruling out. You talked about return appointments.
You talked about informing the dentists who referred the patient
himself. You talked about documenting. Those kinds of things,

do they have a patient safety aspect to them?

A Oh, absolutely. I think that's the point I was trying
to hammer home with. We do all this for the patient. For
everyone of you when we see you. It's taxing, you know, to make

these notes and keep everything straight, but it's part of the
job of taking care of people. So it's only for the patient
safety and benefit that we go through all of that.

Q And this idea of patient safety, how does that relate

to the standard of care?

A Well, I mean the standard of care is designed to keep
patients safe. That why we think of something out of a certain
level of care. You come to see us. You expect care. You
expect trust. You expect a working relationship, and doing all

of these things helps to facilitate that. Keep you safe.

Q I want to talk to you about Tom, Tom Lovelace. Can you
talk to us a little bit from your review of the records about
your understanding of Tom's presentation to Doctor Renner, the
dentist and then Tom's presentation to Doctor Billman on the May
13, 2015 wvisit?

A Yeah, from what I recall of the records, Mr. Lovelace

presented to his dentist and stated that he had an area on the
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right lateral, side of his tongue. That was bothering him. I

think he felt that he might have bit it approximately two months
prior. And the dentist noticed an area next to there. I don't
remember if his exact word was lesion or ulcer. I don't know
the exact wording. Still has pain. Yeah, he doesn't have a
description I see in this page right here. But then because the
dentist didn't like the look of it, he referred the patient over
to Doctor Billman to take a look at the tongue.

Q Okay. And did you get an understanding of Doctor
Renner's assessment of the size?

A It says here four by three millimeters.

Q And where was this lesion? Your understanding of where
the lesion was?

A Adjacent to tooth number 32 which is your back molar.
So down by the right, like I said, posterior. Further back in

the mouth, lateral side of the tongue.

Q And on the bottom jaw?
A And on the bottom adjacent to your wisdom tooth.
Q So tell me about your review of Doctor Billman's visit

with Tom?

A Doctor Billman recognized that there was an area that
was concerning on the tongue. He felt that the area was
traumatic and likely due to an irregularly positioned and shaped
tooth number 32.

Q Okay. And I put up here his record and can you see his
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record that you have with. And where did Doctor Billman see
this lesion? Where was it in the mouth?

A It says right her there, right lateral border tongue
ulceration, traumatic number 32. So he believes it is a
traumatic ulcer due to tooth number 32.

Q And what was his plan according to the record?

A His plan was to send the patient back to the dental
group to either have the tooth restored, shaved, smooth so it
didn't feel rough or irregular or have the tooth extracted. He

was deferring to the referring dentist for management.

0 Let's look at this record for a moment, and I want to
ask you, do you believe that this record -- your review of it,
did Doctor Billman -- do you have an opinion most probably

whether Doctor Billman complied with or deviated from the
standard of care in evaluating this lesion?

A The issues that I have with the deviation of the
standard of care in this record is there's no differential
diagnosis. There's no discussion of potential malignancy or
cancer in this situation. There was no defined follow up for
himself to insure that the lesion for which he was referred ever
got addressed and went away.

Q What would you have expected if there had been
consideration of the differential diagnosis?

A I mean, I would expect that he would alert Mr. Lovelace

the possibility that something like this while may not be cancer
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0 Correct. And when the patient, Mr. Lovelace, presented
to Doctor Billman's office on May 13,2015 is it true that you
agree it was reasonable for Doctor Billman to think this could
be all related to the sharpness of the tooth or the
malpositioned tooth?

A It's reasonable to think that could be a cause.

Q And it was reasonable to try to remove the source of
the irritation before proceeding to a biopsy stage, correct?

A Yes.

Q That was all reasonable to the extent Doctor Billman
said, I think this could be caused by the sharpness of the
tooth, or I think this could be caused by the malpositioned
tooth. It was reasonable for Doctor Billman to say, let's
address that first, correct?

A Correct.

Q And you talked about a concept called ruling out.
That's ruling out, correct?

A No, that's not ruling out. To rule out would be you
would have to have some kind of confirmatory either follow-up
examination or biopsy to rule out.

0 Thank you. That level of detail, thank you for that.
I was much too short handed when I said that.

When Doctor Billman saw the patient on May 13th and concluded
I think this sore could be related to the sharpness or it could

be related to the malpositioned nature of the tooth, it was
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appropriate for Doctor Billman to say let's address that

potential cause, first and see if that takes care of it,

correct?
A Yes.
Q You did read Doctor's Renner's deposition, correct?
A Yes, sir.
Q And Doctor Renner -- to make sure we are all on the

same page, 1is the dentist who originally sent Mr. Lovelace to
Doctor Billman, correct?

A Yes.

Q And do you recall when you read Doctor Renner's
deposition that Doctor Renner said he was aware from the letter
Doctor Billman wrote that Doctor Billman was trying to rule
things out and figured out what was causing this lesion?

MR. KASSEL: If Your Honor please. Doctor Renner
has testified.

THE COURT: Hold on one moment.

MR. KASSEL: And his testimony should speak for
itself and Mr. Coles had an opportunity to cross
examine Doctor Renner and so I think that's what the
record should be in front of this Jjury.

THE COURT: Let me hear the entire question before
I make a ruling.

MR. COLES: And Your Honor, this is an expert

witness who reviewed Doctor Renner's deposition and is
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0 So to be crystal clear on that, when it comes to Doctor
Renner and Doctor Greiner based on your review, open quote, a
very disappointing breach of the standard of care, correct?

A That's correct.

Q And you also said, "Very lazy in their practice. They
clearly didn't take care of this patient."?

A That's true.

0 We talked about Doctor Renner and Doctor Greiner. Let
me briefly ask you, do you recall Doctor Perlow?

A Yes.

Q I'll remind you she was a dentist at that same office?

A Right.

Q Do you recall you were critical of her?

A Yes.

Q Tell the jury why you were critical of Doctor Perlow?

A From my recollection of the interaction Mr. Lovelace

was at the dental office, York Dental, and requested a refill on
a medication, an antibiotic mouthwash call Peridex. So he had
requested a refill on that and Doctor Perlow provided him a
refill with no questioning, no examination, no follow-up.

0 And when Doctor Perlow had that interaction with Mr.
Lovelace nobody alerted Doctor Billman to that, correct?

A Correct.

Q And when Doctor Greiner smoothed the tooth as Doctor

Billman asked them to do, no one followed-up and told Doctor
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So, I reviewed the records of York Dental, the Center for
Oral and Maxillofacial Surgery, the records of Doctor Brick man,
the records of Doctor Fisher, Doctor McCannon, Doctor Patel,
Piedmont Medical Center, CMC Hospital and the EFAA records.

I've reviewed depositions of Doctor Billman, Mr. Lovelace,
Mrs. Lovelace, Doctor Renner, Doctor Greiner, Doctor Perlow,

Doctor Lecholop, Doctor Day, Doctor Spalla and Doctor Simpson.

0 Okay. Who is Doctor Lecholop?

A He's the expert on the defense side. He's Chairman of
the Department of Oral Surgery at -- Medical -- MCS.

Q MUSC?

A Yes. MUSC. Sorry.

0 And who is Doctor Day?

A He is also in that faculty in the Department of ENT.

0 I want to ask you about the visit with Tom and Doctor

Billman on May 13, 2015. And if we can put that up on the
screen and that is exhibit three.

I want to ask you about that visit. Tell us -- and can you
see that screen Doctor Fonseca?

A Yes, I can.

0 And there are -- what I call translations off to the
side so you can read it if you have any trouble.

A Good.

0 What was Doctor Billman's job after he was -- after Tom

was referred to Doctor Billman by Doctor Renner?

063




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Fonseca - Direct by Mr. Kassel

287

A Doctor Billman's Jjob was to diagnose the lesion that
was on the tongue.

Q And what history does he get?

A Well, first of all, Doctor Renner just sent a slip and
it says evaluate right lateral tongue. So he didn't get very
much from that in terms of what he was suppose to do. As an
Oral and Maxillofacial Surgeon if you have a lesion that
somebody has referred to you it's your obligation to come up,
develop -- get a history. Develop a differential diagnosis and
then figure out what the diagnosis is.

Q Was history did he get?

A That it had been present at this time now been present
for seven weeks. When he saw Doctor Renner it was present for
five weeks. That it was a -- and he had bit his tongue five --
seven weeks from this time and that there was an ulcer in that
area. That's the extent of the history. There's no description
of the size on this one or how it appeared.

Q Would you typically expect that?

A Yeah, it would be good to document that for somebody.
This was a multi-oral surgeon practice so down the road Doctor
Billman may be on vacation and Doctor Simpson may see him. It
would be good to know what size it was, what it looked like so
that you could compare. That's one of the benefits of
documentation.

0 What did Doctor Billman based on his records conclude?
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A That this was a traumatic ulceration based on having to
do with tooth number 32.
Q And this record is dated the day of the event?
A Correct. It should be 5/13/15 and it is.
Q And did Doctor Billman prescribed any medication?
A At this time he -- I'm seeing if he put him on Peridex?

I think he put him on Peridex. I don't see that though. Wait.

0 I see RX.

A Where do you see?

Q At the bottom right.

A Yes, at the bottom right. Peridex.

Q Per log.

A Per log which means I think prescription log.

0 And what is Peridex?

A Peridex is chlorhexidene. It's an anti-microbial,
anti-inflammatory rinse. A lot of dentists and periodontists
use it to decrease peridontal disease. It decreases
inflammation. So, makes the patient a little bit more

comfortable. Takes away some of the pain because inflammation
-- some of the toxins that come out of inflammation will elicit
pain. So it's comforting.

Q Okay. And what was the treatment plan that you see on
this record made on the date of the visit?

A For him to go to the general dentist and consider

recontouring or extraction of tooth number 32.
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Q And what is your understanding of why that's the
recommendation?
A Because Doctor Billman thought it was due to the tooth

having a sharp cusp and a being lingual version. Tilted towards
the tongue.

Q When we look at this document from May 13th, do you see
any evidence that Doctor Billman made a differential diagnosis?

A No.

Q Do you see any evidence of potential causes he
considered other than trauma?

A No. There was no differential diagnosis on this sheet.

Q And why do you say -- why do you say he didn't consider
anything other than trauma?

A Because that's all he wrote down.

0 And what would a reasonable, careful, prudent
practitioner have written down if they were considering --

A Their differential diagnosis. In this case
specifically it would have been precancer, cancer, and a
traumatic ulcer.

Q Do you have an opinion most probably whether Doctor
Billman complied or violated the standard of care regarding

formulating a differential diagnosis?

A Yes, I do.
0 What is your opinion?
A He did not.
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0 He did not what?
A Develop a differential diagnosis.
Q And is it that breach of the standard of care?
A Yes, it is.
0 And in your view -- I think you answered this, but what

would a reasonable and prudent physician have put down as part
of a differential diagnosis on this presentation?

A Precancer, which under precancer you have dysplasia and
under dysplasia you could have mild, moderate, or severe,
carcinoma in situ, but all have you to do is put precancer. You
don't have to list all of those. Cancer and a traumatic lesion.

Q When you is look at this record that Doctor Billman
wrote on the day that he was visiting with Tom, do you see any
action in this letter -- in this note that would allow you to
conclude he was making a plan to rule out cancer?

A No, I don't see anything in these notes.

Q If he was actual considering cancer or precancer on May
13th, what would have you expected a reasonable practitioner,
careful practitioner to have done if they had that differential?

A To document on his record that was one of his concerns
on his differential.

Q And then how would you expect that doctor to test?

That was the word you used, test. Test or rule out?
A Well, he could have gone straight to a biopsy. It had

been present for seven weeks. The rule of thumb that we have in
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he's is the patient -- one of the patient's experts.

Q He's and expert for the patient as you are, correct?

A Correct.

0 And Doctor Spalla is an ENT facial plastic and he told
the jury yesterday he has a certain expertise in treating
cancers of the face?

A Yes.

Q Do you generally know that?

A Yes, I do and he's from Cooper Hospital in New Jersey.

Q And one of the things Doctor Spalla told this jury was

that based on all of his review of the records as of November

2015 the patient did not have invasive carcinoma.

A That was his opinion.

Q Yes, sir. Do you agree with that opinion?

A No.

Q You disagree with Doctor Spalla?

A I agree with what Lo -- what's is the oral surgeon's
name at MUSC -- Papalus.

MR. KASSEL: Lechelop.

Q I'm not sure who you are referring to.

A Lechelopus.

Q Okay. Have you read Doctor Spalla's deposition?

A Yes.

Q And one of the things Doctor Spalla told this jury

yesterday was that it was the right decision by Doctor Billman
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at the beginning to suggest smoothing the tooth. If that was

the patient's preference and if that didn't work to extract the
tooth. That was the right call to make? Do you agree that was
the right call for Doctor Billman on to make?

A Yes.

Q And Doctor Spalla told this jury yesterday that if the
tooth had been smoothed and then perhaps extracted the cancer
never would have happened. Do you agree with that?

A I don't disagree or agree with it. We don't know.
There's no way of knowing.

Q So -- and I realize I'm asking you to accept what I'm
telling you and the jury heard it yesterday. They're the final
judge of what was said or what was not said. But if Doctor
Spalla said if the tooth was smoothed or extracted the cancer
would not have happened, you Doctor Fonseca are saying I neither
agree nor disagree with that. Is that correct?

A Correct because his assumption was that there was a
biopsy. That we knew what it was. We didn't know what it was.

Q When you read Mr. Lovelace's deposition do you recall
that one of the things Mr. Lovelace said was that he
categorically denied that Doctor Renner or Doctor Greiner ever

mentioned cancer?

A Or biopsy.
0 Yes, sir.
A Yes, I recollect that.
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angry lesion, he was in the best position at that time to know
what was going on with the patient, correct?

A Correct.

Q And you told us that as a dentist he absolutely should
have told that patient to come back or told that patient get
over to Doctor Billman?

A Correct. That's what I said.

Q Just a few more questions, sir. Do you recall in your
deposition that being asked, based on everything you've read,
specifically what Mr. Lovelace has testified to, after the tooth
was smoothed by Doctor Greiner on November 18, 2015, the area
according to Mr. Lovelace seemed to go away and he wasn't having
any problems?

A I don't think he said it never went away.

Q Correct. This is not a memory test. I'm not trying to
put you on the spot, sir.

A Right.

Q I am just saying do you remember in your deposition
when you were asked that you said after the tooth was smoothed
Mr. Lovelace seemed to think the problem had resolved and there
was no issue at that time?

A Well -- my interpretation of what I said is that it got
better. He said it got better.

Q Correct.

A Better is not gone away.
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Q So on the November 11th visit you asked Doctor Greiner

could he go ahead and smooth the tooth down, correct?

A Correct.

Q And he wasn't able to do it on that visit?

A No, I had to make an appointment.

Q And so you made an appointment for a week later?

A Correct.

Q And you came to that appointment?

A That's correct.

0 And tell us what is the smoothing down of the tooth

like? What is that process like?

A I don't think I could explain it better than the
dentist that was here the other day. It's a high price dremel
tool and it surprised me a little bit because there was no
sedation involved. There was -- and there was no pain. It was
just he went in. He trimmed the tooth, smoothed it and I think
they referred to as contouring, but he smoothed I guess the
sharp area. I doubt I was in -- from coming in the door to
leaving I probably wasn't there 15 minutes.

0 After Doctor Greiner finished smoothing the tooth did

he say you got to go back and see Doctor Billman?

A No, he didn't say anything.

Q Did he tell you that Doctor Billman wanted to see you
back?

A No
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Q Did Doctor Greiner tell you to come back so he could
look at this spot on your tongue again?

A No, I had an appointment scheduled, a six-month
routine.

Q And that's a good point. On November 18th when you
left Doctor Greiner's office a routine -- a follow-up
appointment was made, is that right?

A It was probably made on the 17th.

Q I'm sorry. I changed stuff on you.

A It was probably made on the 17th. The chart you have

on the initial visit where we see Doctor Greiner.

Q On the eleventh?

A On the eleventh, I'm sorry.

Q That's okay.

A Because when you go in for a routine cleaning your

appointment is made six months in advance and you really don't
have any idea what your schedule is six months in advance. So I
would say on the 1lth an appointment was made for six months
later, yes.

Q And then on the 18th there was no follow-up appointment
made or even recommended to you?

A No.

Q If Doctor Greiner had said, I want you to go back and
see Doctor Billman so he could look at this lesion now that we

smoothed your tooth would you have done that?
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A Certainly.

Q If Doctor Greiner had said I want you to come back to
me in a week or two so I can look at this spot would you have
done that?

A Yes.

Q When you left Doctor Greiner's office in November of
2015, were you concerned at all about this spot on your tooth --
you spot on your tongue?

A I had no reason to be concerned, no.

Q So Doctor Greiner again did not express any urgency to
you about this tooth or this spot on your tongue?

A That's correct.

Q After you had this tooth smoothed did it help at all
with the rubbing on your tongue?

A It may have helped, but again, because the tooth was a
tooth, again, it wasn't something I was concerned with. It just
wasn't causing me a problem. It wasn't painful. It was Jjust
like a say it was just like a place there. It was a place.

Q Did that change at some point? Did the lesion become
painful?

A The lesion in June of 2016 became very painful over
three -- three, four week period became very painful very

quickly. It was like a sore had just opened and it was
irritated with everything I did from eating to speaking to

talking. Yes, so over a period in June of three or four weeks
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it just blew up so to speak.

Q And what did you think was going on in June when the
pain kind of really started in earnest?

A I thought it was a tooth problem. That's what I had
been told. That's what I had been assuming for 12, 13 months.
It was a tooth problem. I assumed the tooth had either
sharpened itself again, some way, or it had moved around to the
point where it was cutting my tongue very badly now you.

Q And what did you think you were going to have to get
done to deal with the pain?

A The next step in Doctor Billman diagnosis was to have
the tooth extracted.

Q So is that what you thought, the smoothing didn't work

so we will have to go to the extraction next?

A That was my thought, yes.

Q The jury has heard a little bit about you going to
Doctor Renner's office on July 7th of 2016. Do you remember
that?

A Yes, ma'am.

Q Tell us about that visit?

A Through June when my tongue just kind of blew up there,

I went by my dental group and I explained to the receptionist
there. I don't know them friendly wise, but they recognized me
as a patient and I them. And I explained to the receptionist

that I been to see Doctor Billman. I had been given a rinse for
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my tooth that was rubbing my tongue and I would like to get a

prescription for this rinse. I don't remember the name of pp
Peridox -- or pera -- whatever it is. And the receptionist says
I will need to get a dentist to see you. So I said okay. So
I'm waiting there at the check-in in the lobby and a lady
dentist comes out that I've never met. It turns out her name is
Doctor Perlow. I never met her and she says what do you need?
What's going on? And I told her what I told the receptionist.

I had been to see Doctor Billman a year before then and I had
this tooth that was sharp that was cutting my tongue. He had
given me some rinse and its cutting me very bad now and could I
get a new prescription for this rinse. And she essentially
especially by today's standard in the medical field I think --
and I'm not in the medical field but from what I understand, she
gave me an excellent telemed over the counter even though she
didn't look in my mouth. I told her what the problem was I
thought and she said, okay. And so she allowed me to get a
prescription.

I told her that Doctor Billman told me to have that tooth
smoothed and it was cutting my tongue again pretty badly now and
Doctor Billman had recommended that if smoothing the tooth
didn't remedy the problem that the tooth would have to be
extracted. I said I need to go back to Doctor Billman to get
the tooth extracted and her comment was we can do that here. So

she did give me the prescription and I went about my business
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and I got the prescription filed.

Q Did anyone from Doctor Renner's office call you back
after that wvisit? How did you come to see them again?
A In a period of a couple of weeks I did get a call from

York Dental Group, Doctor Renner's practice and the young lady

asked -- the young lady asked me --
Q Take your time. Do you need to take a little break?
A The young lady that called me from York Dental Group

says the doctor would like to know how the sore in your mouth is
and I told her. I said it's still there but I got about two
weeks of rinse to use because the bottle last three or four
weeks. It's just one rinse a day and I said I got about two
weeks left and if it's not better by then I was going to call
and come in and see you. So the young lady that called me said
Doctor Renner would like for you to come in as soon as you can.
So again, we looked at our schedules, his and mine. Again no
urgency see other than he would like for me to come in. So we
scheduled a visit with him it looks like August the 11th and
that would be about right, yes.

Q Tell us about that visit with Doctor Renner on August
117

A That was not a routine visit. It was not a dental
hygiene visit. That was strictly to look at the place on my
tongue. He looked at it. His assistant may have been in there.

He look at it and he said I would like for you to go back to the
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Any time -- and I've been to several specialists over the years
-— any time I'm referred to a specialist to look at a problem or
situation or something that's questionable, I have concern of
what the results of that meeting will be, yes.

Q All right. And do you recall how long your visit, your
encounter, your meeting, whatever you want to call it with

Doctor Billman was on May 137

A It was not long. I would say 20 minutes.
Q Twenty to thirty minutes do you recall saying that?
A That would be reasonable from the time that I got there

to the time that I left, yes.
Q Okay. And I'm talking about the actual you and Doctor

Billman's presence is that, do you recall about 20 minutes

roughly?
A At the most roughly, vyes.
Q And do you recall Doctor Billman looking in your mouth?
A I do.
Q And do you recall Doctor Billman telling you I think

first thing, we should either smooth this tooth or have it
extracted?
A After he looked in my mouth and set back in his chair,

that's correct.

0 And the tooth we're talking is tooth 32, correct?
A Yes.
0 It's the last -- the wisdom tooth. The last tooth on
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the bottom on the right, correct?

A That's my understanding, yes.

Q And when Doctor Billman discussed with you smoothing
the tooth or taking it out you had a very decided preference,
correct?

A My initial preference would be the easier of the two,
yes.

Q I'd be the same way. And what was your preference?

A To have the tooth smoothed.

Q And do you recall Doctor Billman explaining to you that
he couldn't smooth the tooth in his office?

A He was unable to smoothed the tooth in his office or I

would have had it done there, yes.

Q And do you recall Doctor Billman telling you that he
could certainly extract the tooth if that's what you wanted?

A I do, yes.

Q And you made it very clear to Doctor Billman that at
that time you did not want the tooth being extracted, you wanted
to try to smooth it first, correct?

A Correct.

Q And you do recall that Doctor Billman on May 13, 2015
said to you, let's get it smoothed and if that doesn't work
we're going to extract it. Do you recall him saying that?

A He said, yes, let's smooth the tooth. If that doesn't

work we will have to extract it.
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0 All right. And to make sure there is no doubt here,
Doctor Billman told you on May 13th that the tooth needed to be
extracted if it kept irritating the tongue, correct?

A If smoothing it out didn't work, vyes.

0 Thank you. Your exactly correct. Doctor Billman said
the first thing we are going to do is you are going to get the

tooth smoothed to see if that stop irritating the tongue,

correct?
A That would be correct, yes.
Q And Doctor Billman told you if that smoothing doesn't

take care of the irritation the tooth is going to need to be
extracted, correct?

A Right.

Q The jury has heard this already but I am going to ask
you and your counsel told you I was going to ask you this
question. In your deposition when you were asked did Doctor
Renner or Doctor Greiner mention cancer to you, you said
absolutely not. They did not do that. Do you recall that?

A Correct.

Q And then when doctor -- you were asked did Doctor

Billman mentioned cancer to you, you said I can not deny that.

I don't remember it but I can not deny it. Do you remember
that?

A Is there any more to that answer?

Q Let's look at. That's a very good point. In fairness
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to you let's bring up its page 72, line 22.

MR. COLES: And Your Honor, if it's better for the
witness I know he has screen, we can get him the
transcript if it's okay with Your Honor, so he can
hold it in his hand.

THE COURT: Either one. Whatever the witness

prefers.
A The screen is fine.
Q Okay. Sir, page 72 is up there and I will tell you

that your answer goes on to page 73, but I'm going to be guiet
until you look at whatever you want to look at and you tell me
you're ready.

A Okay. I read that.

Q Okay. Let's please go back to page 72 and if we can at
line 13 down at the bottom enlarge that. And Mr. Lovelace, you
had a chance to read this, correct?

A Yes, sir.

Q Okay. So now I'm going to ask you to look at screen
and pick up with the gquestion that begins on line 13. "Do you
recall Doctor Billman talking to you about cancer?" Your answer
was, "In that visit." And let's stop here for a minute. We're
talking about the May 13th visit. You can look at anything you
want in that deposition but do you it understand that?

A Yes, sir.

Q Your answer was, "No." The next question, "Do you deny
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that Doctor Billman talked to you about cancer at that visit?"
Your answer, "I can't deny it. I don't remember the cancer word
even being mentioned in that."

The next question, "But you can't deny that Doctor Billman
told you that?" And if we can please go to the next few lines.
Seventy-three, lines one through six. And so the guestion that
we just left on page 72 was, "But you can't deny that Doctor
Billman told you that?" And your answer, "No." Question, "You
just don't remember?" Answer, "That's correct." That was your
testimony, correct?

A Could you go back to page 72.
Q Absolutely. And again sir, if you want the paper copy

we'll get that to you so you can flip through anything you want

to see.
A Thank you. At line 13.
Q Do you want that enlarged?
A No, I see it. Line 13 it says, "Do you recall Doctor

Billman talking to you about cancer?"

0 Yes, sir.

A And I said, "In that visit?" and Miss Scalise said,
"Yes, sir." The witness being me, "Do you recall?" My answer
is "No."

0 Yes, sir. We read that. You said, "No, I don't recall
it." And then the question was, "Do you deny that Doctor

Billman talked to you about cancer at that visit?" And read
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along please at line 22, your answer was, "I can't deny it." Do
you remember that?

A I see it here, yes.
Q And when you were asked the same question which I'll

show you i1if you want to see it. When you were asked the same
question about Doctor Renner and Doctor Greiner, if they
mentioned cancer you said, "Absolutely not. I deny it." And

you were asked, do you deny it and you said "Absolutely, they

did not say the word." Do you recall that?
A Yes.
Q So clearly when you gave your deposition you were

absolute that you were saying Doctor Renner, Doctor Greiner did

not mention cancer, correct?

A Correct.

0 For Doctor Billman you very honestly said, "I don't
remember it." Correct?

A Doctor Renner was not in a position to diagnose cancer.
So the word never came up with Doctor Renner. In visiting

Doctor Billman if Doctor Billman had used the word cancer,
cancerous or anything like that, I would not have left his
office without calling my dentist and getting the work done that
he requested and then seeing Doctor Billman.

Q Okay, sir, and I'm going to be -- and I hope I have
been with every witness very respectful. But in fairness, when

you were asked that question in your deposition you simply said,
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"No, I can't deny it." Isn't that what you said?
A Yes.
0 Now, when you left Doctor Billman office on May 13 of

2013 you knew that the treatment plan was have this tooth
smoothed and if that doesn't take care of the irritation have it
extracted, correct?

A Yes.

0 And as I told other witnesses, this is not a memory
test, but do you remember from May 13 how long it was before you

went to see your general dentist about having the tooth

smoothed?
A It would have been in November of that year.
0 You were in the courtroom when Doctor Renner testified

yesterday, correct?

A Yes, sir.

Q Do you recall that Doctor Renner said Doctor Billman,
the letter Doctor Billman wrote, that that was received in

Doctor Renner's office and placed on his desk. Do you recall

that?
A Yes, sir.
Q Do you recall Doctor Renner saying in addition to that

letter being placed on his desk it went into their electronic

system?
A Yes, sir.
Q And do you recall Doctor Renner saying absolutely
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A Do I recall him accessing the letter?
0 Yes, sir.
A I do not recall him getting a letter, no.
Q Okay. I'm not going to wast time with that then. But

you do recall discussing with Doctor Greiner what Doctor Billman
had recommended back in May?

A Yes, sir.

0 And then Doctor Greiner was not able, no doubt due to

time constraints, to do the smoothing that day, correct?

A That was my understanding, yes.

Q So you came back a few days later, correct?

A Yes, sir.

0 I think it was November 18, but I'm not positive. We

have it here.

You came back to have Doctor Greiner smooth the tooth?

A Yes, sir.

Q Do you recall again Doctor Renner when he testified
yesterday, Doctor Renner said, Doctor Greiner described what he
saw. What he, Doctor Greiner, saw on your tongue as angry or

ugly. Do you recall that?

A I recall him saying that but I don't recall him saying
it to me.
Q Okay. Do you recall Doctor Renner saying that if

Doctor Greiner had not told you come back in a week or two after

we smoothed the tooth that that was an absolute mistake on
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prescription -- I think it's called Peridex that you mentioned,
correct?

A I think so, yes.

Q And that dentist gave you that prescription. You
walked out and she didn't look in your mouth at all, did she?

A No, she didn't.

Q And did she ask you to come back?

A She did not.

Q Okay. So as of this June, July period in 2016, you
were clearly having a fairly significant problem with this
tongue, correct?

A It was painful, vyes.

Q Do you recall telling us in your deposition that you
never looked inside your mouth?

A I do recall that.

Q And again, in fairness to you, you said I certainly
looked in my mouth after the cancer was diagnosed and I was
having all this treatment but I am talking about --

A That's not -- I don't think I said that.

Q Okay. I apologize.

A A doctor made a comment about the surgery and he said,

boy, they did a good job on that tongue and that's the first
time I went in front of a mirror and held my tongue up to look
at it.

Q Okay, and that's what I was trying to get at and that
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A What note are you referring to in Doctor Renner's --

Q I apologize. I misspoke then. I was referring to the
letter Doctor Billman wrote to Doctor Renner. That's one
document, and then the note Doctor Billman made about your May
13 entry that he put in his records. You didn't see either one

of those documents until this lawsuit was filed, isn't that

true?
A I would say that's correct, yes.
Q You were relying on what Doctor Billman told you

orally, correct?
A Yes, sir.
MR. COLES: Thank you, very much. That's all I
have.
THE COURT: Redirect.

MS MCVEY: Yes, Your Honor, just briefly.

Q Tom, Mr. Coles just asked you if you got a copy of
Doctor Billman's records. Do you remember that?

A I remember that.

0 At the time of your visit?

A Yes.

Q Did you get a copy of Doctor Renner's November 1lth --
I'm sorry, August -- April 30th, 2015 note where he writes

biopsy in it?
A I did receive a copy but it was way after the facts.

Q Right. You didn't get it when you left the office on
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MR. KASSEL: Thank you.

MR. TIERNEY: Thank you. Your Honor, the next
motion would be for a directed verdict, with respect
to the plaintiff's failure to prove the requisite
elements of the negligence claim. Obviously, there
has to be testimony about the standard of care,
deviation from the standard of care and proximate
cause of injury, we would submit to this Court that
the testimony from the witness stand by Doctor Spalla,
plaintiff's first expert, was that Doctor Billman's
treatment plan to smooth and extract the tooth was the
correct treatment plan. He answered yes to that
guestion when asked on cross examine by Mr. Coles,
whether or not he thought the treatment plan was
correct. Doctor Spalla said yes. The second question
was, Doctor Billman figured that out in 20 to 30
minutes, correct? Doctor Spalla agreed with that
point. And then Mr. Coles asked Doctor Spalla if it
Mr. Billman -- if Doctor Billman's plan had been
followed there would be no cancer and he agreed with
that.

So, 1n essence he agrees with the fact that the
treatment plan was correct. That if it had been
followed out correctly then there would be no cancer

and therefore I don't believe that they have met their
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THE COURT: I respectfully disagree. I am going

to deny the motion.

MR. TIERNEY: Thank you, Your Honor.

THE COURT: Other than the charge, anything else
we need to take up?

MR. TIERNEY: Yes, one interesting item we noticed
this morning and I think it's something we can fix.
This is on -- and this would be just for the Court's
reference, in evidence this would be part of Doctor
Billman's record which I believe is defendant's two.

THE COURT: 1Is Doctor Billman's complete record.

MR. TIERNEY: Yes, sir. On his examination form
we were required by the Court to redact any
information relative to alcohol or smoking. We spoke
with Your Honor at the beginning of this case about
what Doctor Billman's common course and practice is
when he is doing an initial examination with a patient
and obviously he asked about past medical history and
Your Honor said that Doctor Billman, respectful of the
ruling of smoking and alcohol can't go into the fact
that he asked patients about their past medical
history. He asked whether they smoke, whether they
drink and all that information. Well, on the record
the way it's redacted and I believe this is a blowup

of that particular record where it says pertinent
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family medical history slash smoking history, with the
redaction it looks like Doctor Billman never asked
that information and it leaves this void to the Jjury
where they go back there and they look at the evidence
and they think, well he just testified that he says he
does this in his initial work up of a patient and
we're looking at the record and it's not on there. So
I have a solution.

THE COURT: Okay. I'm don't know if I was a juror
if T would know what these terms mean.

MR. TIERNEY: But he's going to testify to it.

THE COURT: He's going to testify that's what
those mean.

MR. TIERNEY: Yeah, he's going to go through this
record in front of the jury as to everything.

THE COURT: I don't think where going -- what I
thought I was saying is you are going to ask him what
he does and along the list of things he says and I ask
about that.

MR. TIERNEY: That's right.

THE COURT: But if he's going to point to that and
say I'm asking about smoking history. That's not what
I intended.

MR. TIERNEY: He's going to be asked to go through

what his routine is when he examines a patient and
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meets with the patient. He's going to say of course I
ask what their past medical history is, but the point
is that, as part of the past medical history it's
right here on his form. He asks about that
information. They're going to go back there and
they're going to see a blank space and it's going to
look like he didn't ask that question when clearly
asked that question.

THE COURT: What are you proposing, Mr. Tierney?

MR. TIERNEY: I propose that the record that we
had originally where it's just redacted in black goes
back there so they know that question was asked and
discussed. They don't get to see what the answer was
whether or not he smoked 12 years ago or whatever it
might be they see that in black there was something
written there so obviously he asked the patient about
that. I don't think if you don't get that then it
implies to the jury that he didn't ask that and that's
not a small insignificant point that a doctor who is
seeing a patient for a lesion on his tongue wouldn't
ask whether or not he had a prior history of smoking.
I mean, that's a very significant point. That would
infer to this jury that he's careless in his
questioning of the patient. I mean, of course, when

someone walks in the door and they say they got a
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lesion on their tongue you're going to ask whether or
not they're a smoker and by putting this record in it
looks like he didn't ask that question and they can
use that response to say, look, this was a haphazard
examine that he did. He didn't even fill in that
portion. And it's not just smoking. It's his
additional history that got redacted as well.

MS. MCVEY: Number one, Your Honor, I don't think
we're going to insinuate in any way that he didn't ask
about the medical history.

MR. TIERNEY: I haven't finished yet.

THE COURT: Go ahead Mr. Tierney.

MR. TIERNEY: It's not about insinuation. It's
what you see. It's that we're asking him whether or
not he takes a past medical history and we're going to
ask him what he asks as far as past medical history
and he's going to say, you know, I asked if they have
heart disease. I ask them if they've had lung
problems. I ask them if they smoke. I ask them about
alcohol. And they're going to get this record back
here and they're going to say, oh, you know what, he
said he said it but it's not on there.

THE COURT: How would they know what FMHSHX means.

MR. TIERNEY: Family medical history.

THE COURT: I would not have known that. I
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definitely would not have known what SHX means.

MR. TIERNEY: Smoking history.

MS. MCVEY: What are you talking about?

MR. TIERNEY: Right here. (Indicating)

MS. MCVEY: So that's there. What's the problem?

MR. TIERNEY: It's whited out.

MS. MCVEY: 1It's supposed to be whited out.

MR. TIERNEY: You're missing the point of the
whole argument.

THE COURT: Slow down counsel. Mr. Tierney, I
understand what you're saying is you want it clear to
the jury that something was redacted so it is not
attributed as an oversight by Doctor Billman.

MS. MCVEY: One problem is that we used this
entire exhibits the entire trial and they've have been
up on this board and up there for the entire trial.

So now they're going to see this big black thing which
makes no sense when we've been showing this exact
thing. They can ask them what he went through and all
that kind of stuff.

THE COURT: I understand your argument but I am
going to deny the request. I just -- I mean, that to
me is not an important point.

The issue is what he told Mr. Lovelace about the

follow up. Whether he warned him about cancer. What
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he wrote there on the form is not an important issue.

MR. TIERNEY: It goes to the totality of the issue
which is whether or not he did a thorough exam and got
a thorough differential diagnosis based on the
information he got. The gravatas of it is of
incredible importance as to how thorough he was which
is their whole argument is that he was not thorough on
that day.

MR. COLES: May I add something, Your Honor?

THE COURT: You may.

MR. COLES: And that is by removing this data from
that line as effectively as it has been removed, 20
percent of what Doctor Billman wrote is being
eliminated from this record. Twenty percent, if you
look at the lines that he wrote. So, it is putting
Doctor Billman's defense at a market disadvantage when
a huge part of this case is, did Doctor Billman do a
diligent job when he spoke with and met with this
client, this patient, on May 13th. And the Court's
order is requiring us to present to the jury a form
that is inaccurate and is to a careful juror -- and
the law assumes these jurors are going to be careful,
they're going to look at this document that's in
evidence that is very well redacted and a juror is

going to say, all right. This line right here that's
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been redacted that we're discussing has none, and then
it has a line. Well, Doctor Billman neither circled
none nor wrote anything.

THE COURT: Would you be satisfied if we Jjust took
that entire section out. There was just a blank. So
it doesn't say family medical history. It doesn't say
smoking history. Just the whole thing is blank.

MR. TIERNEY: ©No, respectfully, and I understand
that, but we think it's important that portion is
there based on what I've already argued. When you got
someone that walks into your office with a lesion on
their tongue that information needs to be asked and
any juror who has gone through this process or ever
had a suspicious cancer knows that is the first
question that's asked.

THE COURT: No expert and no witness has alleged
the history taking of Doctor Billman was not
sufficient. That's not an issue.

MR. TIERNEY: I think it goes -- as I said, I will
not be repetitive. I'm sorry. It goes to the
totality of the argument that he didn't do a thorough
exam.

My suggest would be that this is their exhibit.

We have got a separate exhibit, Defendant's two I

believe is this record. So they've published theirs
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to the jury. We haven't published ours yet. We would

like to publish ours with the black redaction.

THE COURT: Slow down. Defendant's two is in
evidence and you would like to publish that?

MS. MCVEY: 1It's in evidence just like ours is in
evidence.

MR. COLES: It is. We whited it out by agreement
until we caught this issue and we would like to
substitute that with a copy that's got black
redactions.

THE COURT: I want to make sure I am
understanding. Defendant's two that is in evidence is
whited out.

MR. TIERNEY: Yes, sir.

MR. KASSEL: Yes, sir this is defendant's two.

MR. COLES: And Your Honor this came up --.

MR. KASSEL: If I can say one thing Matt. You
guys just figured this out. I submitted these white
redacted records to the defendant for their
acknowledgment of it and then when I saw theirs that
had the black we had a discussion about it and they
agreed with me that these records were fine and so
they were admitted into evidence. Now after they have
been admitted they are raising this issue. I think

this issue has been waived.

095




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

470
THE COURT: Counsel --

MR. TIERNEY: Can I be heard on that point rear
qguick. Obviously we objected to this at the beginning
of this trial. So it's not waived. We objected to
it. We prepared two separate exhibits ready to go on
this issue so I don't believe its been waived.

THE COURT: I agree there's no waiver. But
nevertheless, I am going to deny your request. I
think given we're using the white out redaction having
one thing that is blacked out makes it look different.
It draws attention to it and it's my discretion. I
will deny the request.

MR. KASSAL: Thank you, Your Honor.

MR. TIERNEY: And one last point, as we think
about the afternoon, Doctor Billman was asked a
question in his deposition as to whether or not today,
as of June 2021 that he writes down in his record --
and I'm just paraphrasing. I'm not giving you exactly
what he says. That now he writes down everything
about precancer. He's going to testify that he told
—-— there's no secret here -- that he told Mr. Lovelace
all of this stuff when he saw him in May. But he
testified in his deposition that now he writes all
that stuff down because of this lawsuit. Basically

it's a subsequent remedial measure. We would rather
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MR. KASSEL: Okay.

MR. TIERNEY: Thank you, Your Honor, that
concludes our issues.

THE COURT: All right.

Counsel, have you all had time to review our first
crack at jury charges in this case.

MS MCVEY: Yes, sir.

MR. TIERNEY: Yes.

THE COURT: Let's take a look.

We'll start with the plaintiff. Anything you
don't like that's in here or anything that you think
is mistakenly done.

MR. KASSEL: Judge, let me start by looking at the
charge and saying I would like the charge -- I would
like the Court to charge our request number seven.

THE COURT: Hold on one second. Let me get that.
The one I have doesn't have numbers on it. If you can
pass it up.

All right, for the record the proposed charges at
all times the medical professional must exercise
ordinary and reasonable care to insure that no
unnecessary harm befalls the plaintiff.

MR. KASSEL: Patient.

THE COURT: Patient. Yes. Mr. Tierney. Mr.

Coles.
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MR. TIERNEY: I don't believe that's standard of

care, Your Honor.

MR. COLES: Our understanding is based on what the
Court said in preliminary remarks yesterday we are
assuming there is a standard charge on standard of
care.

THE COURT: I am looking at it right now just to
see exactly. My charge says —-- my proposed charge
says, the laws requires the doctor use the degree of
knowledge, care and skill ordinarily possessed and
used by doctors in good standing. I think I'm
satisfied with my current charge on that one.

MR. KASSEL: Your Honor, and thank you. This
language, no one can doubt its accuracy and no one can
doubt the rational sense that it makes. And it comes
straight from Dawkins versus Union Hospital case,
South Carolina, Supreme Court of 2014, talking about
somebody who is injured in a hospital from a fall
whether that was general negligence or whether that
was medical malpractice and where the Court came down
in talking about which one you put it in, inserts this
sentence that says, however, at all times the medical
profession must exercise ordinary and reasonable care
to insure that no unnecessary harm befalls the

patient.
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THE COURT: Basically that tracks my current

charge with the exception of the no unnecessary harm.
That does not seem to add a whole lot.

MR. KASSEL: And I understand, Your Honor.
Unnecessary harm is the essence of this case. And
here it is, it's like you have done Doctor Billman's
treatment plan, take out the tooth or smooth the tooth
that is unnecessary harm. That subjects the patient
to unnecessary harm because you didn't say all this
other stuff that's missing. If you had simply done
what Doctor Fonseca said and added to that letter you
removed the likelihood of that unnecessary harm. I
mean, if there are two ways to do something and one
way subjects the patient to unnecessary harm and the
second way doesn't, isn't our South Carolina law one
that would say you got to do the one that avoids the
unnecessary harm?

MR. COLES: And Your Honor, our position is that
the standard charge the Court proposes to give covers
the waterfront. So to give another charge is
duplicative, unduly emphasizes the point the plaintiff
wants emphasized and is inaccurate. It doesn't track
the language of the standard charge the Court proposes
to give.

THE COURT: Are they correct, this is a correct
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statement of the law?

MR. TIERNEY: The question is, is it a correct
statement of the law?

THE COURT: Correct, that's my question.

MR. TIERNEY: No, I think your charge is the
correct statement of the law.

THE COURT: I mean, according to plaintiffs
Supreme Court said this in the Dawkins case. 1Is that
correct?

MR. TIERNEY: I didn't get a copy of it. I would
like to read it. I'm a sorry.

I would take exception to it at this time because
it's actually quoting it looks like a New York case,
but specifically the prior paragraph they've only
extracted a portion of it and the prior paragraph --
or the full paragraph says thus we emphasis that not
every action taken by a medical professional in a
hospital or doctor's office necessarily implicates
medical malpractice, and consequently, the
requirements of section 15-79-125, while providing
medical services to a patient the medical professional
acts in his professional capacity and must meet the
professional standard of care as established by expert
testimony and then there's this sentence that they

extracted. So our position would be that I think it's
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covered in your charge, but to the extent the Court
were inclined to give the charge then to give the
whole paragraph. You just can't extract one sentence
out of Dawkins. If you're going to use Dawkins then
the whole paragraph goes in.

MR. KASSEL: Your Honor, we have no problem with
that.

THE COURT: Okay.

MS. MCVEY: I think you can add that to your
standard of care charge.

MR. TIERNEY: Right. And in this particular case
because there's testimony that Mr. Lovelace had his
own duty to get follow up care that you ask the exact
same sentence, but where you say, however, at all
times the medical professional must exercise ordinary
and reasonable care to insure that no unnecessary harm
befalls the patient that you say that the patient also
has a responsibility.

THE COURT: That's a different charge. There's
definitely a charge on comparative negligence.

MR. COLES: But Your Honor, what we would ask is
in addition to the charge on comparative negligence
this charge be given. And I am going to say this
simplistically, if the plaintiff is going to get to

double up on their charge in their favor we would like
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to double up on the charge that we perceive to be in
our favor. So we would ask either give one charge on
each, the court's standard charge. If the Court is
going to entertain giving plaintiff's requested charge
on the doctor's obligation, we would ask for what we
would consider fair treatment and have the exact same
language added.

THE COURT: I have a duty to mitigate charge which
I think is pretty generous on that point for you all.

My proposed charge is, when the plaintiff is
injured or damaged by the wrongful act of another
person it is the duty of the plaintiff to reasonably
try to avoid and lessen the damages. These damages
which may be avoided by the use of reasonable effort,
care and prudence can not be the proximate result of
wrongful act. I think that covers that.

So this is what I am going to do. I am going to
--— I'm not going to do a whole another charge. The
sentence that says in my current draft, the law also
requires that doctor follow generally practices and
procedures and then I will add in, and not cause
unnecessary harm. I will add that. And what was the
particular language you wanted Mr. Tierney from the
Dawkins case?

MR. TIERNEY: It was that first, the beginning
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part.

MS. MCVEY: He wants a whole paragraph. It's
just going to get so wordy.

THE COURT: 1I'll prefer to try to be as concise as
possible. So I will insert the "and not cause
unnecessary harm" that the plaintiff is requesting but
if there is key language you want I'll insert that
too.

MR. TIERNEY: I would agree it's covered in
another charge.

THE COURT: I do -- I mean, in the standard of
care charge I already say where a doctor treats a
patient the law does not require perfection or
infallibility.

MR. TIERNEY: Thank you, Your Honor, subject to
our objection.

THE COURT: Yes, sir, of course. All right. Next
from the plaintiff.

MS. MCVEY: Your Honor, you mentioned this charge
earlier in our conversation, but we believe based on
the facts that the defendant is pushing that it was
Doctor Greiner's negligence that actually caused all
this. That you add in the foreseeability charge --
foreseeability of the physician negligence charge.

THE COURT: Foreseeability of physician's
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negligence.

MS. MCVEY: And that's our number ten which I can
hand to you.

THE COURT: We have it. It's just not numbered.
This proposed charge from the plaintiff says, the
negligence of an attending physician is reasonably
foreseeable. Thus, if a person uses ordinary care in
selecting a physician or health care provider for
treatment the law regards the aggravation of the
injury resulting from the negligent act of the
physician or health care as part of the immediate and
direct damages which naturally flow from the original
injury.

MR. TIERNEY: I find that incredibly confusing
and, you know, I think your charge covers it.

MS. MCVEY: Your Honor, before he talks about why
it's not appropriate, where I think it needs to go is
on page seven of your charge.

THE COURT: Okay.

MS. MCVEY: You have proximate cause and then you
have the second paragraph on page seven, an
intervening force maybe a superseding cause.

THE COURT: Okay.

MR. TIERNEY: What was the first sentence may I

ask of that charge.
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MS. MCVEY: The negligence of a attending

physician is reasonably foreseeable. That's directly
from the case.

MR. COLES: That seems, Your Honor, to be the
Court commenting on Doctor Billman. That says the
negligence of an attending physician is reasonably
foreseeable.

THE COURT: The plaintiff is telling me as matter
of law, negligence of the second physician is
foreseeable.

MS. MCVEY: That's what the case law says.

THE COURT: If that's the case, I think the charge
is appropriate. Yes, sir.

MR. TIERNEY: Then we would ask that it be
clarified, the negligence of a subsequent.

THE COURT: I agree with you. The language is a
little confusing.

MS. MCVEY: And I agree a little bit. That
language 1is directly from the case law and the case
law says the law of South Carolina is.

THE COURT: That I think is an important point.
If the law is that clear, the jury should not be
considering whether or not Doctor Griener's alleged
negligence is foreseeable, i1f as matter of law it is

foreseeable.
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MR. COLES: And I would suggest, Your Honor -- I'm

not familiar with either of this cases, but I