From: Carmen Ganjehsani

To: Court Of Appeals Filings

Cc: abach@etblawfirm.com; Wilder Harte; Hope Grate

Subject: 2021-CP-42-1163 Custom Performance Eng"g v. AM Industrial Group
Date: Monday, March 21, 2022 9:52:19 AM

Attachments: 2021-CP-42-01163 Custom Performance Eng"qg v. AM Industrial (Ltr filing NOA).pdf
2021-CP-42-01163 Custom Performance Eng"a v. AM Industrial (Notice of Appeal).pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Pursuant to the Supreme Court’s Order dated August 25, 2021, attached for filing
please find the Notice of Appeal on behalf of the Appellant AM Industrial Group,
LLC. The service e-mail is attached to the documents.

We will also be hand delivering the $250.00 filing fee today.
Please let me know if you need anything further or have any questions.

Carmen Ganjehsani

HOME VCARD LOCATION

Carmen V. Ganjehsani
Shareholder
Cganjehsani@RichardsonPlowden.com
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REPLY TO: Columbia
E-Mail: cganjehsani@richardsonplowden.com
Direct Dial: (803) 253-8692

March 21, 2022

Via hand delivery and e-mail (ctappfilings(@sccourts.org)
The Honorable Jenny Abbott Kitchings

Clerk of Court, S.C. Court of Appeals

P.O. Box 11629

Columbia, SC 29211

Re:  Custom Performance Engineering, Inc. v. AM Industrial Group, LL.C
Case No. 2021-CP-42-01163
RPR File No.: 9933-00001

Dear Ms. Kitchings:

Enclosed for filing is the Notice of Appeal of the Appellant, AM Industrial Group, LLC, in the above-
referenced case, along with a copy of the Orders appealed from and our Certificate of Service. We are also
filing this Notice of Appeal electronically with the Court of Appeals via e-mail at ctappfilings@sccourts.org
pursuant to Section (b)(2) of the Supreme Court’s Order dated August 25, 2021.

Also enclosed is our firm’s check in the amount of $250.00 for the filing fee in this matter.

We have served this Notice of Appeal on the Clerk of Court for Spartanburg County using the South
Carolina Courts E-Filing System and via e-mail on all counsel of record pursuant to Section (d)(1) of the
Supreme Court’s Order dated August 25, 2021.

Should you have any questions regarding this matter, please do not hesitate to call.

Sincerely,
/s Carmen V. Ganjehsani
Enclosures

cc: Adam C. Bach (abach@etblawfirm.com)
R. Wilder Harte (FYT)







THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM SPARTANBURG COUNTY
COURT OF COMMON PLEAS
THE HONORABLE J. DURHAM COLE, CIRCUIT COURT JUDGE
THE HONORABLE SHANNON M. PHILLIPS, MASTER-IN-EQUITY

CIVIL ACTION NO. 2021-CP-42-01163

Custom Performance Engineering, Inc.,
RESPONDENT,
Versus

AM Industrial Group, LLC,
APPELLANT.

NOTICE OF APPEAL

The Defendant, AM Industrial Group, LLC, appeals from the Form 4 Order of The
Honorable J. Durham Cole, filed September 28, 2021, denying the Defendant AM Industrial
Group, LLC’s Motion to Set Aside Entry of Default, and from the Order of The Honorable
Shannon M. Phillips, filed February 21, 2022, entering judgment in favor of Custom
Performance Engineering, Inc. The Defendant, AM Industrial Group, LLC, received
written notice of the entry of this Order on February 21, 2022.

(signature on following page)





March 21, 2022.

Other Counsel of Record:

Adam C. Bach (S.C. Bar #74885)
ELLER TONNSEN BACH, LLC

1306 South Church Street
Greenville, SC 29605
(864) 236-5013
abach@etblawfirm.com

ATTORNEYS FOR RESPONDENT

Respectfully submitted,

/s Carmen V. Ganjehsani

Carmen V. Ganjehsani (S.C. Bar No. 73515)
R. Wilder Harte (S.C. Bar No. 101228)
RICHARDSON, PLOWDEN & ROBINSON, PA
Post Office Drawer 7788

Columbia, South Carolina 29202

(803) 771-4400
cganjehsani@richardsonplowden.com
wharte(@richardsonplowden.com
ATTORNEYS FOR APPELLANT

AM INDUSTRIAL GROUP, LLC

CUSTOM PERFORMANCE ENGINEERING, INC.
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF SPARTANBURG
IN THE COURT OF COMMON PLEAS CASE NO. 2021-CP-42-01163

CUSTOM PERFORMANCE ENGINEERING, Inc., AM INDUSTRIAL GROUP, LLC.,

PLAINTIFF(S) DEFENDANT(S)

Attorney for : [ ] Plaintiff O
Defendant
. . . or
Submitted by: the COURT [ Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

X DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [] See Page 2 for additional
information.
O ACTION DISMISSED (CHECK REASON): [[] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [] Other
O ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bankruptcy;
[J Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [ ] Other
O STAYED DUE TO BANKRUPTCY
| DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[ Affirmed; [J Reversed; [] Remanded; [] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL,
OR ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of
Judgment by the Court:

This matter is before the Court on motion of the defendant seeking relief from default.

The standard for granting relief from an entry of default is good cause under Rule 55(c), SCRCP.
"This standard requires a party seeking relief from an entry of default under Rule 55(c) to provide an
explanation for the default and give reasons why vacation of the default entry would serve the interests of
justice." Sundown Operating Co., Inc. v. Intedge Industries, Inc., 383 SC 601 (2009)

It is incumbent upon the party seeking relief to "provide a satisfactory explanation for the default"
otherwise the Court's inquiry ends and the motion for relief denied. Regions Bank v. Owens, 402 SC 642
(App 2013)

Once a party has put forth a satisfactory explanation for the default, in deciding whether "good
cause” exists, the trial court should consider the following factors: (1) the timing of the defendant's motion
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for relief, (2) whether the defendant has a meritorious defense, and (3) the degree of prejudice to the plaintiff
if relief is granted. Wham v. Shearson Lehman Brothers, 298 SC 462 (App. 1989)

This Court, mindful of the need of adherence to the applicable rules, does not take a party's failure
to comply with the applicable rules governing the administration of civil lawsuits in this state lightly, but
equity requires that a party who has taken reasonably appropriate measures to comply therewith should
not be held to a technical and strict application of the rule where such could give rise to a significant
injustice.

In this case it has been made to appear that the defendant upon being served, delivered the
summons and complaint to its insurance carrier. The carrier was given an extension of time to respond and
failed to take the necessary action to respond to the lawsuit and was therefore negligent in protecting the
defendant's interests.

"The courts of this state have consistently held that the negligence of an attorney or insurance
company is imputable to a defaulting litigant." Roberts v. Peterson, 292 SC 149 (App. 1987)

Assuming the insurance company was at fault for not ensuring the complaint was answered, the
defendant has failed to show "good cause". Negligence of the insurance company is imputed to a defaulting
litigant and cannot constitute good cause to relieve the defendant from the entry of default absent a
reasonable explanation being provided. Richarson v. P. V., Inc., 383 SC 610 (2009)

There being no satisfactory explanation provided the Court excusing the default, there is no need
for further consideration being given to the appropriate factors applicable to a decision to vacate a default
or grant relief from it.

Based upon a consideration of the applicable law and the circumstances attendant to this case,
this Court finds that the defendant's MOTION to SET ASIDE ENTRY OF DEFAULT should be and IS
therefore DENIED.

IT IS FURTHER ORDERED and with the consent of the parties that this matter shall be
REFERRED to the MASTER-IN-EQUITY for a hearing on damages pursuant to Rule 53, SCRCP.

ORDER INFORMATION

This order [] ends [X] does not end the case.
Additional Information for the Clerk

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any
amount should be enrolled. If there is no judgment information, indicate “N/A” in one of the
boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be
(List name(s) below) (List name(s) below) Enrolled
(List amount(s) below)

$

$

$

If applicable, describe the property, including tax map information and address, referenced in the
order:
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The judgment information above has been provided by the submitting party. Disputes concerning the
amounts contained in this form may be addressed by way of motion pursuant to the SC Rules of Civil
Procedure. Amounts to be computed such as interest or additional taxable costs not available at the time
the form and final order are submitted to the judge may be provided to the clerk. Note: Title abstractors
and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate
electronic signature page.

,m// 2053 09/28/2021
J. DERHAM COLE, cuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ADAM C. BACH, Esq. R. WILDER HARTE, Esq.

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT

AMY W. COX, CLERK OF COURT

Court Reporter: LINDA MOFFIT

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on
the Electronic File Stamp and the clerk's entering of the date of judgment above is not required in
those counties. The clerk will mail a copy of the judgement to parties who are not E-Filers or who
are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision
rendered.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
) C. A. No. 2021-CP-42-01163
Custom Performance Engineering, Inc., )
) ORDER
Plaintiff, )
)
Vs. )
)
AM Industrial Group, LLC, )
)

Defendant.

This matter came before the Master-in-Equity for Spartanburg County for a damages
hearing on December 20, 2021 pursuant to an order of reference entered on September 28, 2021.
Present at the hearing on behalf of Custom Performance Engineering, Inc. (“Custom
Performance) was Adam C. Bach, of the law firm Eller Tonnsen Bach, LLC. Present at the
hearing on behalf of AM Industrial Group, LLC (“AMI”) was R. Wilder Harte of the law firm
Richard Plowden & Robinson, P.A.

From the testimony and evidence presented at the hearing, it appears that Custom
Performance purchased an Eaton Leonard VBO76HT CNC Bender machine (the “Machine”) from
AMI on August 10, 2020. The Machine did not perform as warranted. AMI provided assurances
to Custom Performance that it could make the Machine work. Over the next several months,
Custom Performance expended time and money on repairs or fixes suggested by AMI. Further,
AMI also attempted to repair the Machine to make it perform properly. Despite these efforts, the
Machine continued to fail to perform properly, and Custom Performance provided written notice
of its rejection of the Machine and asked AMI to refund its purchase price. AMI refused to
acknowledge Custom Performance’s rejection of the Machine or to refund the purchase price.

Because the Machine failed to perform, Custom Performance was forced to purchase a
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replacement machine, a YLM CNC-90 MSRSM-6A CNC Bending Machine (the “Replacement
Machine”) for $255,087.00.

Custom Performance filed suit for breach of contract, breach of express warranty, and
breach of the implied warranty of merchantability. At the hearing, Custom Performance produced
evidence seeking the purchase price, the costs to tool and install the Machine, the cost to “cover,”
meaning the difference in price between the Machine and the Replacement Machine, the costs to
install and tool the Replacement Machine, and for lost profits caused by the Machine failing to
perform as warranted.

Because the Machine was moveable at the time of identification to the contract, this
transaction is governed by South Carolina Uniform Commercial Code, S.C. Code § 36-2-101, et.
seg. Additionally, because AMI is in default, AMI concedes liability. Although AMI is liable to
Custom Performance for the actions alleged, Custom Performance is still required to prove its
damages by a preponderance of the evidence.

At the hearing, Custom Performance testified that its lost profits were based on three
purchase orders it obtained but had to cancel because the Machine could not perform the job.
Following the hearing, the court exercised its discretion to leave the record open for Custom
Performance to submit the cancelled purchase orders for the court’s review. Custom Performance
submitted these records, and the court is satisfied that Custom Performance’s lost profits claim is
supported by a preponderance of the evidence. Therefore, based on the testimony and evidence
presented, the court finds that Custom Performance proved the following damages by a

preponderance of the evidence:
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Price of Machine $132,000.00

Costs to Install and Tool Machine | $8,694.00

Lost Profits $257,680.00

Total Damages $398,374.00

The court declines to award, however, the difference in the cost of the Machine and the
cost of the Replacement Machine. During cross-examination, Custom Performance’s witness
testified that the Replacement Machine is not identical to the Machine and contains more features
not available on the Machine. Because of this, the court declines to award the cost of “cover” or
the tooling and installation costs for the Replacement Machine.

The court further finds that AMI is entitled to retake possession of the Machine from
Custom Performance, as well as any of the tooling AMI provided with the Machine, upon payment
of the judgment amount.

THEREFORE, based on the testimony and evidence submitted,

IT IS ORDERED, judgment is entered in favor of Custom Performance and against AMI
in the amount of Three Hundred Ninety-Eight Thousand Three Hundred Seventy-Four
($398,374.00) Dollars, plus costs in the amount of $293.80, for a total judgment of Three Hundred
Ninety-Eight Thousand Six Hundred Sixty-Seven and 80/100ths ($398,667.80) Dollars. Interest
shall accrue on the judgment at the statutory rate upon entry of this Order.

IT IS FURTHER ORDERED that following payment of the judgment to plaintiff, Custom
Performance shall coordinate with AMI and make reasonable accommodations for AMI to retake
possession of the Machine, and any tooling AMI provided with the Machine, at AMI’s expense.

AND IT IS SO ORDERED.

Official Court block on following page
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Spartanburg Common Pleas

Case Caption: Custom Performance Engineering, Inc. VS Am Industrial Group, LIc
Case Number: 2021CP4201163

Type: Order/Damages

IT ISSO ORDERED.

s/ Shannon M. Phillips - 3087

Electronically signed on 2022-02-21 13:55:52 page 4 of 4
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CERTIFICATE OF SERVICE

I, the undersigned, an employee of Richardson Plowden & Robinson, P.A., for
Defendant, AM Industrial Group, LLC, do hereby certify that I have this date served the
foregoing Notice of Appeal, dated March 21, 2022, and attached Orders, by personally:
(1) filing a copy of the same with The Honorable Amy W. Cox, Spartanburg County
Clerk of Court, using the South Carolina Courts E-Filing System; and (2) pursuant to
Section (d)(1) of the Supreme Court’s Order dated August 25, 2021 on the following
counsel of record using the primary email addresses listed in the Attorney Information
System (if applicable):

Adam C. Bach (S.C. Bar #74885)
ELLER TONNSEN BACH, LLC
1306 South Church Street
Greenville, SC 29605
abach@etblawfirm.com

ATTORNEYS FOR RESPONDENT
CUSTOM PERFORMANCE ENGINEERING, INC.

A copy of the sent email is enclosed with this Certificate of Service.

/s Carmen V. Ganjehsani

Carmen V. Ganjehsani

S.C. Bar No. 73515

RICHARDSON, PLOWDEN & ROBINSON, PA
Post Office Drawer 7788

Columbia, South Carolina 29202

(803) 771-4400

ATTORNEYS FOR APPELLANT
AM INDUSTRIAL GROUP, LLC

Date: March 21, 2022.





Carmen Ganjehsani

From: Carmen Ganjehsani

Sent: Monday, March 21, 2022 9:38 AM

To: abach@etblawfirm.com

Cc: Wilder Harte

Subject: 2021-CP-42-01163 Custom Performance Eng's v. AM Industrial Group

Attachments: 2021-CP-42-01163 Custom Performance Eng'g v. AM Industrial (Notice of Appeal).pdf

Pursuant to the Supreme Court’s Order dated August 25, 2021, please find served upon you the
Notice of Appeal on behalf of Appellant AM Industrial Group, LLC.

Thank you,
Carmen Ganjehsani

HOME VCARD LOCATION

Carmen V. Ganjehsani
Shareholder
Cganjehsani@RichardsonPlowden.com

o * Richardson Plowden & Robinson, P.A.
/ 1900 Barnwell Street
» w Columbia, SC 29201
Tel: 803.253.8692

Fax: 803.779.0016
www.RichardsonPlowden.com
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