69260

THE STATE OF SOUTH CAROLINA
' In the Court of Appeals

AfPPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Edgar Warren Dickson, Circuit Court Judge RE @EEVE@

MAY 0 2 2013

Appellate Case No. 2011-204347
' Opinion No. 5118 i
Heard February 14, 2013 — Filed Apxil 17, 2013 S0 GOUrt of Appea\S

Gregory W. Smiith and Stephanie Smith,............................. Respondents,

V.
D.R. Horton, II‘;”JlC., Tom’s Vinyl Siding, LL.C, Lutzen

Construction, Iznc., Boozer Lumber Company, All
American Roofing, Inc., Myers Landscaping, Inc., ......................... Defendants,

of whom D.R. Horton, Inc., 1s the, ......cccccooocooiiiiii Appellant.

PETITION FOR REHEARING

W. Kyle Dillard, Esq.
(SC Bar No. 69408)
Matthew K. Johnson, Esq.
(SC Bar No. 12284)
OGLETREE, DEAKINS, NASH, SMOAK
& STEWART, P.C.
300 North Main Street
PO Box 2757
Greenville, SC 29602
(864) 271-1300 (telephone)
(864) 235-8806 (facsimile)
kyle.dillard@ogletreedeakins.com
matthew.johnson@ogletreedeakins.com

ATTORNEYS FOR APPELLANT,
D.R. HORTON, INC.



INDEX

CERTIFICATE OF COUNSEL ....ccocciiiiiiiii

QUESTIONS PRESENTED ....cccocoiiiiiiiiee e,

STATEMENT OF THE CASE ..o,

ARGUMENT L.

1.

THE COURT OF APPEALS FAILED TO
ADDRESS THE THRESHOLD ISSUE OF
WHETHER THE PURCHASE AGREEMENT WAS
A CONTRACT OF ADHESION OR WHETHER
THE SMITHS LACKED MEANINGFUL CHOICE ..

THE ARBITRATION PROVISION ITSELF WAS
NOT UNCONSCIONABLE ..o,

A The Court of Appeals’ Reliance on the
Limitation of Liability Provision is Misplaced

THE COURT OF APPEALS MISAPPLIED OR
IGNORED THE PRIMA PAINT DOCTRINE ...........

\ B‘. The Prima Paint Analysis............cccoeeeeviivnnnnnn..

C. A “Severability” Analysis is Inapplicable........

CONCLUSTION Lottt



CERTIFICATE OF COUNSEL

Counsel for Appellant D.R. Horton. Inc., certifies that the Opinion up-
on which this Petition for Rehearing is based was filed by the Court of Ap-
peals on April 17, 2013, and that this Petition for Rehearing has been filed
within 15 days pursuant to Rule 221(a), SCACR.

QUESTIONS PRESENTED

1. Whether the Court of Appeals failed to address the threshold issue of
whether the Purchase Agreement was a contract of adhesion or wheth-
er the Smiths lacked meaningful choice?

2. Whether the arbitration provision itself was unconscionable?

3. Whether the Court of Appeals misapplied or ignored the Prima Paint
doctrine?

STATEMENT OF THE CASE

Respon(:lents, Gregory W. Smith and Stephanie Smith (“the Smiths”)
brought the underlying action alleging construction defect claims against Ap-
pellant D.R. Horton, Inc. (*D.R. Horton”), related to their residence. (R. 9, § 9;
R. 10, § 11; R. 10-11, 9§ 14; R. 45, 49 11 & 13; R. 46-47, Y 16). D.R. Horton
and the Smiths executed a Purchase Agieement for their residence. (R. 147—
156).

The Purchase Agreement contained a Section 14 captioned, “Warran-
ties and Dispute Resolution.” (R. 150-152). Paragraphs 14(a)—(f) contained
warranty information, including a Residential Warranty Corporation
(“RWC”) structural warranty that was provided at no additional cost to the

Smiths. (R. 150-151). Paragraph 14(g), entitled “Mandatory Binding Arbitra-



tion,” was the arbitration provision. (R. 151-152). Pursuant to the arbitration
provision: 1) the parties unambiguously agreed to arbitrate this dispute aris-
ing out of D.R. Horton’s construction of the Smith’s home;l 2) the arbitration
would be conducted near the Smith’s home in Charleston, Dorchester, or
Berkeley County, South Carolina; 3) the arbitration would be conducted by
an arbitrator or arbitration panel agreed upon by the Smiths; 4) to the extent
possible, the Smiths would be entitled to an expedited hearing; and 5) the ar-
bitrator would be entitled to assess filing fees and any other costs of the arbi-
tration to either party. (R. 151-152). Paragraph 14(h) was a termination pro-
vision that allowed D.R. Horton to terminate the Purchase Agreement prior
to closing in the case of a bona fide dispute with the Smiths, subject to a 10-
day good faith resolution period, written notice, and return of earnest money
paid by the Sraiths, thus making them whole. (R. 152). Paragraph 14() con-
tained a limitation of warranties, subject to the RWC warranty and title war-

ranty (Y 4), and imposition of an obligation on D.R. Horton to “repair or re-

place”? any defects as opposed to monetary damages. (R. 152; R. 148-149).

1 This Mandatory Binding Arbitration provision applied to “any claim
arising out of [D.R. Horton]’s construction of the home,” D.R. Horton’s “per-
formance under any warranty contained in [the Purchase] Agreement or oth-
erwise,” and “any other matters as to which [the Smiths] and [D.R. Horton]
agree to arbitrate.” There has been no argument that the arbitration provi-
sion did not cover the allegations contained in the Smith’s underlying com-
plaints. See Amended Complaint (R. 7-16) and Second Amended Complaint
(R. 42-59).

2 “Repair or replace” remedies have been approved and enforced under
South Carolina law. See, e.g., Hitachi Elec. Devices (USA), Inc. v. Platinum
Techs., Inc., 366 S.C. 163, 168 n.4, 621 S.E.2d 38, 40 n.4 (2005); Schulmeyer



D.R. Horton moved the circuit court to compel arbitration. (R. 87-88).
The circuit court denied D.R. Horton’s motion because:

(1) the arbitration provision supposedly failed to meet the
[South Carolina Uniform Arbitration Act];

(2)  the arbitration provision was allegedly unconscionable
“based on the cumulative effect of a number of oppressive
and one-sided provisions”; and

(3) the arbitration provision was purportedly extinguished by
the doctrine of merger by deed.

(R. 1-4) (emphasis added).3 All of these issues were raised on appeal, but the
Court of Appeals addressed only the second. (App’t’s Br. 1).

D.R. Horton filed a Rule 59(e) Motion to Alter or Amend the Court’s
Order (“motion for reconsideration”). (R. 126-127). The circuit court denied
D.R. Horton’s motion for reconsideration because:

(1) “the relevant arbitration provisions are wholly uncon-

scionable based on the cumulative effect of a number of
oppressive and one-sided provisions and that the form of

the contract seems to be that of a contract of adhesion”;
and

(2) “the parties involved are not parties of equal bargaining
power and there is no consideration given in exchange for
the sacrifice of certain rights of [the Smiths] . . . and the
provisions cannot be conscionably enforced against them.”

v. State Farm Fire & Cas. Co., 353 S.C. 491, 495, 579 S.E.2d 132, 134 (2003);
Div. of Gen. Servs. v. Ulmer, 256 S.C. 523, 533, 183 S.E.2d 315, 319 (1971),
rev’d on other grounds by McCall by Andrews v. Batson, 285 S.C. 243, 329
S.E.2d 741 (1985).

3 D.R. Horton’s argument that the arbitration provision was also en-
forceable under the Federal Arbitration Act (‘FAA”), 9 U.S.C. §§ 1-307, was
not addressed by the circuit court or the Court of Appeals.
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make them and no fair and honest person would accept them. See Simpson,

373 S.C. at 24_%:

525, 532, 693 S:P.E.2d 394, 398 (2010). Despite the fact that the Smiths did not

25, 644 S.E.2d at 668-669; Herron v. Century BMW, 387 S.C.

produce any evidence to support the circuit court’s finding that the Purchase

Agreement was an adhesion contract or that they otherwise lacked meaning-

ful choice in agreeing to arbitrate—half of the unconscionability analysis—

the Court of Appeals improperly affirmed a finding of unconscionability.

The Courrt of Appeals’ unconscionability analysis dealt exclusively with
its finding thaf, the “Limitation of Liability” language in Y 14(i) was “oppres-

sive and unconscionable” and lacked “mutuality of remedy,” as well as its im-

plied argumen
Smith v. D.R.
"April 17, 2013
conscionability,

meaningful ch

t that the termination language in 9 14(h) was one-sided.

Horton, Inc., et al., Op. No. 5118, pp. 62, 64 (S.C. Ct. App. filed

(Shearouse Adv. Sh. No. 17 at 60). This ignores half of the un-
analysis as set forth in Simpson, whether the Smiths lacked

oice in the agreement to arbitrate. Further, as stated further

below, with respect to the remainder of the Simpson analysis, § 14(h) and 9

14(1) are not sJ) “oppressive” or “one-sided” that they render the agreement to

arbitrate unconscionable.

In addituion, by looking to 9§ 14(h) and 4 14() in finding unconscionabil-
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Mfg. Co., 388 U.S. 395 (1967) (“the Prima Paint doctrine”). See S.C. Pub.
Serv. Auth. v. ;Great W. Coal, Inc., 312 S.C. 559, 562—63, 437 S.E.2d 22, 24
(1993)(“[A] par%ty cannot avoid arbitration through rescission of fhe entire

contract when 'zthere 1s no independent challenge to the arbitration clause. . . .

The arbitratiorgl clause is separable from the contract.”).4 Similarly, the Court
i

!
of Appeals’ decpision appears to confuse the “separability” analysis required by

Prima Paint with a “severability” argument,® which was not raised by the

b
v

parties. ‘3
1. THE COURT OF APPEALS FAILED TO ADDRESS THE
THRESHOLD ISSUE OF WHETHER THE PURCHASE
AGREEIMENT WAS A CONTRACT OF ADHESION OR WHETH-
ER TH]IE SMITHS LACKED MEANINGFUL CHOICE
The Court of Appeals did not address the question as to whether the
Purchase Agreement was a contract of adhesion, defined as a “take-it-or-
leave-it” contrict for which the Smith’s only options were “complete adher-

ence or outright rejection.” See, Simpson, 373 S.C. at 24-25, 644 S.E.2d at

669; Lackey v.iGreen Tree Fin. Corp., 330 S.C. 388, 394, 498 S.E.2d 898, 901

¥
|

4 See alIJlso Jackson Mills, Inc. v. BT Capital Corp., 312 S.C. 400, 403,
440 S.E.2d 877 879 (1994); New Hope Missionary Baptist Church v. Paragon
Builders, 379 ’S C. 620, 630, 667 S.E.2d 1, 6 (Ct. App. 2008); Hous. Auth. of
City of Colum na v. Cornerstone Hous., 356 S.C. 328, 340, 588 S.E.2d 617, 623
(Ct. App. 2003')

5 “Severability” was raised in Simpson, 373 S.C. at 27-30, 644 S.E.2d
at 673-674, but properly so. The “unconscionable” terms in 'Simpson were
within the arbitration clause itself, unlike this case. Further, the parties
raised the issue of severability because the defendant asked the trial court to
rewrite the ar 31t1at10n clause by severing the unconscionable language. Here,
because the arbitration provision is separate and distinct from any arguably
“unconscionable” terms, severability is unnecessary.



(Ct. App. 1998). The circuit court made no factual findings upon which the

Court of Appez;;ils could have made such a finding. The circuit court’s only

4

/
. | . . . .
comment, in thfe order denying D.R. Horton’s motion for reconsideration, was

that the agree!}ment “seems to be” an adhesion contract. (R. 6). The Smiths
presented no eyidence in this regard.

At most, the only evidence on this issue is the Purchase Agreement it-

self, which clezrly contains evidence that is was not an adhesion contract. In-
!
deed, the firstjpage of the Purchase Agreement plainly shows that the pur-
Il

chase price was stricken through and written in by hand in a different

amount. (R. 147, § 2). Further, the principal amount of the home loan, the

term for the h'!'!)me loan, the amount of earnest money, and the initiation fee
|

[

and dues for 1};;he homeowners association were handwritten into the docu-
|
i

ment. (R. 147—}’?-148, 99 2(b), & 3; R. 154, § 20). Finally, the Smiths’ own brief

b
points out thz::lt the Purchase Agreement “provides space for handwritten
[

‘Special Stipu]i;ations.”’ (Resp’ts’ Br. 11; R. 155). In the absence of any evi-

dence to the cﬂantrary, the only legitimate inference that can be drawn from
the omission (g)f such “special stipulations” from the Purchase Agreement is

that none wer<§3 requested by the Smiths.

"

i i . .
As argu:ed below, a contract may not be avoided on unconscionability

grounds unleshs the court has first considered whether it is one of adhesion.

1] .
See Lackey, 32;10 S.C. at 395, 498 S.E.2d at 901-902. Specifically, the Court of

]
!

Appeals has Ipn'eviously stated that whether a contract is an adhesion con-
!

{



tract 1s “the beginning point in the [unconscionability] analysis.” Lackey, 330
S.C. at 395, 491;,3 S.E.2d at 901-902. As a matter of fact, the Smiths have as-
serted “the ﬁrsﬁst step in the process is to consider whether the Purchase

Agreement in qifuestion is an adhesion contract, because that is the beginning

point in the anEalysis of whether the contract is unconscionable.” (Resp’ts’ Br.
!

11, citing Lacke:.’y, 330 S.C. at 395, 498 S.E.2d at 902).

In failin;:lg to analyze the adhesion contract question, the Court of Ap-
I

peals has notEaddressed a significant component of the unconscionability

analysis, Whic}"Gl bears directly on the absence of meaningful choice. As noted
i

in the Court off Appeals’ decision, unconscionability involves the absence of

meaningful ch(g)ice and terms that are so oppressive that no reasonable per-

! :
son would make them and no fair and honest person would. accept them.

Smith v. D.R. ﬂHorton, Op. No. 5118, p. 63. See Simpson, 373 SC at 24-25,

644 S.E.2d at (;368—669; Herron, 387 S.C. at 532, 693 S.E.2d at 398. While the
|

Court of Appegals has alluded to portions of the Purchase Contract that it
rs

suggests lack ié“mutuality of remedy” and that were “oppressive and uncon-

scionable, theﬂabsence of meaningful choice element remains unaddressed.

Smith v. D.R.ﬁHorton, Op. No. 5118, p. 64. Absent such a finding, for which
|

there is no evi}:dence in the record (and which is contradicted by evidence that
i :

I(
would show ]ﬂflandwritten, negotiated terms in the Purchase Agreement),

|
there can be n&o determination of unconscionability.
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provision itself. As will be explained further below in the con-
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chase Agreement is irrelevant unless it relates to the arbitra-
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itself, at § 14(g). New Hope Missionary Baptist Church v.

ers, 379 S.C. 620, 630, 667 S.E.2d 1, 14 (Ct. App. 2008), citing

Hous. Auth. of City of Columbia v. Cornerstone Hous., 356 S.C. 328, 588

S.E.2d 617 (C

arbitration pr

. App. 2003)(“Even if the overall contract is unenforceable, the

hvision 1s not unenforceable unless the reason the overall con-

tract 1s  une

nforceable specifically relates to the arbitration provi-

sion.”)(empha:

518 added).




In this cz”’tse, the provisions the circuit court said are “oppressive and

one-sided” are

ffnot found in the arbitration provision, which is captioned
i

“Mandatory Binding Arbitration.” (R. 1-4; R. 5-6; R. 151-152, § 14(g)). In-

stead, the prov
rate “Limitatio
Court of Appea
the Court of A
court “viewed t
without any fa

No. 5118, p. 64

isions the circuit court found objectionable were in the sepa-
n of Liability” clause. (R. 1-4; R. 5-6; R. 152, § 14(1)). The
ls did not identify any other “unconscionable” terms. At most,
ppeals has suggested, without explanation, that the circuit
he Warranties and Dispute Resolution Section 14 as a whole,”

:tual finding to support this claim. Smith v. D.R. Horton, Op.

F urtherr”

nore, no legal precedent has been cited by the circuit court or

the Court of Aﬂppeals to support conflating the separate and distinct provi-

sions within S¢
the Mandatory
clause 1s one of

Arrange
sions in Sectio
1ssues. Assumi
ing, or the Cot
an absurd rest
(J) were instea

12-13, 17, anc

ction 14. As argued previously, the only relationship between
Binding Arbitration provision and the Limitation of Liability

arrangement of the document. (App’t’s Br. 13-14).

ment alone is insufficient to construe all of the various provi-

n 14 together, particularly when they involve wholly unrelated

ng arrangement alone 1s the basis for the circuit court’s find-

irt of Appeals’ affirmation thereof, this interpretation produces
\lt. For instance, it must be assumed that if Paragraphs 14(a)—
d either Paragraphs 14-24 or renumbered as Paragraphs 4-7,

| 22-24 the result might be different, despite the fact that the

10




mtent, content,ﬂ and meaning of the arbitration clause would remain identi-
cal. 21

For exanulple, the RWC Warranty discussed at 49 14 (a)—(d)lis unrelat-
ed to the discussion of trees to be saved during construction at § 14(e), the
survival of landscaping components after closing in § 14(f), or instructions on
requesting warranty service in 9§ 14(j). Indeed, the Smiths separately
acknowledged and initialed 9 14(a)—(c), § 14(d), § 14(e), | 14(), and g 14(g).
(R. 150-152). Nevertheless, the circuit court and the Court of Appeals unnec-
essarily and improperly combined all of the separate and distinct provisions
of Section 14 rather than focusing on whether the arbitration provision in
14(g) itself wasj unconscionable.

Had thefcircuit court or the Court of Appeals engaged in an analysis of
whether § 14(g) was itself unconscionable, the result would necessarily be dif-
ferent. |

Unlike Simpson, the arbitration provision here has no limitations or
liability, no limitations on available damages, or other one-sided provisions.
See Stmpson, 373 S.C. at 19-21, 27-33 644 S.E.2d at 666, 670—-673. Rather,
as stated previously, the arbitration provision agreed to by.the parties re-
quired arbitration to be conducted near the Smith’s home in Charleston, Dox-
chester, or Berkeley County, South Carolina, by an arbitrator or arbitration

panel agreed upon by the Smiths, who could assess filing fees and any other

costs of the arbitration to either party. Further, the arbitration provision al-

11




:»miths to receive an expedited hearing. (R. 151-152). There

lowed for the S
1f

k. . .. s
were no oppressive or one-sided provisions within § 14(g).

Neither the circuit court nor Court of Appeals provided any argument

|
|

as to why eac}il of these disparate provisions should be read “as a whole.”
Smith v. D.R. Horton, Op. No. 5118, p. 64. The Smiths belatedly argued that
the separate and distinct provisions of Section 14 that are unrelated to the
parties’ agreement to arbitrate must be interpreted together rather than
standing alone/ but had not previously raised this argument before the circuit
court. (Resp’ts’|Br. 5-8). However, the only legal authorities cited for this po-
sition are contr

actual construction cases that involve the determination of the

parties’ intentjin the face of an ambiguity. See Buice v. WMA Sec., Inc., 380

S.C. 149, 156

P’ship, 0. Cook
1993). Here, tk
to engage 1n c

and there 1s nc

57, 668 S.E.2d 430, 434 (Ct. App. 2008); Skull Creek Club Ltd.
& Book, Inc., 313 S.C. 283, 286, 437 S.E.2d 163, 165 (Ct. App.
e parties’ intent is clear, so there is no ambiguity and no need
ontractual construction. As such, these cases aré mapplicable

basis upon which to construe Section 14 as a whole.

A.

The Court of Appeals’ Reliance on the Limitation of Lia-

brilitv Provision is Misplaced

The Cot

provision in

irt of Appeals did not identify specifically why the termination

14(h) the limitation of liability provision in § 14(1) rendered ei-

ther the arbitration provision at 9§ 14(g) or the entire Purchase Agreement

12
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aningful choice. Furthermore, these commonplace contractual
nder either the entire Purchase Agreement, or specifically the

vision at §14(g), unconscionable due to being “one-sided” or

|

at least two reasons.

recent South Carolina Supreme Court illustrates a proper
‘espect to the limitation of liability in  14(1). In Gladden v.
). 27236 (S.C.Sup.Ct. filed Mar. 27, 2013)(Shearouse Adv. Sh.
;he Supreme Court stated, in the context of a home inspection
ning limitations of liability:

ts should not refuse to enforce a contract on grounds
iconscionability, even when the substance of the

3 appear grossly unreasonable, unless the circum-
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stanc
trem

ies surrounding its formation present such an ex-

5 inequality of bargaining power, together with fac-

|
tors ['j
evide

such as lack of basic reading ability and the drafter's

nt intent to obscure the term, that the party against

whotn enforcement is sought cannot be said to have con-
I
senteﬂad to the contract.

W
i
]

6 Unfor
14(h) is proble
the closing, “n
difficult to see
plated in the
resolution pei

]tunately, the Court of Appeals never explicitly states why 9

matic other than to note that if D.R. Horton terminate prior to
o cause of action shall accrue on behalf of [the Smiths....” It is

» why this would be “unconscionable” when it is only contem-
’case of a bona fide dispute and subject to a 10-day good faith

1od, written notice, and return of earnest all money to the

Smiths. Additionally, since this provision clearly does not survive the closing

and therefore

would not limit the Smiths in pursuing any remedy or damages

related to their home, 1t is immaterial to the analysis.

13



Gladden v. Boykin, Op. No. 27236, p. 55)(emphasis added). Here there is no
evidence of inequality of bargaining power or other evidence that would sug-
gest the Smiths{ “cannot be said to have consented to the contract.”

As our Sjilpreme Court recognized, limitations of liability “are routinely
entered into. Moreover, they are commercially reasonable in at least some
cases, since they permit the provider to offer the service at a lower price, in

turn making the service available to people who otherwise would be unable to

afford it.” Gladden v. Boykin, Op. No. 27236, p. 54), citing, Head v. U.S. In-
spect DFW, Ing., 159 S.W.3d 731, 748-49 (Tex. App. 2005). Indeed, the Su-
preme Court concluded that it could not say that a limitation of liability
clause in thatj circumstance was “so oppressive that no reasonable person
would make 1t and no fair and honest person would accept 1t.” Gladden v.
Boykin, Op. No. 27236, p. 54. The Supreme Court refused everfl to go further
and address the issues of whether the plaintiff lacked meanin%ful choice due
to one-sided contract provisions. Gladden v. Boykin, Op. No. 27é36, p. b4.

In Gladden, the limitation on liability section limited damages to the
amount the plaintiffs paid for the home inspection and 1‘epo;*t. Gladden v.
Boykin, Op. No. 27236, p. 54: This is not qualitatively different': than the Pur-
chase Agreement at hand, which disclaims certain Warrantie;s, but replaces
them with the RWC Warranty, and limits monetary liabilify :to a “repair or

replace” remedy. As the Supreme Court concluded in Glad;’den, the mere
t

presence of ajlimitation of liability clause does not make thlls circumstance
1

\ |
J i

14




“so oppressive that no reasonable person would make it and no fair and hon-

est person Wouijld accept it.” Gladden v. Boykin, Op. No. 27236, p. 54. Like-

es of the Smith
tion of the exis
ence of limitati

they were “so o

|

wise, here wheI’1 there is no evidence in the record regarding the! circumstanc-
s execution of the Purchase Agreement other than an indica-
tence of handwritten, negotiated terms, and the mere exist-

ons of liability, there is no basis upon which to conclude that

ppressive that no reasonable person would make it and no fair

and honest perzon would accept 1t” other than the fact that the Smiths did.

In addit:

more than cite

on, the circuit court and the Court of Appeals h?ve done little

to the existence of the Limitations of Liability gls evidence of

unconscionability. In truth, the limitations of liability in § 14(1)'have no bear-
i

ing on the purpose of analyzing claims of unconscionability in lthe context of

arbitration agi

tion clause 1s

eements, which is to “focus generally on whethﬁar the arbitra-

geared towards an unbiased decision by a nel;ltral decision-

maker.” Simpson, 373 S.C. at 25, 644 S.E.2d at 669; citing Hooters of Am.,

Inc. v. Phillips

provision wou

, 173 F.3d 933, 938 (4th Cir. 1999). Nothing in the arbitration

d suggest anything other than an unbiased decifsion by a neu-

tral decision-niaker.

In this case, the arbitration provision does not constitute a waiver of

any statutory rights or causes of action, nor does it purport to}limit the arbi-

trator’s legal a

t

g
uthority, as did the arbitration clause in Simpso{z. In truth, the

Purchase Agrcement would afford an arbitrator the same autl;lority and pre-




rogative as any #state or federal court to declare the limitation of liability in
14(2) unconsciorj“:lable and to refuse to enforce it. Accordingly, the circuit court
and the Court of Appeals improperly relied upon the limitation ,}of liability in
9 14() in finding unconscionability.

1

3. THE COURT OF APPEALS MISAPPLIED OR IGNORED THE
PRIMA PAINT DOCTRINE

Not onlyj was it unnecessary to interpret the arbitration provision in
the context of the othér unrelated terms, it was improper to do so. To the ex-
tent the circuiti court concluded that “the relevant arbitration provisions are
wholly unconscionable and unenforceable based on the cumulatjive effect of a
number of oppiressive and one-sided provisions” unrelated to the arbitration
provision 1tself, it did so in violation of the Prima Paint doctfine. (R. 4, 6).
Similarly, the jCourt of Appeals appears to have misapplied or ignored the
Prima Paint doctrine in its finding, without explanation, thjat the circuit
court “viewed the Warranties and Dispute Resolution Section 1:4 as a whole”
and the Court] of Appeals apparent affirmation of that Viewpbint. Smith v.

D.R. Horton, Cp. No. 5118, p. 64.

B. The Prima Paint Analysis

In Prima Paint, the United States Supreme Court addrgssed whether,
under the Fedzral Arbitration Act, 9 U.S.C. § 1 et seq., a claim ;of fraud in the
inducement or the entire contract—as opposed to the arbitration provision
itself—is to be resolved by the court or referred to an arbitra%:or. The Court

held that “a federal court may consider only issues relating }to the making

I

q

16




|
and performanc,i{e of the agreement to arbitrate” and cannot, therefore, “con-
H

|

i

sider claims of|fraud in the inducement of the contract generally.” Prima

Paint Corp., 38

ing to fraud in

3 U.S. at 404. Some courts sought to limit Primal Paint’s hold-

4
the inducement challenges, but others held that Prima Paint

|

extends to all cl
South C:
limit Prima Pa;

24-25. “A party

hallenges to a contract.
irolina joined the latter jurisdictions in rejecting attempts to
nt. See Great W. Coal, Inc., 312 S.C. at 562—63, 437 S.E.2d at

 cannot avoid arbitration through rescission of the entire con-

tract when there is no independent challenge to the arbitration clause. . . .

The arbitration clause is separable from the contract.” Id. at 562-63, 437

S.E.2d at 24. £
(“Arbitration c
bedded.”); Neuw
stone Hous., 3&

Thus, “p
which a party,
which only the
Church, 379 S
Beach, Inc., 3
cuit court was

tration clause

ee also Jackson Mills, Inc., 312 S.C. at 403, 440|S.E.2d at 879
auses are separable from the contracts in WhiC}:l they are im-
Hope Missionary, 379 S.C. at 630, 667 S.E.2d; at 6; Corner-

6 S.C. at 340, 588 S.E.2d at 623. |

recedent forces a distinction to be drawn betwe(fan disputes in

challenges the arbitration agreement itself arfld disputes in
!

overall contract is challenged.” New Hope Miss:ionary Baptist
C. at 631, 667 S.E.2d at 6. Compare Simpson v. MSA of Myrtle
3 S.C. 14, 23-24, 644 S.E.2d 663, 668 (2007) (holding the cir-
the proper forum for determining the enforceability of an arbi-

I

challenged on the grounds of unconscionability) with Corner-
|

stone Hous., 356 S.C. at 338-42, 588 S.E.2d at 622-24 (holding the legality

17




and enforceabilf;ity of two contracts was for the arbitrator to decide where the

i !
arbitration agrel’aement in the contracts was not directly challengﬂed).

Here, the
on its finding t
court identifiec
which is separs
3; R. 151-152,
tire host of att
Horton’s motic
fending langua

arbitration prc

> circuit court’s determination of unconscionabili:lty was based
nat of “oppressive and one-sided provisions,” whi;ch the circuit
| were in the “Limitation on Liability” provision at § 14(1)),
te and distinct from the arbitration provision at § 14(g). (R. 2—
1 14(g), (1)). The circuit court later generally alluded to “an en-
empted waivers of important legal remedies” inf denying D.R.
n for reconsideration, without specifically ident;;ifying the of-

ge. (R. 4-5). Regardless, such language does notzappear in the

vision. Hence, the circuit court appears to havei found uncon-

scionability only within the Purchase Agreement at large rather than in the

arbitration prc

vision itself. The Court of Appeals has cited no other offending

language other than at § 14(h) or § 14(i)) upon which to affirm. Under the

Prima Paint doctrine as applied by South Carolina courts, the Smiths cannot

avold arbitrati

C. A

on on that basis.

“Severability” Analysis is Inapplicable

The Court of Appeals draws heavily upon Simpson in c:oncluding that

the arbitration provision “should not be severed from the numerous uncon-

scionable prov

isions contained in the limitations of liability section within the

Purchase Agrzement. However, reliance upon Simpson and this severability

analysis is misplaced for at least two reasons. First, neither D.R. Horton nor




il

| .
the Smiths raiéled the severability issue addressed in Simpson. Further, the

severability iss{}le raised in Simpson is inapplicable.

j

t

i

i

In Simpson, the Supreme Court was faced with a signiﬁca}ntly different

scenario. There

automobile tra

enforce arbitra

S.E.2d at 666.
sion that inclu
tions of liabilit,
Because the “1

sion itself, Prir

the other hant

separate and ¢
of liability tha
scionable.” Be
Prima Paint a

As addr
a “separability

the arbitratio

, the severability issue involved a single paragraph within the
le-in contract for which the automobile dealership sought to
tion against its customer. Simpson, 373 S.C. at 19-21, 644
The single paragraph at issue there was an arbitration provi-
ded within the arbitration language itself numerous limita-
y and one-sided provisions favoring the automobi}le dealership.
inconscionable” provisions were within the arbi}tration provi-
na Paint did not apply, and was not addressed, iri Simpson. On
I, the structure of the Purchase Agreement at hand contains

istinct sections with respect to arbitration and t;he limitations

. the circuit court and the Court of Appeals have found “uncon-

cause they are maintained in separate and distinct sections,

oplies. %

essed above, Prima Paint is not a “severability” Jdoctrine—it is
7’ doctrine that limits judicial determination to an analysis of

n provision itself. Accordingly, because the pa;rties have not

raised the issue of severability, but have raised the Prima Pairlzt doctrine, the

Court of Appe

als analysis should have focused on that issue.
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CONCLUSION

For the fg)regoing reasons, the Court of Appeals should grant Appellant

D.R. Horton, In“c.’s Petition for Rehearing. ‘

May 2, 2013
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