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" Questions Presented

_ Did the Post Conviction Relief Judge err in failing to find that the sentencing judge failed
to establish that Travis Hines was adequately informed of the dangers of self representation and
the advantages of having an attorney represent him at the time of the plea hearing when the
record established that such issues were only dealt with in a pro forma fashion?

Did the Post Conviction Relief Judge err in failing to find the State committed ,
misconduct when Travis Hines was required to plea without having the opportunity to review the
video and did not obtain from the plea judge a waiver to his right to review the video?



STATEMENT OF THE CASE |
Procedural History

Travis Hines entered a pro se plea to distribution of heroin on December 17, 2015.
Judge John C. Hayes sentenced him to 14 years in prison. On December 9, 2016, Mr.'Hines
filed his Post Conviction Relief Petition. App. af 69. The State filed its Return on May 22,
2017. App. at 75. A hearing on the Post Conviction Relief hearing was held on July 31,2017
before the Honorable R. Lawton McIntosh. By Order dated November 14, 2017, his Post
Conviction Relief petition was denied. Mr. Hines filed his Notiée of Appeal on December 28,
2017.

Factual History

Travis Hines was arrested on December 26, 2014, on a charge of distribution of heroin
that allegedly occurred on May_21, 2014. App. at 84. He was ofiginally appointed by Mike
McKiﬁnon of the office of the York County Public Defenders Ofﬁcé to represent him. Discdvery
in this case was sent to Mr. McKinnon, but it did not include the drug report or the video of the
alleged buy.‘ App. at 58. The Stafe, .‘while Mr‘. McKinnon was réb_resenting Mr. Hines, offered a
10 year sentence for a gllilt}f piea. Some time befbre July 7‘,. 2()_1 5, Mr Hines retained the
services of Christopher Welborn as 4his éttomey. Mr. Welborn sent the State his Rule 5 discovery
request aﬁd his Brady motion. Mr. Welborn .a_lso‘ originally received a 10 year plea offer. -App. at
33,1112-13. The State adffised Mr. Welborn that the plea offer was baéed upon Mr. Hineg notv |
viewing the video tape of the alléged buy. App at 35,11 3-5. Mr. -Welbom advised Mr. Hines
that the proposal by the State to withhold the discovery unless the plea offer was rejected was

“legally suspect.” App. at 35,11 15-18. Mr. Welborn further testified that Mr. Hines in fact knew
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who the informant was without looking af the.video tape. App. at 35,112-13.

Without Mr. Hines formally rejecting the 10 year plea offer, the state increased the offer
to 18 years. App. at 35,123 to 36,17. | Subsequently, the offer to Mr. Welborn was reduced to
15 years. Mr. Welborn'furt‘her testified that as of August 12,2015, Mr. Hines did not want to
take the offer especially as he had not seen the video tape of the alleged buy. App. 37, 11 4-15.

As Mr. Welborn stated “[P]ressure, sort of extortive process by which you give up your right to |
discovery and take the 18;;’ App. 37,11 10-12.

Mr. Welborn further testified that he rgcéived the drug report on October 23, 2015. App.
at 37,125.. As of November 4, 2015, the offer was still 18 years. Mr. Welborn still had not seen
the video. As he stated, “I was not recommehding that to my client at that time that he plead
guilty without looking at the video.” App. at 38, 11 6-7. On November 13, 2016, Mr. Welborn
received an email from the solicitor stating thaf Mr. Welborn could view the portion of the video
that the state determined to be 'rel‘evant, but Mr. Welborn would. have to sign arprotective order.
Mr. Welborn was able to -review the .portion of the video the State d¢emed relevant on November
17,2015. App. 39, 11 5-20.

Assistant Solicitor Ryan Robert Newkirk éonﬁrmed the testimony of Mr. Welborn as to
the policy of not showing the video to the defendant in a criminal case until the plea offer has
been rejected and the case is going'to trial. Apﬁ.v 56.117-20. He acknowledged that it took from
July until November 17 for Mr. Welborn, but nbt Mr. Hiﬁes, to be able to \}ie\;v the portion of fhé

video the State deemed relevant. He testified that he did provide Mr Welborn some stills from

- the video. Mr. Newkirk acknowledged that some defendants plea without ever looking at the

video. He testified:



I know that certainly defendants have - - can and have plead
waiving the drug report and waiving the right to see the video. I
know that has happened. I wouldn’t say that is an uncommon
practice. App. at 59, 11 5-8. '
Mr. Hines testified he did not understand how the plea offer went from 10 years to
'15 years without his, or his lawye;, ever seeing the video. App. 13,11 1-2: His complaint abopt
Mr. Welborn was that Mr. Wélborﬁ' had not obtained the video for him to view. App. 13, 11 20-
22. On December 1 5,A201 5, he appeared before Jucige Daniel Hall to relieve Mr. _Welborn as his
attorney. At that hearing, Mr. Hines expressed a>desire to hire another éttomey. When asked by
Judge Hall if he was going té represent himself, Mr. Hines responded “no.” App. 113,11 14-19.
Thus, at that hearing, the judée had no need to give the warnings pursuant to Faretta v.
California, 422 U.S. 806 (1975).
At thé December 15, 2015 hearing to relieve Mr. Wélborri; the state formerly notiﬁed Mr.
Hines that they \;vould be seeking life without parole. App. 118, 114-8. At that hearing, Judge
Hall erroneously informed Mr. Hines, “And you understand that fegardless who your lawyer is,
the solicitor controls the do;:ket ....°" App. 114,11 10-12. Mr. Hines expressed a desire to hire
| another lawyer that day. App. 114,117-19. |
Two days later, on December 17, 2015, Mr. Hines appeared before Judge John C. Hayes
entering his plea without an attorney. At_that plea, the solicitor represented to the Court:
I have no doubt in his intelligence or his undérstanding of the
proceedings. He was advised of his right to counsel by Judge Hall

on Tuesday when he relieved Mr. Welborn of his services. App.
101, 11 2-5. '

* % %

I tell you all that just to say that he has been advised of this right to

' State v. Langford, 400 S.C. 421, 7358.E.2d 471 (2012)
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counsel indicated to me he wishes to proceed on his own, and [

have no doubt in his competency.
App. at 101, 11 13-16.

After inquiring about his educational background, Judge Hayes had the following:
colloquy with Mr. Hines concerning his right to self representation:

THE COURT: You have the right to have an attorney
represent you in regard to this charge and if you cannot afford one
the State would be required to appoint an attorney to represent you
within some limits. That is you would be appointed an attorney to
represent you if you wish. If you could not afford one the
limitation being that you are assigned an attorney and that would
be your attorney. Its dangerous for you to proceed without an
attorney since; you’re not one and there is a benefit in having an
attorney to represent you. ' '

Do you understand that?

MR. HINES: Yes, sir.

THE COURT: Do you wish to have an attorney in regard to
this charge or give up that right?

MR. HINES: I give up that right.

THE COURT: I find Mr. Hines has freely voluntanly
knowingly and.intelligently understanding the benefits of counsel
and the danger of self representation exer01ses his right to proceed
pro-se. App. 102, 11 2-20.

After this discussion, Judge Hayes accepted the plea and sentenced Mr. Hines to 14 years
in prison. Mr. Hines still had not seen the video. Judge Hayes did not ask if there were any

outstanding discovery issues.



Argument
Quéstibn ;I

Did the Post Conviction Relief Judge err il; failing to find thaf fhe sentencing judge
failed to establish that Travis Hines was adequately informed of the dangers of self
representation and the advantages of having an éttorney represent him at the time of the
plea hearing when the record established that such issﬁes were only dealt with in a pro
Jorma fashion?

Standard of Review

The first question to be answered is what. is the standard of review in this case. As the.
waiver of the right to counsel involves at least a mixed question of law and facfs, the standard of
review should be de novo. The Fourth Circﬁit Court of Appeélé acknowledges that the circuit are
split as to the proper s-tandard of review. “The p.rop‘er 'standarci of feview when a defendant fails
to object to a right-to-counsel waiverl is a question that has divided our sister circuits.” United
States v. Ductan, 800 F.3d 642, 647 (4th Cir. 2015). As the waiver of a right to counsel is the
waiver of a serious right, the proper standard should be de novo. As the Ninth Circuit has said,
“Our requirements for reviewing the validity of a Fi érett,a waiver are predicated on the fact that
we do not expect pro se defendants to know the‘perils.of self-representation, and consequently,
we cannot expect defendanté to recognize that they have not been correctly and fully advised, let
alone to point out the court's errors. Accordingly;. plain error review would be inappropriate, and.
we instead perform tﬁe simple de novo réview'in which we have customarily engaged.”
United States v. Erskine; 355 F.3d 1161, 116667 (9th Cir. 2004); State v. Watlington, 216 N.C.

App. 388,716 S.E.2d 671 (2011)(applying a de novo standard of review.) Not all states agree.
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State v. Watson, 900 A.2d 702, 713 (2006)(“Acpordingly, we will apply a bifurcated staﬁdard of
review, reviewing‘ any express or implicit factual ﬁndings for ‘clear e_r_rof, and the legal conclusion
to be drawn from' }hose facts de novo.”)
Argument
A defendant under the Constitution of the United States of America has the right of self
repfesenfcation. Faretta v. California, 422 U.S. 806 (1975). This is subject to one rule - the
éourt must adequately inform the defendant of the dangers and disadvantages of self
representation. Among those dangers is the knoWledge that an attorney can be of assistance in
handling and investigating thev case. The record in this case fails to establish that Travis Hines
proceeded to waive ﬁis right to counsel with a full understanding of those rights and the
‘conséquencés of self représentatioh. The warnings fequired under Faretta apply to a guilfy plea.
Osbey v. State, 425 S.C. 615,\825 S.E.2d 48 (2019). They even-épply' to a re-sentencing hearing.
Wilson v. State, 947 So. 2d 1225 (Fla. Dist. Ct. App. 2007) |
This case should be controlled by Osbey v. State, 425 S.C. 615, 825 S.E.2d 48 (2019).

At the plea, the assistant solicitor went through the history of the case including that Mr. Hines
“had relieved his retained counsel the previous week. He did not, however, advise the judge that
Mr. Hines had stated at the previous hea_rmg he was going to retain counsel for the case. App at
113, 1120-22. The assistant solicitor told the plea judge, “I tell you all that just to say that he has
been advised of his right to counsel . . . .” App. at 101, 113-14. Apparently relying upon that
representation, the plea judge conducted a very cursory examination about the dangers of self
representation. In Osbejz the defendant had been before the court on two occasions for a plea,

once for a probation violation and once for a parole violation. This knowledge was not sufficient



to find Mr. Osbey knew the dangers of self representation.

The South Carolina Supreme Court in Watts v. State, 347 S.C. 399, 556 S.E.2d 368, _

(2001) said “The judge did not ask Petitioner a single question about why he relieved his counsel

or if he wished to have counsel present.” The same is true in this case. At the previous hearing

~ to relieve counsel with whom Mr. Hines was not satisfied, Mr. Hines expressed every intent to

obtain his own counsel. The judge, accepting his plea, never asked if he had contacted aﬁothér
attorﬁey, why he dismissed his former attofney, Whethér that attorney had discussed with him the
dangers of self representation, or any defenses he may have to the charges. Thé plea judge never
asked Mr. Hings if he had had the opportunity to review the discovery so that he could make an
intelligent decision to plea guilfy.

In Gardner v. State, 351 S.C. 407, 570 S.E.2d 185 (2002) the South Carolina Supreme

Court listed ten factors to be considered by the trial judge to determine if the defendant

knowingly and intelligently waived his right to Counsel and elected to represent hjl'nself; Among
those factors is “whether the exchange between the accused and the court consisted of merely pro
Jforma answers to pro fo;ma question.” Id. at 4"1‘3, 570 ‘S.E.2d‘ at 187. Here the quesﬁons weré »
in fact ‘rn.ere pro forma qUe$ti0ns.. When Mr. Hir;es was asked about the dangers of self
repfesentation, it was part of a series of three factors being -sta'ted by the pl¢a judge. He simply

answered “Yes, sir” to all three without any inquiry by the judge as to whether he understood

- each factor individually. App. 102, 112-13. He was never told what the dangers of self

representation were. What Mr. Hines understood to be the dangers of self representation is not
known, if he even understood that to be a separate issue from the other two factors.

Mr. Hines did state in the Plea Waiver Form that he understood “[T]here is a danger in



self representation.” App.: at 87. But this waiver is questionable when the same form also shows -
Mr. Hines placed his initials beside the first statement that says, “The Solicitor, my lawyer, and I
have informed the court that the following éontairis all of the terms of conditions of my plea.”
App. at 86. On the next page, Mr. Hines initials are also beside é statement that says, “My |
lawyer has reviewed with me all the factual and legal issues surrounding my case, including any
defenses I may have and he or she has doné everything [ have asked them to do. I am satisfied
with his or her services.” App. 87-88. “This statement cé.nnot apply to Mr Welborn as the
previous week Mr. Welborn was relieved because he would not, or could not, obtain the video
tape of the alleged drug buy. Obviously someone said “Initial here” without fullsl informing Mr.
Hines of the meaning of the statement.”

Another factor the judge seeking a waiver of counsel must determine is “whether the
accuse’s wéiver resulted from either coercion of _rﬁistreatment."’ Id. Both are present in this case.
The plea judge was not told that just two days befofe, when Mr. Hines relieved his counsel and‘
was going to obtain other counsel, the State gave Mr. Hines tﬁeir notice to seek life without
parole. Notwithstanding these coercive factors, the plea court never asked Mr. -Hines if the fact
the state was going to seek life withoﬁt parolevaas' the deciding factor in his determination to plea
guilty. Whether the plea judge knew Mr. Hines‘ was facing life without parole is not known.
While this was not physical mistreatment, it certainly was coercive in that he was threatened with
life without parole. The plea judge was not informed >that Mr. Hines had not had the oppo@ity

to review all the discovery. This fact in prevented Mr.-Hines from knowing all the facts about

2 A solicitor could very éasily prepafe a Faretta Waiver Form which would contain all of
the requirements of Faretta. This form could then be used by the court.to determine if a
defendant truly understands the dangers of self representation.



his case before he entered his plea. Knowing the facts of one’s case would seem to bea.
‘requirement for a free and voluntary plea.

If the plea judge had asked Mr. Hines, “Have you had the opportunity to review all the
discovery?” and Mr. Hines had said, “no,” the plea judge would not have taken the plea without a
further waiver of the right of Mr. Hines to review the evidence against him. Had the plea judge
conducted a basic inquiry as to why Mr. Hines reli_éved his previous counsel, the discoVefy issue -
would have been revealed. .

“In a PCR action, if the record fails to demonstrate the petitioner made an informed-
choice to proceed pro se with ‘eyes open,” then the i)etitioner did not make a knowing and
voluntary waiver of counsel, and the case should be remanded for a new trial.” Gardner at 402-
403,556 S.E.2d at . The record in this case does not demonstrate that Mr. Hines procéeded
with his “eyes open.” Further demonstrating this is the fact that while the plea judge informed
Mr. Hines of his rights, he did so in a group so that the record is not clear as to whether Mr.
Hines understood each individual right. In Gardner, the South Carolina Supreme Court took
note of the failure of the plea judge to inform the defendant of her rights under Boykin v.
Alabama, 395 U.S. 238 (1969). The Court said:

[A]lthough the guilty plea proceedings did not consist rnérely of
pro forma questions and answers, the transcript on its face poses
several other problems which would indicate the plea itself was not
knowing and voluntary. This Court and the United States Supreme
Court have held that before a court can accept a guilty plea, a
defendant must be advised of the federal and state constitutional
rights he or she is waiving. /d. at 413, 570 S.E2dat .

The record in this case establishes both that the waiver of counsel and the dangers of self

representation were mere pro forma and did not fully inform Mr. Hines of the rights he was
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waiving. The South Carolina Supreme Court has since 2014 mandated that a “Faretta Warning”
form be signed by every defendant proceeding pro se in mégistrate’s court. See Form SC’CA 684.
The rights on that form are more substantial than the rights read to Mr. Hin¢s in this case. A |
defenciant facingv14‘ ‘years in prison Should be informed of the dangers of self representation on a
level at least equal to one facing 30 days in jail. ‘Th.e record in this éase- as a niatter of law is
inadequate to establish Travis Hines was properly informed of the dangers of self representation.
He should be granted a new trial.

This Court should establish a proper procedure of trial judges when confronted with a
defendant desiring to rebresent himself. The Ninth Circuit Court of Appeals has suggested the
following language: |

The court will now tell you about some of the dangers and
disadvantages of representing yourself. You will have to abide by
the same rules in court as lawyers do. Even if you make mistakes,
you will be given no special privileges or benefits, and the judge
will not help you. The government is represented by a trained,
skilled prosecutor who is experienced in criminal law and court
procedures. Unlike the prosecutor you will face in this case, you
will be exposed to the dangers and disadvantages of not knowing
the complexities of jury selection, what constitutes a permissible
opening statement to the jury, what is admissible evidence, what is
appropriate direct and cross examination of witnesses, what
motions you must make and when to make them during the trial to
permit you to make post-trial m’otiohs_ and protect your rights on
appeal, and what constitutes appropriate closing argument to the
jury. _
United States v. Hayes, 231 F.3d 1132, 1138-39 (9th Cir. 2000)

Even this suggestion should be further broken down into individual Questions. The
Faretta warnings should be like this:

The court will now tell you about some of the dangers and disadvanfages of representing

11



- yqurself.

1. You will have td abide by the same rules in court as lawyers do. Even if you make mistakes,

you will bé giflen no special privileges or benefits, and the judge will not hélp you. Do you

understand? | | |

2. The government is represented by a trained, skilled prosecutor who is experienced in

criminal law and court procedures. Do you understand?

3. Unlike the prosecutor you will face in this case, you will be exposed to the dangers apd

disadvantages of not knowing the complexities of jury selection, what constitutes a permissible

opening statement to the jury, what is admissiblé evidence, what is apf)ropriate direct and cross

examination of witnesses, what motions you must make and when to make them during the trial

to permit you to make post-trial motions and protect your rights on appe_ad; and what constitutes

éppfopriate closing argument to the jury. Do you undefstand?

4. If you fail to make a proper objection at the proper time, you may forfeit that issue on appeal

in the event of a guilty Qérdict. Do you understand?

These question, in addition to making a determination as to the intellectual éapabilities of
a defendant would clearly and unequivocally explain to a defendant seeking to represent
themselves the pitfalls of self-representation. In the Benchbook for U.S. District Court Judges,
(Federal Judicial Center March 2013) 6™ Ed. § 1.02 Assignment of counsel or pro se |
representation at 6-7, fourteen Question are suggested to be asked. While some apply to federal .
court only, a modification for state court would not be difficult.
While a guilty plea might not require such an extensive examination, at the very least the

defendant should be informed thaf without the assistance of counsel he may be waiving defenses
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that he does not know about because he is repfesenting himself. He should Be informed that if
he enters a piea any valid defense he has, even if hé does not know abouf it, will be waived. No
such basic information was given to Mr. Hines. The waiver of counsei in this case does not
comply with the requirements of Faretta.

Question 11

Did the Post Conviction Relief Judgé» err in failing to find the State comnﬁtted '
misconduct when Travis Hines was requiréd to plea without having the dpportunity to
review the video and did not obtain from the plea judge a waiver to his right to review the
video?

The testimony in this éase- establishes that wﬁile Christopher Wélbom had‘ the oppzortunity'
to review the portion of the video that the State deemed relevant, Mr. Hines nev'er had thel
opportqnity to do more than review a codple of still pictures. The testimony shows that Mr.
Hines wanted to review the video and that Mr. Welborn agreed that he should have the
opportunity. | |

Over ten years before this case arose, then Chief Justice Jean H. Toal issued a
Memorandum dated March 1, 2004 saying the it Was a violation of Rule3.4, RLDE, Rule 407,
SCACR to make a‘plea agreemént contingent upon the defendant not viewing all the discovery.
As Chief Justice Toal warnied in the Mémorandum “This practice is going to have adverse
consequences in the future with claims of ineffective assistance of counsel based on the claim
that the plea was not voluntary because th¢ applicant did not have access to the solicitors file.”
The future is now here. Assistant Solicitor Ryan Robert Newkirk conﬁrm¢d that the practice of

making the plea contingent up not reviewing the discovery continues as of the date of the

13



hearing notwithstanding the Memorandum issued by Chief Justice Toal over ten years earlier.
App. at 59,11 5-8.

| The lower court found “Mr. Newkirk provided credible testimony that he turned over all
evidence as he received if.” App. 134 to 125. There is simply no basis in the record to reach this
determination. As noted above, Mr. Newkirk testified it is the policy of his office in some cases,
and this .being one, not to turn over all the relevant evidence unless the defendént rejects the plea
offer. There truly can be no more difficult a decision than ‘tolb.e vforced'to either accept a plea
offer of 14 years and not review all the discovery, or view tile discovery and run the risk of life -
without parole. No defendant should be forced to make this decision.

Of course a defendant may waivg the right to view the discovery if he believes‘it is in his
best inferest to do so. But that did not happen in this case. The State knew Mr Hines hac;i not
seen the discovery. While Mr. Welborn, after viewing the f_elevant portion of the Vidgo, might
conclude that Mr. Hines was involved in drugs iﬁ the video, it is not Mr. Welborn’s call. App. at
40, 11 12-24. .The ﬁnal decision of a clieﬁt:to‘enter a plea is that of the client, but a clieﬁt ‘who
has not seen all the discovery that is avai'lable, truly cannot make an inférmed decision. While
Mr. Welborn may draw one conclusion from the video, Mr. Hines éould have as easily pointed
out why Mr. Welborn was wrong, if he had had the opportunity to view the view the video.

Utah has a very specific Rule théf requires the discovery be givén to the defendant before
he signs a plea agreerﬁent. The Rule provides, “(b) Timing of érosecutor’s disclosures. The
pr(;secutor shall make all disclo_sures as soon as practicable following the filing of charges and
before the defendant is required to plead.;’ Utah R. Crim. P. 16

Thus, as Travis Hines notWithstanding his desire to view the video of the alleged buy, had
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not seen the video, his plea of guilty was, as a matter of law, not freely and voluntarily given and
should be set aside. If this Court does not reverse the order of the Post Conviction Relief judge,
the only thing that can be guaranteed is that more defendants will be entering pleas without
having viewed all the discovery. In some cases the result may indeed be proper. In some cases it
will not be proper. No one will know unless the defendant actually views the video or knowingly
and intelligently waives that right.

This Court should reverse the order of the lower court and grant Travis Hines a new trial.

CONCLUSION

For the foregoing reasons this Court should reverse the lower court and hold that the
record in which Travis Hines waived his right to counsel and elected to represent himself fails to
establish that the waiver was knowingly and intelligently given and remand this case to the lower
court for a new trial. This Court should further hold that a solicitor cannot make a plea offer

contingent upon the defendant not reviewing all the discovery.
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