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STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


08/02/2021


✔


2021CP2301191


At the call of the case Attorneys Amber Bagby Glidewell and James Cassidy appeared
on behalf of the Plaintiff BVW Holding Ag. Attorney Vincent Austin Sheheen appeared
on behalf of the Defendant Hoowaki LLc. The Defendant Hoowaki's Motion to Dismiss
and Compel Arbitration is taken under advisement. Counsel for both sides to submit
proposed orders within 30 days from the date of today's hearing.


Hoowaki LlcBVW Holding Ag


Greenville


✔


✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Greenville Common Pleas


Case Caption: BVW Holding Ag vs.   Hoowaki Llc


Case Number: 2021CP2301191


Type: Order/Electronic Form 4


So Ordered


s/Alex Kinlaw, Jr., #2763


Electronically signed on 2021-08-02 12:30:38     page 3 of 3
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Greenville Common Pleas


Case Caption: BVW Holding Ag vs.   Hoowaki Llc


Case Number: 2021CP2301191


Type: Order/Other


So Ordered


s/Alex Kinlaw, Jr., #2763


Electronically signed on 2021-09-01 14:31:00     page 6 of 6
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STATE OF SOUTH CAROLINA         )    IN THE COURT OF COMMOM PLEAS 


COUNTY OF GREENVILLE              ) 


                 ) 


                         ) 


                   )                    ORDER 


BVW Holding AG,        )    DENYING DEFENDANT'S 


       Plaintiff         )        RULE 59(e) MOTION 


           )               


  VS.        )    


                    )          2021-CP-23-01191 


       )                 


Hoowaki, LLC     )                          


       Defendant               ) 


____________________________________ ) 


 


 


 


  Upon the Court's examination of the Motion filed by the Defendant, as well as 


supporting argument, this Court finds nothing that would alter or amend its prior order filed with 


the court on September 1, 2021. Therefore, the Defendant's Rule 59 (e) Motion asking the Court 


to reconsider its prior ruling in the matter is hereby Denied. 


 


 


 


 


Greenville, South Carolina                                                     ___________________________ 


September 20, 2021                  Alex Kinlaw, Jr. 


         Circuit Court Judge 
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Greenville Common Pleas


Case Caption: BVW Holding Ag vs.   Hoowaki Llc


Case Number: 2021CP2301191


Type: Order/Other


So Ordered


s/Alex Kinlaw, Jr., #2763


Electronically signed on 2021-09-20 15:59:57     page 2 of 2
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STATE OF SOUTH CAROLINA                             IN THE COURT OF COMMON PLEAS 


COUNTY OF GREENVILLE                                       THIRTEENTH JUDICIAL IRCUIT 


BVW HOLDING AG, 


 


Plaintiff, 


 


  vs. 


 


HOOWAKI, LLC, 


 


   Defendant. 


Civil Action No.:  2021-CP-23-01191 


 


MOTION TO DISMISS AND COMPEL 


ARBITRATION 


  


 


TO BVW HOLDING AG AND AMBER B. GLIDEWELL, ESQUIRE, COUNSEL FOR 


PLAINTIFF: 


 


Defendant hereby moves the Court to dismiss Plaintiff’s Summons and Complaint and 


compel arbitration of Plaintiff’s claims. This argument is made pursuant to Rule 12 of the South 


Carolina Rules of Civil Procedure, as amended; the Federal Uniform Arbitration Act, 9 U.S.C. 


§§ 1, et. seq.; the dispute resolution provision of the Cooperation and Licensing Agreement 


between the parties; as well as applicable Federal and South Carolina jurisprudence. This motion 


will be further supported by Defendant’s memorandum of law to be supplied before the time of 


the hearing, plus any other affidavits or documents supplied to the Court.  


     Respectfully submitted, 


      s/Michael D. Wright    


Vincent A. Sheheen 


Michael D. Wright  


SAVAGE, ROYALL & SHEHEEN, L.L.P. 


P.O. Drawer 10 


Camden, South Carolina 29021 


803-432-4391 


vsheheen@thesavagefirm.com 


mwright@thesavagefirm.com 


Attorneys for Defendant Hoowaki 


April 29, 2021 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
BVW Holding AG,  
 


Plaintiff,   
 


vs. 
 


Hoowaki, LLC, 
 


Defendant. 
____________________________________ 


) 
) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 


 
IN THE COURT OF COMMON PLEAS  


THIRTEENTH JUDICIAL CIRCUIT 
 
 
 


PLAINTIFF’S MEMORANDUM OF 
LAW IN OPPOSITION TO 


DEFENDANT’S MOTION TO 
DISMISS 


 
C.A. No.: 2021-CP-23-01191 


 
 
 
 


Plaintiff submits this Memorandum of Law in Opposition to Defendant’s Motion to 


Dismiss and Compel Arbitration (the “Motions”) by showing the following: 


BACKGROUND 
 


This action was brought by Plaintiff by filing a complaint against Defendant for a suit on 


a note on March 10, 2021. Defendant executed and delivered a promissory note to Plaintiff dated 


October 16, 2018, containing a promise to pay the principal sum of One Hundred Nineteen 


Thousand and 00/100 Dollars ($119,000.00) (the “Note”). A copy of the Note is attached to 


Plaintiff’s complaint as Exhibit A. Plaintiff filed a verified statement of account as Exhibit B, 


certifying the amount due as of February 27, 2021 to be One Hundred Thirty-Three Thousand Six 


Hundred Eighty-Six and 50/100 Dollars ($133,686.50). Defendant filed a Motion to Dismiss and 


Compel Arbitration on April 29, 2021. 


STANDARD OF REVIEW 
 


A defendant may move to dismiss a complaint based on a plaintiff’s failure to state facts 


sufficient to constitute a cause of action. Rule 12(b)(6), SCRCP; Spence v. Spence, 368 S.C. 106, 
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116, 628 S.E.2d 869, 874 (2006). A court's decision to grant a Rule 12(b)(6) motion to dismiss 


must be based solely upon the allegations set forth in the complaint. Spence, 368 S.C. at 116, 628 


S.E.2d at 874; Clearwater Trust v. Bunting, 367 S.C. 340, 343, 626 S.E.2d 334, 335 (2006).  


In reviewing a motion to dismiss, the court must accept as true the well-pleaded facts in 


the complaint. See Gressette v. S.C. Elec. & Gas Co., 370 S.C. 377, 379, 635 S.E.2d 538, 538 


(2006). Essentially, the plaintiff must describe each element of the cause of action in terms of the 


facts of the case. “The cause of action should not be struck merely because the court doubts the 


plaintiff will prevail in the action.” McCormick v. England, 328 S.C. 627, 494 S.E.2d 431, 433 


(Ct. App. 1997). The Court is required to “construe the complaint in a light most favorable to the 


nonmovant.” Freemantle v. Preston, 398 S.C. 186, 192, 728 S.E.2d 40, 42 (2012). 


The party seeking to enforce an agreement to arbitrate has the burden of establishing the 


existence of a valid arbitration agreement. See Aiken v. World Finance Corp. of S.C., 373 S.C. 


144, 149, 644 S.E.2d 705, 708 (2007); MBNA America Bank, N.A. v. Christianson, 377 S.C. 210, 


659 S.E.2d 209 (S.C. Ct. App. 2008). It is well established that “where one party denies the 


existence of an arbitration agreement raised by an opposing party, a court must immediately 


determine whether the agreement exists in the first place. If no agreement is found to exist, the 


court must deny any application to arbitrate. Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 


644 S.E.2d 663, 667 (S.C. 2007) (internal citation omitted). Whether a valid arbitration agreement 


exists is a matter for judicial determination. York v. Dodgeland of Columbia, Inc., 406 S.C. 


67,78,749 S.E.2d 139, 144 (Ct. App. 2013). Whether the parties agreed to arbitration is a question 


of substantive state law. Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663, 668 


(S.C. 2007).  
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ARGUMENT 


1. Motion to Dismiss should be denied because Plaintiff’s complaint state facts 


sufficient to constitute a case of action. 


Plaintiff’s complaint has sufficiently stated the facts in order to constitute its cause of 


action. As of the date of filing this Memorandum, Defendant has not filed any supporting 


document(s) setting forth its allegations with regards to the sufficiency of Plaintiff’s complaint.  


2. Motion to Compel Arbitration should be denied because the Note does not 


require Arbitration and is unrelated to the Cooperation Agreement. 


Defendant’s Motions reference a Cooperation and Licensing Agreement between the 


parties. Plaintiff and Defendant entered into a Cooperation and Licensing Agreement effective as 


of January 10, 20121 (the “Licensing Agreement”). The Licensing Agreement grants licenses for 


certain patents and dictates the collaborative relationship between the parties for development of 


certain products. The parties entered into an addendum to the Licensing Agreement in 20172 (the 


“Addendum”). The Licensing Agreement is a stand-alone agreement which is separate and distinct 


from the Note which is the subject of Plaintiff’s Complaint. 


The Note did not arise out of the Licensing Agreement and is a wholly unrelated obligation 


of Defendant to Plaintiff. The Note does not originate from any obligation, payment, or 


requirement of the Licensing Agreement and Addendum between the parties. The Note itself is 


devoid of any reference or implication to the Licensing Agreement and Addendum, or of any other 


contract or transaction between Plaintiff and Defendant. Further, the Licensing Agreement and 


Addendum do not anticipate or contemplate a loan from Plaintiff to Defendant. Thus, neither the 


1 Due to the confidential nature of the Licensing Agreement, a copy will be provided for the Court’s review at the 
hearing. 
2 Due to the confidential nature of the Addendum, a copy will be provided for the Court’s review at the hearing. 
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Note nor the Licensing Agreement and Addendum identify or link the Note as an obligation arising 


out of the Licensing Agreement or Addendum. 


As further evidence the Note is separate and distinct from the Licensing Agreement and 


Addendum, the language of the Note provides for its remedies. The Note is governed by the laws 


of the State of South Carolina and further contains no requirement to arbitrate or reference to the 


Federal Arbitration Act. A disclosure that the document is subject to arbitration is notably absent 


from the face of the Note. In addition, the Note provides that the maker agrees to pay reasonable 


attorney’s fees in case of a suit or collection by an attorney or litigation involving the debt or any 


security therefore reasonable requiring employment of counsel to protect or enforce any right or 


remedy of the holder. The maker also waived presentment, demand, protest and notice of dishonor. 


The Note clearly contemplates that any action for collection will be brought pursuant to the terms 


provided therein, not based on another document or agreement between the parties. There are no 


facts to suggest that the Note is governed under the Licensing Agreement. 


By contract, the Licensing Agreement is governed by New York law and includes a specific 


dispute resolution procedure for resolving disputes. Section 11.2 references dispute resolution 


under “this Agreement” and does not include or contemplate the Note or any other agreement 


between the parties in the definition of “this Agreement.” Section 11.2(a) of the Licensing 


Agreement requires that each party first provide a “Dispute Notice” to summarize the dispute, set 


forth the party’s position, and provide relevant material. In contrast, the Note – governed by South 


Carolina Law – explicitly waives any requirement to follow the dispute resolution procedure 


contained in the Licensing Agreement, and states that the maker waives presentment, demand, 


protest and notice of dishonor.  
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The Licensing Agreement does not have a specific and mandatory arbitration procedure. 


Instead, it contains a dispute resolution procedure that pertains to disputes arising only under the 


Licensing Agreement. Section 11.2 sets forth the dispute procedure for disputes arising under the 


Licensing Agreement and requires the parties to exchange a “Dispute Notice,” then have an initial 


meeting to attempt resolution, then participate in mediation if no settlement is achieved. The 


Licensing Agreement provides that if mediation fails “either Party may initiate arbitration.” The 


permissive language contained in Section 11.2(d) indicates that arbitration is not mandatory, but 


“may” be initiated.  


Although there have been disputes between the parties with respect to the Licensing 


Agreement, the parties have not engaged in arbitration to resolve these differences. The parties 


have had discussions and attempted to resolve certain issues between themselves with respect to 


intellectual property, proposed breaches of the Licensing Agreement, and certain ownership rights, 


but at no time have the parties entered into mediation or arbitration. As part of those discussions, 


the parties have agreed the Licensing Agreement will terminate at the end of the current term, 


which will occur January 10, 2022, and no extension will take place as of that date. The parties are 


currently working together to finish out the remaining term of the Licensing Agreement  


To help reach a resolution, and to maintain the working relationship between the parties, a 


new agreement has been negotiated and signed which sets out certain services Defendant will 


provide to Plaintiff as an independent contractor. The new agreement was negotiated and put in 


place to resolve the disputes, at least temporarily, between the parties regarding the Licensing 


Agreement and Addendum. Neither the Licensing Agreement and Addendum, nor the new 


agreement provides for or addresses the Note as part of either document. 
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As evidenced by this action filed by Plaintiff, the parties are not working together to resolve 


the default on the Note. The distinction between the parties’ course of dealing with regards to the 


Licensing Agreement and the default under the Note further evidences that the Licensing 


Agreement and Note are wholly unrelated. 


CONCLUSION 


  WHEREFORE, for the reasons set forth herein, Defendant’s Motion to Dismiss and to 


Compel Arbitration should be denied. 


 


    s/ Amber B. Glidewell 
  Amber B. Glidewell, ID No. 73732 
  aglidewell@roecassidy.com 
  James H. Cassidy, ID No 1160 
  jcassidy@roecassidy.com 
  Roe Cassidy Coates & Price, P.A. 
  Attorneys for Plaintiff 
  Post Office Box 10529 
  Greenville, S.C.  29603 


Greenville, South Carolina    (864) 349-2600 
July 29, 2021 


 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2021 Jul 29 4:29 P


M
 - G


R
E


E
N


V
ILLE


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2021C
P


2301191


ROA 25



mailto:aglidewell@roecassidy.com





STATE OF SOUTH CAROLINA                             IN THE COURT OF COMMON PLEAS 


COUNTY OF GREENVILLE                                       THIRTEENTH JUDICIAL IRCUIT 


BVW HOLDING AG, 
 


Plaintiff, 
 
  vs. 
 
HOOWAKI, LLC, 
 


   Defendant. 


Civil Action No.:  2021-CP-23-01191 
 


MEMORANDUM IN SUPPORT OF 
DEFENDANT’S MOTION TO DISMISS 


AND COMPEL ARBITRATION 


  
 


NOW COMES the Defendant Hoowaki, LLC (“Defendant”), by and through its 


undersigned counsel, in support of its Motion to Dismiss and Compel Arbitration and would state 


as follows: 


INTRODUCTION 


 The Defendant is an industry leader in high and low friction micro-surfaces for grips, 


devices, gear, and packaging and holds multiple U.S. patents. On or about July 10, 2015, Plaintiff 


and Defendant entered into a Cooperation and License Agreement (“Agreement”) between the 


entities. See Exhibit A attached hereto. The Agreement provided for, among other things, an 


agreement to cross-license certain intellectual properties from one entity to the other for the use 


in the parties’ respective businesses, or “fields of use” as well as facilitated cooperation in the 


development of further intellectual property that the parties could utilize in their respective fields 


of use. On or about June 9, 2017, the parties entered into an Addendum to the Cooperation and 


License Agreement (“Addendum”) which modified certain terms of the Agreement between the 


parties. See Exhibit B attached hereto. These agreements are still in full force and effect and the 


parties are currently operating under the terms of these agreements. 
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The Plaintiff has brought suit against the Defendant regarding a promissory note that was 


executed between the parties in order to facilitate the parties’ business arrangement consistent 


with the terms of the Agreement. The only reason Defendant executed the promissory note at 


issue was to further the contractual agreements between the parties at issue since the inception 


of the Agreement in 2015. In short, the promissory note is only one part of a larger series of 


dealings and agreements between the parties.  


ARGUMENT 


A. The Agreements between the parties contemplate that any dispute between the 
parties shall be resolved through Alternative Dispute Resolution. 
 
The parties entered into the Cooperation and License Agreement, under which the parties 


were to mutually collaborate to cross-license certain intellectual property from the other party. 


Having operated under the terms of the Agreement for several years and in order to better 


facilitate the parties’ business arrangement consistent with the terms of the Agreement, the parties 


executed the promissory note at issue in the underlying matter. Defendant could have easily 


obtained a traditional loan from a third-party financial institution, but asserts that this related 


document and transaction contemplated therein is consistent with the parties’ overall business 


dealings.  


While the entire Agreement is attached hereto for the Court’s consideration, the 


Agreement contains the following, pertinent language: 


Article 11, Miscellaneous 


Section 11.2 Dispute Resolution. The Parties accept the process set forth below 
as the exclusive means to resolve disputes arising under this Agreement.  
 
(a) Dispute Notice. Either Party ("Claimant") may promptly notify the other Party 
("Respondent") in writing ("Dispute Notice") of a dispute arising under this 
agreement that has not been resolved through ordinary commercial means. The 
Dispute Notice will include (i) a summary of the dispute; (ii) the Claimant's 
position; and (iii) any material and relevant documentary information or 
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references relating to the dispute that are in Claimant's possession or control. 
Within five (5) business days after receiving the Dispute Notice, Respondent will 
respond in writing by either (I) agreeing to Claimant's position or (II) scheduling 
a dispute resolution meeting to occur within ten (10) business days following 
receipt of the Dispute Notice.  
 
(b) Initial Meeting. If Respondent schedules a dispute resolution meeting, 
Respondent will submit to Claimant (i) Respondent's written position and (ii) any 
material and relevant documentary information or references relating to the 
dispute that are in Respondent's possession or control. The dispute resolution 
meeting may be by telephone or other agreed means of contemporaneous  
communication. Each Party will appoint one or more individuals authorized to act 
with regard to the disputed issue. All dispute resolution meetings must be 
concluded within twenty (20) business days of the Dispute Notice ("dispute 
resolution meeting period"). If the dispute has not been resolved by the Parties 
within five (5) business days of the conclusion of the dispute resolution meeting 
period, each Party will prepare, and deliver to the other Party, a written summary 
(not to exceed three (3) 8.S"xll" pages; single spaced; typed; one-inch margins; 
12-point Times New Roman font) identifying (I) all resolved issues and how they 
were resolved and (II) any unresolved issues and including each Party's proposed 
resolution ("Written Summary").  
 
(c) Mediation. If the Parties are unable to resolve all disputed issues themselves 
by meeting, either Party may initiate mediation by notice to the other generally 
following the Commercial Mediation Procedures of the American Arbitration 
Association ("AAA") (see www.adr.org) within thirty (30) days following 
delivery of the Dispute Notice. The mediator will be a qualified neutral, but need 
not be a member of the AAA panel of neutrals. Within seven (7) business days of 
initiating the mediation process, the Parties or their legal counsel shall attempt in 
good faith to select a single mediator; if they cannot, then a neutral shall be 
selected by each Party (and compensated by same) who shall together select a 
third neutral to mediate the matter. The Parties will present to the mediator the 
Written Summary and any material and relevant documentary information 
previously shared by the Parties, and a confidential memorandum if requested by 
the mediator. The confidential memorandum will be maintained in confidence by 
the mediator unless and only to the extent disclosure to the other Party or third 
parties is authorized in writing by the Party submitting such memorandum. The 
mediation will be completed within thirty (30) days of the mediator's appointment, 
and will be held in New York, USA. If the mediation resolves all disputed issues, 
the Parties will bear their own mediation costs and equally share the cost of the 
mediator. 
 
(d) Arbitration. If the mediation fails to resolve all disputed issues, either 
Party may initiate arbitration within ten (10) days after the mediation concludes. 
Arbitration will be governed by the US Federal Uniform Arbitration Act (Title 9, 
US Code, Section 1-14, as amended), and will follow the AAA Arbitration Rules 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2021 Jul 30 1:16 P


M
 - G


R
E


E
N


V
ILLE


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2021C
P


2301191


ROA 28







then effective, as amended from time to time. The arbitrator will be a qualified 
neutral, but need not be a member of the AAA panel of neutrals. Within seven (7) 
business days of initiating arbitration, the Parties or their legal counsel shall 
attempt in good faith to select a single arbitrator; if they cannot, then a neutral 
shall be selected by each Party (and compensated by same) who shall together 
select a third neutral, to be the sole arbitrator of the matter. The Parties will present 
to the arbitrator their Written Summary and any material and relevant 
documentary information previously provided to the mediator, and a confidential 
memorandum if requested by the arbitrator. The confidential memorandum will 
be maintained in confidence by the arbitrator unless and only to the extent 
disclosure to the other Party or third parties is authorized in writing by the Party 
submitting such memorandum. Arbitration will be held in the State of New York, 
and will be completed with a final determination rendered within forty-five (45) 
days of the arbitrator's appointment. Unless otherwise determined by the arbitrator 
(or the judge in the case of applying clause (f), below, or Sections 11.3 -11.5, 
below), the non-prevailing Party will be obligated to reimburse the prevailing 
Party's reasonable attorneys' fees and other expenses related to the mediation, 
arbitration, or any judicial action; the Parties' good faith compliance with the 
intent of this Section 11.2 shall be a material factor in such determination by the 
arbitrator (judge). 
  
(e) Application and Finality of Arbitration. The procedures outlined in this 
Section 11.2 will be the sole and exclusive process for dispute resolution between 
the Parties and relating to this Agreement. Judgment upon an arbitrator's 
determination may be entered by any court having competent jurisdiction over the 
affected Party. Notwithstanding the foregoing, either Party may seek a 
preliminary injunction or other equitable judicial relief if such action is 
commercially reasonable to prevent irreparable damage. 
  
(f) Continuing Obligation to Perform. The Parties will continue in good faith to 
perform their respective obligations hereunder throughout any dispute resolution 
process. Throughout the entire dispute resolution process the Parties will have a 
continuing obligation to produce all relevant documentary information or 
references relating to the dispute that are in the Parties' respective possession or 
control. 


 
See Agreement, Ex. A., at P. 13-15. Moreover, the Agreement maintains that “[t]his Agreement 


and all related documents, and all matters arising out of or relating to this Agreement, are 


governed by, and construed in accordance with, the laws of the State of New York, United States 


of America . . .” See Agreement, Ex. A., at, P. 15. (emphasis added). 
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Defendant submits this dispute is within the substantive scope of the arbitration 


provisions of the Agreement. As an initial matter, Defendant asserts that Plaintiff has failed to 


avail itself of any of the provisions of Section 11.2 of the Agreement which governs resolution 


of disputes between the parties. Regardless, it is evident that the parties contemplated that 


disputes between these two parties be resolved outside of the courts. The promissory note at issue 


is related to the original Agreement between the parties and the current dispute between the 


parties arises out of the basic subject matter which the Agreement governs. As noted herein, the 


arbitration between the parties shall be governed by the US Federal Uniform Arbitration Act 


(Title 9, US Code, Section 1-14, as amended), and the arbitration is to follow the AAA 


Arbitration Rules. See Agreement, Ex. A., at, P. 14. Pursuant to the US Federal Uniform 


Arbitration Act, there must be a stay of the underlying proceedings when the issues alleged are 


referrable to arbitration. See 9 U.S. Code § 3 (“If any suit or proceeding be brought in any courts 


of the United States upon any issue referable to arbitration under an agreement in writing for 


such arbitration, the court in which such suit is pending, the court in which such suit is pending, 


upon being satisfied that the issue involved in such suit or proceeding is referable to arbitration 


under such an agreement, shall on application of one of the parties stay the trial of the action until 


such arbitration has been had in accordance with the terms of the agreement, providing the 


applicant for the stay is not in default in proceeding with such arbitration.”).  


B. The Court should Require Arbitration Under the Federal Arbitration Act.  


The Federal Arbitration Act ("FAA"), which applies to this arbitration provision, 


mandates that arbitration agreements in contracts “evidencing a transaction involving commerce 


. . . shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in 


equity for the revocation of any contract.” 9 U.S.C. § 2. The FAA “is a congressional declaration 
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of a liberal federal policy favoring arbitration agreements.” See Drews Distrib. v. Sillicon 


Gaming, Inc., 245 F.3d 347, 349 (4th Cir. 2001) (emphasis added). The “central” purpose of the 


FAA is to “ensure that ‘private agreements to arbitrate are enforced according to their terms.’” 


StoltNielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 682 (2010) (citation omitted). 


Moreover, it is important to note that the Federal Arbitration Act “applies in federal or state court 


to any arbitration agreement regarding a transaction that in fact involves interstate commerce, 


regardless of whether or not the parties contemplated an interstate transaction.” See Munoz v. 


Green Tree Fin. Corp., 343 S.C. 531, 538, 542 S.E.2d 360, 363 (2001). Here, you have a 


company based in Switzerland entering into multiple agreements with a South Carolina based 


company regarding the development of intellectual property rights that the parties might use in 


their respective fields of use. The instant matter consists of numerous transactions involving 


interstate commerce and the FAA should be applied to resolve the parties’ dispute.  


Even assuming, arguendo, that the promissory note is not an extension of the parties’ 


original agreements to facilitate the underlying Cooperation and License Agreement and 


subsequent Addendum, (which the Defendant expressly denies), the threshold issue of whether 


this dispute should be submitted to arbitration in the first instance should be determined by the 


arbitrator—not this Court. The Federal Arbitration Act “leaves no place for the exercise of 


discretion by a district court, but instead mandates that district courts shall direct the parties to 


proceed to arbitration on issues to which an arbitration agreement has been signed.” Dean Witter 


Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985). As such, courts “are to resolve any doubts 


concerning the scope of arbitrable issues in favor of arbitration with a healthy regard for the 


federal policy favoring arbitration.” Cherry v. Wertheim Schroder and Co., 868 F. Supp. 830, 


834 (D.S.C. 1994).  


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2021 Jul 30 1:16 P


M
 - G


R
E


E
N


V
ILLE


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2021C
P


2301191


ROA 31







The Supreme Court has further observed that, under the FAA, procedural matters relating 


to arbitration are for the arbitrators: 


[C]ourts presume that the parties intend arbitrators, not courts, to decide disputes 
about the meaning and application of particular procedural preconditions for the 
use of arbitration. See Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 86 
(2002) (courts assume parties “normally expect a forum-based decisionmaker to 
decide forum-specific procedural gateway matters” (emphasis added)). These 
procedural matters include claims of “waiver, delay, or a like defense to 
arbitrability.” Moses H. Cone Memorial Hospital v. Mercury Constr. Corp., 460 
U.S. 1, 25, 103 S. Ct. 927, 74 L.Ed.2d 765 (1983). And they include the 
satisfaction of “ ‘prerequisites such as time limits, notice, laches, estoppel, and 
other conditions precedent to an obligation to arbitrate.’” Howsam, supra, at 85, 
123 S. Ct. 588 (quoting the Revised Uniform Arbitration Act of 2000 § 6, 
Comment 2, 7 U.L.A. 13 (Supp.2002); emphasis deleted). See also § 6(c) (“An 
arbitrator shall decide whether a condition precedent to arbitrability has been 
fulfilled”); § 6, Comment 2 (explaining that this rule reflects “the holdings of the 
vast majority of state courts” and collecting cases). 
 


BG Grp., PLC v. Republic of Argentina, 572 U.S. 25, 34–35, 134 S. Ct. 1198, 1207, 188 L. Ed. 


2d 220 (2014) (emphasis added). Respectfully, the determination as to whether the arbitration 


provision applies in the first instance is reserved to the arbitrator(s). Accordingly, the court should 


compel arbitration for determination of the threshold arbitrability issue.   


CONCLUSION 


 For all of the foregoing reasons, this Court should grant Defendant’s Motion to Dismiss 


and Compel Arbitration. The Could should either: (a) dismiss this action and direct the parties 


to engage in arbitration; or (b) stay this lawsuit and compel the parties to engage in arbitration 


under their agreement with each other. 


 


 


 


[Signature Page to Follow.] 
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     Respectfully submitted, 


      s/Michael D. Wright    
Vincent A. Sheheen, Esq. SC Bar #:11552 
Michael D. Wright, Esq. SC Bar #: 78401 
SAVAGE, ROYALL & SHEHEEN, L.L.P. 
P.O. Drawer 10 
Camden, South Carolina 29021 
803-432-4391 
vsheheen@thesavagefirm.com 
mwright@thesavagefirm.com 
Attorneys for Defendant Hoowaki 


July 30, 2021 
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default cured. If a noticed default is not cured within thirty (30) days (the "Cure Period") after the 


receipt of such notice (or, if such default cannot be cured within such thirty (30)-day period, if the Party 


in default does not commence actions to cure such default within the Cure Period and thereafter 


diligently continue such actions), the Party not in default shall be entitled, without prejudice to any of its 


other rights conferred on it by this Agreement, and in addition to any other remedies available to it by 


law or in equity, to terminate this Agreement in its entirety. Upon such termination, the non-defaulting 


Party shall retain all license rights granted to it hereunder and the defaulting Party shall lose all license 


rights hereunder; provided, however, that in the event of a good faith dispute with respect to the 


existence of a material breach or bankruptcy petition, or the timely cure thereof, the sixty (60) day cure 


period shall be tolled until such time as the dispute is resolved pursuant to arbitration provisions of this 


Agreement. 


10.3 Maintenance Provisions. If either Party is preparing to file a bankruptcy provision or is 


preparing to permanently cease operations (other than in connection with a sale of all or substantially 


all of its business and assets), then both Parties shall negotiate in good faith for a sale of the applicable 


Subject Intellectual Property to the other Party. 


10.4 Consequences of Expiration or Termination. Except as otherwise provided herein, upon 


the expiration or termination of this Agreement: 


(a) all remqining records and materials in a Party's possession or control containing


the other Party's Confidential Information and to which the former Party does not retain usage rights 


hereunder, shall promptly be returned or destroyed at the request of the disclosing Party. 


Notwithstanding the foregoing, one copy of such records may be retained by legal counsel for the 


former Party solely for archival purposes. 


(b) For reason of a default described in Section 10.2 above, the non-defaulting


Party shall retain all license rights provided in this Agreement for the non-defaulting Party's Fields of Use 


as allocated herein, but such license rights shall be non-exclusive. 


ARTICLE 11 


MISCELLANEOUS 


11.1 Relationship of the Parties. For all purposes, the Parties' legal relationship under this 


Agreement to each other shall be that of independent contractor. Nothing contained in this Agreement 


shall be construed as creating any agency, partnership, joint venture or other form of joint enterprise, 


employment or fiduciary relationship between the Parties, and neither Party shall have authority to 


contract for or bind the other Party in any manner whatsoever. Each Party shall bear its own costs 


incurred in the performance of its obligations hereunder without charge or expense to the other except 


as expressly provided in this Agreement. 


11.2 Dispute Resolution. The Parties accept the process set forth below as the exclusive 


means to resolve disputes arising under this Agreement. 


(a) Dispute Notice. Either Party ("Claimant") may promptly notify the other Party


("Respondent") in writing ("Dispute Notice") of a dispute arising under this agreement that has not been 


resolved through ordinary commercial means. The Dispute Notice will include (i) a summary of the 


dispute; (ii) the Claimant's position; and (iii) any material and relevant documentary information or 
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references relating to the dispute that are in Claimant's possession or control. Within five (5) business 
days after receiving the Dispute Notice, Respondent will respond in writing by either (I) agreeing to 
Claimant's position or (II) scheduling a dispute resolution meeting to occur within ten (10) business days 
following receipt of the Dispute Notice. 


(b) Initial Meeting. If Respondent schedules a dispute resolution meeting, Respondent will
submit to Claimant (i) Respondent's written position and (ii) any material and relevant documentary 
information or references relating to the dispute that are in Respondent's possession or control. The 
dispute resolution meeting may be by telephone or other agreed means of contemporaneous 
communication. Each Party will appoint one or more individuals authorized to act with regard to the 
disputed issue. All dispute resolution meetings must be concluded within twenty (20) business days of 
the Dispute Notice ("dispute resolution meeting period"). If the dispute has not been resolved by the 
Parties within five (5) business days of the conclusion of the dispute resolution meeting period, each 
Party will prepare, and deliver to the other Party, a written summary (not to exceed three (3) 8.S"xll" 
pages; single spaced; typed; one-inch margins; 12-point Times New Roman font) identifying (I) all 
resolved issues and how they were resolved and (II) any unresolved issues and including each Party's 
proposed resolution ("Written Summary"). 


(c) Mediation. If the Parties are unable to resolve all disputed issues themselves by
meeting, either Party may initiate mediation by notice to the other generally following the Commercial 
Mediation Procedures of the American Arbitration Association ("AAA") (see www.adr.org) within thirty 
(30) days following delivery of the Dispute Notice. The mediator will be a qualified neutral, but need not
be a member of the AAA panel of neutrals. Within seven (7) business days of initiating the mediation
process, the Parties or their legal counsel shall attempt in good faith to select a single mediator; if they
cannot, then a neutral shall be selected by each Party (and compensated by same) who shall together
select a third neutral to mediate the matter. The Parties will present to the mediator the Written
Summary and any material and relevant documentary information previously shared by the Parties, and
a confidential memorandum if requested by the mediator. The confidential memorandum will be
maintained in confidence by the mediator unless and only to the extent disclosure to the other Party or
third parties is authorized in writing by the Party submitting such memorandum. The mediation will be
completed within thirty (30) days of the mediator's appointment, and will be held in New York, USA. If
the mediation resolves all disputed issues, the Parties will bear their own mediation costs and equally
share the cost of the mediator.


(d) Arbitration. If the mediation fails to resolve all disputed issues, either Party may initiate
arbitration within ten (10) days after the mediation concludes. Arbitration will be governed by the US 
Federal Uniform Arbitration Act (Title 9, US Code, Section 1-14, as amended), and will follow the AAA 
Arbitration Rules then effective, as amended from time to time. The arbitrator will be a qualified 
neutral, but need not be a member of the AAA panel of neutrals. Within seven (7) business days of 
initiating arbitration, the Parties or their legal counsel shall attempt in good faith to select a single 
arbitrator; if they cannot, then a neutral shall be selected by each Party (and compensated by same) 
who shall together select a third neutral, to be the sole arbitrator of the matter. The Parties will present 
to the arbitrator their Written Summary and any material and relevant documentary information 
previously provided to the mediator, and a confidential memorandum if requested by the arbitrator. 
The confidential memorandum will be maintained in confidence by the arbitrator unless and only to the 
extent disclosure to the other Party or third parties is authorized in writing by the Party submitting such 
memorandum. Arbitration will be held in the State of New York, and will be completed with a final 
determination rendered within forty-five (45) days of the arbitrator's appointment. Unless otherwise 
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determined by the arbitrator (or the judge in the case of applying clause (f), below, or Sections 11.3 -


11.5, below), the non-prevailing Party will be obligated to reimburse the prevailing Party's reasonable 


attorneys' fees and other expenses related to the mediation, arbitration, or any judicial action; the 


Parties' good faith compliance with the intent of this Section 11.2 shall be a material factor in such 


determination by the arbitrator (judge). 


(e) Application and Finality of Arbitration. The procedures outlined in this Section 11.2 will


be the sole and exclusive process for dispute resolution between the Parties and relating to this 


Agreement. Judgment upon an arbitrator's determination may be entered by any court having 


competent jurisdiction over the affected Party. Notwithstanding the foregoing, either Party may seek a 


preliminary injunction or other equitable judicial relief if such action is commercially reasonable to 


prevent irreparable damage. 


(f) Continuing Obligation to Perform. The Parties will continue in good faith to perform


their respective obligations hereunder throughout any dispute resolution process. Throughout the 


entire dispute resolution process the Parties will have a continuing obligation to produce all relevant 


documentary information or references relating to the dispute that are in the Parties' respective 


possession or control. 


11.3 Governing Law; Submission to Jurisdiction. 


(a) Governing Law. This Agreement and all related documents, and all matters arising out of 


or relating to this Agreement, are governed by, and construed in accordance with, the laws of the State 


of New York, United States of America, without regard to the conflict of laws provisions of any 


jurisdiction to the extent such principles or rules would require or permit the application of the laws of 


any jurisdiction other than those of the State of New York. 


(b) Submission to Jurisdiction; Service of Process. Any action, suit or other proceeding


arising out of or related to this Agreement, the licenses granted hereunder, or the validity or 


enforceability or scope of any claim of a Patent licensed hereunder, or a Party's obligations concerning 


the other Party's Know-How, shall be instituted exclusively in the federal courts of the United States or 


the courts of the State of New York, and each Party irrevocably submits to the exclusive jurisdiction and 


venue of such courts in any such suit, action or proceeding. Service of process, summons, notice or 


other document by mail to such Party's address set forth herein shall be effective service of process for 


any action, suit or other proceeding brought in any such court. 


11.4 Waiver of Jury Trial. Each Party irrevocably and unconditionally waives any right it may 


have to a trial by jury for any legal action arising out of or relating to this Agreement or the transactions 


contemplated hereby. 


11.5 Equitable Relief. Notwithstanding anything to the contrary in this Article, the Parties 


shall be entitled to seek a restraining order, injunction, or similar extraordinary equitable in any court of 


competent jurisdiction to prevent any violation of the applicable agreement if such violation is 


reasonably anticipated to cause irreparable harm. The Parties agree that an amount greater than 


$10,000 shall not be necessary for purposes of providing adequate security to assure that a Party 


wrongfully restrained or enjoined shall be paid costs and damages; however, the amount of security 


provided according to this provision shall not limit the amount of actual costs or damages which a Party 


wrongfully restrained or enjoined may recover. These remedies shall not be deemed to be exclusive but 
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STATE OF SOUTH CAROLINA                             IN THE COURT OF COMMON PLEAS 


COUNTY OF GREENVILLE                                       THIRTEENTH JUDICIAL CIRCUIT 


BVW HOLDING AG, 
 


Plaintiff, 
 
  vs. 
 
HOOWAKI, LLC, 
 


   Defendant. 


Civil Action No.:  2021-CP-23-01191 
 


MOTION TO ALTER OR AMEND AND 
FOR RECONSIDERATION 


  
 


This Motion to Alter or Amend and for Reconsideration (“Motion”) is made pursuant to 


Rules 52 and 59 of the South Carolina Rules of Civil Procedure. It is also made pursuant to the 


South Carolina Supreme Court’s decision in Elam v. South Carolina Department of 


Transportation, which instructs that a Rule 59(e) motion is not only a vehicle to ask a circuit 


court to alter or amend a judgment, but it is also as a vehicle to seek reconsideration. See 361 


S.C. 9, 21-22, 602S.E.2d 772, 778-79 (2004).  


Rule 59(b) specifies that this motion may not be made later than ten days after the moving 


party receives written notice that the court’s judgment has been entered. Defendant received 


written notice on September 1, 2021 that this Honorable Court’s order was entered on September 


1, 2021. This motion is accordingly timely.  


ARGUMENT 


The purpose of this Motion is to direct the court’s attention that this Honorable Court 


erred in concluding that this matter is not subject to arbitration. While Defendant understands 


that this Honorable Court has deliberated on this matter and rendered its decision, the Defendant 


respectfully submits that the court has overlooked or misapplied the law in reaching that decision 


in several pertinent areas.  
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i. Standard of Review 


As a threshold matter, this Honorable Court erred as a matter of law in its decision to 


solely consider the allegations as set forth in the complaint. See Harrell v. Pineland Plantation, 


Ltd., 337 S.C. 313, 320, 523 S.E.2d 766, 769 (1999) (“[T]his Court has the power and duty to 


review the entire record and decide the jurisdictional facts in accord with the preponderance of 


the evidence.”). Additionally, “affidavits and other evidence outside the pleadings may, in certain 


circumstances, be considered in support of a motion to dismiss based on lack of jurisdiction.” 


Baird v. Charleston County, 333 S.C. 519, 529, 511 S.E.2d 69, 74 (1999). Defendant asserted in 


its Motion to Dismiss and Compel Arbitration that the threshold issue of whether this dispute 


should be submitted to arbitration in the first instance should be determined by the arbitrator and 


not the circuit court. Defendant respectfully contends that this Honorable Court improperly failed 


to consider the 2015 Collaboration and License Agreement (“Agreement”) between the Plaintiff 


and Defendant which contains the applicable arbitration provision and, therefore, erred as a 


matter of law. 


Additionally, this Honorable Court also erred in applying the wrong standard of review 


with respect to the enforcement of arbitration. This Honorable Court stated in its order that “[t]he 


party seeking to enforce an agreement to arbitrate has the burden of establishing the existence of 


a valid arbitration agreement.” (Order., P. 2). Respectfully, Defendant contends this is an error 


of law. In fact, our courts have held that “[t]he party resisting arbitration bears the burden of 


proving that the claims at issue are unsuitable for arbitration.” Dean v. Heritage Healthcare of 


Ridgeway, LLC, 408 S.C. 371, 379, 759 S.E.2d 727, 731 (2014) (quoting Green Tree Fin. Corp.-


Ala. v. Randolph, 531 U.S. 79, 91, 121 S.Ct. 513, 148 L.Ed.2d 373 (2000)) (emphasis added). 


Moreover, “[a]ny doubts concerning the scope of arbitrable issues should be resolved in favor of 
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arbitration.” Landers v. Fed. Deposit Ins. Corp., 402 S.C. 100, 109, 739 S.E.2d 209, 213 (2013) 


(quoting Zabinski v. Bright Acres Assocs., 346 S.C. 580, 597, 553 S.E.2d 110, 118–19 (2001). 


This Honorable Court’s standard of review in its order improperly shifted the burden of proof 


with respect to the threshold arbitrability decision and therefore is in error.  


ii. Liberal Policy Favoring Arbitration  


Defendant respectfully asserts that this Honorable Court failed to properly consider the 


relationship between the promissory note and the Agreement.  The broadly-worded arbitration 


clause included in the Agreement applies to the dispute over the alleged debt of the promissory 


note executed between the parties due to the Defendant’s representations that the promissory note 


was to further the overall business dealings between the parties. The parties have operated under 


the Agreement for several years and the promissory note at issue is related to the original 


Agreement between the parties and the same basic subject matter which the agreement governs. 


“[a] broadly-worded arbitration clause applies to disputes that do not arise under the governing 


contract when a ‘significant relationship’ exists between the asserted claims and the contract in 


which the arbitration clause is contained.” Id. at 598, 553 S.E.2d at 119. Moreover, the Federal 


Arbitration Act ("FAA"), which applies to this arbitration provision, mandates that arbitration 


agreements in contracts “evidencing a transaction involving commerce . . . shall be valid, 


irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the 


revocation of any contract.” 9 U.S.C. § 2. The FAA “is a congressional declaration of a liberal 


federal policy favoring arbitration agreements.” See Drews Distrib. v. Sillicon Gaming, Inc., 245 


F.3d 347, 349 (4th Cir. 2001). Given the improper standard of review applied by this Honorable 


Court and our Court’s jurisprudence that any doubts concerning the scope of arbitrable issues 
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should be resolved in favor of arbitration, Defendant respectfully requests that this Honorable 


Court reconsider this matter.    


CONCLUSION 
  
 Defendant respectfully requests that the court grant reconsideration, withdraw its 


previous order, and substitute a new order that follows the reasoning articulated in Defendant’s 


memorandum of law in support of motion to dismiss, presentation at oral argument, and in this 


written Motion by dismissing Plaintiff’s Complaint and compelling arbitration.  


      Respectfully submitted, 


      s/Michael D. Wright    
Vincent A. Sheheen, Esq. SC Bar #:11552 
Michael D. Wright, Esq. SC Bar #: 78401 
SAVAGE, ROYALL & SHEHEEN, L.L.P. 
P.O. Drawer 10 
Camden, South Carolina 29021 
803-432-4391 
vsheheen@thesavagefirm.com 
mwright@thesavagefirm.com 
Attorneys for Defendant Hoowaki 


September 10, 2021 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


_________ 
 


APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 


 
Alex Kinlaw, Jr., Circuit Court Judge 


 
_________ 


 
Case No.: 2021-CP-23-01191 


________ 
 


BVW HOLDING AG………………………………………………………….Respondent, 
 


v. 
 


  
HOOWAKI, LLC,………………..…………………………………………….Appellant.  
 


 
________ 


 
NOTICE OF APPEAL 


_________ 
 
 Hoowaki, LLC, by and through undersigned counsel, hereby appeal the Orders of 


the Honorable Alex Kinlaw, Jr.  


On September 1, 2021, Judge Kinlaw denied Appellant’s Motion to Dismiss and 


Compel Arbitration. Appellant timely filed a Motion to Alter or Amend and for 


Reconsideration of Judge Kinlaw’s order. Judge Kinlaw’s Order denying Appellant’s 


Motion to Alter or Amend Judgment was entered on September 20, 2021 and Appellant 


received written notice of entry of this order the same day.  


A copy of the Orders referenced in this Notice of Appeal are attached.  


 


[Signature Page to Follow.] 
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Respectfully submitted, 


      s/Michael D. Wright    


Vincent A. Sheheen 
Michael D. Wright  
SAVAGE, ROYALL & SHEHEEN, L.L.P. 
P.O. Drawer 10 
Camden, South Carolina 29021 
803-432-4391 
vsheheen@thesavagefirm.com 
mwright@thesavagefirm.com 
 


October 14, 2021    
 
 
Other Counsel of Record: 
Amber B. Glidewell, Esquire 
Roe Cassidy Coates & Price, P.A. 
Post Office Box 10529 
Greenville, SC 29603 
864-439-2600 
aglidewell@roecassidy.com  
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________ 


 
PROOF OF SERVICE 


_________ 
 
 I hereby certify that I have served the foregoing Notice of Appeal on the above-
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Respectfully submitted, 
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Vincent A. Sheheen 
Michael D. Wright  
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P.O. Drawer 10 
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803-432-4391 
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STATEMENT OF ISSUES ON APPEAL 
 


I. Did the trial court err by applying the wrong standard of review in declining to 
enforce the parties’ arbitration provision? 
 


II. Did the trial court err in refusing to dismiss this action or, in the alternative, to compel 
arbitration?  
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STATEMENT OF THE CASE 
 
 On March 20, 2021, BVW Holding AG (“BVW”) filed a Summons and Complaint in the 


Court of Common Pleas in Greenville County against Hoowaki, LLC (“Hoowaki”) asserting a 


collection action for an alleged debt Hoowaki owes to BVW (“Complaint”). (R. p. 12). On April 


29, 2021, Hoowaki timely filed its Motion to Dismiss and Compel Arbitration (“Arbitration 


Motion”) (R. p. 19). Hoowaki’s Arbitration Motion asserts, in pertinent part, that BVW’s 


Complaint should be dismissed “pursuant to Rule 12 of the South Carolina Rules of Civil 


Procedure, as amended; the Federal Uniform Arbitration Act, 9 U.S.C. §§ 1, et. seq.; the dispute 


resolution provision of the Cooperation and Licensing Agreement between the parties; as well as 


applicable Federal and South Carolina jurisprudence.” (R. p. 19). 


 On July 29, 2021, BVW filed its Memorandum of Law in Opposition to Defendant’s 


Motion to Dismiss (“Opposition to Arbitration Motion”). (R. p. 20). The following day, July 30, 


2021, Hoowaki filed its Memorandum in Support of Defendant’s Motion to Dismiss and Compel 


Arbitration. (R. p. 26). On August 2, 2021, the Honorable Alex Kinlaw, Jr. entertained oral 


argument on Hoowaki’s Arbitration Motion and requested counsel for the parties to submit 


proposed orders. On the same day, Judge Kinlaw issued a Form-4 Order stating he was taking the 


matter under advisement and requesting proposed orders within 30 days from the hearing. (R. p. 


1). 


 Following the parties’ submission of proposed orders, Judge Kinlaw entered an Order 


denying Defendant’s Motion to Dismiss and Compel Arbitration (“Order”). (R. p. 4). On 


September 10, 2021, Hoowaki timely filed its Motion to Alter or Amend and for Reconsideration 


of Judge Kinlaw’s Order. (“Motion for Reconsideration”) (R. p. 10). On September 20, 2021, the 


circuit court entered an Order denying Hoowaki’s Motion for Reconsideration. (R. p. 10). 
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 On October 14, 2021, Hoowaki timely filed its Notice of Appeal from the “Orders of the 


Honorable Alex Kinlaw, Jr.” and included a copy of the orders referenced in the Notice of Appeal. 


(R. p. 87).  


    STATEMENT OF THE FACTS 


 Hoowaki is an industry leader in high and low friction micro-surfaces for grips, devices, 


gear, and packaging and holds multiple U.S. patents. On or about July 10, 2015, BVW and 


Hoowaki entered into a Cooperation and License Agreement (“Agreement”) between the entities. 


The Agreement provided for, among other things, an agreement to cross-license certain intellectual 


properties from one entity to the other for the use in the parties’ respective businesses, or “fields 


of use” as well as facilitated cooperation in the development of further intellectual property that 


the parties could utilize in their respective fields of use. On or about June 9, 2017, the parties 


entered into an Addendum to the Cooperation and License Agreement (“Addendum”) which 


modified certain terms of the Agreement between the parties. These agreements are still in full 


force and effect and the parties are currently operating under the terms of these agreements. 


BVW brought suit against Hoowaki regarding a promissory note that was executed 


between the parties in order to facilitate the parties’ business arrangement consistent with the terms 


of the Agreement. The only reason Hoowaki executed the promissory note at issue was to further 


the contractual agreements between the parties at issue since the inception of the Agreement in 


2015. (R. p. 72). In short, the promissory note is only one part of a larger series of dealings and 


agreements between the parties. Hoowaki could have easily obtained a traditional loan from a 


third-party financial institution, but asserts that this related document and transaction contemplated 


therein is consistent with the parties’ overall business dealings. (R. pp. 78-79). Having operated 


under the terms of the Agreement for several years and in order to better facilitate the parties’ 
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business arrangement consistent with the terms of the Agreement, the parties executed the 


promissory note at issue. (R. p. 79). The parties would not have entered into the promissory note 


but for the overarching Agreement between the parties as it provided Hoowaki capital to engage 


in the transactions contemplated by the Agreement. (R. p. 72).     


STANDARD OF REVIEW 


The law governing the standard of review in the denial of motions to compel arbitration in 


South Carolina is well-settled. “The determination of whether a claim is subject to arbitration is 


subject to de novo review.” Chassereau v. Global Sun Pools, Inc., 373 S.C. 168, 171, 644 S.E.2d 


718, 720 (2007); see also Simpson v. World Finance Corp. of South Carolina, 367 S.C. 184, 623 


S.E.2d 877 (2005) (“The question whether a claim is subject to arbitration is a matter of judicial 


determination, unless the parties have provided otherwise. Appeal from the denial of a motion to 


compel arbitration is subject to de novo review.”) 


ARGUMENT 


I. The Trial Court applied the Incorrect Standard of Review When Determining the 
Enforceability of the Arbitration Provision. 


 
As a threshold matter, our courts have held that “[t]he party resisting arbitration bears 


the burden of proving that the claims at issue are unsuitable for arbitration.” Dean v. Heritage 


Healthcare of Ridgeway, LLC, 408 S.C. 371, 379, 759 S.E.2d 727, 731 (2014) (quoting Green 


Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 91, 121 S.Ct. 513, 148 L.Ed.2d 373 (2000)) 


(emphasis added). The trial court in the instant matter erred in applying the wrong standard of 


review with respect to the enforcement of the arbitration provision. The trial court stated in its 


order that “[t]he party seeking to enforce an agreement to arbitrate has the burden of establishing 


the existence of a valid arbitration agreement.” (R. p. 5). Respectfully, Hoowaki asserts this is an 


error of law. 







5 
 


The trial court cited Aiken v. World Finance Corp. of S.C., 373 S.C. 144, 149, 644 S.E.2d 


705, 708 (2007) as standing for the proposition that the party seeking to enforce an agreement to 


arbitrate has the burden of establishing the existence of a valid arbitration agreement. This is an 


incorrect statement of the law. It is not simply that Hoowaki disagrees with the underlying court’s 


characterization; instead, Hoowaki submits that language addressing the purported legal 


proposition is not included in Chief Justice Toal’s majority opinion cited by Judge Kinlaw in the 


Order. In short, the opinion in the Aiken case does not state what the trial court’s order says that it 


does and its reliance upon it is an error of law. 


Likewise, the trial court’s reliance upon MBNA America Bank, N.A v. Christianson, 377 


S.C. 210, 659 S.E.2d 209 (2008) is similarly misguided. In Christianson, MBNA obtained an 


arbitration award against Christianson in the National Arbitration Forum. Id. at 212, 659 S.E.2d at 


210. MBNA subsequently filed an application for enforcement of the arbitration award in the 


circuit court, but importantly failed to attach a copy of the arbitration agreement. Id. Christianson 


thereafter filed a motion to vacate the arbitration award already granted to MBNA. Id. This Court 


ultimately concluded that MBNA failed to provide evidence Christianson agreed to arbitration, 


that the National Arbitration Forum did not have jurisdiction to hear the matter, and therefore 


vacated the arbitration award. Id. at 215-216, 659 S.E.2d at 212. The instant matter has a 


completely distinguishable fact pattern and posture as presented to the trial court. Here, there was 


no arbitration award or a motion to vacate the arbitration award. Additionally, the lower court was 


not confirming an arbitration award subject to the Federal Arbitration Act, which requires evidence 


of an arbitration agreement. See 9 U.S.C.A. § 13 (1999). Moreover, unlike MBNA, Hoowaki 


actually presented the entire arbitration agreement and language to the lower court and there is 


evidence of an arbitration agreement between the parties for the court to consider. Most 
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importantly, however, is that this Court in MBNA never stated that the party seeking to enforce an 


agreement to arbitrate has the burden of establishing the existence of a valid arbitration agreement. 


As noted, our state’s jurisprudence is the exact opposite of the standard of review cited by 


Judge Kinlaw in the court’s Order. “[T]he party resisting arbitration bears the burden of 


proving that the claims at issue are unsuitable for arbitration.” Dean, 408 S.C. at 379, 759 S.E.2d 


at 731 (quoting Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 91, 121 S.Ct. 513, 148 


L.Ed.2d 373 (2000)) (emphasis added). Moreover, “[a]ny doubts concerning the scope of 


arbitrable issues should be resolved in favor of arbitration.” Landers v. Fed. Deposit Ins. Corp., 


402 S.C. 100, 109, 739 S.E.2d 209, 213 (2013) (quoting Zabinski v. Bright Acres Assocs., 346 


S.C. 580, 597, 553 S.E.2d 110, 118–19 (2001). Respectfully, the standard of review utilized by the 


trial court in its order improperly shifted the burden of proof to Hoowaki with respect to the 


threshold decision as to whether the matter was subject to arbitration. Hoowaki properly presented 


a valid, binding arbitration agreement and therefore it was incumbent upon BVW to prove that the 


claim was unsuitable for arbitration, which Hoowaki contends they did not. Accordingly, the trial 


court’s use of the improper standard of review is a reversible error of law and this matter should 


be remanded to the trial court with instructions to dismiss this action and/or compel the parties to 


arbitrate all issues raised in this case. 


 
II. The Trial Court erred in Declining to Dismiss this Action or Compel Arbitration.  


Under the parties’ master Agreement, the parties agreed to submit disputes between the 


parties to arbitration. The Agreement contained the following plain and unambiguous alternative 


dispute resolution language: 


Article 11, Miscellaneous 
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Section 11.2 Dispute Resolution. The Parties accept the process set forth below as 
the exclusive means to resolve disputes arising under this Agreement.  
 
(a) Dispute Notice. Either Party ("Claimant") may promptly notify the other Party 
("Respondent") in writing ("Dispute Notice") of a dispute arising under this 
agreement that has not been resolved through ordinary commercial means. The 
Dispute Notice will include (i) a summary of the dispute; (ii) the Claimant's 
position; and (iii) any material and relevant documentary information or references 
relating to the dispute that are in Claimant's possession or control. Within five (5) 
business days after receiving the Dispute Notice, Respondent will respond in 
writing by either (I) agreeing to Claimant's position or (II) scheduling a dispute 
resolution meeting to occur within ten (10) business days following receipt of the 
Dispute Notice.  
 
(b) Initial Meeting. If Respondent schedules a dispute resolution meeting, 
Respondent will submit to Claimant (i) Respondent's written position and (ii) any 
material and relevant documentary information or references relating to the dispute 
that are in Respondent's possession or control. The dispute resolution meeting may 
be by telephone or other agreed means of contemporaneous  communication. Each 
Party will appoint one or more individuals authorized to act with regard to the 
disputed issue. All dispute resolution meetings must be concluded within twenty 
(20) business days of the Dispute Notice ("dispute resolution meeting period"). If 
the dispute has not been resolved by the Parties within five (5) business days of the 
conclusion of the dispute resolution meeting period, each Party will prepare, and 
deliver to the other Party, a written summary (not to exceed three (3) 8.S"xll" pages; 
single spaced; typed; one-inch margins; 12-point Times New Roman font) 
identifying (I) all resolved issues and how they were resolved and (II) any 
unresolved issues and including each Party's proposed resolution ("Written 
Summary").  
 
(c) Mediation. If the Parties are unable to resolve all disputed issues themselves by 
meeting, either Party may initiate mediation by notice to the other generally 
following the Commercial Mediation Procedures of the American Arbitration 
Association ("AAA") (see www.adr.org) within thirty (30) days following 
delivery of the Dispute Notice. The mediator will be a qualified neutral, but need 
not be a member of the AAA panel of neutrals. Within seven (7) business days of 
initiating the mediation process, the Parties or their legal counsel shall attempt in 
good faith to select a single mediator; if they cannot, then a neutral shall be selected 
by each Party (and compensated by same) who shall together select a third neutral 
to mediate the matter. The Parties will present to the mediator the Written Summary 
and any material and relevant documentary information previously shared by the 
Parties, and a confidential memorandum if requested by the mediator. The 
confidential memorandum will be maintained in confidence by the mediator unless 
and only to the extent disclosure to the other Party or third parties is authorized in 
writing by the Party submitting such memorandum. The mediation will be 
completed within thirty (30) days of the mediator's appointment, and will be held 
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in New York, USA. If the mediation resolves all disputed issues, the Parties will 
bear their own mediation costs and equally share the cost of the mediator. 
 
(d) Arbitration. If the mediation fails to resolve all disputed issues, either Party 
may initiate arbitration within ten (10) days after the mediation concludes. 
Arbitration will be governed by the US Federal Uniform Arbitration Act (Title 9, 
US Code, Section 1-14, as amended), and will follow the AAA Arbitration Rules 
then effective, as amended from time to time. The arbitrator will be a qualified 
neutral, but need not be a member of the AAA panel of neutrals. Within seven (7) 
business days of initiating arbitration, the Parties or their legal counsel shall attempt 
in good faith to select a single arbitrator; if they cannot, then a neutral shall be 
selected by each Party (and compensated by same) who shall together select a third 
neutral, to be the sole arbitrator of the matter. The Parties will present to the 
arbitrator their Written Summary and any material and relevant documentary 
information previously provided to the mediator, and a confidential memorandum 
if requested by the arbitrator. The confidential memorandum will be maintained in 
confidence by the arbitrator unless and only to the extent disclosure to the other 
Party or third parties is authorized in writing by the Party submitting such 
memorandum. Arbitration will be held in the State of New York, and will be 
completed with a final determination rendered within forty-five (45) days of the 
arbitrator's appointment. Unless otherwise determined by the arbitrator (or the 
judge in the case of applying clause (f), below, or Sections 11.3 -11.5, below), the 
non-prevailing Party will be obligated to reimburse the prevailing Party's 
reasonable attorneys' fees and other expenses related to the mediation, arbitration, 
or any judicial action; the Parties' good faith compliance with the intent of this 
Section 11.2 shall be a material factor in such determination by the arbitrator 
(judge). 
  
(e) Application and Finality of Arbitration. The procedures outlined in this Section 
11.2 will be the sole and exclusive process for dispute resolution between the 
Parties and relating to this Agreement. Judgment upon an arbitrator's determination 
may be entered by any court having competent jurisdiction over the affected Party. 
Notwithstanding the foregoing, either Party may seek a preliminary injunction or 
other equitable judicial relief if such action is commercially reasonable to prevent 
irreparable damage. 
  
(f) Continuing Obligation to Perform. The Parties will continue in good faith to 
perform their respective obligations hereunder throughout any dispute resolution 
process. Throughout the entire dispute resolution process the Parties will have a 
continuing obligation to produce all relevant documentary information or 
references relating to the dispute that are in the Parties' respective possession or 
control. 


 
(R. p. 26). Moreover, the Agreement maintains that “[t]his Agreement and all related documents, 


and all matters arising out of or relating to this Agreement, are governed by, and construed in 
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accordance with, the laws of the State of New York, United States of America . . .” (R. p. 26). The 


circuit court erred in concluding the alleged debt asserted in BVW’s complaint was not part of the 


substantive scope of the arbitration provisions of the Agreement.  


A. The Federal Arbitration Act mandates that the trial court should have directed the 
parties to proceed to arbitration. 
 
Hoowaki contends the trial court erred in failing to fully consider and accordingly apply 


provisions of the U.S. Federal Uniform Arbitration Act (Title 9, US Code, Section 1-14, as 


amended), (“FAA”), which would have mandated the trial court to direct the parties to proceed to 


arbitration.  


The United States Supreme Court has established a two-step inquiry in considering whether 


to enforce an arbitration agreement. “The first task of a court asked to compel arbitration of a 


dispute is to determine whether the parties agreed to arbitrate that dispute.” Mitsubishi Motors 


Corp. v. Soler Chrysler–Plymouth, Inc., 473 U.S. 614, 626 (1985). “The court is to make this 


determination by applying the ‘federal substantive law of arbitrability, applicable to any arbitration 


agreement within the coverage of the Act.’” Id. (quoting Moses H. Cone Memorial Hospital v. 


Mercury Constr. Corp., 460 U.S. 1, 24 (1983)). Courts are to resolve any doubts concerning the 


scope of arbitrable issues in favor of arbitration with a healthy regard for the federal policy favoring 


arbitration. Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985). The Federal Arbitration 


Act establishes that, as a matter of federal law, any doubts concerning the scope of arbitrable issues 


should be resolved in favor of arbitration, whether the problem at hand is the construction of the 


contract language itself or an allegation of waiver, delay, or a like defense to arbitrability. Id. As 


such, courts “are to resolve any doubts concerning the scope of arbitrable issues in favor of 


arbitration with a healthy regard for the federal policy favoring arbitration.” Cherry v. Wertheim 


Schroder and Co., 868 F. Supp. 830, 834 (D.S.C. 1994).  
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In determining whether the parties agreed to arbitrate the underlying dispute alleged in the 


Complaint, Hoowaki contends the trial court erred by not fully examining the language of the 


Agreement as well as the relationship between the promissory note allegedly in default and the 


Agreement. The Agreement contains a broad arbitration provision which states that the 


“procedures outlined in this Section 11.2 will be the sole and exclusive process for dispute 


resolution between the Parties and relating to this Agreement.” (emphasis added) (R. p. 26). The 


language in the Agreement—which includes the same parties as to the promissory note—puts 


BVW on notice that such claims would be subject to arbitration. Moreover, under the FAA, courts 


have license to construe the scope of arbitration agreements liberally.  The FAA “is a congressional 


declaration of a liberal federal policy favoring arbitration agreements.” See Drews Distrib. v. 


Sillicon Gaming, Inc., 245 F.3d 347, 349 (4th Cir. 2001) (emphasis added). The “central” purpose 


of the FAA is to “ensure that ‘private agreements to arbitrate are enforced according to their 


terms.’” StoltNielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 682 (2010) (citation omitted). 


In addition to the language of the Agreement itself which states the FAA is applicable to resolve 


disputes between the parties, it is important to note that the FAA “applies in federal or state court 


to any arbitration agreement regarding a transaction that in fact involves interstate commerce, 


regardless of whether or not the parties contemplated an interstate transaction.” See Munoz v. 


Green Tree Fin. Corp., 343 S.C. 531, 538, 542 S.E.2d 360, 363 (2001).  


In the instant matter, BVW is a Switzerland based company entering into multiple 


agreements with Hoowaki, a South Carolina based company, regarding the development of 


intellectual property rights that the parties might use in their respective fields of use. This case 


involves numerous transactions involving interstate commerce and the FAA should be applied to 


resolve the parties’ dispute. See Munoz, 343 S.C. at 538, 542 S.E.2d at 363 (“[T]he FAA applies 







11 
 


in federal or state court to any arbitration agreement regarding a transaction that involves interstate 


commerce.”). Moreover, the broadly-worded arbitration clause included in the Agreement applies 


to the dispute over the alleged debt of the promissory note executed between the parties due to 


Hoowaki’s representations that the promissory note was to further the overall business dealings 


between the parties. As detailed to Judge Kinlaw, BVW is not in the business of loaning money 


and the promissory note was not a stand-alone agreement, but was instead executed between the 


parties because of the Agreement. (R. p. 79). The parties have operated under the Agreement for 


several years and Hoowaki contends the promissory note at issue is related to the original 


Agreement between the parties as it facilitated the day-to-day operations of Hoowaki to meet 


obligations under the Agreement. In short, the agreements between the parties are intertwined and 


the claims asserted have a significant relationship to the performance of the parties under the 


Agreement. See Zabinski, 346 S.C. at 598, 553 S.E.2d at 119 (“[C]ourts generally hold that 


broadly-worded arbitration agreements apply to disputes in which a “significant relationship” 


exists between the asserted claims and the contract in which the arbitration clause is contained.”). 


Therefore, under the Agreement, and by extension the promissory note, the Federal 


Arbitration Act, and relevant case law, the trial court should have directed the parties to proceed 


to arbitration. As a result, this Court should reverse the trial court’s denial of Defendant’s Motion 


and remand to the trial court with instructions to dismiss this action and/or compel the parties to 


arbitrate all issues raised in this case.  


CONCLUSION 


 For the reasons stated more fully herein, this Court should reverse and vacate the trial 


court’s denial of Hoowaki’s Motion to Dismiss and Compel Arbitration. Further, this Court should 
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remand this action with instructions to dismiss this action and/or compel the parties to honor their 


contractual promises to each other through arbitration.  


Respectfully submitted, 


      s/Michael D. Wright    


Vincent A. Sheheen 
Michael D. Wright  
SAVAGE, ROYALL & SHEHEEN, L.L.P. 
P.O. Drawer 10 
Camden, South Carolina 29021 
803-432-4391 
vsheheen@thesavagefirm.com 
mwright@thesavagefirm.com 


March 28, 2022 
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ARGUMENTS IN REPLY 


I. The Trial Court Applied the Incorrect Standard of Review. 
 


In its responsive brief, BVW argues that the trial court used the correct standard for the 


initial inquiry whether an arbitration agreement existed between the parties. (Resp. Initial Brief, P. 


4). Hoowaki does not contend that a “gateway determination” must be made by the trial court 


when first presented with the issue as to whether arbitration applies to the instant controversy. On 


the contrary, Hoowaki respectfully asserts that the trial court applied the wrong standard of review 


and improperly shifted a burden to Hoowaki. This is reversible error.   


Our courts have held that “[t]he party resisting arbitration bears the burden of proving 


that the claims at issue are unsuitable for arbitration.” Dean v. Heritage Healthcare of Ridgeway, 


LLC, 408 S.C. 371, 379, 759 S.E.2d 727, 731 (2014) (quoting Green Tree Fin. Corp.-Ala. v. 


Randolph, 531 U.S. 79, 91, 121 S.Ct. 513, 148 L.Ed.2d 373 (2000)) (emphasis added). Here, BVW 


brought suit against Hoowaki and Hoowaki immediately filed its Motion to Dismiss and Compel 


Arbitration (“Arbitration Motion”). In this matter, BVW does not want to engage in arbitration 


and is the party resisting this underlying matter being referred to arbitration pursuant to the parties’ 


agreements. Accordingly, BVW is, in fact, “the party resisting arbitration” and therefore bears the 


burden of proving that the claims are not suitable for arbitration. Id. at 379, 759 S.E.2d at 731. 


Instead, the trial court erred by applying the wrong standard of review with respect to the 


enforcement of the arbitration provision by stating that “[t]he party seeking to enforce an 


agreement to arbitrate has the burden of establishing the existence of a valid arbitration 


agreement.” (R. p. 5)(emphasis added). Although BVW contends that this is not improper burden 


shifting, our court’s jurisprudence dictates otherwise. See Hall v. Green Tree Servicing, LLC, 413 


S.C. 267, 271, 776 S.E.2d 91, 94 (2015)(“[T]he party resisting arbitration bears the burden of 
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providing that the claims at issue are unsuitable for arbitration.”) citing Dean, 408 S.C. at 379, 759 


S.E.2d at 731; see also Arredondo v. SNH SE Ashley River Tenant, LLC, 433 S.C. 69, 75, 865 


S.E.2d 550, 553 (2021)(“The litigant opposing arbitration bears the burden of demonstrating that 


he has a valid defense to arbitration.”).  


Hoowaki properly presented a valid, binding arbitration agreement and therefore it was 


incumbent upon BVW to prove that the claim was unsuitable for arbitration, which Hoowaki 


contends they did not. Accordingly, the trial court’s use of the improper standard of review is a 


reversible error of law and this Honorable Court should conclude the same utilizing its de novo 


review matter and remand this case to the trial court with instructions to dismiss this action and/or 


compel the parties to arbitrate all issues raised in this case. 


   


II. A Significant Relationship exists between the Asserted Claims and the Agreement 
in which the Arbitration Clause is Contained. 
 


In its responsive brief, BVW spends a significant amount of time citing Aiken v. World 


Finance Corp. of S.C., 373 S.C. 144, 149, 644 S.E.2d 705, 708 (2007) for the proposition that there 


must be a “significant relationship [that] exists between the asserted claims and the contract in 


which the arbitration clause is contained.” (Id. and Resp. Brief, P. 5). 


Additionally, as discussed more fully herein and in Hoowaki’s Initial Brief, the trial court 


cited Aiken as standing for the proposition that the party seeking to enforce an agreement to 


arbitrate has the burden of establishing the existence of a valid arbitration agreement. This is an 


incorrect statement of the law. It is not simply that Hoowaki disagrees with the underlying court’s 


characterization; instead, Hoowaki submits that language addressing the purported legal 


proposition is not included in Chief Justice Toal’s majority opinion cited by Judge Kinlaw in the 
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Order. In short, the opinion in the Aiken case does not state what the trial court’s order says that it 


does and its reliance upon it is an error of law. 


 Notwithstanding the court’s erroneous reliance on the Aiken case as it relates to the 


applicable standard of review in this matter, BVW cites to this case in its responsive brief in an 


attempt to demonstrate that there is not a significant relationship between their asserted claims and 


the parties’ agreements. Respectfully, this reliance based upon the facts of the underlying matter 


is misguided. In Aiken, our Supreme Court reviewed whether allegations of outrage and emotional 


distress, negligence, negligent hiring/supervision, and unfair trade practices were independent of 


the loan agreements that the Plaintiff had entered into with World Finance. In Aiken, the Plaintiff 


had paid off all outstanding loans with World Finance when World Finance employees conspired 


to use Mr. Aiken’s personal information to obtain sham loans and embezzle the proceeds for the 


same. Our Court correctly held a prior loan agreement that had since concluded had zero 


relationship to the tort claims brought by the Plaintiff. Id. at 150, 644 S.E.2d at 708 (“In our 


opinion, the ‘relationship’ asserted by World Finance between Aiken’s tort claims and the parties’ 


prior dealings under the loan agreements hardly rises to the level of ‘significant.’”).  


The facts of the present case are completely distinguishable. Hoowaki is not attempting to 


refer BVW’s allegations of intentional infliction of emotional distress to arbitration; instead, it is 


BVW’s allegation of Hoowaki’s failure to pay on a current promissory note—not one which was 


previously satisfied in Aiken—to which Hoowaki contends is a product of the overall business 


dealings from the active Cooperation and Licensing Agreement (“Agreement”) between the 


parties.  The broadly-worded arbitration clause included in the Agreement applies to the dispute 


over the alleged debt of the promissory note executed between the parties due to Hoowaki’s 


representations that the promissory note was to further the overall business dealings between the 
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parties. As detailed to Judge Kinlaw, BVW is not in the business of loaning money and the 


promissory note was not a stand-alone agreement, but was instead executed between the parties 


because of the Agreement. (R. p. 79). The parties have operated under the Agreement for several 


years and Hoowaki contends the promissory note at issue is related to the original Agreement 


between the parties as it facilitated the day-to-day operations of Hoowaki to meet obligations under 


the Agreement. In short, the agreements between the parties are intertwined and the claims asserted 


have a significant relationship to the performance of the parties under the Agreement. See Zabinski 


v. Bright Acres Assocs., 346 S.C. 580, 598, 553 S.E.2d 110, 119 (2001) (“[C]ourts generally hold 


that broadly-worded arbitration agreements apply to disputes in which a “significant relationship” 


exists between the asserted claims and the contract in which the arbitration clause is contained.”). 


Moreover, this is not a “but-for” causation standard as BVW contends (Resp. Brief, P. 5). As in 


Aiken, Hoowaki concedes that it would be nonsensical for any disagreement under the sun to be 


subject to arbitration simply because there may have been an agreement in the past that tangentially 


relates to a current dispute. To be clear, the facts of the underlying matter are not analogous to the 


fact pattern in Aiken and Hoowaki contends that the parties in the instant matter should be required 


to submit to arbitration as a “significant relationship” exists between the original Agreement, the 


parties’ actions, and the subsequent promissory note.  


Therefore, under the Agreement, and by extension the promissory note, the trial court 


should have directed the parties to proceed to arbitration. As a result, this Court should reverse the 


trial court’s denial of Defendant’s Motion and remand to the trial court with instructions to dismiss 


this action and/or compel the parties to arbitrate all issues raised in this case.  
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CONCLUSION 


 For the reasons stated more fully herein, this Court should reverse and vacate the trial 


court’s denial of Hoowaki’s Motion to Dismiss and Compel Arbitration. Further, this Court should 


remand this action with instructions to dismiss this action and/or compel the parties to honor their 


contractual promises to each other through arbitration.  


Respectfully submitted, 


      s/Michael D. Wright    


Vincent A. Sheheen 
Michael D. Wright  
SAVAGE, ROYALL & SHEHEEN, L.L.P. 
P.O. Drawer 10 
Camden, South Carolina 29021 
803-432-4391 
vsheheen@thesavagefirm.com 
mwright@thesavagefirm.com 


March 28, 2022 
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