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PROCEDURAL HISTORY

This matter comes before the Court by way of an application for Post-Conviction Relief

(PCR) filed March 2, 2012. An evidentiary hearing into the matter was convened before

Court on Tuesday, March 5, 2013, at the Richland County Courthouse. Applicant was pres
~ the hearing with counsel, Tony Russo, Esquire. |

Corney of the South Carolina Attorney General's Office.
At the hearing, this Court also had before it a copy of the transcript of the procee
against Applicant, the records of the Richland County Clerk of Court, the documents rela

Applicant’s direct appeal and Applicant's' records from the "South " Carolina Departme
Corrections. '

this

>nt at

Respondent was represented by Robert D.

dings
ed to..

_n_t'of '

The records before this Court indicate that Applicant is presently confined in the South

‘Carolina Department of Corrections pursuant to orders of commitmeni of the Richland C

Clerk of Court. Applicant was indicted at the'J anuary 2008 term of the Rlchland County

ounty

Grand

Jury for five (5) counts of Distribution of Marquana (Third Offense) (2008-GS-40-11767

throuOh -11771). Applicant was represented by J. Rhodes Bailey, Esqu1re on the charges.

On

June 10, 2009, Applicant appeared before the Honorable J. Michelle Childs where he waived

presentment to the grand jury on one count of Failure to Stop for a Blue Light (2009-GS
00831), and pled guilty to all six charges. He was sentenced to twelve (12) years impriso
on each Distribution charge and eighteen (18) months imprisonment on the Failure to Stop

run concurrently. One count of Possession with Intent to Distribute Marijuana and one ¢

-40-
nment
, all to

unt of

Simple Possession of Marijuana'-Werc both nolle prossed by the state in exchange for the plea. A
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—the'motiona at the close of the hearing.

as required pursuant to S.C. Code Ann. § 17-27-80 (Rev. 2003)

hearing on Applicant’s Motion to Reconsider was held October 22, 2009. Judge Childs de

nied

" A Notice of Appeal was filed on Apphcant s behalf and an appeal was perfe
Applicant was represented by Kat Hudgins, Esquire, of the South Carolina Office of Appe

convictions and sentences. The remittitur was issued March 19, 2010.

sted.
l1ate

. Defense. By Order filed February 29, 2012, the"South Carolina Court of Appeals aﬁirmed the

In the current application for post-conviction relief, Applicant alleges he is being held in

custody unlawfully for the follow'mg reas’ons;
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had-the opportunity t6 review the record in ifs entirety and has heard the

testimony at the post-conviction relief hearing. This Court has further had the 'op‘portun'ty to

observe the witnesses presented at the hearing, closely pass upon their credibility and weigh| their

testimony accordingly Set forth below are the relevant findings of facts and conclusions of

law

Ina post conv1ct1on relief action, the Apphcant has the burden of proving the allegations

in the application. Rule 71. 1(e) SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).-

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant| must

prove that “counsel’s conduct so' undermined the proper functioning of the adversarial pro

cess

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,

466 U.S. 668, 104 S.Ct. 2052, 2064, 80-L.Ed.2d 674, 692 (1984).

The proper measure of performance is whether the attorney provided: representation

within the range of competence required in criminal cases. -Courts presume that counsel
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rendered adequate assrstance and made all srgmfrcant decrsrons in the exercrse of reasonable

~—————professional ]udgment_’bee Bufler, 286 S.C. at 442, 334 S.E.2d- at'814. T he Apphcant must

overcome thrs presumption to receive relief. See Cherry v. State, 300 S.C. 115, 386 S.E.2d|624

(1989).

Courts use a two-pronged test in evaluating allegatrons of ineffective assistance of

counsel. First, the Applicant must prove “that counsel's performance was deficient. Unde

i this

prong, attorney performance is measured by its reasonableness under professronal norms.”

- Cherry, 300" S.C. at 117, 386 S.E.2d at 625 (citing Strickland). Second, counsel's deficient

performance must have prejudiced the Applicant such that “there is a reasonable probability|that,

but for counsel’s unprofessional errors, the result of the proceeding would have been different.

Cherry 300 S.C. at 117-18, 386 S.E.2d at 625. With respect o guilty plea counse
Applicant must “show that there is a reasonable probability that, but for counsel's eIro

would not have pleaded guilty and would have insisted on going to trial.” Hill v. Lockhar

kRl

|, the
s, he

{474

US. 52, 62 106 S.Ct. 366, 372, 88 L.Ed. 2d 203 (1985).
Involuntary Plea

Several of Applicant’s claims ultimately amount fo a claim that his plea was entered

involuntarily and unintelligently as a result of counsel’s ineffective representation and advice.

Those allegatrons are addressed collectively in this section of the order.

Applicant testified at the PCR hearmo he pled gurlty and received a twelve (12) year jail

sentence, which surprised him as he expected to receive much closer to the mandatory minimum

five (5) year term. Applicant alleged there had been a previous plea offer from the State for a

five (5) year sentence that was orven to his prev10us attorney, but said he chose not to accept the -

offer upon eounsel’s advice to reject it. Applicant noted-the State requested that the plea

judge

impose a fifteen (15) year sentence under the plea, but said based on his -discussions with

counsel, that he believed he would likely receive a five (5) year sentence. Applicant also|alleged

he was unaware he would be required to serve eight-five percent (85%) of his sentence

before

becoming parole eligible. Had he known these things, Applicant said he would not have pled,

but instead would have insisted on proceeding t0 trial.

When asked about his discussions with counsel in preparation for trial, Applicant said he

and counsel never really discussed a trial strategy because Applicant “knew [he] was gl

the charges, so he “didn’t really have a defense” to be presented as to the Distribution charges. ..
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o As to the Farlure to Stop charge, Applrcant alleged he was not gullty of that crime, Wh]Ch he had

told counsel in their meetings. Apphcant f1n1shed by recountrno the demal of his motrcn

to. :

reconsrder sentence, and sard had he recerved the five (5) year sentence he thought he would, h1s: S

: release would be scheduled for October of this year. »

On Cross- examrnatron Applrcant agreed that he told the plea judge he was entering
the pléa without Teliance on any prom1ses and without anyone forcrng or coercing him to d
Applicant also agreed. that he told the plea Judge he was makrng an “informed and intell
- decision” to enter the plea. He further acknowledged it was hrs dec1sron alone ‘whether to e

plea or proceed to trial, and he was aware that by pleading gurlty he would be wa1v1ng h1s

into
0 $O.
gent
fer a

right .

to jury trral on the charges When asked about his admission of gullt at the plea hearlngt 0 the

Failure to Stop charge m contradiction with his PCR testimony claiming actual innoceficé: of

such, Applicant admitted he “told a story” to the plea judge under. oath. Applicant fu

acknowledged if he were granted relief, there would be no guarantee he would receive any

rther

less.

of a sentence than the twelve (12) years he was currently facing, and in fact he could receive

more time.

Counsel testified he recalled his representation of Applicant and this particular case well.

He said at the time of Applicant’s case, he had been with the Public Defender’s Office for

roughly two (2) years and had “a fair amount” of clients at that time, mcludrng other clrents

‘facmg drug charges. Counsel said this was a partlcularly odd” case because Appllcant had prior

drug offenses on his record and the prosecuting solicitor seemed agitated by Apphcan
determrned to get Applicant a long pnson sentence. ‘Counsel-also noted there seemed to be

of pressure from the commumty to prosecute Applicant sternly. : ' .féﬁ-,,

By

t ‘and

a lot

Counsel noted Appl1cant s case was set for trial the day followmo the plea, whrch :

counsel said he was fully prepared for at the time of the plea. He went on to say-the “only real

argument” that was feasible for trial was a “jury nullrﬁcatron argument because five or §

six of

the drug buys were on videotape and clearly showed Apphcant Counsel testified ‘Applicant did

not want to plead guilty to the charges at the outset of the case and sard he did not believe it was

in Applicant’s best interest to plead guilty-early on in the case’

When the trial date came, counsel said that the Solicitor agreed to drop some charges in

exchange for a plea, at which time he advised Applicant to take the plea as Apphcant vlvould

likely lose the trial and receive a fa1rly lengthy sentence if he proceeded. Counsel”sa1d he made

%
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— whether o plead or.go fo trial. -H

clear to Applicant he was ready and willing to proceed to trial, and it was Applicant’s dec1<_ion

R o

e noted he told Applicant they would request the frve (5) ‘ear

mandatory sentence from the plea judge, but never guaranteed Applicant any partrcular sentence

if he pled. Counsel said he was sure he told Applicant his sentence would require service of

. «85%, hard time” before becoming eligible for any early release, and counsel rerterated that he '

e+ e - mieS—— P

¢ i e A T T

" never promised or guaranteed Apphcant a particular sentence it he pled

“On cross-examination, counsel testified he recalled his pre-trial meetmgs with Apphcant

where he was ablé to review with Applicant the maximum and mlmmurn sentences he| was

facmg on the charges. He noted it was very important for Applicant-to understand' that

sentencing range, so he made sure Apphcant was aware of it. Counsel stated Applican't was a

“smart guy” whom he never had any problems communicating with. Counsel said he recalled

trying to negotiate with the Solicitor’s Office for a while to obtain a beneficial plea offer, but that

the Solicitor’s Office refused to offer anything other than a “straight up plea” for the maximum

sentences Speciﬁcally, counsel said that he did not recall there ever being a five (5) year offer

_ extended by the Solicitor’s Office as alleged by Applicant.

Counsel stated pr10r to the plea, he told Applicant he would ask for the mandatory five

(5) year minimum and felt confident he could argue for a sentence less than ten (10) years, but

never guaranteed Apphcant any sentence. Counsel frnished by saying he was certain Applicant

~ was aware of the maxrmum and minimum sentences he was facing, that there were no guarantees

as to the sentence he would receive if he pled, and that it was ultimately his decision wh ether to

plead or not.

After a thorough review of the record and the testimony presented, this Court finds this

allegation to be without merit. As a preliminary note, this Court finds Applicant’s testimony to

be entirely not credible as to the existence of a five (5) year plea offer from the state, his

discussions with counsel. prior to the plea, his claims of innocence to the charges, hig alleged

understanding of the sentence he expected to receive upon entry of the plea, and his & stimony

that he would have proceeded to trial but for counsel s advice regarding a potential five (5) year

sentence. Conversely, this Court finds counsel’s testimony as to his discussions with Applicant

and recollection of the case to be entirely credlble

In PCR cases, a defendant asserting a constrtutronal violation must frame the issue as one

of ineffective assistance of counsel. Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (1999).
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A defendant who'-plead's' guilty on’ the advice of counsel may collaterally-attack the plea onl

y Dy

showingthat (1) counsel was inetfective and (2) there is a reasonable probability that but

for

counsel's errors, the defendant would not have pled guilty and would have insisted on going to

trial. Roscoe v. State, 345 S.C. 16 546 S.E.2d 417 (2001). A de'fendant-alleging that his g

plea was induced by ineffective assistance of counsel must prove - that counsel’s advrce was not '

e

R o ——

uilty

= “within the ‘competence "demanded of attorneys in crrmrnal cases.” Hill v. Lockhart 474 U. <> 52,

56, 106 S. Ct. 366,-369 (1985). A guilty plea is a solemn, judicial admission of the truth Q

f the

- charges agamst the defendant. Statements made during the plea should be considered conclusive

unless the defendant presents reasons why he should be allowed to depart from the truth of those

statements. Crawford v. U.S., 519 F.2d 347 (4th Cir. 1975); Edmonds v. Lewis, 546 F. 2d 566

(4™ Cir. 1976).
With the credible testimony before this Court and the record of the plea hearing, i

it 18

clear Applicant was adequately advised of all relevant issues related to his case sufficient to

make an 1ntelhgent informed and voluntary decision whether to plead or go to trial. Fu

Applicant was well aware that he was not guaranteed any specific sentence upon entry of the -

guilt'y plea. Rather, counsel made it abundantly clear to Applicant the maximum sentence

rther,

s that

could be imposed. Apphcant fully aware of such, made the voluntary and independent decision

to enter the pleas rather than proceed to trial where he would hkely recerve much harsher

sentences. .

Therefore, Applicant has failed entirely to carry his burden in showing how counsel was

deficient in his representation, or how such alleged deficient representation rendered his plea

involuntarily and unintelligently entered. Rather, the testimony and record leave this
firmly convinced Applicant’s plea was entered f.reeiy, voluntarily and intelligently in accor

with the mandates of Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709 (1969).

Court

dance

Additionally, this Court finds Applicant’s claim that but-for counsel’s alleged deficient

performance, he would not have pled but proceeded to trial is not entirely credible Applicant

was facrng srgmfrcant time on the five indicted counts of Distribution (Third Offense) with each

carrying a mandatory minimum of five (5) years imprisonment. Counsel’s credible testimony

makes it clear there was extremely condemning evidence against Applicant that would have been

- produced at'tr'iaL and that the prosecuting solicitor was “determined” to pursue a severe penalty

GOODWIN erhc 4181207 — Order of Dismissal (2012-CP-40-02614)
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- upon conviction. With these things in mind, this Court finds Applicant’s testimony to that end to

—————bemnot" credrbl""l‘heref te, he has 1as failed fo prove resulting prejudice.

Community Concerns / Solicitor’s “Traffi ckmg Commentary

Applicant additionally contends counsel was ineffective in addressrng the Solicitor’s

commentary at the plea hearing regardmg the commumty s concemns in the matter

e smee I

S “~there was mentioi of the word “trafﬁckmg

Appllcant provided very little testimony regardmg thrs allegatron other than to

vr i A St

and when _

say ‘he did

recall counsel filing a motion for reconsideration of his sentence in which counsel argued the

Solicitor’s comments were 1mproper and should not have been considered by the judge in

" sentencing.

Counsel testifred the charges stemmed from numerous drug purchases through an

. undercover law enforcement officer that resulted in a cumulative weight of roughly eight (8)

ounces of marijuana when considered altogether. He noted the Solicitor stated he felt aflot of

_pressure from the community at-large to get a conviction and long sentence for

Applicant

because of the concerns about drug activity in the community. In retrospect, counsel said; he felt

he may have misjudged the State S 1ntent10ns to advocate so strongly for a harsh sentence and at

the time believed he would be able to convince the judge that a fifteen (15) year sentence was

simply unreasonable. He also stated he wrshed he would have made a stronger argument to rebut

the Solicitor’s commentary about trafﬁckmo n marrjuana as the- threshold werght for

is _srgmfrcantly more than what Applicant purchased

traﬁlcl(mg

On cross-examination, counsel agreed his regrets were only made in hindsight knowing

the results of the plea and said Applicant always knew it would be a gamble 0 plead guilty as

- there was the potential' he could receive the maxrmum sentences. Counsel said he did make

those arguments at the plea hearing and expounded upon them at the reconsrderatron hearing, but

said he wished he made stronger arguments to rebut those issues to the plea judge. Counsel

further read into the record Judge Childs’s commentary from the transcript of the reconsideration

hearing where Her Honor specifically ‘noted she had not considered either the community"s_

concerns, o the solicitor’s remarks about trafficking, in her sentencing of Applicant.

Based upon a review of the record and the testimony presented, this Court finds counsel

was not ineffective in this regard. Counsel undertook diligent steps.to rebut the comments and

issues he believed were improperly presented to the plea court during the course

GOODWIN Willie #181207 — Order of Dismissal (2()12-CP—40—()26 14)
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hearing. Thereafter, he further argued the issues at the motion for reconsiderationrhea

rng,

ensuring the matter was properly preserved for appellate review. Counsel’s reservations a

_the arguments he made at the plea hearing are clouded with the benefit of hindsight as the 1

bout

esult

- of the plea 1s now apparent. This Couit, in accordance with Strickland v. Washington, must

-evaluate counsel’s performance under an objective standard of reasonableness with “every

B il 2ol it

offort

made fo Selifninate the drstortlng effects of hmdsroht See Strrckland v. Washington, at 669, 104

S Ct. at 2055. With that in mind, this Court cannot find counsel’s performance in addressing the

“Solicitor’s” remarks to be obJectlvely unreasonable -under -prevailing professronal norms.

Therefore, this Court finds Applicant’ s_perforrnanoe was not deficient.

Further, this Court finds any alleged deficiency in this regard did not result in prejudice to

Applicant’sicase. The plea judge specifically noted at the motion to reconsider that she

considered neither the community members’ concerns, nor the Solicitor’s comment| about

trafficking, in crafting Applicant’s sentence. Therefore, this Court can find no reasonable

probability that had counsel argued the issues differently, the sentence unposed by Judge|Childs

- would have been different. Accordmgly, Applicant has failed to prove resulting prejudice
' " CONCLUSION .
- Based on all the foreooing, th1s Court finds .and concludes that the Applicant jha

S not

established any constitutional violations or deprrvatlons that would reqmre thrs court to grant his

" application. Therefore this apphcatron for post convrctron rehef must be demed w1th prejudice.

This Court notes Applicant must file and serve a Notlce of Appeal within thirty (30)

days

from the receipt by counsel of written notice of entry of Judgment to secure the approprrate'

appellate review. See Rile 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 4Q9 S.

E.2d

395 (1991) an Applrcant has a right to an appellate counsel’s assistance in seeking review of the

denial of PCR. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek app

review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf.

ellate

Your

attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.

GOODWIN Willie #181207 — Order of Dismissal (2012-CP- 40 02614)
Page 8




IT IS THEREFORE ORDERED:

~—— e cmm—————— =t

1. The application for Post-Conviction Relief is denied and-dismissed
with prejudice; and

2. The Applicant is remanded to the custody of the Respondent.

AND IT IS SO ORDERED.

.

ALISON RENEE LEE
Presiding Judge -
Fifth Judicial Circuit. .

March 25, 2013 _
Columbia, South Carolina. _
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