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v. *-)  .ORDERDENYING MOTION
) FOR A NEW TRIAL
Antonio Gordon, )
)
Defendant )
)

This matter comes before the Court by way of the Defendant’s Motion fo; a New Trial
Based on After-Discovered Evidence pursuant to Rule 29(b), SCRCrimP, filed November 21,
2012. An evidentiary hearing into the matter was convened on March 4, 2013, and Méfch 8,
2013, at the Moss Justice Center in York County. The Defendant was preéent and represented by
Jeremy Thompson, Esquire. The State was represented by Deputy Solicitor Willy Thompson.

At the hearing, counsel for both parties presented argument to the Court. The

Court also had the opportunity to review the following records: The transcript of the pretrial
hearings, the guilty pleas, and the sentencing of Antonio Gordon, Monta Gordon, and Terrance
McCreary which occurred over a period of several days in July of 1999; all of the written sworn
statements given by Antonio Gordon, Monta Gordon, Terrance McCreary, and Gary Moffatt to
various members of the Rock Hill Police Department on July 23, 1998; the PCR transcript of the
sworn testimony: of Antonio Gordon from a hearing held on July 29, 2003; the PCR transcript of
the sworn testimony of Monta Gordon from a hearing held on September 4, 2003; the written
plea agreement entered into by Monta Gordon on July 16, 1999; the sworn written statement of
Monta Gordon dated August 6, 2012, and provided by Antonio Gordon; the PCR transcript of

the sworn testimony of Terrance McCreary from a hearing held on December 16, 2002; the ' @ \
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sworn written statement of Terrance McCreary dated July 13, 2012, and provided by Antonio
Gordon; the PCR transcript of the sworn testimony of Daniel D’ Agostino from a PCR hearing

held on December 1, 2009; the Maxlon Order dismissing Antonio Gordon’s most recent PCR

application signed by the Honorable Lee S. Alford and dated January 4, 2010; and other

documents that will not be addressed in this order.

PROCEDURAL HISTORY

The Defendant is currently incarcerated in the South Carolina Department of Corrections-.
He was indicted in October of 1998 by the York County Grand Jury for Murder (1998-GS46-
02847), three counts of Possession of a Firearm During the Commission of a Violent Crime
(1998-GS46-02847a; 1998-GS46-01949a; 1998GS46-1950a), two counts of Attempted Armed
Robbery (1998-GS46-02849; 1998-GS46-02850), Criminal Conspiracy (1998-GS46-02851), and
Possession of a Pistol by a Person Under Twenty-One (1998-GS46-02852). Daniel D’ Agostino,
Esquire, represented the Applicant.

A hearing on the Defendant’s motion to suppress was held on‘J'uly 12, 14, and 16, 1999.
On July 16, 1999, following the suppression hearing, the Defendant pled guilty as indicted. On
July 19, 1999, the Honorable John C. Hayes, III, sentenced the Defendant to confinement for
thirty (30) years for Murder; five (5) years for Possession of a Firearm During the Commission
of a Violent Crime; five (5) years for Criminal Conspiracy; five (5) years for Possession of a
Pistol by a Person under Twenty-One, all to run concurrently; and ten (10) years for each count
of Attempted Armed Robbery, one running concurrent and one running cons.ecutive to the thirty

(30) year sentence for Murder. This was a negotiated guilty plea to a cumulative forty (40) years

confinement. 53(3(% §
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The Defendant filed a timely notice of Appeal and an Anders brief was submitted on his

behalf pursuant to Anders v. California, 386 U.S. 738 (1967). Of-note, the Defendant filed a pro
se brief in which he raised the issue of probable cause to arrest based on an “informant’s”
statement to law enforcement allegedly givep without being advised of her rights. The
“Informant” to whom the Defendant was referring was Chyneca Dixon, his girlfriend at the time
he committed the murder. The Defendant also contended that both he and the informant were
under age and should not have been qﬁestioned by law enforcement outside the presence of a
parent or attorney. As a result, he argued, the informant’s statement was inadmissible because it
was obtained illegally and could not have established probable cause for his arrest. The South

Carolina Court of Appeals dismissed the Applicant’s appeal. State v. Gordon, 2000-UP-747

(S.C. Ct. App. Filed December 6, 2000). The remittitur was issued on January 9, 2001.

The Defendant subsequently filed a PCR application originally dated June 20, 2001, and
amended on May 8, 2003 (2000-CP46-1414). An evidentiary hearing was held on July 29, 2003.
Tara D. Shurling, Esquire, represented the Defendant, who was present at the hearing. Jeanette
C. Vanginhoven of the South Carolina Attorney General’s Office represented the State. The
Defendant alleged his guilty plea was involuntary and that defense counsel was ineffective for
failing to discuss with him evidence of a palm print found on the victim’s car door. The
Defendant specifically contended that defense céunsel failed to investigate or discuss with him
“the fact that the palm print on the victim’s car door was unidentified until the time of pre-trial,”
and that the South Carolina Law Enforcement Division (SLED) never tested the palm print. On

August 20, 2003, the Honorable J. Ernest Kinard issued an Order denying and dismissing the
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application. The Defendant subsequently made a “Motion for Rehearing /Motion for
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Reconsideration of the Facts™ on December 9, 2003. The Honorable J. Ernest Kinard dismissed
the Defendant’s motion by written Order filed December 15, 2003.

The Defendant filed a petition for writ of certiorari appealing the Order dismissing his
first PCR action. On July 21, 2005, the South Carolina Supreme Court issued an Order denying
the petition. The remittitur was issued on August 9, 2005.

On July 6, 2004, while his appeal from the denial of his first PCR action was still
pending, the Defendant filed a second PCR application (2004-GS46-1700). The Defendant
raised issues previously raised in his first PCR action, including allegations that his guilty plea
was involuntary and that defense counsel was ineffective. On December 30, 2004, the
Honorable Lee S. Alford issued a conditional Order of Dismissal in which he expressed the
intent to summarily dismiss the application because the Defendant failed to comply with the
filing procedures of the Post-Conviction Procedure Act as set forth in S.C. Code Ann. §17-27-
45(A) and §17-27-90, and because the application was in improper successive action, but granted
the Defendant twenty (20) days to show why the order should not become final. The Defendant
did not respond to the conditional order of dismissal. Thereafter, by Order dated May 20, 2005,
the Honorable Lee S. Alford denied and dismissed the Defendant’s second PCR action.

The Defendant then filed a federal petition for writ of habeas corpus on December 22,
2005 (2:05-3327-MBS-RSC) and an amendment to his federal habeas corpus action on April 14,
2006. On October 16, 2006, Federal Magistrate Judge Robert S. Carr entered his Report and
Recommendation that habeas relief should be denied. On October 30, 2006, the Defendant filed
an “Objection to Report and Recommendation of Magistrate Judge.” The Defendant raised the
probable cause issue regarding his arrest. Specifically, the Defendant contended that his

warrantless arrest was unlawful because law enforcement only found probable cause to arri}ty ﬂ\
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him based on statements given to them “by a minor whose [sic] parénts were not present during
questioning.” In essence, he asserted that law enforcement’s reliance on Chyneca Dixon’s
statement to establish probable cause led to an unlawful érrest that violated his Fourth
Amendment rights. He also claimed that defense counsel was ineffective for failing to advise
him that by pleading guilty he waived his right to challenge the lawfulness of his arrest or the
statements he made to law enforcement after he was arrested. On February 16, 2007, the
Honorable Margaret B. Seymour entered an Order dismissing the Defendant’s petition without
prejudice to permit him to exhaust all State remedies.

Subsequently, the Defendant filed a state petition for writ of habeas corpus on January 3,
2006 (2006-CP46-0010). He then filed an amendment to the state habeas corpus action on
January 23, 2007,» to which he attached Chyneca Dixon’s two statements given to law
enforcement on July 23, 1998. The Defendant alleged that law enforcement did not have
probable cause to arrest him because the police relied on Chyneca Dixon’s statement to law
enforcement that she gave as a result of being threatened outside the presence of her parents.
The Defendant asserted that the police should not have questioned Chyneca Dixon (“the minor™)
outside the presence of her attorney or parents, and that because she was the “probable cause
provider,” both of their statements to 1aw.enforcement, as well as the Defendant’s arrest, were all
unlawful. The Honorable John C. Hayes, III, denied and dismissed the Defendant’s state habeas
corpus petition with prejudice by written order dated April 30, 2007, and filed on June 1, 2007.

The Defendant then filed a Rule 60(b) motion in which he alleged a conflict of interest
with the Honorable John C. Hayes, III, who was original sentencing judge at the Defendant’s |
guilty plea. The Defendant also-claimed that the order dismissing his state habeas corpus action / /
did not advise him of right to appeal the 6rdef. On January 31, 2008, the Honorable Roger L. x \&V
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Couch granted the Defendant’s Rule 60(b) motion to reconsider, amend, and clarify, and issued a
written order finding that the Defendant was without prejudice to bring a petition for writ of
habeas corpus'in the original jurisdiction of the South Carolina Supreme Court.

On January 9, 2009, the Defendant filéd his third PCR application. He amended the
application on May 19, 2009. The Defendant attached two written statements given by Chyneca
Dixon (hereinafter “Chyneca’”) and her mother, Geraldine Dixon (hereinafter “Ms. Dixon™), on
January 20, 2008. The statements were given to an investigator who interviewed them on behalf

of the Defendant. The Applicant alleged that he was being held in custody unlawfully for the

following reasons:

1. Newly Discovered Evidence;
2. Ineffective Assistance of Trial Counsel;
3. Prosecutorial Misconduct;

4. Brady Violation;
5. Involuntary Guilty Plea;
6. Defense counsel failed to challenge Defendant’s statements on the ground
that there was no probable cause for the arrest and that Defendant’s “statement’s
was [sic] the fruit of the poisonous tree” with regard to the illegal arrest; and
7. Personal Jurisdiction
The State made its return and motion to dismiss on July 27, 2009, asserting that the
application must be summarily dismissed as an improper successive action and as having been
filed after the expiration of the applicable statute of limitations. The Honorable John C. Hayes,
111, issued a conditional order of dismissal on August 24, 2009, in which Judge Hayes expreséed
the intent to summarily dismiss the application because the Defendant failed to comply with the
filing procedures of the Post-Conviction Procedure Act as set forth in S.C. Code Ann. § 17-27-
"
; A~
a)g\ v

i
iy
\



45(A) and § 17-27-90, and because the application was an improper successive action, but
granted the Defendant twenty (20) days to show why the order should not become final. The
State also filed a motion to restrict future filings on November 19, 2009, pursuant to In re Theron
Maxton, 3258.C. 3, 478 S.E.2d 679 (1996). The Defendant did not file a response to the
conditional order of dismissal. ‘A hearing into the State’s motion for summary dismissal was
convened on December 1, 2009. At the hearing, the State proceeded on a motion to dismiss all
of the Defendant’s claims as procedurally barred by the statute of limitations and successiveness.
The State also argued that the two written statements included with the application were not
newly discovered evidence, and that any alleged newly discovered evidence Was nonetheless
barred by the statute of limitations. The State also made a verbal motion to restrict the

Defendant from filing another PCR application in the future under In re Theron Maxton, 325

S.C. 3,478 S.E.2d 679 (1996).

At the hearing, the Defendant, through counsel, acknowledged that he filed a lengthy
application in this case, and that he was only proceeding at the hearing with the newly
discovered evidence claim and with an issue regarding the palm print found on the victim’s car.
Specifically, the Defendant asserted that he discovered new evidence that law enforcement
coerced and threatened Chyneca into giving her initial statements, outside the presence of her
mother, and that those statements implicated him in the crimes. He contended that because
Chyneca’s statements were threatened and coerced, they could not have established probable
cause to arrest him. Therefore, the Defendant asserted, his arrest was unlawful and any
incriminating statements he gave to law enforcement subsequent to his arrest were the “fruit of

the poisonous tree.”



The Defendant also raised an issue regarding the palm print obtained from the victim’s
car. He claimed that he has attempted to obtain certain documents from SLED regarding the
palm print that allegedly show he was “not necessarily” the shooter, but that he has been unable
to obtain those documents partly as a result of ineffective assistance of PCR coupsel during his
first PCR action. The Defendant also maintained that defense counsel was ineffective because
he never had the palm print tested by his own expert. The Defendant also claimed that he
attempted to raise this issue during his first PCR hearing, but he was “coerced into waiting the
issue” at his first PCR hearing by PCR counsel.

| After the December 1, 2009, hearing, the Honorable Lee S. Alford made the following
findings:

1. Geraldine Dixon’s testimony was not credible.

2. The evidence presented by Antonio Gordon was not newly discovered.

3. Chyneca Dixon’s testimony was false and she was available to testify at trial.

4. Antonio Gordon’s allegations regarding the palm print aré not material or relevant.

5. The testimony of Antonio Gordon’s defense counsel, Daniel D’ Agostino, was

credible, and any coercion or intimidation that may have accompanied Chyneca
Dixon’s statements to law enforcement was not a significant factor in Antonio
Gordon’s decision to plead guilty.

On January 4, 2010, the Honorable Lee S. Alford issued an order dismissing Antonio
Gordon’s application for post-conviction relief with prejudice. The Court further ordered that
Antonio Gordon “is prohibited from filing any future application for post-conviction that raises

the same grounds raised in this action, any grounds raised in a prior action, or any allegations the
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has also had the opportunity to hear the testimony of An'tonio Gordon, Monta
Gordon, and Terrapce McCreary, as well as, the arguments of counsel presented at the hearings
on March 4, 2013, and March 8, 2013.
First, Antonio Gordon proffered the testimony of Monta Gordon. .Monta Gordon is the
brother of Antonio Gordon. Monta Gordon testified that on August 6, 2012, someone visited
him in the South Carolina Department of Corrections and took a sworn statement from him.

Monta Gordon’s statement reads as follows:

I, Monta Gordon, having been duly sworn, depose and say that my brother Antonio
“Tonio” Gordon and two others was together in July of 1998. 1 am the person who fired
the shot that killed the man who died. I was the only person with a gun. My brother

Tonio did not have a gun nor did he fire any gun that night. 1 alone am the only one who

killed the victim. I told the police Tonio fired the shot because he was a juvenile and [

was an adult. 1was on probation. As ajuvenile I figured Tonio would get a lesser
sentence. I never discussed robbing or killing anybody with Tonio. I was the only
person with a gun that night and I fired the only shot that night.

During his testimony Monta Gordon admitted that this August 6, 2012, statement was the
first statement that he gave admitting to being the “shooter”. He went on to testify that he would
have given this statement back in 1999 if someone had asked him. However, Monta Gordon’s
prior sworn statements and testimony tell a completely different story.

Monta Gordon was arrested a few hours after the Murder of Erik Krenn and gave a sworn
statement to the Rock Hill Police that same morning. In his statement dated July 23, 1998,
Monta Gordon admitted he rode around in Antonio Gordon’s car with Antonio Gordon, Terrence
McCreary, and Gary Moffait during the time leading up to the murder. Terrence McCreary was
driving and they were all with McCreary when McCreary stopped to pick up his pistol. They

then went to McCreary’s grandmother’s house to pick up more bullets for the pistol. According

N
to Monta Gordon, McCreary thought the victims were in a stolen car and McCreary “was going Lo N
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to steal the car from them.” Monta Gordon’s statement goes on to say that just after the victims
pulled their car into a driveway, McCreary pulled up past the victims then backed up blocking
the victim’s car. Monta Gordon specifically told the police that McCreary gave the pistol to
Antonio Gordon and told Antonio “that they were going to rob them.” Monta’s statement then
states that McCreary and Antonio got out of their car, went over to-the victim’s car and tried to
get the victim out of his car. Then Monta’s statement details that when the victim tried to drive
off, “my brother Antonio shot the driver one time.”

During Monta Gordon's guilty plea to Murder, Attempted Armed'Robbery (2 counts),
and Conspiracy on July 16, 1999, Monta Gordon agreed with the facts as stated on the record by
the solicitor which specifically included the fact tha£ Antonio Gordon shot and killed Erik Krenn
(Plea Transcript beginning at page 189, L 18, and ending on page 192, L 8). It should also be
noted that these facts are the same facts to which Monta Gordon agreed to testify had any of his
codefendants gone to trial (Written Plea Agreement dated July 16, 1999, and Plea Tragscript
page 179, LL 12-19).

At sentencing on July 19, 1999, when the Court gave Monta Gordon the opportunity to
address the Court, Monta Gordon said,

I’'m sorry for the Krenn family for this accident that happened. We knowed that it was a

big mistake in our life because as teenagers we had a lot to live for, but now since the

indictment we have nothing to live for but to serve the time for the crime that we did. 1

want to say I’'m sorry for my family for letting them go through the situation I’m in and

all that. Hopefully Mr. Krenn will forgive us one day for the sin we did. (Plea Transcript

page 202, LL 7-18
Monta Gordon’s apology in his own words at sentencing certainly re-enforces his original

statement and the original statements of his codefendant that they acted together in committing

this horrible crime.
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On September 4, 2003, Monta Gordon gave sworn testimony at his PCR hearing. When
testifying about the statement he gave the police on the day of the murder, Monta Gordon
confirmed that McCreary told Antonio Gordon to “just get” the victim's car and that Antonio
Gordon got the pistol from McCreary and “jumped out” of Antonio’s car. Monta also confirmed
again that Antonio Gordon was the shooter (PCR Transcript page 39, L 6 to page 40, L 23). .
Monta Gordon’s téstimony at his PCR only differed when he claimed, “By the time I jumped out
of the car to go stop him [Antonio], like I say, I was already, you know, on twenty years |
suspended on three years probation, so | wasn’t looking for any trouble. When I jumped out, I
jumped out to stop my brother, but it was too late.” (PCR Transcript page 39, LL 6-18). (It
should be noted that during the March hearing for Antonio Gordon, Monta Gordon admitted that
he was only facixig three year on a probation violation not twenty years as he had testified.)
Monta Gordon beémoans to the PCR Court that, “I’m locked up for something I know I didn’t
do.” (PCR Transcript page 50, LL19-20). Monta Gordon goes on to testify that Antonio has
said “from day one that I [Monta] didn’t have nothing to do with it, that I [Monta] was trying to
fstop him [Antonio].” (PCR Transcript page 51, LL 4-8).

Monta Gordon now claims that the reason he blamed Antonio was because Antonio was a
juvenile and he thought Antonio would get a lesser sentence. 1 find this new claim to be
completely without merit. Monta Gordon has an extensive juvenile record as noted in his plea
transcript (Plea Transcript page 197, LL 10-24) and is intimately familiar with the juvenile court
system. It was immediately obvious that none of the defendants in this case were treated as
jﬁveniles. Certainly, when the State sought to try all of the defendants together iﬁ 1999, there
could be no mistake that no one was treated as a juvenile. Yet, Monta Gordon continued point to

Antonio Gordon as the shooter at his plea, in his plea agreement and in his September 4, 2003,
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PCR testimony after Antonio Gordon had been sentenced to 40 years. It is the opinion of this
Court that Monta ;Gordon’s new “exonerating” testimony is a complete fabrication.

Second, Antonio Gordon proffered the testimony of Terrance McCreary. Terrance
McCreary is a cousin of Antonio Gordon. Terrance McCreary testified that on July 13,2012,
someone visited him in the South Carolina Department of Corrections and took a sworn

statement from him. In this statement Terrance McCreary claims,

I am not represented by counsel at this time. [ am doing time in SCDC for a Murder that

occurred in July 1998 in York County. At the time of the Murder I was driving Antonio

Gordon’s car. When we first encountered the victims, Monte + Antonio got out of the

car. Monte had a gun, Antonio did not. The incident occurred behind me so I did not see

what happened. I heard one or two shots. Monte + Antonio returned to the car. Monte

still had the pistol. They got in the car. While in the York County Jail Monte + |

discussed blaming Antonio for the shooting since he was a juvenile. At no time that

night did I see Antonio with a gun. Antonio has never told me he did the shooting. _

This July 13, 2012, statement is the first time Terrance McCreary insinuated

Antonio Gordon might not be the shooter and the first time that he claimed Monta Gordon
possessed the pistol during the robbery and murder. It should be noted that Terrance McCreary
states the shooting occurred behind him and he did not see what happened. Terrance McCreary’s
prior sworn statements and testimony completely contradict this 2012 staiement.

Like all of his co-defendants, Terrence McCreary gave a written sworn statement to a
Rock Hill Police Detective on the day of the murder (July 23, 1998). In this sworn statement
immediately after the crime, Terrance McCreary states, “I then said man if I had the gun I would
rob them guys.” He says Antonio Gordon and Gary Moffatt got out of the car and Antonio went
over to the driver’s side of the victim’s car. According to McCreary, Antonio asked the victims
if they had marijﬁana and money and whether their car was stolen. McCreary then says, “Monta
and I was telling them [Antonio and Gary] to come on and lets go, then we heard the gun fire.

vV
Antonio and Gary then ran and got back in the car. We began asking Antonio why didhe do | \SZ \
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that, and he was pointing the gun at all of us.” McCreary also talks about how he picked up the
gun shortly before the crime—a fact that is confirmed in the original statemenis given to the
Rock Hill Police Department by each of the four defendants in this case. However, when
McCreary testified in Antonio Gordon’s March 2013, hearing, McCreary denied ever touching
the gun.

Terrance McCreary plead guilty on July 16, 1999, to Accessory befgre the fact to Murder
and Accessory after the fact to Murder. In addition to waiving all of his rights and pleading
guilty under oath, McCreary'agreed to the facts of the case as stated by the solicitor. McCreary
agreed that he obtained the gun and ammunition, that he gave the gun to Antonio Gordon, that he
suggested they rob the victims, and that Antonio Gordon shot Erik Krenn (Plea Transcript page
171, L 13 to page 173, L. 1). In addition, the record reflects that Terrance McCreary, as part of a
plea agreement, agreed to testify against his co-defendants to facis as stated at the time of his
guilty plea (Plea Transcript page 163, LL 5-19 and page 168, LL 10-19).

On December 16, 2002, Terfance McCreary gave sworn testimony at his own PCR
hearing. During his PCR hearing Terrance McCreary testified under oath that he did not
understand what was happening at his guilty plea and he actually never plead guilty (PCR
Transcript page 11, L S to page 15, L 17, and page 19, LL 10-15, and page 26, L 9 to page 27, L
6). Nowhere in tﬁe PCR transcript did McCreary mention anything about Monta Gordon being
the shooter in this case. The Plea transcript and Court paperwork make it clear that Terrance
McCreary freely, voluntarily, knowingly, and intelligently entered guilty pleas in this case and
agreed to the facts stated on the record. It is an obvious fabrication for Terrance McCreary to

deny entering a guilty plea and attempt to change the facts of this case.
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Like Monta Gordon, Terrance McCreary also makes a new claim that he blamed Antonio
for the shooting because Antonio was a juvenile. During his testimony in Antonio Gordon’s
March 8, 2013, hearing, Terrence McCreary claimed that about six months after his arrest, he
spoke with Monta Gordon in the York County Detention Center and they decided to blame
Antonio for the shooting because Antonio was a juvenile. However, both Monta Gordon and
Terrace McCrearyv gave sworn statements long before this on the day of the murder implicating
Antonio as the shooter. In addition, Terrance McCreary has an extensive juvenile record as
noted in his plea transcript (Plea Transcript page 197, L 25 to Page 198, L 9). Like Monta
Gordon, McCreary is intimately familiar with the juvenile court system. It was immediately
obvious that none of the defendants were treated as a juvenile. Certainly, six months after arrest
when this “blame it on the juvenile” discussion allegedly took place, neither McCreary nor
Mont_a Gordén could have been of the opinion that Antonio would be prosecuted as a juvenile.
Then, almost a year after the crime, when the State was trying the defendants together at same
time in General Sessions Court, there is no way anyone could have thought that Antonio would
be tried as a juvenile. Instead of telling this “new” story at that time, McCreary plead guilty
confirming his orilginal statement to the police and agreeing io testify against Antonio Gordon.
This Coﬁrt finds that Terrance McCreary’s attempt to bolster his “new” testimony with this
“juvenile” claim is e;lso a complete fabrication.

Finally, Antonio Gordon proffered his own testimony during the March 8, 2013, motion
for a new trial based on after discovered evidence. Antonio Gordon claimed for the first time
that he was not thé shooter. Instead he claimed his brother, Monta Gordon, was the shooter. In

fact, Antonio Gordon claimed he tried to stop his brother from robbing and shooting the victims
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and that he had no idea Monta was going to try and rob or shoot anyone. Just like the “new”



testimony of Monta Gordon and Terrance McCreary, An;onio’s “new” testimony is completely
contradicted by hi,é prior sworn statements-and testimony.

Antonio Gérdon gave two written sworn statements to the Rock Hill Police on the day of
the Murder (July 23, 1998). The first statement was given that morning and the second was
given that afternoon at the same time Terrance McCreary was‘giving his statement to a different
Rock Hill Detective. In his first statement, Antonio claimed that during the robbery he went over
to the victim’s car with Monta and Terrance and that Terrance shot the victim. Later that same
day Detective John Thickens of the Rock Hill Police Department spoke with Antonio Gordon
and took Antonio’%s second statement. Detective Thickens told Antonio that there were some
discrepancies in Antonio’s ﬁrst statement compared to the information the police had collected.

- Then, without telling Antonio what those discrepancies were, Detective Thickens asked Antonio
if he wanted someone else to go to jail for what Antonio had done (Plea/pretrial hearing
Transcript page 56, L 22 to page 51, L 3, John Thickens Direct Testimony). Antonio responded

- by telling Detecti\;re Thickens that he did not want anydne else to be penalized for something he

did and Antonio agreed to give a second statement (Plea/pretrial hearing Transcript page 51, LL

5-11). |

in his second written sworn statement, AntoniovGordon admitted that he was the shooter.

He said that McC#eary gave him the gun and told him “to get the BMW [victim’s car].” He also

described that Telérance McCreary was driving and pulled Antonio’s car up into a position that

blocked the victim’s car in the driveway. Then Antonio says, “I went up to the drivers window
and [ told them [ ivanted their money. They say they din’t [sic] have no money. I was holding
the gun pointed at them sideways like. Itold them to get out the car because my boy want [sic]

the car. Monte was standing next to me and Gary got out and went around the other side of the
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car. They wouldn’t get out the car and started backing up. I had the gun pointed at them and
then it went off.” These pertinent facts match very closely with the facts Terrance McCreary
gave in his original statement to a different detective at the same time that Antonio gave his
statement.

On July 16, 1999, Antonio Gordon entered a guilty plea to Murder, Attempted Armed
Robbery (2 counts), Conspiracy, Possession of a Pistol by a person under 21 years of age and
Possession of a Firearm during the commission of a violent crime (3 counts) and received a
negotiated sentence of 40 years. Antonio Gordon listened to the Court go over each indictment
one by one and plead guilty to each indictment. Antonio Gordon then listened as the State
relayed the facts to the Court, and Antonio Gordon agreed to the facts presented. Antonio
Gordon agreed that he had discussed robbing the victim and stealing the victim’s car with
Terrance McCreary, thét he used the pistol during the robbery attempt, that he and Monta went to
the victim’s car window and attempted to steal the car, that Antonio’s palm print was lifted off
the driver’s door of the victim’s car, that he fired the deadly shot, and that he admitted to his
girlfriend, Chyenca Dixon, that he was the shooter (Plea Transcript page 187, L15 to page 189, L.
5). Antonio Gordon also has a lengthy criminal record including a number of impeachable
offenses (Plea Transcript page 192, LL 7-21). Like his co-defendants, Antonio Gor-don was very
familiar with the juvenile court system. Antonio Gordon undoubtedly knew immediately that he
.was not being treated as a juvenile.

At sentencing on July 19, 1999, when the Court gave Antonio Gordon the opportunity to
address the Court, Antonio Gordon said, “I’m sorry for my actions that I, took place and the
crime. [’m sorry for his family. And all the people that I done hurt during this sitvation.” (Plea

Transcript page 202, LL 1-6). At no time during the pretrial hearings or the plea hearing did Xé(\\g
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Antonio Gordon say anything denying he was the shooter or claiming that Monta Gordop was
the shooter. However, Antonio Gordon’s trial counsel, Daniel D’ Agostino, testified on
December 1, 2009, in one of Antonio Gordon’s many PCR hearings saying, “Antonio, I couldn’t
put him on the stand. He confessed to me what happened. His whole—you know, he told me he
did it. There was no way to put him on the stand.” (PCR Transcript page 75, LL 9-11). As he
continued to testif& about Antonio, Mr. D’ Agostino went on to say, “His testimony, if he would
have testified, was he was high on marijuana and he shot the boy. Now, I don’t know what [
could have done at trial with that.” (PCR Transcript page 76, L 25 to page 77, L 4). Not only did
Antonio Gordon confess to the police that he was the shooter and admit at his guilty plea that he
was the shooter, he confided in his attorney that he was the shooter.

The lengthy procedural history of this case details seemingly endless attempts by Antonio
Gordon to overturn his guilty plea over the course of more than 13 years. This Court is obligated
to point out that despite the many hearings and motions various courts have entertained on
Antonio Gordon’s behalf, this is the first time that Antonio Gordon has claimed he was not the
shooter and that Monta Gordon was the shooter. In fact the same can be said regarding the
“new” testimony of Monta Gordon and Terrance McCreary. Neither Monta nor Terrance made
these claims before in any of their own PCR or appeal proceedings. It is a clear fact that Antonio
Gordon knew whether he was the shooter the moment this crime occurred. It is inconceivable
that Antonio Gordon would wait until now, over 14 years since the crime, to make this claim if
he was truly not the shooter. This Court finds Antonio Gordon’s new claims to be completely
fabricated and unsupported by any reliable evidence.

Gary Moffatt is the fourth co-defendant in this case. He is the only co-defendant who is

not a relative of Antonio Gordon. Gary Moffatt also gave a sworn written statement to the Rock <\
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Hill Police on the day of the murder. In his sworn statement Gary Moffatt said that Terrance
McCreary got the pistol, that McCreary and Antonio talked about robbing the victims, that
McCreary gave th:a pistol to Antonio Gordon just before Antonio got out of the car to rob the
victims, that Monta followed Antonio out of the car, that Antonio demanded money. from the
victims, and that Antonio shot the driver. Gary Moffatt entered into a plea agreement with the
State and agreed to testify against the other defendants. During Antorﬁo Gordon’s March 2013
hearing, Antonio Gordon testified that Gary Moffatt would not change his statement and testify
foy Antonio. Eacﬁ of the four defendants involved in this case have remained constant since
1998 in pointing out Antonio Gordon as the shooter until this current Motion by Antonio Gordon
for a NewTtrial Based on After-Discovered Evidence.

Antonio Gbrdon, Monta Gordon, and Terrance McCreary have each pursued their
respective appeals and PCR applications. Only now, when all other avenues have failed, do
these three co-defendants and relatives make this fantastic new claim which contradicts all of
their previous c;lai;ns. It is obvious to this Court that these new claims are complete fabrications
capping off a string of attempts to escape responsibility for the horrible aCtiéns_ of each of these

defendants on July 23, 1998.

A Motion for a New Trial cannot be used to challenge the validity of a plea of guilty. 58

Am. Jur. 2d. New Trial § 18; U.S. v. Lambert, 603 F.2d 808 (10m Cir. 1979); U.S. v. Forrest,

356 F. Sup. 343 (W.D. Mich. 1973); Roseborough v. State, 311 Ga. App. 530, 716 S.E.2d. 530

(2011); State v. Turco, 108 S.W. 3d 244 (Tenn. 2003) at Footnote 2.
The South Carolina Supreme Court did not reach the issue of plea vs. trial in State v.

DeAngelis, 256 SC 364, 182 S.E.2d 732 (S.Ct. 1971). In DeAngelis, the lower court was
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affirmed based on its denial of DeAngelis’ Motion for a New Trial on the insufficiency of
DeAngelis’ affidavits in support of his Motion for a New Trial.

In Jamison v. State, Opinion 2012-UP-437 (Ct. App. 2012), the Court o{ Appeals strings
out five cases in support of the Post-Conviction Relief trial judge’s granting of post-conviction
relief based on after-discovered evidence from a guilty plea. The Court’s ruling does not
confront and thus does not directly rule on the right of a defendant to seek a new trial from a
guilty plea. In Jamison, the only issue raised on appeal was the State’s argument that Jamison’s
post-conviction relief petition was successive. I find Jamison does not stand for the proposition
that a defendant can seek a new trial of a guilty plea.

In Jamison, at the end of the string of cases, the Court cites this language from
DeAngelis, “there are cases that motions of this character should be entertained and granted in
order that wrongs done may be remedied.” This statement follows this statement, “the courts do
nnt look with favor upon applications for new trials on the ground of after-discovered evidence.”
The “character,” the former quote addresses, is not a motion for a new trial from a guilty plea as
‘ in Antonio Gordon's case; rather, it is a motion for a new trial based on after-discovered
evidence, wherejthe defendant made a timely general sessions motion to withdraw his plea prior
to his sentencing. This is not the case for Mr. Gordon, and he should not be awarded a new trial.

Even if a Motion for a New Trial based on after-discovered evidence was available to
Antonio Gordon, he would still not be entitled to relief based on the merits of the motion.

Of note from DeAngelis is this language:

1t is the fixed rule that the credibility of newly-discovered evidence
offered in support of a motion for a new trial is a matter for

determination by the circuit judge to whom it is offered. In him;
not this court, resides the power to weigh such evidence; and, his

! The Supreme Court notes the trial judge granted his denial on the voluntariness of the plea at the top of 256 S.C.
369. However, a reading of the case reveals the Court focused solely on the denial based on the lack of affidavits.
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judgment thereabout will not be disturbed except for error of law
or abuse of discretion. (citing State v. Parker, 249 S.C. 139, 153
S.E.2d 183 (S.Ct. 1967), a trial case).

I find the issue of credibility lies with this Court and I find that neither Antonio Gordon,
Monta Gordon, nor Terrance McCreary are worthy of belief.

I find Monta Gordon’s testimony that he, not Antonio Gordon, was the shooter in the
case at issue to be.totally lacking in credibility. This is true not only because he is, in my
opinion, innately not credible, but based on the evidence previously presented by all of the
participants in thié case through statements to law enforcement, testimony under oath, and
colloquy with trial judges.

As to Terrance McCreary, even if he were worthy of belief, which he is not, his
testimony would only be that Monta get out of and after he, Mr. McCreary, heard a shot, got
back into the car holding a gun at both times.

Likewise, I find Antonio Gordon's testimony at the hearing on his motion to totally lack
credibility. This is based on the observations below. Additionally, as the moving party, his
testimony is self-serving and completely inconsistent with his own previous statements,
testimony, and plea, as well as the previous statements, testimony, and pleas of Monta Gordon
and Terrance McCreary. |

Also, weighing against the believability of Antonio, Monta, and Terrance’s testimony is
the under oath testimony by Antonio Gordon’s trial counsel, Dan D’ Agostino, that Antonio
Gordon confessed that “he did it.” (PCR Trial Transcript page 75, LL 5-11). This not only
reflects negatively on Monta and Terrance’s credibility, along with reflecting negatively on
Antonio Gordon?s, it bolsters Antonio Gordon’s plea of guilty and his confessions to law

enforcement and the trial judge.

20 (\\J&
_ \_



The Court must address language from State v. Mercer, 381 S.C. 149, 672 S.E.2d 556

(S.Ct. 2009), which the undersigned finds confusing and hard to work into its analysis. In
Mercer, the court examined whether or not the trial judge had abused his discretion on ruling on
a motion for a new trial based on after-discovered evidence. After affirming that the credibility
determination lies with the trial judge, the Court states “... we are sensitive to the notion that a
mere finding of a witness’s lack of credibility does not complete the analysis, because a witness
may lack persuasive credibility and still create reasonable doubt.”* Credibility is “the quality
that makes something (as a witness or some evidence) worthy of belief.” Black’s Law
Dictionary, 7" Ed., p. 374. “Persuade” means “to induce to undertake a course of action or
embrace a point of view by means of argument, reasoning on entreaty.” The American Heritage
College dic-tion-ar-y, 4" Ed., p. 1039.

The statement above seems to imply that there are degrees of credibility and that the
Court must look at not only whether or not a witness is worthy of belief, but whether a witness is
artful enough to lie effectively to the point of creating reasonable doubt. As shown below, that is

not the case.

A Westlaw search finds nine cases using the term “persuasive credibility” in addition to

Mercer. Turnbull v. Commissioner of Social Security, 2009 WL 688911, reported, W.D. Pa.

2009; Kershner v: Massanari, 16 Fed. App. 606 (Cal 2001); Santini v. Town of Ellington,

unreported, 2000 WL 1918015; West v. State, 725 So. 2d 872 (Mass. 1958); Berry v. Stevinson

Chevrolet, 74 F3d 980; People v. Manning, 156 A.D.2d 220 (N.Y.A.D. 1 Dept. 1989); U.S. v.

Johnson, 713 F.2d 755 (C.A. Ga. 1983); U.S. v. Stein, 437 F.2d 755 (C.A. Ind. 1971). None of

these cases defined the term, but rather, as noted below, seem to use the term for comparison.

% Franklin v. Lynaugh, 487 U.S. 164, 108 S. Ct. 2320, 101 L.Ed 2d 155 (1988) cited in the paragraph with the /\/
“persuasive credibility” statement deals with a jury instruction on “residual doubt” and not on the issue of

credibility.
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The above cases seem to establish that “persuasive credibility” is a weighing of
credibility between witnesses, i.e. not whether or not one witness or others are credible but which
of the credible witnesses is Ir:lore credible. The weighing of credibility is an essential component
of jury deliberation. Howevér, here 1t 1s for the Court, sitting without a jury, to determine
whether a witness is credible or lacks credibility. In the instant case the Court, at least as to the
issues material to consideration of Antonio Gordon’s motion, must first determine whether a
witness has any credibility on the material issues. Here, the Court finds none of the three
witnesses who testified before the Court in the hearing of Antonio Gordon’s Motion for a New
Trial based on after-discovered evidence have any crgdibility as to their testimony that Monta
Gordon, not Antonio Gordon, fired the fatal shot in this case.

Antonio Gordon’s claim is that, even though he has, since the day of the shooting, known
he was not the shooter, the newly-surfaced exonerating testimony of Monta Gordon and Terrance
McCreary is “newly discovered” evidence. That the two accomplices now have changed their
versions of the events of the night of the killing is new. Though new, it is not new evidence.

The new versions are dramatically opposed to all of the previous evidence presented by Antonio
Gordon, Monta Gordon and Terrance McCreary. The Court has already established that it does
not find Monta Gordon and Terrance McCreary credible and so affirmatively finds their
recantations and current testimony to be fabrications. The exonerating testimonies of Monta
Gordon and Terrance McCreary were not evidence available to Antonio Gordon at the time he
entered his plea. However, Antonio Gordon knew the truth at the time of his plea, affirmed the

truth to his attorney, affirmed the truth to law enforcement and affirmed the truth to the plea

judge. That, for whatever reasons, Monta Gordon and Terrance McCreary are changing their
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prior, numerous admissions, the change does not create evidence which did not exist at the time
Antonio Gordon entered his plea of guilt.

Here, there is no after-discovered “evidence” of any nature. What is now on the table is
two accomplices fabricating testimony in an effort to allow Antonio Gordon to attempt to flip
180 degrees from his own version of the events of the night of the shooting in hopes that he can
be tried not as the shooter, but solely as an accomplice’ or as an innocent bystander. |

CONCLUSION

Based on the foregoing, this Court finds and concludes that Antonio Gordon’s Motion for
a New Trial Based on After-Discovered Evidence is hereby denied and dismissed because a
Motion for a New Trial cannpt be used to challenge the validity of a guilty plea. Furthermore,
had a Motion for a New Trial been available to Antonio Gordon, this Court still finds and
concludes the motion is without merit and must be denied and dismissed. This Court finds the
new testimony of Antonio Gordon, Monta Gordon and Terrance McCreary to be fabricated and
further finds each of these individuals to be wholly without credibility. In addition, the Court
finds that the testimony and evidence presented by the defendant in support of his motion are not
after-discovered evidence.

IT IS THEREFORE ORDERED:

1. That the Defendant’s motion for a New Trial Based on After-Discovered Evidence

must be denied and dismissed; and

2. That the Defendant must be remanded to the custody of the State to serve his

sentence. 37}} "'
AND IT IS SO ORDERED this '

3 The Court need not, based on its ruling herein, further comp€nt ¢gn accomplice liability and its possible application

to the facts which are undisputed. /] % %k _I—/b
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HONORABLE JOHN C. HAYES, III
C f Administrative Judge
Sixteenth Judicial Circuit , th
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York, South Carolina
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