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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT
Todd E. Taylor,

Plaintiff,
Vs.

Amar and Kennie Gill Living Trust Dated
March 15, 2019; Kennie Lee Miller Gill,
Trustee of the Amar and Kennie Gill Living
Trust Dated March 15, 2019; Kenneth VL.
Miller; and Anna M. Miller,

Defendants.

) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
) CASE NO.: 2020-CP-07-01547

Amar and Kennie Gill Living Trust Dated
March 15, 2019; Kennie Lee Miller Gill,
Trustee of the Amar and Kennie Gill Living
Trust Dated March 15, 2019; Kenneth VL.
Miller; and Anna M. Miller,

Third-Party Plaintiffs,
V.

South Beach Village Lagoon Villas, 11,
Horizontal Property Regime, LVII,

Third-Party Defendants

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

ORDER GRANTING THIRD-PARTY

DEFENDANT SOUTH BEACH VILLAGE

LAGOON VILLAS, II,
HORIZONTAL PROPERTY REGIME,
LVII’S PETITION FOR RELIEF

PURSUANT TO S.C. CODE § 33-31-160

THIS MATTER came before me on Third-Party Defendant South Beach Village Lagoon

Villas, II, Horizontal Property Regime, LVII’s (the “Regime”) Petition for Relief pursuant to S.C.

Code § 33-31-160. The Court held a hearing on November 22, 2021 at which all Parties were

represented by counsel. The Court heard oral argument relating to the Regime’s Petition, and the

responsive arguments thereto made by Plaintiff and Defendants in this action. After considering

the parties’ arguments at the hearing, the pleadings, motions, written memorandums, affidavits,
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and the entire record in this case, the Court GRANTS the Regime’s Petition for the reasons set
forth herein.

Factual Background

This action concerns property within the South Beach Village Lagoon Villas II Horizontal
Property Regime LVII, established pursuant to the Master Deed filed in the Office of the Register
of Deeds for Beaufort County, South Carolina in Deed Book 215 at Page 1092 (the “Master
Deed”). The Regime and Regime property are subject to and governed by and in accordance with
the Master Deed, Bylaws and amendments thereto. The Regime is subject to the provisions of the
Horizontal Property Act, S.C. Code Ann. § 27-31-10, et. seq. (the “Act”). The Regime is a non-
profit corporation formed and existing under the laws of the State of South Carolina, and subject
to the provisions of the South Carolina Non-Profit Code, S.C. Code Ann. § 33-31-101, et seq. The
Plaintiff in this action is the owner of residential real property in the Regime located at 226 Sea
Pines Drive, Apt. 1596, Hilton Head Island, South Carolina. Defendants are the owners of
residential real property in the Regime which adjoins Plaintiff’s property, located at 226 Sea Pines
Drive, Apt. 1595, Hilton Head Island, South Carolina.

The Regime property is located on Hilton Head Island, in Beaufort County, South Carolina,
and includes three (3) buildings, containing six (6) individual dwelling units. The six (6) dwelling
units are owned by co-owners, each of whom has a particular and exclusive property right to their
dwelling unit, as well as an undivided interest in the general and limited common elements of the
Regime. As defined in the Master Deed, the general common elements and the limited common

elements together comprise the “Common Elements” of the Regime. The general common
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elements include all Regime property, excluding the limited common elements and the dwelling
units. The limited common elements are further specifically defined in the Master Deed.

Over the past many years, Dwelling Unit 1591, Dwelling Unit 1594 and Dwelling Unit
1595 (the “Encroaching Units”) were expanded such that they encroach into common elements of
the Regime. Thus three (3) of the six (6) dwelling units that make up the Regime now encroach
into the common elements of the Regime. The expansion to Defendant’s Unit (1595) was
completed in approximately 1998; the expansion to unit 1594 was completed in approximately
2003; the expansion to Unit 1591 was completed in approximately 2004. As a result of the
encroachment, the description and depiction of the Regime property and the Encroaching Units as
set forth in the Master Deed no longer conform to the physical layout of Regime property as it
currently exists.

The Master Deed establishes the proportionate ownership percentage interests of each co-
owner of a Dwelling Unit in the common elements. This percentage also governs each co-owner’s
proportionate share in the profits and expenses of the Regime, and proportionate representation for
voting purposes. At various points and as the expansions to some of the Encroaching Units were
completed, the Regime co-owners modified these proportionate percentage interests, and
conducted the business of the Regime, including payment of assessments based on proportionate
percentage interests which were different from those set out in the Master Deed.

Pursuant to the Master Deed, “the percentage of the undivided interest in the common
elements (both general and limited) established herein shall not be changed except with the
unanimous consent of all of the co-owners expressed in an amendment to this Deed duly recorded.”

See Master Deed at Eleventh Paragraph; see also S.C. Code Ann. § 27-31-60. Additionally, the
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Master Deed requires unanimous consent of “all of the co-owners and the mortgagees of all the
mortgages covering Dwelling Units” of the Regime to amend any provisions thereof. See Master
Deed at Fourteenth Paragraph.

The Regime has discussed the need to amend the Master Deed so that it properly and
lawfully describes the Regime property and rights of the co-owners as far back as 2001. In 2018,
the Regime commenced a concerted effort to effectuate an amendment to its Master Deed. Since
that time the Regime has worked diligently to address the problem regarding the Master Deed. The
Regime retained counsel for this purpose, Novit & Scarminach, P.A., and a surveying group, to
prepare proposed amendment documents and a revised survey reflecting the current property. The
Regime continued to discuss the need for an amendment to the Master Deed, and debate the
particular content thereof, throughout 2018 and 2019. Via letter dated October 9, 2019, in an
attempt to secure an amendment to the Master Deed, Regime counsel Novit & Scarminach, P.A.
sent the co-owners a proposed Consent Resolution, proposed Amendment to Master Deed, and
Boundary and As-Built survey (“October 9, 2019 Proposed Amendment”). All co-owners signed
the October 9, 2019 Proposed Amendment prepared by Regime Counsel, except for Defendants
Kennie Lee Miller Gill and Mr. Amar Singh Gill. After the filing of this lawsuit, Defendants Ken
Miller and Anna Miller and the owners of Unit 1592 withdrew their consent to the October 9, 2019
Proposed Amendment. Since that time the Regime has continued to work to procure unanimous
consent of all co-owners to the October 9, 2019 Proposed Amendment, as reflected in Regime
Meeting Minutes, correspondence, and the Affidavits submitted by the Parties. The Regime has
incurred not less than $20,017.50 in expenses, paid to Regime Counsel, Surveyors, and other

charges, associated with its efforts to procure a valid amendment to the Master Deed.
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Procedural History

On July 31, 2020, after the failed attempts to pass the October 9, 2019 Proposed
Amendment, Plaintiff Taylor filed the instant lawsuit against the Defendants, asserting, inter alia,
that Defendants illegally expanded Unit 1595 into the Common Area of the Regime, and the
encroaching structure must be removed. On December 3, 2020, Defendants filed an Amended
Answer and Third Party Complaint against the Regime, seeking, inter alia, a Declaratory
Judgment that the Regime approved Defendants’ addition, and that a valid and enforceable
encroachment agreement exists between Defendants and the Regime. On August 26, 2021, the
Regime filed a Petition for Relief pursuant to S.C. Code § 33-31-160, seeking an Order from the
court requiring, inter alia, the Regime to hold a meeting of the members for the purpose of
approving an amendment to the Master Deed, to vote on the October 9, 2019 Proposed
Amendment, and to alter the voting percentage required to approve an amendment to the Master
Deed at the meeting. Plaintiff filed no opposition to the Regime’s Petition, and at the hearing held
November 22, 2021, supported the Regime’s Petition. On November 11, 2021, Defendants/Third
Party Plaintiffs filed a Response to the Regime’s Petition. Defendants/Third Party Plaintiffs joined
in the request (1) for a special meeting to be held for the purpose of consideration by the Council
of Co-Owners of the October 9, 2019 Proposed Amendment and any alternatives thereto, and for
voting to amend the Master Deed; (2) that the Court order proper notice be provided to the co-
owners of the meeting; and (3) that all co-owners be required to attend the special meeting, which
may be held via video-conferencing platform or other means to allow for remote attendance in an
ADA compliant format. Plaintiffs/Third Party Defendants requested that the Regime’s Petition be

denied insofar as it seeks to alter the unanimous voting requirement to amend the Master Deed.
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Applicable Law and Analysis

The South Carolina Non-Profit Code, S.C. Code § 33-31-160, entitled “Judicial Relief”
provides in its entirety:

(a) If for any reason it is impractical or impossible for a corporation to call
or conduct a meeting of its members, delegates, or directors, or otherwise
obtain their consent, in the manner prescribed by its articles, bylaws, or this
chapter, then upon petition of a director, officer, delegate, member, or the
Attorney General, the court of common pleas... may order that such a
meeting be called or that a written ballot or other form of obtaining the vote
of members, delegates, or directors be authored, in such a manner as the
court finds fair and equitable under the circumstances.

(b) The court, in an order issued pursuant to this section, shall provide for a
method of notice reasonably designed to give actual notice to all persons
who would be entitled to notice of a meeting held pursuant to the articles,
bylaws, and this chapter, whether or not the method results in actual notice
to all such persons or conforms to the notice requirements that would
otherwise apply. In a proceeding under this section, the court may determine
who the members or directors are.

(c) The order issued pursuant to this section may dispense with any
requirement relating to the holding of or voting at meetings or obtaining
votes, including any requirement as to quorums or as to the number or
percentage of votes needed for approval, that would otherwise be imposed
by the articles, bylaws, or this chapter.

(d) Whenever practical, any order issued pursuant to this section shall limit
the subject matter of meetings or other forms of consent authorized to items,
including amendments to the articles or bylaws, the resolution of which will
or may enable the corporation to continue managing its affairs without
further resort to this section. However, an order under this section may also
authorize the obtaining of whatever votes and approvals are necessary for
the dissolution, merger, or sale of assets.

(e) Any meeting or other method of obtaining the vote of members,
delegates, or directors conducted pursuant to an order issued under this
section and that complies with all the provisions of such order, is a valid
meeting or vote, as the case may be, and has the same force and effect as if
it complied with every requirement imposed by the articles, bylaws, and this
chapter.
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(emphasis added).

The Master Deed requires an amendment in order to lawfully and properly describe the
Regime property, dwelling units, common elements, and the rights of the co-owners. All Parties
to this Action agree and concede that the Master Deed requires an amendment, and that the Council
of Co-Owners and the Board of Administration have a duty to pass an amendment to the Master
Deed. I find that the Regime has shown, based on the lengthy history of attempts to amend the
Master Deed, the expenses incurred, the discussions and efforts which have taken place since 2018,
and the instant lawsuit, that it is impossible or impractical for the Regime to call or conduct a
meeting of its members or otherwise obtain their consent in order to vote on a valid amendment to
the Master Deed. I further find that the intervention of the Court is warranted to order that a special
meeting of the Regime members be called for the purpose of voting on an amendment to the Master
Deed under circumstances this Court finds fair and equitable as set forth herein, that notice shall
be provided of the special meeting as set forth herein, that it is necessary and appropriate to modify
the voting requirement for passage of an amendment to the Master Deed as set forth herein, and
that the subject matter of the special meeting shall be limited as set forth herein.

IT IS THEREFORE ORDERED, pursuant to S.C. Code § 33-31-160 and the equitable
powers of this Court, that the Regime’s Petition for Relief pursuant to S.C. Code § 33-31-160 is
hereby GRANTED and the Parties are directed and ordered as follows:

1. Within forty-five (45) days of the date of this Order, the Regime shall hold a Special

Meeting for the purpose of voting on a proposed amendment to the Master Deed in

accordance with the conditions set forth herein. The Special Meeting may be held virtually
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via the video-conferencing platform “Zoom” and shall provide closed captioning or live
transcription service;

. At the Special Meeting, if a proposed amendment to the Master Deed receives a majority
vote, the Court shall order the amendment to constitute a valid and lawful amendment by
subsequent order. Pursuant to the Regime Bylaws, Section 2, a “majority” of co-owners
shall mean those co-owners holding 51% or more of the total value of the Property, in
accordance with the percentages assigned in the current Master Deed;

Prior to the meeting and on a form created by the Regime, each dwelling unit shall select
one representative for purposes of speaking on behalf of that dwelling unit and exercising
voting rights on behalf of the dwelling unit at the Special Meeting;

All co-owners of the Regime shall be entitled to attend the Special Meeting, but the
designated representative for each dwelling unit shall attend the Special Meeting ordered
herein. If no representative appears on behalf of a dwelling unit at the Special Meeting,
they shall forfeit their right to vote on any proposed amendment;

The Regime Property Management Company shall issue a Notice of the Special Meeting
on behalf of the Regime at least 30 days prior to the date of the meeting, which shall be
mailed and electronically mailed to each co-owner of record. The notice shall state the date
and time of the Special Meeting. The Notice shall further state the purpose of the meeting
is for discussion of proposals for amendment of the Master Deed and for a vote of the co-
owners to approve or disapprove the same. The Notice shall enclose a copy of this Order.

The following procedures shall apply to the submission of proposed amendments to the

Master Deed and voting:
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a.

Defendants shall be permitted to present a proposed amendment to the Master
Deed. If Defendants wish to submit a proposed amendment to the Master Deed for
the consideration of the ownership, Defendants shall submit the proposed
amendment to the Master Deed to the Regime Property Management Company via
electronic mail at least 10 days prior to the date of the Special Meeting, for
distribution to the co-owners via electronic mail;
Plaintiff shall also be permitted to submit a proposed amendment to the Master
Deed, which shall be submitted to the Regime Property Management Company at
least 10 days prior to the date of the Special Meeting via electronic mail, for
distribution to the co-owners via electronic mail;
At the Special Meeting, Defendants shall be entitled to submit a proposed
amendment to the Master Deed to the ownership for consideration, if such proposed
amendment was provided ten days in advance of the Special Meeting to the co-
owners for consideration, pursuant to the following procedures:
1. Defendants shall have a maximum of ten minutes to present a proposed
Amendment to the Master Deed.
i1. At the conclusion of such presentation, if there is a motion to place the
proposed amendment up for discussion of the co-owners and a vote, and the
motion is seconded, the proposed Amendment shall be submitted to the co-

owners for discussion and vote.
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1il.

1v.

Vi.

The appointed representative for each Dwelling Unit shall be entitled to a
maximum of 10 minutes to speak in support of or in opposition to
Defendants’ proposed amendment to the Master Deed.

There is no requirement that any Dwelling Unit comment on any proposal.
Following the conclusion of comments, if any, by the representatives of
each Dwelling Unit, the Regime shall vote on Defendants’ proposed
amendment to the Master Deed.

If the proposed amendment receives a majority vote, the meeting shall

conclude.

If Defendants’ proposed amendment to the Master Deed does not receive a majority

vote, Plaintiff shall be permitted to present the Regime’s proposed amendment to

the Master Deed, subject to the following procedures:

11.

1il.

1v.

Plaintiff shall have a maximum of ten minutes to present a proposed
Amendment to the Master Deed.

At the conclusion of such presentation, if there is a motion to place the
proposed amendment up for discussion of the co-owners and a vote, and the
motion is seconded, the proposed Amendment shall be submitted to the co-
owners for discussion and vote.

The appointed representative for each Dwelling Unit shall be entitled to a
maximum of 10 minutes to speak in support of or in opposition to Plaintift’s
proposed amendment to the Master Deed.

There is no requirement that any Dwelling Unit comment on any proposal.

10
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v. Following the conclusion of comment by the representatives of each
Dwelling Unit, the Regime shall vote on Plaintiff’s proposed amendment to
the Master Deed.

vi. If the proposed amendment receives a majority vote, the meeting shall
conclude.

e. If no proposed amendments receive a majority vote, the meeting shall conclude.

7. The Regime shall also request a response from each co-owner who is not currently a party

to this action, as to whether the co-owner consents to the procedures stated in this Order
and the Special Meeting Notice, and if such co-owner waives any and all interests and
rights in challenging or objecting to this Order. All responses shall be due at least ten days
prior to the date of the Special Meeting. The co-owners shall be notified that failure to
respond to the request for such consent shall be deemed consent to the procedures stated in
this Order and the Special Meeting Notice, and deemed a waiver of any and all interests
and rights in challenging or objecting to this Order. If any co-Owner provides a response
affirmatively objecting to the procedures stated in this Order and the Special Meeting
Notice, the Regime will have an obligation to join any such co-owner as a third party
defendant in this action, for the purpose of stating their objections and being heard by the
Court regarding their objections to this Order, within ten days of the date consent responses
were due as set forth herein. If a non-party co-owner makes an affirmative objection, the
Special Meeting contemplated herein shall be postponed until the Court has heard and ruled

upon the objections of the non-consenting co-owner, subject to further Order of the Court;

11
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8. A true and correct copy of the Notice and attachments, which are expressly approved by
the Court as complying with the Court’s order, are attached hereto as Exhibit A.

9. A transcript of the Special Meeting shall be taken by a Court Reporter;

10. The Special Meeting shall be presided over by a third party neutral, to be designated by
mutual agreement of the parties, or by the Court in the event the parties cannot agree. The
third party neutral shall ensure the Special Meeting is conducted in accordance with the
procedures herein;

11. Should a majority of co-owners approve an amendment to the Master Deed at the Special
Meeting, the Court shall issue a subsequent Order, ordering the Amendment to constitute
a lawful and valid amendment to the Master Deed, with the same force and effect as if it
complied with all otherwise applicable legal requirements, and the Court will order the
same to be filed in the public records of Beaufort County.

IT IS SO ORDERED:

The Honorable Marvin H. Dukes, 111

Beaufort, South Carolina
February, , 2022.

12

6357923v.1
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Beaufort Common Pleas

Case Caption: Todd E Taylor VS Amar And Kennie Gill Living Trust , defendant, et
al
Case Number: 2020CP0701547

Type: Order/Relief

So Ordered:

sMarvin H. Dukes |11 #3069

Electronically signed on 2022-02-03 09:24:51  page 13 of 13
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT )
) CASE NO: 2020-CP-07-01547
)
Todd E. Taylor, )
)
Plaintiff(s), )
) ORDER DENYING
VS. ) MOTION TO RECONSIDER
)
)
Amar and Kennie Gill Living Trust Dated )
March 15, 2019, et al., )
)
Defendant(s). )
)

This case before me March 4, 2022 on Defendants Amar and Kennie Gill Living Trust Dated
March 15%, 2019, Kennie Lee Miller Gill, Trustee of the Amar and Kennie Gill Living Trust Dated
March 15", 2019, Kenneth V.L. Miller, and Anna M. Millers’ Motion to Reconsider and Alter or
Amend; filed February 11, 2022.

After hearing from parties, I hereby deny the motion.

IT IS SO ORDERED:

Honorable Marvin H. Dukes, I1I
Master in Equity and Special Circuit Court Judge
for Beaufort County

March , 2022
Beaufort, South Carolina
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Case Caption:
Case Number:

Type:

Beaufort Common Pleas

Todd E Taylor VS Amar And Kennie Gill Living Trust , defendant, et
al
2020CP0701547

Order/Other

So Ordered:

sMarvin H. Dukes |11 #3069

Electronically signed on 2022-03-10 13:59:07 page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CASE NO.: 2020-CP-07-01547

Todd E. Taylor,

Plaintiff,
VS.

Amar and Kennie Gill Living Trust Dated
March 15, 2019; Kennie Lee Miller Gill,
Trustee of the Amar and Kennie Gill Living
Trust Dated March 15, 2019; Kenneth V.L.
Miller; and Anna M. Miller,

THIRD-PARTY DEFENDANT SOUTH
BEACH VILLAGE LAGOON VILLAS, I1,
HORIZONTAL PROPERTY REGIME,
LVII’'S PETITION FOR RELIEF
PURSUANT TO S.C. CODE 8§ 33-31-160

Defendants.

Amar and Kennie Gill Living Trust Dated
March 15, 2019; Kennie Lee Miller Gill,
Trustee of the Amar and Kennie Gill Living
Trust Dated March 15, 2019; Kenneth V.L.
Miller; and Anna M. Miller,

Third-Party Plaintiffs,
V.

South Beach Village Lagoon Villas, 11,
Horizontal Property Regime, LVII,

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Third-Party Defendant.

COMES NOW, Third-Party Defendant South Beach Village Lagoon Villas, 11, Horizontal
Property Regime, LVII (the “Regime”) by and through its President William Tatum, Jr., and
undersigned counsel, and files this Petition for Relief Pursuant to S.C. Code § 33-31-160. As set
forth herein, following renovation and expansion of certain dwelling units forming part of the
Regime property into the common elements of the Regime, the Master Deed identifying,
describing and governing the Regime requires an amendment in order to lawfully and properly

describe the property and rights of the co-owners. The Master Deed requires the approval and
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consent of 100% of the co-owners of the Regime in order to effect such an amendment. Per Regime
Meeting Minutes, the Regime membership has acknowledged the necessity of an amendment to
the Master Deed as far back as 2003. Since 2018, the Regime has incurred approximately
$25,000.00 in expenses representing attorney’s fees, surveying fees and other costs in pursuing an
amendment to the Master Deed. Despite these efforts, the Regime has been unable to effect the
necessary amendment to the Master Deed due to the 100% co-owner approval requirement. The
Regime seeks relief from the Court pursuant to S.C. Code § 33-31-160 in order to effect the
necessary amendment to the Master Deed, showing the Court as follows:

1. This action concerns property within the South Beach Village Lagoon Villas Il
Horizontal Property Regime LVII, established pursuant to the Master Deed filed in the Office of
the Register of Deeds for Beaufort County, South Carolina in Deed Book 215 at Page 1092 (the
“Master Deed”). The Master Deed and Bylaws are attached hereto as Exhibit A.

2. The Regime and Regime property are subject to and governed by and in accordance
with the Master Deed, Bylaws, amendments thereto, and various rules and regulations (“Governing
Documents™). See Exhibit A.

3. The Regime is subject to the provisions of the Horizontal Property Act, S.C. Code
Ann. § 27-31-10, et. seq. (the “Act”).

4. The Regime is a non-profit corporation formed and existing under the laws of the
State of South Carolina, and subject to the provisions of the South Carolina Non-Profit Code, S.C.
Code Ann. § 33-31-101, et seq.

5. The Regime property is located on Hilton Head Island, in Beaufort County, South

Carolina, and includes three (3) buildings, containing six (6) individual dwelling units.
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6. The six (6) dwelling units are owned by co-owners, each of whom has a particular
and exclusive property right to their dwelling unit, as well as an undivided interest in the general
and limited common elements of the Regime.

7. Pursuant to the Governing Documents, the co-owners of the dwelling units
constitute the Council of Co-Owners, who have the responsibility of administering the Regime
property. The affairs of the Council of Co-Owners are governed by a Board of Administration
comprised of five persons, all of whom must be co-owners of dwelling units.

8. The Plaintiff in this action is the owner of residential real property in the Regime
located at 226 Sea Pines Drive, Apt. 1596, Hilton Head Island, South Carolina.

9. Defendants are the owners of residential real property in the Regime which adjoins
Plaintiff’s property, located at 226 Sea Pines Drive, Apt. 1595, Hilton Head Island, South Carolina.

10.  The Act sets out various requirements as to the contents of a Master Deed
establishing and governing a Horizontal Property Regime, including:

(@) The description of the land...and the building or buildings in existence
or to be constructed, if applicable, expressing their respective areas;

(b) The general description and number of each apartment, expressing its
area, location...;

(c) The description of the general common elements of the property, and in
proper cases, of the limited common elements restricted to a given
number of apartments...

See S.C. Code Ann. § 27-31-100. Additionally, The Master Deed must include:

a map or plat showing the horizontal and vertical location of any building which is
proposed or in existence and other improvements within the property boundary,
which shall have the seal and signature of a registered land surveyor licensed to
practice in this State. There must also be attached a plot plan of the completed or
proposed construction showing the location of the building which is proposed or in
existence and other improvements, and a set of floor plans of the building which
must show graphically the dimensions, area, and location of each apartment therein
and the dimension, area, and location of common elements affording access to each
apartment. Other common elements, both limited and general, must be shown
graphically insofar as possible and must be described in detail in words and figures.
The building plans must be certified to by an engineer or architect authorized and
licensed to practice his profession in this State.

-3-
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See S.C. Code Ann. § 27-31-110.

11.  The Master Deed incorporates and/or includes a plat and plans showing and
describing the Regime property, including individual dwelling units and common elements.

12. Pursuant to the Master Deed, the Regime property is defined and specified as
having “a total area of 0.77 acres of which 8,071.21 square feet will constitute Dwelling Units,

and 25,469.99 square feet will constitute common elements.” See Master Deed at Fourth

Paragraph.

13. Further, the dwelling units making up Regime property are described and the

measurements of the various units are identified.

1.

2.

3.

Building 1: This buildings contains two (2) Dwelling Units (hereinafter
referred to as “Villas”) and commonly referred to as Villas 1591 and
1592.

Building 2: This building contains two (2) Dwelling Units commonly
referred to as Villas 1593 and 1594.

Building 3: This building contains two (2) Dwelling Units commonly
referred to as Villas 1595 and 1596.

...[T]he Villas, as shown on the plans of the Property, are composed of four (4) 2
bedroom Type A Villas, and two (2) three bedroom Type B Villas.

1.

Two-bedroom Type A Villas: (Units 1591, 1592, 1595, and 1596).
These Villas measure 39.83 feet wide and 36.66 feet deep in their
maximum interior dimensions and contain a net interior area of 1,086
square feet.

Three-bedroom Type B Villas: (Units 1593 and 1594) These Villas
measure 44.83 feet wide and 44 feet deep in their maximum interior
dimensions and contain a net interior area of 1,400 square feet.

See Master Deed at Fifth Paragraph.

14.  As defined in the Master Deed, the general common elements and the limited
common elements together comprise the “Common Elements” of the Regime. The general

common elements include all Regime property, excluding the limited common elements and the
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dwelling units. See Master Deed at Third Paragraph, Fifth Paragraph. The limited common
elements include pertinently, “the rear and front yards and service areas...adjacent to each
dwelling unit...” See Master Deed at Fifth Paragraph.

15. Pursuant to the Act, the owner of a dwelling unit,

shall have the exclusive ownership of his apartment and shall have a
common right to a share, with the other co-owners, in the common elements
of the property, equivalent to the percentage representing the value of the
individual apartment, with relation to the value of the whole property. This
percentage shall be computed by taking as a basis the value of the individual
apartment in relation to the value of the property as a whole....

The basic value, which shall be fixed for the sole purpose of this chapter
and irrespectively of the actual value, shall not prevent each co-owner from
fixing a different circumstantial value to his apartment in all types of acts
and contracts.

See S.C. Code Ann. § 27-31-60.
16. Thus, in accordance with the Act, the Master Deed provides:

The title and interest of each co-owner of a Dwelling Unit in the common
elements...and their proportionate share in the profits and common
elements (both general and limited), as well as the proportionate
representation for voting purposes ...is based on the proportionate value of
each Dwelling Unit to the total value of the Property. The total value of the
Property is Four Hundred Fifty-Eight Thousand Dollars ($458,000). The
value of each Dwelling Unit and its proportionate percentage interest is set
forth below. Such values shall not be deemed to limit the price for which
the Property of any Dwelling Unit may be sold or exchanged are as follows:

A. Dwelling Units 1591, 1592, 1595 and 1596: 15.939 percent each based
on a value of $73,000 for each of said Dwelling Units.

B. Dwelling Units 1593 and 1594: 18.122 percent each based on a value of
$93,000 for each of said Dwelling Units.

See Master Deed at Sixth Paragraph.
17. Pursuant to the Master Deed, “the common elements shall remain undivided.” See

Master Deed at Tenth Paragraph; see also S.C. Code Ann. § 27-31-70.
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18. Pursuant to S.C. Code Ann. § 27-31-80, “Each co-owner may use the elements held
in common in accordance with the purpose for which they are intended, without hindering or
encroaching upon the lawful rights of the other co-owners.”

19. Pursuant to the Master Deed, “the percentage of the undivided interest in the
common elements (both general and limited) established herein shall not be changed except with
the unanimous consent of all of the co-owners expressed in an amendment to this Deed duly
recorded.” See Master Deed at Eleventh Paragraph; see also S.C. Code Ann. § 27-31-60.

20.  Additionally, the Master Deed requires unanimous consent of all co-owners of the
Regime to amend any provisions thereof. See Master Deed at Fourteenth Paragraph.

Expansion of Encroaching Units and Discussion of Attempts to Amend the Master Deed to
Reflect Changes to Regime Property

21. Over the past many years, owners of Dwelling Unit 1591, Dwelling Unit 1594 and
Dwelling Unit 1595 (the “Encroaching Units”) were expanded such that they encroach into
common elements of the Regime. Thus three (3) of the six (6) dwelling units that make up the
Regime now encroach into the Common Elements of the Regime.

22. The expansion of the Encroaching Units into the common elements is prohibited
under the Master Deed and the Act, regardless of whether the expansions were done with the
consent of the Regime’s Board of Administration.*

23. As a result, the description and depiction of the Regime property and the
Encroaching Units as set forth in the Master Deed no longer conform to the physical layout of
Regime property as it currently exists. Additionally, the Encroaching Units have in effect

subdivided the Common Elements of the Regime.

! Upon information and belief the Regime and owners approved the expansion projects. Due to the passage of time,
however,it is unclear if documents exist showing that written requests for all units were submitted for approval and
that such requests were formally approved.
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24, Upon information and belief, the expansion to Defendant’s Unit (1595) was
completed in approximately 1998; the expansion to unit 1594 was completed in approximately
2002; the expansion to Unit 1591 was completed in approximately 2004.

25.  Atvarious points and as the expansions of the Encroaching Units were completed,
the Regime co-owners agreed among themselves to change the ownership percentages of the
various units, such that the owners of the Encroaching Units would be re-assessed and would pay
an increased share of common expenses reflecting the larger portion of the total Regime property
the Encroaching Units now comprised. At various times, the Regime operated by mutual
agreement using these informally adopted ownership percentages, rather the ownership
percentages set forth in the Master Deed.

26.  As far back as 2003, Regime Meeting Minutes reflect a discussion among the co-
owners of the need to amend the Master Deed in order to reflect additions to the various
Encroaching Units, and attempts to retain professionals to prepare the necessary amendments for
the Regime.

27.  On October 16, 2003, the co-owners requested that Unit 1594 be re-assessed in
light of its expansion, and that there be an amendment to the Master Deed reflecting this change.

28.  On October 14, 2004, meeting minutes reflect counsel was retained to prepare an
amendment:

[R]egarding additions to the units such as those at 1594 and 1595, when
those additions are recorded as changes to the Master Deed, they will also
be included under the regime’s master policy. [A co-owner] noted that when
[counsel] was contracted to file an amendment to the deed for unit 1594 he
discovered that there had never been one file for the addition to unit 1595.
As there is a request before the owners for an addition to 1591, [property
management] suggested that the deed be amended one time, inclusive of all
3 unit renovations, which will keep the cost down. All members were in

agreement with this plan.”...

... The...owners of unit [1591] presented a plan for an addition to their unit
for approval. They explained that the integrity of the footprint of the unit

-7-
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would not change, but that they would partially enclose the rear and extend
the deck area...

29. Despite attempts to retain counsel and move forward with the necessary
amendments in 2004, no such amendment was filed. In 2012, the issue re-surfaced, and the co-
owners again discussed the Master Deed discrepancies, in the context of concern about whether
the expansions of the 3 Encroaching Units were covered under the Regime’s insurance policies.

30. On October 20, 2017, the co-owners again discussed the need to amend the Master
Deed. Meeting Minutes reflect the following:

Unfinished Business

[Defendant] Kennie Gill updated the ownership with stating she did some
more research on the Master Deed and By-laws. She explained they were
out of date, and they would eventually need to be updated. In addition, the
percentage of ownership was not current, with the patio additions and
improvements, and suggested to have them included for the insurance
coverage....[property management] advised most Regimes pay around
$5,000 for legal assistance pertaining to Master Deeds and By-Law
changes. After some discussion, it suggested to have the Master Deed and
Bylaws updated when the funds were available.

31. Following the October 20, 2017 Regime meeting, Defendant Kennie Miller Gill
contacted Novit & Scarminach, P.A. for a legal opinion “regarding the title issues resulting from
enlargements to certain Dwelling Units located within the [Regime] and the legal requirements for
bringing the Regime into compliance with the Master Deed and applicable South Carolina law.”

32. Throughout 2017, 2018, and 2019, and Regime was advised by Counsel that an
amendment to the Master Deed is required to reflect the expansion of the Encroaching Units and

the changes to the Regime property?.

2 The advice provided by counsel to the Regime has been shared and discussed among the Regime ownership, in
order to discuss the basis and need for an amendment to the Master Deed. However, the Regime does not broadly
waive the attorney-client privilege as to the advice rendered by Novit & Scarminach, P.A.

-8-
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33. In May 2018, Defendant Kennie Miller Gill raised concerns via email that
immediate corrective action was required to address the problems regarding the Encroaching Units
and the Master Deed.

34.  Throughout 2018 and 2019, the Regime continued to work with counsel to prepare
proposed amendment documents to satisfy the ownership and address the issues created by the
Encroaching Units.

35.  The Regime engaged Survey Consultants to provide a revised survey of the Regime
Property reflecting the current property, including the Encroaching Units, for use in the
amendment process.

36. On May 9, 2019, Regime Meeting Minutes reflect continued discussion of the
proposed Master Deed amendments, and the necessity of the same:

Master Deed and By Laws Status — [President/Plaintiff Taylor] reported the
Association has been working on Master Deed and By Law amendments
for a little over a year. Attorney Novit & Scarminach and Survey
Consultants have both been retained during this process. Attorney Charles
Scarminach advised that 100% agreement by the owners must be obtained
to approve Master Deed amendments. [President] read 2 letters and an email
from Attorney Charles Scarminach. [President/Plaintiff] referenced plat
“Exhibit A” originally filed with the Master Deed. He reported the original
dwelling descriptions are no longer accurate due to villa remodeling and
adding on to the square footage. [President/Plaintiff] then went on to
reference an “Interior/Exterior Measurements” excel spreadsheet as
measured by Survey Consultants.... There are (2) options to reallocate and
define values proportionately; 1.) use interior dimensions as measured by
Survey Consultants. 2.) use exterior dimensions as measured by Survey
Consultants. Discussion ensued regarding the (2) options. A special meeting
will be called to officially vote on the proposed amendments.
[President/Plaintiff] thanked Kennie Gill for her work on this project.

37. By letter dated August 2, 2019, the Regime was contacted by attorney John A.
Elder, 1V, representing owner Bill Tatum. Mr. Elder asserted that the Regime’s Master Deed was

in violation of the South Carolina Horizontal property Act, and that the Regime has a duty to
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correct the issues with the Master Deed. Mr. Elder further advised he intended to explore judicial
alternatives to effectuating a correction and amendment to the Master Deed.

38. Following this correspondence, then-Regime President corresponded with the co-
owners about the continuing need to correct the Master Deed, and available options for doing so.

39.  Via letter dated October 9, 2019, in an attempt to secure an amendment to the
Master Deed, Regime counsel Charles Scarminach sent the co-owners a proposed Consent
Resolution, proposed Amendment to Master Deed, and Boundary and As-Built survey showing
the correct interior area of each Dwelling Unit (“October 9, 2019 Proposed Amendment”). A true
and correct copy of the October 9, 2019 Proposed Amendment is attached hereto as Exhibit B.

40.  All co-owners signed the October 9, 2019 Proposed Amendment prepared by Mr.
Scarminach, except for Defendants Kennie Lee Miller Gill and Mr. Amar Singh Gill. True and
correct copies of the co-owner signatures consenting to the October 9, 2019 are attached to the
October 9, 2019 Proposed Amendment attached hereto as Exhibit C.

41. At the Annual Meeting held October 17, 2019, the co-owners discussed the
continuing need to amend the Master Deed and the difficulties created by the delay.

42.  The Regime held a special meeting on January 29, 2020, and discussed the
continuing need to amend the Master Deed and the challenges posed in continuing to conduct the
business and necessary maintenance of the Regime in light of the issues created by the Encroaching
Units

43.  Throughout 2020, the co-owners continued to discuss the need to amend the Master
Deed, and disputes regarding the content of the amendment.

44.  All owners have not attended the meetings of the Association, preventing the ability
to hold a vote at which 100% approval could be obtained per the requirements of the Governing

Documents.
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45.  To date, the Regime has incurred the following expenses in its attempt to effectuate
an amendment to the Master Deed, in a total amount not less than $24,855.00:
a. Attorney’s fees paid to Novit & Scarminach, P.A: $7,825.00;
b. Fees paid to Surveying Consultants, Inc.: $16,030.00; and
c. Insurance Deductible following being named as party to instant action: $1,000.

Development of Dispute and Filing of Instant Lawsuit

46.  OnJuly 31, 2020, following the inability of the Regime to effectuate an amendment
to the Master Deed, Plaintiff Taylor filed the instant lawsuit against the Defendant, asserting, inter
alia, that Defendant illegally expanded Unit 1595 into the Common Area of the Regime, and the
encroaching structure must be removed.

47.  On December 3, 2020, Defendant filed an Amended Answer and Third Party
Complaint against the Regime, seeking, inter alia, a Declaratory Judgment that the Regime
approved Defendant’s addition, and that a valid and enforceable encroachment agreement exists
between Defendant and the Regime.

48. Following the filing of the instant action, some of the co-owners who previously
consented to the October 9, 2019 Proposed Amendment withdrew their consent.

Relief Requested by Regime

49. The South Carolina Non-Profit Code, S.C. Code § 33-31-160, entitled “Judicial
Relief” provides in its entirety:

(@) If for any reason it is impractical or impossible for a corporation to call
or conduct a meeting of its members, delegates, or directors, or otherwise
obtain their consent, in the manner prescribed by its articles, bylaws, or
this chapter, then upon petition of a director, officer, delegate, member, or
the Attorney General, the court of common pleas... may order that such a
meeting be called or that a written ballot or other form of obtaining the vote
of members, delegates, or directors be authored, in such a manner as the
court finds fair and equitable under the circumstances.

-11-
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(b) The court, in an order issued pursuant to this section, shall provide for a
method of notice reasonably designed to give actual notice to all persons
who would be entitled to notice of a meeting held pursuant to the articles,
bylaws, and this chapter, whether or not the method results in actual notice
to all such persons or conforms to the notice requirements that would
otherwise apply. In a proceeding under this section, the court may determine
who the members or directors are.

(c) The order issued pursuant to this section may dispense with any
requirement relating to the holding of or voting at meetings or
obtaining votes, including any requirement as to quorums or as to the
number or_ percentage of votes needed for approval, that would
otherwise be imposed by the articles, bylaws, or this chapter.

(d) Whenever practical, any order issued pursuant to this section shall limit
the subject matter of meetings or other forms of consent authorized to items,
including amendments to the articles or bylaws, the resolution of which will
or may enable the corporation to continue managing its affairs without
further resort to this section. However, an order under this section may also
authorize the obtaining of whatever votes and approvals are necessary for
the dissolution, merger, or sale of assets.
(e) Any meeting or other method of obtaining the vote of members,
delegates, or directors conducted pursuant to an order issued under this
section and that complies with all the provisions of such order, is a valid
meeting or vote, as the case may be, and has the same force and effect as if
it complied with every requirement imposed by the articles, bylaws, and this
chapter.
(emphasis added).
50. The Master Deed requires an amendment in order to lawfully and properly describe
the Regime property, dwelling units, common elements, and the rights of the co-owners.
51. The Regime shows, based on the lengthy history of attempts to amend the Master
Deed, the expenses incurred, the protracted discussion and efforts which have taken place since
2018, and the instant lawsuit, that it is impossible and impractical for the Regime to call or conduct
a meeting of its members or otherwise obtain their consent in order to vote on a valid amendment
to the Master Deed.
52. The Regime submits this Petition, praying that this Court order that such a meeting

be called or that a written ballot of other form of obtaining the vote of the members be authored,

-12-

L¥ST0.0d20202#3SVD - SYA1d NOWIWOD - 1404NVv34d - INd €€:G G2 Bnvy 120z - a311d AT1vOINOY 10313



in such a manner as the Court finds fair and equitable under the circumstances. The Regime further

requests that the Court dispense with requirements relating to the holding of or voting at meetings

or obtaining votes, including the requirements relating to quorums and percentage of votes needed

for approval.

53.  Specifically, the Regime requests the following relief:

a.

54,

That the Court order the Regime to hold a special meeting for the purpose of
approving an amendment to the Master Deed;

That the Court order proper notice be provided to the co-owners of the Special
Meeting;

That the October 9, 2019 Proposed Amendment will be provided to the co-
owners for a vote at the Special Meeting.

That all co-owners be required to attend the Special Meeting, which may be
held via video-conferencing platform or other means to allow for remote
attendance;

That the Court will alter the voting requirement, and order that should the
amendment receive a majority approval of the co-owners based on voting
percentages expressed in the Sixth paragraph of the current Master Deed, the
amendment will be ordered by the Court to constitute a valid and lawful
amendment to the Master Deed, with the same force and effect as if it complied
with all otherwise applicable legal requirements, and the Court will order the
same to be filed in the public records of Beaufort County.

The Regime further requests such other relief as the Court may deem

appropriate, under S.C. Code 8§ 33-31-160 and otherwise.

[SIGNATURE PAGE TO FOLLOW]
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This 25" day of August, 2021.

40 Calhoun Street, Suite 400
Charleston, South Carolina 29401-3531
dmackelcan@cskl.law
Ihoughton@cskl.law

Ph: 843-727-0307

6598649v.1

Respectfully submitted,
COPELAND, STAIR, KINGMA & LOVELL, LLP

By: s/Douglas W. MacKelcan
DOUGLAS W. MACKELCAN
State Bar No.: 76332
LACEY L. HOUGHTON
State Bar No.: 102968
Attorneys for Third-Party Defendant
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CONSENT RESOLUTION
COUNCIL OF CO-OWNERS
SOUTH BEACH LAGOON VILLAS I HORIZONTAL PROPERTY REGIME LVH

THE UNDERSIGNED being 100% of the Dwelling Unit Owners in the South Beach
Lagoon Villas IT Horizontal Property Regime 1,VII do hereby approve and consent to the
following resolution:

PBEIT RESOLVED that the Declaration of Amendment to Master Deed for South Beach
Villas I Horizontal Property Regime LVIT attached hereto which canveys certain common
clements to owners of Dwelling Unit 1591, 1594 and 1593 and adjusts the proportionate share of
ownership in the common clements be and hereby is approved;

BE [T FURTHER RESOLVED that the revised As-Built Survey referenced in the
aforesaid Declaration of Amendment be and herby is approved; and

BEAT FURTHER RESOLVED that Todd B Tavior as President and Kennie Lee Miller
Gill as Seeretary or their duly elected successors be and hereby are authorized to execute the
Deelaration of Amendmoent on behalf of the South Beach Lagoon Villas I Horizontal Property
Regime LV and record the Declaration of Amendment and the rovis ;ud As-Built Survey in the
Office of the Register of Deeds for Beaufort County, S¢ ‘ih Carolina.’

ISignatures Follow on the Following Pagel
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IN WITNESS WHEREOF,
sealed, and delivered the within docmm';zz.

WITNESSES:

A
i 2
/LQ)\E oA K

the undersigned has this (4 day of fihhe 2019, signed,

DWELLING UNIT 1591

Kenneth 12 Nyquist, )

., Owner

Jennifer /\m‘\x quist-Biving, Owner
DWEDLING URIT 15392

226 Trust, Owner

John €. ﬁ%&ci]c'\; o
tes: Trustee of the 226 Trust w/a/d
Januvary 4, 2013

DWELLING UNIT 1593

Sizemore Pmnut s, LLC, Owner

Mg Dz Gndlowsed

Kathy 3*31/;%101&, f“%satza ferson
s Member

DWELLING UNIT 1594

Maple Mont South, LLC, Owner

William iutum I,
Hs: dMember
DWELLING UNIT 1595

Amar and Kennte Gill Living Trust, Owner

Kennie Lee Miller Gill
ls: Trustee

Arnar Sinph Gill
Its: Trustee
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IN WITNIESS \‘»’HFRK OF, the undersigned has this dayof

sealed, and dciswmd the within documant,

WITNESSES:

2
RSN
, ;J\E{i’f%\% v}%‘» A }»(i%”’%@ %w By:

2019, signed,

DWELLING UNET 1591

Kenneth . Nyquist, Jr., Owner

By:

By

Jennifer Ann Nyquist-Bivins, Owner
DWELLING UNIT 1592

26 TRUST UAD JANUARY 4, 2013,
Ow pey m‘
XH!’,‘J‘% e (;\f ,,ff

uq K. 1 andw
s Trustee of‘r 310 ”’?6 RUST UAD

3 ,‘\\j ARY 472017

DWELLING UNIT 1593

Stzemore Properties, LLC, OGwner

Kathy Sizemore Anderson
lts: Member

DWELLING UNIT 1594

Mapie Mont South, LLC, Owner

William Tatum, Jr.
[ts: Member

DWELLING UNIT 1595

Amar and Kennle Gill Living Trust, Owner

Kennie Lee Mmu Gill
s Trustes

Amar Singh Gill
its: Trustee

V% J—
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Clraea /7 37,

Anna M. Mj i!wr,()\* 13

DWELLING UNIT 1596

Todd E. Taylor, Ownor

Catherine C. Tavlor, Owner
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IN WITNESS WHEREOF, the undersigned has this  dayof 2019, signed,

sealed, and delivered the within document.

By:

DWELLING UNIT 1591 -
,y,_/f . j // . s

7 ot Zﬁ RN vanial e Chunne s
Kernéth E. a~‘}c11112%ﬁ§3¥ Owngg

Jennifer Ann Nyquist-Bivins, Owner

DWELLING UNIT 1592

226 "frust, Owner

John €. Hadley

Its: Trustee of the 226 Trust wa/d
January 4, 2013

DWELLING UNET 1593

Stzemore Properties, LLC, Owner

Kathy Sizemore Anderson
Tts: Member
DWELLING UNIT 1594

Maple Mont South, L1LC, Owner

William "Ii‘atum, Jr.
[ts: Member

DWELLING UNIT 15895

Amar and Kennie Gill Living Trust, Owner

Kennie Lee Miller Gill
Its: Trustee

Amar Singh Gill
Its: Trustee
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IN WITNESS WHEREOQF, the undersigned has this dayof 2019, signed,
sealed, and delivered the within document. -

WIETNESSES: DWELLING UNIT 1561

Kenneth E. Nyquist, Jr., Owner

Qﬁwé /2, N2 S C ;‘“*”““““w (:«)%’?g A }//? 5 »@’}/ /ﬁ;‘}mw

Jepdifer A;X’{}N’i’a ujste 2}?’ i?’ ?Ownc
/o /- R

™,

T DWELLING UNIT 1592

226 Trust, Owner

fohn €. Hadle
l.{s Trustee of thc 226 Trust wa/d
Tanuary 4, 2013
DWELLING UNIT 1593

Sizemore Properties, LLC, Owner

By:

Kathy Sizemore Anderson
Its: Member

DWELLING UNIT 15894

Maple Mont South, LLC, Owner

William Tatum, Jr.
Its: Member

DWELLING UNIT 1595

Amar and Kennte Gill Liviag Trust, Owner

Kennie Lee Miller Gill
Ttz Trustee

Agnar Singh Gill
Its: Trustee

oS
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IN W

NESS WHEREOFE, the unde

sealed, and delivered the within document,

WITNESSES:

(5% /(,é, AL

Wi/

By:

By

rsigned hasthis  day of 2019, signed,

DWELLING UNIT 159)

Kenneth E. Nyquist, Jr., Owner

Jennifer Ann Nyquist-Bivins, Owner
DWELLING UNIT 1592

226 Trust, Owner

Tohn €. Hadley

Hs: Trustee of the 226 Trust wa/d
Janvary 4, 2013

DWELLING UNIT 1593
Sizemore Propertics, LLC, Owner
Kathy Sizemore Anderson

frs: Member

DWELLING UNIT E“)»%

\/hp;(* \ mlt Sm th 1.C ()xp;&

//{ ’f’{f"/f / /

Witliam Tattsf, |
1tz Member

DWELLING UNIT 1595

Amar and Kennie Gill Living Trust, Owner

Kennie [ee Mitler (Gill
lis: Trustee

Amar Singh Gill
fts: Trustee
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Kenneth V.1, M é,MLfr, Owner

Anna M, Miller, Owner

DWELLING UNIT 1596

/ B Ay N I
To Taylor, Owner %
)

R

o v PR - B
Catherine C. Taylor, Ownei®
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RECEIVED)

Mar 312022
SC Court of Appeals








