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'REPLY STATEMENT OF THE CASE

The pfo v;s.e App’eilaﬁté (_“R'ays”) are _individual citizens. The S. C. Department of Revenue
(“DOR” or “the Reépo'ndent”) 'is. é state agénéy, as is the Administrative Law Court (“ALC”). On
-May lf., A2012, a Contested Case WasAﬁleAd-by thé R.ay"s and discovery pursuant to the Rules of the
. -ALC wé;_’s .se&ed. Whlleadmlttmgdlscovery was'-pro'perl and needed by botﬁ parties (R. p. ) DOR
teﬁlse:d'.‘discllosﬁre_.-'of_‘ijtsv Mtnésééé fand'experté ‘(if any), t({stifnony subj'ect. mattér, ahd copies of its
.docufnents, inCluding‘th(')se‘:' whiéh rjnight.be b_e_neﬁcial to .t-he Réys. No-order ensued requiring the
exchange of any such information or evidence_' outside the standard Rules of discovery. Rules
17A(4) and 27(A), (B) & (C), Rules of the ALC. More regrettably, the tribunal gave its approval to
DOR discovery misconduct by granting Summary Judgment. This appeal necessarily followed.

STATEMENT OF FACTS NOW CONFIRMED BY DOR

The following slightly truncated version of the procedural history, with minimally added
events (some of which are bnly now disclosed by DOR in the midst of this appeal), is necessary to
call attention to DOR’s and the tribunal’s disregard of Rules, procedures, and time allowances.

On May 11, 2012, the Rays timely filed and served their pro se signed Request for a Contested
Case Hearing giving only a general synopsis (i.e., “brief statement”, as directed) of facts in a tiny
form space and noting the applicability of “no less than” judicial estoppel, in pari delicto, laches,

waiver, etc. That filed submission was signed by a pro se party. (R. p.).
Neither DOR nor the tribunal.:_requés'ted more eXpansive details or supplemented “pleadings”, as

allowed by the Rules of the Administrative Law Court.



Also on May li, 2012, pursuant to'R'uies 33.and 34, SCRCP, and Rule 21 of the
. Administrati_v.e rLaw Court, the Rays separately served Rule 33 “standérd’.’ interrogatories and
: docum‘el_l't i)rddu_ctib__h yeqqests. (R. p.).‘ Dﬁe ~'fo_'a history of inforrﬁ’atio’n S_andbagging by DOR

| .th.‘IQUg-hbut_‘f-(App'.vIB}riief),:the _Undersi‘g.rled' epncedes the overlap of several requests.
In the hlterrogétories, for feasons apparent from the Recorci and the Appellants’ Brief, the Rays
specifically requested contact information for former DOR employee Will Revson and copies of
any statements from him and DOR employee Stokes. (R. p.).

On May 23, 2012, a Notice of Case Assignment was issued. (R. p.).

Not a single Intenog;itory answer was provided, not a single document was produced, however, no
objection’ (formal or i-hformal)v vx%as raie_ed By D.OR until now. (Res. -Brief‘p. ). No extension of time
was requested. No protective order was sought by DOR. No claim of privilege was made. (R. p.).
On or about J une 15, 2012 (as disclosed to the Rays only in proceedings here; see DOR Return to
Motion), DOR began: a regrettable series of hand-deliveries directly to the tribunal, while tardily
posting copies by standard mail to the Rays which consistently failed to arrive until some three to
four (3-4) days gft_ef-subfnission te the tribunal. (R p-). (Cf. Rule S(b)(é), SCRCEP: service on
counsel by “same fime”, “sarﬁe means”’; and Rule 16(e), SCRCP: “any briefs and memoranda
submitted in support of pending motiens” “éﬁme time”, “safne means”; and ALC Rule 29A(8)

I <6

“same time”, “same method”.).
On that date, thirty-five (35) days after discovery service by the Rays, DOR submitted its

Prehearing Statement. In that Statement, DOR failed to identify a single witness, using only the
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terms “é_repr'e___sentatiVe”. and ‘;ar_ly _fufther_-\z\fitngss’-’.' (R.p. ').-How¢ver, therein DOR confirmed the
. pr0pri¢ty bf ‘d'isco'v}_eryand madc no ijgétidn to that which was then pénding. R.p.).

On June 19,2012, the Appellants filed and served their Prehearing Statemerit with the
Administfative Law Court. It noted, among other things, that the Appellants would argue no less
than various forms of Estoppel, waiver, laches, in pari delicto/unclean hands, gross negligence,
and DOR’s failure to comply with DOR‘s own published procedures. That submission was
signed by a pro se party. (R. p.).

' Notab'ly, included in that statement was a clearly stated notation that discovery had already been
- served, was past duie, and that aiScovefy motions and Subpoenas might_iprove necessary. (R. p)
Abundéntly clear in that June 19, 2013 document, was a mailing address, an email address, and a
24/7/365 phone number. (R. p.).

On June 25, 2012, exactly forty-five (45) days following service of discovery, the undersigned
receivéd' a loose leaf, unstapled, unstamped document entitled Motions for Summary Judgment and

. to Extend Deadline for Discovery Responses. (R. p. ) (emphasis added).

It is only now confirmed that the DOR Motion had been “hand delivered” to the tribunal three 3)
days earlier. (R. p. ). (It is also only disclosed here (February 11, 2013, DOR Return to Motion,
Exhibit B) that the hand delivered DOR Motion was submitted after a Notice of Hearing on the

“merits was issued, but not served upon the Rays). (R. p.).



- Th_e DOR.Mc-)t.'i-o‘r'i vi}as‘_ not 's.i-’lp.po‘r;te_d: byAfﬁdav1t '§f_ci)_'t‘h.er"ziuthenti_ﬁcatiqn. It bore no signature
other than that of DOR’S chosen'-attor,ney. R.p.).
~ DOR specifically, and accurately, noted that its Motion was brought pursuant to “Rule 56, SCRCP”.
Moreov.er_,' it conceded that discchry responses were, at least, due. (R. p. )
Perhapsn-l.ost-i.mpor‘tantly, in its‘Motio_ﬁ, on June 22,2012, D'OR'Aadmittved that, in the absence of
Summary Ju_dgrhef_nt, it would be necessary for DOR to respond to pending discovery. (R. p. ).
No notice of Summary Judgment Motion hearing or non-hearing was given by any source.
No notice of a merits hearing was provided'by the tribunal, the Administrative Law Court or DOR.
(R. p. ; Rays’ Court of Appeals Motion to Strike, dated February 1, 2013, § 7¢; Rays’ Reply to
DOR’s Retum to Motion, dated February 14,2013, 9 1).
With no notice from DOR or thc Administrative Law Court or knowledge otherwise, on July 7,
2012, the uhdetsigned notiﬁ:ed the Administrétive( Law Court and counsel for DOR of his

anticipated July 27-31, 2012 absence. (R. p.).

~ On July 26, 2012, the tribunal issued the order under appeal granting Summary Judgment, oddly
_ coinciding with the announced absence of the Ra_Ys, but conﬁ_rming‘an accurate mailing address for
the Rays and bringing into greater question the absense of service of the Notice of Hearing. (R. p. ).



-‘ -"As of the date of that Order, July 26 2012, the underlylng Contested Case was a scarcely seventy-
six (76) days (2 Ya months) old and the ALC Rule 21A window for discovery had twenty-six (26)

days remaining. (R. p.).-

| “'The Order of July 26 2012 fully sua spante abrogates the protect10ns of Rule 56, SCRCP; raises
ALC Rule 19A also fully sua sponte and 1n the same manner, gratu1tously (and erroneously)

supports its rul1ng by ﬁndmg that the Med1cal Umversrty is solely a graduate school. (R. p.). Atno

o point in the order under appeal d1d the tribunal address the refusal of DOR to allow any discovery

. while admitting that discovery was proper and necessary. (R. p. ).

On July 27, 2012, the undersigned personally reviewed all mail prior to his departure.

The Order was not delivered on July 27, 2012. (R. p. ).

' Durmg the period July 28-30, 2012, in the mrdst of the announced absence of the undersigned and
acknowledgrng an accurate marlrng address for the Appellants the Summary Judgment Order

arrived. (R. p.).

The Order under appeal was retrieved from the P. O. Box of the undersigned on June 30, 2012, and
was reviewed for the first time upon his return on the evening of July 31, 2012. (R. p.).
On August 3,2012, the Appellants filed and served their Motion for Reconsideration. (R. p.).
On August 8, 2012, conﬁrrnin‘g’an ac’cnrate email address for the Appellants, the tribunal requested

that the Appellants’ Motion for Reconsideration be resubmitted via email in WORD format. (R. p. ).



T i - By drd_é_r déted August 21, 2'()‘1.2,'the‘ A:pp»e.lllai:nts.; -Mqtiuh was denied. A copy was provided to the
| o ' u_ndersigne_:d, by e'm;il o'uly.,i on that same date. (R. p.).
' _- Only then,on August 21,2012,d1d the .miméz.ébééiﬁu.ally’a_'fforded' ‘uy'the Rules of the ALC for
dis..cc_)v‘ery-émd‘ conﬁrmedas appllcablebyall partles (90 ;c_i"z‘iysifrum t.h.__e: May 23,2012 Notice of Case
| - Assignment) expire. (R. p-); ALC Rule 21A.
'i‘h_is appéal uvas served the néxm day and received for filing on August 24, 2012, less than thirty (30)
vdays after issuance of the Summary Judgment Order. (R. p.).
Summary of Most Important Dates

. Discbvéry ini_thAe matter before the tribunal was promptly served on May 11, 2012. (R. p.).
| -7 The tfibunal _'(asvd-is_cl_qsegl to the R__ayé m 1n pruceedings here; DOR Return to Motion), 30 days
'.into'thev mlmmum 9(.).-day‘s' ufforded for.disco-very (Rule 21>A, Rulés of the ALC) and despite its
| noti'ce. and knowledge of pending discovery (R. p. ), on June 22, 2012 set a merits hearing. (R. p. ).
Only thereafter, DOR submitted a Summary Judgment Motion including its admission that
discoverSI was outstanding and that, if Summary Judgment was denied, DOR would have to proceed

with discovery disclosures. (R. p. ). On July 26, 2012, 64.days into the 90-day minimum allowed for

- discovery, the tribunal issued its.Summary Judgment Order. (R. p. ). On August 21, 2012: 102 days

after the -case was filed, on the '90‘“ day of the discovery window, and with a reiteration of the
discovery issues before it (R. p. )-,_ the tribunal issued its refusal to reconsider its grant of Summary

- Judgment. (R. p. ).



o DOR -MiS'PER(éEi’:TIONS N
Base onthe argumentsandbare assertlons of 1ts brief, D.OR_.adop‘ts positions that
-Contradzict:South Carolihé-ija‘\;v'aind breceagnt an‘d'v ao not Sduare w1th its own conduct. Several
such items constitute ﬁew ma&er and, due to their obvious inaccuracy, the Rays can only
é‘onblude that théy are based in m‘isperceptions.of' fact and law and they reply as follows.
Mispe'rception_ I: The Administrative Law Court is NOT empowered to modify
the Rules of Civfl Proced_ﬁre,‘ :promulgatedAby the Supreme Court, and is NOT entitled to

- diéfeg’ér-d ih_e_lim‘itS ll[-).OI-l Adminisfrative- Law Courts‘ imposed by Statute

The RulAés.voAf the Admini_strati{/e;Law Cogrt 'érg not comprehensive. In fact, the text of the
Rules _themsei've's %:éné_ede as much. ALC Rulfe 68; R p.). Further, those Rules are even self-
contrac:lictory in some respects. (cf. Rﬁle 29D entitled and providing for a “Motion for
Reconsideration” and Rule 65 prohibiting “motions for reconsideration”).

Although not especially'brief (compared to the Criminal, Probate, Family Court and
‘Magistrates Rules), the ~ALC rules do not provide for or even address Summary Judgment.
~ Moreover, aside from a single ‘RAule> 71D(1) referencg to the fee to. be charged, the phrase
“Summary J udgment” does not évé:i appear in the ALC. rules.

However, Rule_-68.the ALC rules provides, in its entirely, that:

“The South Carolina Rﬁies of _Civil'P.rc-)Cedure and the South Carolina Appellate

Court Rules may, in the discretion of the presiding administrative law judge, be

‘applied-in proceedings before the Court to resolve. questions not addressed by

these rules.” (R. p. ).

While discretion is given to aé to which Rule of the SCRCP the tribunal may choose (the tribunal
qould have properly refused to even countenance the DOR Summary Judgment), notably absent
“'frc‘)m Rule 68 is any prov»ision for modifying Rule 56, or any Rule of Civil Procedure in any

fashion. (R. p. ).



Very notably, and properly, DOR has 01ted no such authonty Consequently, it is
. undls_put_ed that the tribunal “may appl[y] Rule 56 However, nothing in the Rule or the
: .Record or .the l)OR bri_ef asserts that a tribunal is empowered to do other than implement Rule 56
| (as written and COnstrued by the appellate courts). To accept the DOR argument that the tribunal
: ‘properly applied” Rule_ 56, SCRCP is to accept an assertion that a non-Jud1c1al executive
- branch agency (1nfra) can modify the rules of this Court and the Supreme Court as it sees fit.
DOR protestations notWithstanding, ALC Rule 68 does not prov1de for that usurpation of
A _]UdlClaI'y authority_ a_nd it cannot reasonably be 50 construed. o
Yet,- the tr_ibunal below, without_‘ any support and in contradiction’of its earlier findings
: (R. p.), departs from the strictures of a “plain language” reading of ALC Rule 68 to declare itself
| free from the burden of having to “adopt™ all of the provisions of Rule 56, SCRCP. In short, the
tribunal states without reservation that it is empowered to modify the Rules of Civil Procedure,
or “adopt” only those portions that it singularly feels useful on any given day.

The reasoning for such_'a limit apparently escapes DOR, but is abundantly clear. The
Administra_tive Law Courts, created by. the General Assembly, are.an “agency” of the executive
~branch of state goyemment; ex_actly like .DOR.. S.C. Code § l-23-50_0. As an agency, the
Administrative Law “Court” has no authority to prOmulgate Rules for any court other than its
own. It has no authority to sit in review or ‘modify such Rules prior to implementation. Those
powers are restricted exclusively to the Supreme Court and the General Assembly. Article V, §
4A, South Carolina Constitution.

The Supreme Court briefly addresse’d the powers of the Administrative Law Courts over
-a decade ago. “‘. ALJ S . must follow th_e [rules] as written” until the propriety or impropriety
. thereof is deter'mined judicially. Great'G_qtﬁes,_ Inc.-.v. S.C. D-epa‘r_tment‘ of Revenue, 339 S.C. 79,
85, 529 SE2d 6,‘_ 9 (2000) I(em‘ph'asis' 1n Original). Moreover, the very statutory scheme that -

brought the Administrative Law*Courts into existence provides that rules-are not implemented at
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- irrdiv-id‘ual' tribunal discretion (S.C. Code §1-23-650(B)(2)) and, under any conditions, any and all
ALC rules must be ‘fully “consistent with the .rules of procedure governing civil actions in
'courts of common pleas” S. C Code §1 -23- 650(B)(1) empha51s added
Moreover apparently the trlbunal apphes Rule 19A selectrvely For example, here, the
o 'tr1bunal d1d not’ apply the same 10 day trme lrmrt to DOR R- p ). For another example of
tr1bunal 1ncon51stency and refusal to 1mplement plam language see Duke Energy Carolinas,
lLLC v. South Carolzna Department of Health & Envzronmental Control Op No. 5062 (Ct.App.
~May 1, 2013): the asserted 10-day “rule” was not applied by this same tribunal to DHEC’s
V'Vresponse to Duke’s Sumrnary Judgment Motion; a Summary Judgment hearing was actually
'noticed and was held; Summary Judgment was awarded to Duke; even non-responding
- Conservation Groups were allowed to participate in a Motion for Reconsideration; and the Court
of Appeals reversed the tribunal’s award of Summary Judgment The Court of Appeals held that
this same tr1bunal had erred in ﬁndrng, as a ‘matter of law, that [plain language limitations in a
regulatoryvscheme_] had no applicat_io‘n ;..”. lnterestingly, the Court of Appeals noted that
est'oppel (no spe_ciﬁc'version is l‘listed in the opinion) and waiver (also cited by the Rays, R. p. )
had been raised but that the_ misapplication of a plain language regulation was sufficient for
'reversal' and rendered those points unnecessary to address in the Opinion.
Misperception Conelusion
DOR specifically requested and the tribunal chose to use Rule 56, SCRCP in this matter.
' _Having done so, it was reversible error for the tribunal' a) to.depart from and disregard the “plain
language of Rule 56 b) to “adopt” a rule for 1tse1f that was not subjected to majority ALC
' 'approval and c) to 1nterpret and adm1n1ster Rule 56 in such a way as to be fully “[in]consistent
- with the rules of procedure [used]-m the courts of common pleas™. lt 1 revers1ble error for any
. lower court to determine that plain language limitations on procedure have “no application” in

~ the rnatter's before it. Duke Energy Carolinas, LLC.
-11 -



Misperception IT: ALC approval of DOR’s complete and total refusal to respond to any

dlscovel_'y does NOT equate to the dlsallowance of - further dlscovery
Dlscovery is’ allowed m the Adm1mstrat1ve LaW Court ALC Rules 21 and 68. DOR
admlts to recelpt of seven (7) of the e1ght Rule 33 SCRCP “standard” Interrogatories. ALC
Rule 21A (R p.; Res Brlef pp ) Moreover DOR admlts that o less than forty-two (42) days
: 'had passed subsequent to d1scovery service and the hand del1very of 1ts Summary Judgment
Motion to the tr1bUnal. (R. p. ; Res. Brief pp. ). In fact, DOR was so much aware of its willful
' '-non-disclo‘sure, that it admitted its tardiness and disregard in its Motion. (R. p. ).
Now, in its brief, DOR glosses over the fact that a refusal of ALL discovery impacts the
propriety of -a Summary Judgment Motion and its award. In attempted support of its blatant
_dlsregard DOR c1tes several cases all d1st1ngu1shable (Res Brief p. ). DOR fails to point out
| that every case it 01tes speaks spe01ﬁcally to “further” d1scovery (emphasis mlne) In each case
~ to which DOR makes reference, some dlscovery had ‘been allowed and completed prior to
Summary Judgment. Here, there was no request for “further” discovery — here there was no
_response at all. No objection, no reduest of the Appellants for an extension of time, no request or
motion for a limit, -no consultation. by DOR prior to its motion. Simply stated, DOR made
absolutely no response and, despitevthe advancement of a Summary Judgment Motion, the
~ tribunal approved the compl’ete lack of disclosure. (R. p. ).
Further all of the cases c1ted by DOR had been ongoing for some time. Some had been
' the subject of lengthy proceedmgs and ‘prior- hearmgs It appears some had been allowed to
langulsh by complacent attorneys In contrast to this case, none of the discovery cases that DOR
- urges upon this Court had denied all discovery, none had willful refusal to disclose any witnesses
- or documents approved by the presiding Judge., and none had been ended by Summary Judgment

in less than eighty (80) days since initiation despite the diligent efforts of the complaining party.
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| -_ Interestingly, 1t is only now and only here that VDOR- raises a claim that the Rays’
-discovery was “burdensome or* l outsrde the scope” | (Res Brief ip ). As to whether Rule 33,
.-"SCRCP, :stan_dardsl‘,.i .Ilnterr_ogato_r_ie.s;alr_e.'b-urdensome‘Or-o_utsrde_ the-Scope_, that is an issue that
A DOR-.is fre'e' to ‘hrin—g '.be'for:e ‘thevnsupreme Court in 1ts original jurisdiction, if 1t tr'_uly feels itself
oppressed DOR made no such argument to the tribunal and, to the knowledge and research of
the unders1gned. DOR has never advanced that position to the Administrative Law Court for
.‘ majority approval. S.C. Code §:1-.23‘-650(B)(2). Instead, the more reasonable conclusion from
- this nevviy stated concern is that DOR needs to avoid all disclosure to preserve its claims.
- DOR, ag‘ain,’only :here,' diSengenuouSIy asserts that the Rays failed to preserve the
) 'discove'ry. issue ';‘becauSe-‘ they did‘not moveifor, 'a conitinuance”. (Res. Brief p. 17-18; emphasis
mine). First, it. could not‘h_'ave'possibiy'_escaped DOR’s notice that the Rays raised the issue of
comp.iete_ discovery non-compliance rnultiple times belovv in their Motion to Reconsider. (R. p. ).
_ Moreover, conceding its complete non-compliance, DOR sought relief by seeking additional
time. (R. p.). Finally, in the Rules and the experience of the undersigned, “continuance” refers to
the postponement of a hearing or trial. Rule 40(b) &(i), SCRCP; Rule 7, SCRCrimP; Rule 601,
- SCACR. By DOR concession, no notice of Summary Judgment hearin‘g was given to any party
and no notice that a ruling without. hearing was to‘ be held vvas given to any party. Moreover, no
“hearing took p_lace.,Therefore, the DOR assertion that the discovery issue was not preserved due
toa lack of “continuance”'requeSt is unfounded and transparent.
| Finally, without pr’om‘pting or duress, DOR conceded that if it were not awarded
Summary Judgment, it would have to proceed with discovery. (R. p. ). In an Opinion from earlier
this year, that aione was sufficient to withstand Summary Judgment. Cunningham v. Anderson
 County, Op. No. 5072 (Ct.App. February 27,2013).
' .Misperception Conclusion »V

The Supreme Court has held in recent years that "Where cross motions for summary

13-



o - Judgment are ﬁled the partres concede the 1ssue before us should be dec1ded as a matter- of law."
‘ergandv US Auto Assn 391 S C 159 163 705 S E 2d 432 434 (2011) Here both parties

'~ agreed that, ata minimum. “limited discovery. as allowed by ALC Rule 21” was required. (R. p. ).

- '-'B'y'that-concession 'e's"p'ecially in.the face of its Willfully and tardy responses to pro se standard

o drscovery 1nqu1r1es (R p ), DOR has cstabhshed that the matter before the tribunal was not ripe

. for adjudicatron and DOR has failed to even allege a lack of prejudrce to the Rays whrch is its
duty under the circumstances. Downey V. szon 294 S. C. 42 46, 362 S. E.2d 317, 319 (Ct.App.
_ 1987) To conclude the underlyrng case as the trrbunal drd was rever51ble error.
Mrsperceptron III Attorney statements/arguments do NOT qualify as “evidence”
DOR has offercd no cases in refutation of the longstandrng precept that statements and
argument of counsel are-not evidence. Here; the tribunal misapplied Higgins v. Medical University
._ of South Carolina, 326 'S.C. 592 at 599, 486 S.E.2d 269 at 272 (Ct.App. 1997) and DOR
_Acompo_unds that error in its arguments. (Res. Brief p. ).
Noting, with er_riphasis in the Order under appeal, that it must consider all of the evidence
(R p.),- the tribunal fully d_isregarded-. the Higgins limits: * statements of the attorneys, whether
made dunng arg‘ument‘r'or in wrrtten briefs »or-rnernoranda,_ ordinarily may not be considered by the
court [as evidence] in detemining'yyhether a genuine issue of material fact exists.” Higgins at 599.
 That rule is decades old in South Carolina jurisprudence. McManus v. Bank of Greenwood, 171 S.C.
84 at 89, 171 S.E. 473 at 475 (1933) ("This court has repeatedly held that statements of fact
'appe'aring_only in argument of counsel will not be considered [as evidence]"). Yet, only that DOR
: attorney written statement, i.e. non-evidence, was before the tribunal.
In starl{ contrast to the DOR'attorney-only statements, the tribunal had several documents in
its file submitted and srgned by the pro se Appellants (R. p )- It had several pro se authenticated
documents before it. (R p ). Each ralscd the 1ssues of estoppel and waiver and plarn language

,arguments. (R. p. .). Any one, but— c_ertainly ,all ~such‘party-s1gned documents were sufficient to
- | | - 14- | |



withstandSummary 'Ju.dgment by clearly providing a scintilla, and more, of opposing evidence.

o ‘Bishop'v. Czty of Columbia, Op: No. 5077 (Ct.App. January 23, 2013); Duke Energy Carolinas.

. Misperception Conclusion

The tribu'nal ‘coheededjthat 1t must C‘onsid_er—the evidenee. As a matter of longstandihg
4 precedent there"was no, ev'idehce 'be‘fore”the tribunial except that favoring.the' Rays.-To conclude that
Summary J udgmeht yvas proper was both an error of lavy and an- abuse of discretion.

: DOR Mlsperceptlon IV The Rays, who recelved NO notlce prior to the July 28-30, 2012

| ._ mail dellvery of the Summary Judgment Order, “should have known” of the hearing date

DOR erroneously argues at pp. 14 and footnote 4 of its brief that the Appellants raise an

E rssue here that was not raised below. DOR raised “notice” as new matter in its brief, and then
.- asserts that this Court cannot review the abject absence of such notice to the Rays. A cursory

review of the .Record reveals how‘ selffservingly fallacious that claim to be.

Irl no less than three (3)- places in separate arguments in the Ray Motion to Reconsider
below, the Appellarrts note the absenee of any,noti.ce to them. (R. p. ). DOR failed to-dispute that
absence until .respOndir—lg' 'to-'a 'Motion.,'here, some 51x(6) months following appeal perfection.
The inconvenience to DOR of its easily contradicted assertion notwithstanding, adequate notice,
most especially notice of a hearing, is an integral part of any judicial determination, minimal due
'process, and is part and parcel of the precepts and timeline of the Rule. Rule 56(c), SCRCP.

Finally, it is clear that the Administrative Law Court, the tribunal, and DOR had the
Rays’A mailing address. (R,‘-p,-),—. Yet, _»the Notice of Hearirigv upon which" DOR relies was not sent
- by »standard mai_l’ifrom the tribunal to the Rays; as all other documents had been sent to that time.
| v'(R’. p. ).. Also, the'trrbunal had the Rays’ email addrevss-(R. p ), yet 1t chose not to send the Notice
via email. Ih fact,‘ho such n_otiee was_-recei'yed:' from the trih'unal,_at'all. Consequently, in order to

~ keep the tribunal fully apprised of possible conflicts, the Rays’ continued to update their
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docjuments. R.p.). Oddly,‘ that submission raised no qﬁes_tion with the tribpnal, not even enough
fora CIariﬁcation-seekiﬁg- phone call. (R. p. ).V
| Mi_spérc:_eip_t:ic‘ix‘lv Conclﬁéion‘ '
- In additiﬁ()'n‘,}t.h'e“-'li\l_();t.i‘ée 1snowherement10nedm »-th-e DOR Summary "J-u.d'gAment Motion, or
. eith_ér of theorder51ssued by thetrlbunal,or thé DOR Rgt_ux_‘n.'_in bpposjtiqﬁ to Motion. (R. p. ).
- iny 'néw, | DOR att-erﬁp.ts. to | make t}.'lat. bh;ﬁtom Notlce ihto an argument about issue
preservatioh (Res.'Brief p-) v_\./h'en it is undisputed that DOR never called attention to the Notice
until fhis appeal was well under way and, only then, in response to a Motion to Strike.
DOR Misper.ceptibn V: Other inconsistencies that the DOR brief fails to accurately state

A. 'DOR points out that a Notice of Hearing was issued and'ﬁled on June 22,2012. It
is é, notable coincidence that Juné 22, 2012 is the same exact date that DOR
alleges _toiha\‘/e hand delivered itsv‘S_umméllry Judgment Motion directly to the
t_r.ibll_‘jn}al-._.(Re's._Brinef p. 4A; R p ). |

B. Itis troubling, énd uneXplained, that DOR chose a different, and delayed, method
of service upon the Rays. Presumably, that is why (with a single exceptioq) DOR
is unable to produce documents for the Record that bear a filing date. (R. p. ).

C. It is-also noteworthy that fhe date '(now known) to be set for the merits hearing
was less than n’inety (90) days after the case was initiated (May 11, 2012 case
irﬁtiation fo August 8, 20_12 schéduled daté). Further, the merits hearing was set

: ‘ fdr a .tim_e..only‘énejver}tyése\:/en_ (77) days after ‘thé Nq_tice of Assignment (R. p. ),
allege’dly withOut §£ompting from' ény sbﬁrcé. However, the ALC Rules provide

- for no less than a ninety (90) full day interim, absent a motion to curtail time.

ALC Rule 21A (emphasis added).
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B CONCLUSION |

DOR cbhcédéd thatdlscovery was nééided: ancvll-admitt'cd tﬁat it was incdrhplefe (R. p.). So,
' | di»sccj)\}ejryi .maaej Summary Jadghjeat mbof‘, not vxce \.;ersa‘ as the ;'Vtrli.bunal ru-l'éd. In the same
legislatidri that birthed the ALC, the tribunal was explicitly prohibited from blazing new procedural
patﬁs o_r_' applying any R_ule of Procedure in a fashion inconsistent with the Courts of Common Pleas.
Supréme Cotirt directiyes_ mandated that the tribunal apply Rule 56 as written. Because the
_lbgislamré and jadiqiary-conﬁrm that DOR ‘and the Administrative Law Courts are both agencies of
| thé ex_eputive-branah, the tribunalAwas under a latirden' of Self—sc_rutiny to avoid the appearance of
impropriety in its'ruliﬁg and inaccurate ﬁndihgs (R -p. ), much of which was sua sponte.

Respectfally, the ‘tri:bunal failed to approac_:h a nufnbcr of the'stand'ard_s required of it under
the statutes, p_recedeﬁt, and Rule 56. Also respeqtfull&, the Order uadér appeal should be vacated,
the triburl_alfs decisian reversed, and this case remanded to the Administratjve Law Court with a
directive that proper discovery responses be required of DOR within a reasonable time thereafter .
and that, only after full and detailed disclosure is made by DOR, a merits hearing in this matter

move forward in the ordinary coufse_an‘d with proper and confirmed notice to all parties.

R_espectfull_y submitted,
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