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- The South Carolina Court of Appeals

Appeal from the Administrative law Court

Hon. H.W. Funderburk, Jr.
Case No. 2019-001410
Gregory Pencille, #312332, Appellant

V.

South Carolina Department of Corrections, Respondent

[INITIAL] REPLY BRIEF/ MOTION TO STRIKE

Appellant requests that this court review, its order from March *12, 2020. In which
this order states, [Appellant has filed a “motion to amend and file ‘letter to clerk® as motion for
default judgement/ motion to compel response of previous filings.” The request for default
judgement is denied.] ’ . | '

In this statement the court does not stipulate whether “motion to compel response of
previous filings”, was granted or denied. As such by this court’s order, appellant moves to file
Motion to Strike respondent’s Initial Brief and amended Designation of Matter (“DOM”). 1)
Respondents brief for failing to file timely and for failing to show “good cause” for filing out of
time. 2) Respondent's amended DOM for failing to file by motion making the DOM filed out of
time. Furthermore, the respondent amended her DOM without requesting by motion which is-in
violation of SCRAP 240(g) resulting in the abandonment of the motion or failing to file timely.

1



Appellant reargues “ Notice to Court” originally filed Nov. 27%, 2020. As evidence in
support of Motion to Strike.

~ Inthe above entitled case the appellant addresses the court by way of motion that
pursuant to Rule 208 (2) SCACR. Brief of Respondent, within (30) thirty days after service of
appellants brief, respondent shall serve one copy of his brief on all parties to the appeal...

Appellants’ Initial brief was served and filed with certificate of service October 16%,
2019. By affirmation of Respondent, respondent’s Initial brief was due to be served and filed on
November 16%, 2019. Respondent’s request to file out of time states respondent failed to timely
file “due to an oversight”. This in no form can be considered as (good cause) shown. The
respondent is represented by a professional attorney and should be held to that professional
standard. And as such, appellant states as follows: -

“Pursuant to Rule 208 (a)(4), upon failure of respondent to timely file a brief, the
appellate court [may take such action as it deems proper]. The South Carolina Courts have
recognized the failure of a respondent to file a brief could justify a reversal. Turner v. Santee
Cement Carriers, Inc, 272 S.C. 91, 96 282 S.E.2d 858.860 (1981); Robinson v. Hassiotis, 364
S.C. 92, 93n2 610 S.E.2d 838n2. (ct.app2005). noting the respondent had not filed a brief and
- this court may take such action as it deems proper, including reversal.

, Furthermore, when respondent does not file a brief, this court has found it proper to
address the issues presented by the appellant, Durham v. United Companies, fin. Corp, 326 S.C.
403,404,483 S.’E.Zd"78_6 (ct. app.1997);Wierszewski v. Tokarick, 308°S.C. 441, 444n2., .
418S.E.2d557, 559n2. (ct. appl1992) . stating where the respondent failed to file a brief [it was
proper to reverse on the points presented rather than to search the record for reasons to affirm).

As it is against court rules to address issues presented in respondents initial brief in this
filing, appellant merely states respondents arguments are without merit.

Also, appellant recognizes to this court the redundaricy as to which the respondent has
argued through this cases progression. Facts remain that previous decisions to éppellants ‘
substantive rights have been prejudiced by the findings, conclusions, and decisions in violation
of S.C. code Ann § 1-23—610(B)(a-f). And under Equal Protection of the U.S. and State
constitutions had appellant failed to 'timely file his initial brief [Pro-Se] this court would have
dismissed his appeal. '

I

Appellant does not understand this courts motive as to actions granted and/or denied in
the March 12%, 2020 order. As to appellants layman understanding by granting respondent’s
continued violations of court rules and-denying appellants request for respondent to follow court
rules prejudices appellants Due process and Fundamental Fairness Doctrines.



Therefore, appellant prays this court reverses the decision of the administrative law judge
and requires the Dept. of Correctlon to recalculate Pencille's sentence from Nov. 5%, 2005 and

remove added sentence conditions.”

- Date: March}_é, 2020

Gregory‘f’encille, #312332
Appellant, Pro Se

Certificate of service

- T hereby certify that Gregory Pencille on the

day of March, 2020. In

Bennettsville S.C. Served Initial reply brief/ motion to strike on all parties by depositing the
same in the U.S. mail, postage prepaid or in the institutions mailroom and addressed as follows;

Jenny A. Kitchings, clerk
S.C. Court of Appeals
P.O.Box 11629
Columbia, S.C. 29211

| Date:m%b 50 ;2020.

SWORN to and subscribed before me this 3( y/l
Day Of % — a— O Q—D
(Lr.s.)

'~ Notary Public
. My Commission Expires: ‘ &Z { 2/ Q L‘/

S.C. General Counsel, SCDC
P.O. Box 21787
Columbia S.C. 29221

Gregory Penl(:iﬂe, #312332
Evans CI F4A-275

610 Hwy 9 West |
Bennettsville, S.C. 29512

Sy
‘ .



- The South Carolina Court of Appeals

Appeal from the Administrative law Court

Hon. H.W. Funderburk, Jr.
Case No. 2019-001410
Gregory Pencille, #312332, Appellant

V.

South Carolina Departinent- of Corrections, Respondent

: _R_EPLY TO RESONSE FROM THIS COURT

A

. who
Comes now, Gregory Pencille, #312332, we duly swears and deposes the following;

'Appellant Pencille requests explanation of the letter dated April, 23 2020 and received by
appellant on April 28", 2020. In which the court states that no action will be taken on the
appellant’s “Motion to strike the respondent’s Initial brief-and Amended Designation of matter”
filed on March 1%, 2020 Pursuant to rule 221(c) SCACR. Rule 221(c) clearly states that it
pertains to petitions for rehearing. Appellant clearly points out the preJudxce of granting the brief
and designation filings. And this court only responded to-part of appellant's filing. By the court
not addressing the ongmal responses of the appellant from “way back” this court has acted in a
prejudicial manner and has voided justice. The court is acting outside the scope of the judicial
system in this matter and ruling on the matter as a whole in the favor of the appellant is the only
way to bring this case back inside its bounds of the law. By the order filed on March 12%, 2020
in which the court allowed illegal and prejudicial ﬁlmgs of the respondent s and allowmg the
appellant to file a reply brief it allowed the previous briefs to again be heard and properly be



ruled on but also allowed the motion to strike to be timely filed and this court to “take action”
on the motion. '

: Appellant does not understand 1) why the court would use a rule that does not apply to

" the situation, rule 12(f) SCRCP motion to strike is plainly not a motion for rehearing. 2) ‘even if

-rule 221(c) did apply “which it does not”, the action this court would take on the motion would
have the effect of dismissing or finally deciding a party's appeal Respondent would not have
adm1531ble evidence and this-court would decide the case based on the appellant s filings alone

|
as is just.

i
The only reasoning appellant can arrive at #f this court has abused its discretion in this

_matter. An abuse of discretion occurs when the conclusions of the court are either controlled by
an error of law or are based on unsupported factual conclusions Belle Hall Plantation '

Homowner's Association, Inc V. Murray, 419 8.C. 605, 799 S.E:2d 310. An error of law by the
- court is by definition an abuse of discretion, Gannett Co., Inc v. Clark const. Group. Inc.286 F3d

737 (2002)._ A court’s ruling on the admissibility of evidence (or properly filed motions and
petitions) will not be reversed on appeal absent an abuse of discretion or the commission of legal
error which results in prejudice. State v. Horton, 359 S.C. 555, 598 S.E.2d 279 (2004). Tn which
- both an abuse of discretion and legal error has oceurred in this case:

Asit stands the appellant does not know where or at what point this case is at and would
like guidance as to-the next proper filing. . /

Appellant requests this court take action on previous proper and timely filed motion.

s

, _ - Gregory Pencille, #312332
.Cc: Kensey Evans, Esquire Evans CI F4A-275
» L - - 610 Hwy 9 West
- Bennettsville, S.C. 29512
Appellant, Pro se

Date: May g , 2020



' Day of Y2y 208D |

s iidlon?

) Noialy Public

My Commission Expires: < / / 7/ QZ;/

_(LS)

‘Certificate of service

. . ﬁ’ )
I heraby certify that Gregory Pencille on the 5 day of May, 2020. In
. Be’nnettsyille S.C. Served reply to response of this court on all parties by depositing the same in
the U.S. mail, postage prepaid of in the institutions mailroom and addressed as follows;

Jenny A. Kitchings, cletk
S.C. Court of Appeals

'P.O. Box 11629

Columbia, S.C. 2921 1

S,C. General Counsel, SCDC
P.O. Box 21787
Columbia S.C. 29221

Gregory P;ncille, #31233
Evans CI F4A-275

610 Hwy 9 West
Bennettsville, S.C. 29512
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