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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY . ) CIVIL ACTION # 2009-CP-26-10523

Elizabeth A. Crotty and James K. )
Orzech, ) ORDER DENYING DEFENDANTS’
) REQUEST FOR ATTORNEY’S FEES
Plaintiffs, ) BUT ALLOWING DEFENDANTS:TO
vs. ) RECOVERITS COSTS =~ > =
Windjammer Village of Little River, ) P Il
South Carolina, Property Owners’ ) oo~ T
Association, a South Carolina ) ~ = 8
Eleemosynary Corporation, ) &5 - _% '
) % 5=
Defendant. ; 2 o

This matter came before me at hearing ac 2 p.m. on February 13, 2642 on Defendants’
request for attorney’s fees and costs.

It is axiomatic in the State of South Carolina that attorney’s fees are recoverable only if:

1. provided by Statute;
2. agreed upon by the parties.

The first cause of action in Defendants’ counterclaim seeks to enforce limited access to
Plaintiff’s property emanated from a Contract of Sale between the Defendants and the Plaintiff
Crotty dated May 13, 2000, a copy of which is attached hereto and incorporated herein by
reference as Exhibit “A”.

Nowhere in this Contract of Sale is any provision which provides for the payment of
attorney’s fees under any circumstances. Neither is there any statutory provision that calls for
the award of attorney’s fees in the Contract action, absent provisions for attorney’s fees in the
Contract itself.

Defendants’ Second Cause of Action is Slander of Title alleges action by Plaintiffs which
have resulted in “the quality of value of Defendants’ property (the common areas) being
“disparaged and diminished”. The record contains no evidence consistent with the allegations of
any diminution of value to the common areas, nor was there introduced into the record any claim
for money damages. Slander of Title is not a cause of action recognized by Statute so as to
entitle the asserting party, if that party prevails, attorney’s fees.




The Defendants submitted no testimony in support of its cause of action for nuisance, and
subsequent to Motion by Counsel for Plaintiff for dismissal of the counterclaim for a nuisance,
counsel for Defendants apprised the Court that he had abandoned the cause of action for
nuisance. There is no statutory provision for attorney’s fees in connection with a cause of action
for nuisance, particularly a cause of action which a party abandons at trial.

Counsel for Defendants contends that a contractual obligation exists which obligates
Plaintiffs to pay Defendants’ attorney’s fees in connection with this action emanates from the
Restrictive Covenants which govern both Plaintiffs’ lots and the other lots within the
Windjammer Village Subdivision, and he cites as his authority for such entitlement the
introduction of the various Covenants as an exhibit or exhibits into the record at trial.

While the Court recognizes that the Restrictive Covenants provide for the Defendant to
recovery its attorney’s fees in the event that it (the Defendant Association) is forced to hire legal
- counsel to enforce the Restrictive Covenants (the Court recognizes that Restrictive Covenants are
a Contract into which Purchasers within a subdivision enter by virtue of taking title to real estate
encumbered by those Covenants), nothing in the Defendant’s counterclaims allege, nor was there
any proof, that the Restrictive Covenants were violated by the Plaintiffs in any particular.

As to Defendant’s Petition for Costs, as prevailing party in this matter, and with regard to
Defendant’s Motion for Costs and in light of the fact that Defendant prevailed in the litigation, in
both South Carolina common law and Rule 54 of the SCRCP provide for a prevailing party to
recover taxable costs as defined under Rule 54(e), and based upon the itemized statement of
taxable costs attached to Defendant’s Motion, it is appropriate that the Defendant recover its
taxable costs in the amount of $1,933.24.

Accordingly,
a. Defendant’s Motion for Attorney’s Fees is denied;
b. Defendant’s Motion for Costs is granted and Defendant is awarded costs in this

matter in the amount of $1,933.24.

IT IS SO ORDERED, ADJUDGED AND DECRE 7%"

Hon(')rable Stevén H.fo ) -
Resident Judge
Fifteenth Judicial Circuit

Conway, South Carolina
February 22 2012




