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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG
Trina Dawkins, as Personal Representative of CASE NO. 2020-CP-42-03593

the Estate of William Dawkins,

Plaintiff, ORDER REGARDING DEFENDANTS’ MOTIONS TO
VS. STAY AND MOTION TO COMPEL ARBITRATION
Fundamental Clinical and Operational
Services, LLC; Fundamental Administrative
Services, LLC; THI of South Carolina, LLC; THI
of South Carolina at Spartanburg, LLC; THI of
South Carolina at Magnolia Manor-
Spartanburg, LLC d/b/a Magnolia Manor-

Spartanburg,
Defendant(s).
Hearing Date: March 16th, 2021, at 2:30 p.m.
Hearing Judge: Grace Gilchrist Knie
Counsel for Plaintiff: William A. Jordan, III
Counsel for Defendants: Russell G. Hines
Court Reporter: Linda D. Moffitt

This matter was before the Court on March 16th, 2021, upon Defendants’ Four Motions
to Stay and Defendant THI of South Carolina at Spartanburg LLC’s Motion to Compel Arbitration
filed with the Court on February 12th, 2021. Attorney William A. Jordan, lll, was present
representing the Plaintiff, and Attorney Russell G. Hines was present representing all Defendants.
The Court Reporter was Linda D. Moffitt. The hearing was conducted via Judge Knie’s Virtual
Courtroom. Plaintiff’s counsel filed a Reply Memorandum on March 18th, 2021, and requested

sanctions pursuant to Rule 11, SCRCP.
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OVERVIEW AND PROCEDURAL BACKGROUND

This is a professional negligence case involving William Dawkins, who was admitted into
the Defendants’ facility on April 25th, 2017, for rehabilitation purposes following surgery and
hospitalization. Itis uncontested in the record that Mr. Dawkins signed no paperwork at the time
of his admission and that he had never signed a Power of Attorney, nor had a guardian appointed
for him. Present at the time of his admission was his daughter, Melissa Dawkins, who met with
an admissions officer of the Defendant facility, Kris Milner. During the course of this meeting,
Ms. Dawkins signed a 12 page Admission Agreement, a 5 page document titled “Authorizations,
Consents, & Acknowledgements,” and a one page Arbitration Agreement. Ms. Dawkins also
signed 3 other single page consent forms. Defendants have asserted that the Arbitration
Agreement is enforceable because Ms. Dawkins held herself out as her father’s agent,
represented that she had the authority to sign these documents on his behalf, and that the
Dawkins’ estate should be bound by the Arbitration Agreement, which has merged with the
Admission Agreement. Plaintiff has argued that the Arbitration Agreement is not enforceable
because there was no such agreement that Mr. Dawkins had with any of the Defendants, that
Ms. Dawkins did not have the authority to sign the agreement on her father’s behalf, and that
the Dawkins’ estate cannot be estopped from bringing this action in tort where no enforceable
Arbitration Agreement exists.

The only evidence in the record concerning the circumstances of the meeting has been
presented by the Plaintiff. Ms. Dawkins, in her affidavit, has stated that she repeatedly
represented to Ms. Milner that she did not have legal authority to sign the documents on her

father’s behalf, and only signed when she was told that her father would not be admitted to the

Page 2 of 13

ROA 002

£65€027dD0202#3ASVYD - SYI1d NOWINOD - 9HdNANVLHVdS - INd 8t 80 1dV T20Z - 3114 ATIVOINOH1D3 13





facility without signatures on the paperwork. She further stated that she was not given an
opportunity to review the documents in full and that the Arbitration Agreement was not
explained to her. Defendants have presented no factual evidence that Melissa Dawkins had the
authority to bind her father to an Arbitration Agreement, and Defendants agree that Melissa
Dawkins was not her father’s Power of Attorney and that Mr. Dawkins was competent at the time
of his admission. Despite this, Defendants filed this motion.

To address a final procedural matter, the parties have been engaged in this case for over
one year. The Plaintiff has presented evidence that copies of any agreements between the
parties, including Arbitration Agreements or admission documents, were requested as early as
February 18th, 2020, but that these documents were not provided in response to an initial record
request. The Plaintiff filed the Notice of Intent on April 24th, 2020, and asked the Defendants to
immediately disclose any Arbitration Agreements or move to compel arbitration if the
Defendants believed an arbitration defense existed. The Defendants did not, and instead
engaged in NOIl-phase mediation on October 12th, 2020, again without raising an arbitration
defense. After the Plaintiff filed suit, the Defendant refused to produce any of the
aforementioned documents upon which it bases its motion, objecting and stating for the first
time its intent to compel arbitration in January of 2021. The Plaintiff was granted access to the
one page Arbitration Agreement for the first time on February 12th, 2021, when these motions
were filed, but the remainder of the supporting documents were not produced until the day prior

to the hearing, when the Defendants filed their memorandum in support of their motions.
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LEGAL ANALYSIS

The parties agree the Arbitration Agreement is governed by the Federal Arbitration Act
(hereinafter “FAA”). While there is a presumption in favor of Arbitration Agreements, this
presumption only applies where there is a valid Arbitration Agreement. EEOC v. Waffle House,
534 U.S. 279 (2002); Toler’s Cove Homeowners Ass’n, Inc. v. Trident Constr. Co., Inc., 355 S.C. 605,
612, 586 S.E. 2d 581 (2003). However, not all Arbitration Agreements are enforceable. Where
the FAA does apply, the Arbitration Agreement is subject to the same defenses applicable to all
other contracts as discussed below. Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63, (2010).
Whether the parties agreed to arbitrate is a question of substantive state law. In Chassereau v.
Global Sun Pools, Inc., the Supreme Court stated:

Although we are constrained to resolve all doubts in favor of arbitration, this is

not an absolute truism intended to replace careful judicial analysis. While actions

taken in an arrangement such as the one entered into by these parties might have

the potential to generate several legal claims and causes of action, we have no

doubt that Chassereau did not intend to agree to arbitrate the claims she asserts

in the instant case. Accordingly, we hold that these claims are not covered by the

Arbitration Agreement at issue in the instant case.

373 S.C. 168 (2007).

While the FAA includes a presumption favoring arbitration, it only applies after the court
finds there is a valid, enforceable Arbitration Agreement. 9 U.S.C. § 4 (“The court shall make an
order directing the parties to proceed to arbitration” but only “upon being satisfied that the
making of the agreement...is not in issue”). The FAA looks to state law to decide the threshold

qguestions of contract formation. Therefore, Arbitration Agreements guided by the FAA are

subject to the same defenses applicable to all other contracts. The judicial inquiry may include
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an examination of authority, such as apparent or authority, whether a valid power of attorney
exists, as well as other grounds existing at law or equity, including competency.

In determining whether a particular dispute can be compelled into arbitration, this Court
must first determine whether a valid agreement to arbitrate exists between the parties. The party
seeking to enforce an agreement to arbitrate has the burden of establishing the existence of a
valid Arbitration Agreement. See Aiken v. World Finance Corp. of S.C., 373 S.C. 144, 149, 644
S.E.2d 705, 708 (2007); MBNA America Bank, N.A. v. Christianson, 377 S.C. 210, 659 S.E.2d 209
(S.C. Ct. App. 2008). In determining whether an agreement to arbitrate exists, “the court should

”nm

apply ‘ordinary state-law principles that govern the formation of contracts.”” Towles v. United
Healthcare Corp., 338 S.C. 29, 37, 524 S.E. 2d 839, 844 (Ct. App.1999). Arbitration is available only
when the parties involved contractually agree to arbitrate. /d. South Carolina common law requires
that, in order to have a valid and enforceable contract, there must be a meeting of the minds
between the parties with regard to all essential and material terms of the agreement. Player v.
Chandler, 299 S.C. 101, 382 S.E. 2d 891(1989). Arbitration will be denied if a court determines no
agreement to arbitrate existed. S.C. Code Ann. § 15-48-20(a).

In this case, there is no valid and enforceable contract. William Dawkins signed no
Arbitration Agreement nor did he sign any other document giving Melissa the express authority
to sign for him. The Defendants have made what is essentially an apparent agency argument,
arguing that because Melissa Dawkins signed the agreement, she must have held herself out as
her father’s agent. Defendants have no specific evidence to support this claim and have not

presented an affidavit from any individual concerning the circumstances of the meeting in

guestion. The evidence of the record does not support their argument. Ms. Dawkins has stated
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that she repeatedly informed Defendants’ employee that she did not have the legal authority to
sign for her father, but only signed the paperwork upon being informed that her father would
not be admitted to the facility without a signature. Out of concerns of her father’s health and
safety, she signed the paperwork, but not without the aforementioned caveats.

The facts of this case are very similar to several recent holdings in South Carolina. In the
Coleman case, decedent’s sister did not have power of attorney — she was authorized by the
Adult Health Care Consent Act to make medical decisions only for the patient —and when placing
decedent in health care facility, executed both an Admission Agreement and Arbitration
Agreement on behalf of decedent. Coleman v. Mariner Health Care, Inc., 407 S.C. 346, 755 S.E.2d
450 (2014). The court held that the scope of the Act is to ensure that the patient’s wishes
concerning her medical treatment are honored whenever possible, and that it does not confer
authority to execute a document which involves neither health care nor financial terms for
payment of such care. /d. at 454. Further, the court noted the importance of the “separatedness”
of the Arbitration Agreement and Admission Agreement; specifically, there was a “Residential
Admission and Financial Agreement” and an “Agreement for Arbitration.” Id. at 454-55. “The
scope of Sister's authority to consent to ‘decisions concerning Decedent's health care’ extended
to the Admission Agreement, which was the basis upon which Facility agreed to provide health
care and Sister agreed to pay for it. The separate Arbitration Agreement concerned neither
health care nor payment, but instead provided an optional method for dispute resolution
between Facility and Decedent or Sister should issues arise in the future.” Id. at 454. Because

admission to the facility for health-related needs was not contingent upon execution of the
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Arbitration Agreement, it could not be said that the signatory had any authority to bind the
patient as to the separate, voluntary Arbitration Agreement. /d.

Our Supreme Court has held that a surrogate without proper legal authority cannot bind
a person to arbitration.

The scope of Sister's authority to consent to "decisions concerning Decedent's

health care" extended to the Admission Agreement, which was the basis upon

which Facility agreed to provide health care and Sister agreed to pay for it. The

separate Arbitration Agreement concerned neither health care nor payment, but

instead provided an optional method for dispute resolution between Facility and

Decedent or Sister should issues arise in the future. Under the Act, Sister did not

have the capacity to bind Decedent to this voluntary Arbitration Agreement. We

therefore affirm the circuit court's holding that the Act did not confer authority on

Sister to execute a document which involved neither health care nor financial

terms for payment of such care.

Coleman v. Mariner Health Care, Inc., 407 S.C. 346, 755 S.E.2d 450 (2014).

The Court of Appeals addressed these issues in the Hodge case, where the Resident was
admitted to a nursing facility while competent and without any Power of Attorney. Hodge v.
UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 550, 813 S.E.2d 292, 295 (Ct. App.
2018). In Hodge, the decedent’s husband signed all paperwork on her behalf, including an
Arbitration Agreement. /d. at 550, 813 S.E.2d at 296. The Court of Appeals affirmed the Circuit
Court’s finding that “Husband's signing of the Arbitration Agreement, Admission Agreement, and
other forms does not make him [wife]’s agent. [Wife] did not have a health care power of
attorney. Additionally, the Facility knew she was competent at the time of admission as indicated
by the doctor's examination and allowed her to sign other forms. The record contains no evidence

from the Facility that [Wife], as the principal, represented Husband was her agent.” Hodge at

573-74,813 S.E.2d at 308.
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The Court found that even if the Husband did have the authority to make some decisions
on her behalf, this did not extend to waiving the Constitutional right to a jury trial: “Moreover,
even if Husband had authority to handle finances or make health care decisions, as Appellants
contend is evidenced by Husband signing past healthcare documents, this court has held ‘the
authority conveyed by a principal to an agent to handle finances or make health care decisions
does not encompass executing an agreement to resolve legal claims by arbitration, thereby
waiving the principal's right of access to the courts and to a jury trial.” Id. at 547, 813 S.E.2d at
308 (citing Thompson v. Pruitt Corp., 416 S.C. 43, 784 S.E.2d 679 (Ct. App.2016).

This Court finds the authority from Coleman and Hodge are persuasive in this case. This
precedent clearly stands for the proposition that when a healthcare facility attempts to bind a
patient to an Arbitration Agreement signed by a family member, the facility must make a clear
showing that the family member was a legal agent of the patient. Our Courts have indicated that
without a Power of Attorney, or some other express delegation of authority by the principal,
there is no actual legal authority for an alleged agent to bind the principal to any agreement, or
to do anything beyond making healthcare decisions for an incompetent patient. In this case, the
Defendants have presented no evidence to show that Ms. Dawkins held herself out as her father’s
agent in any way, and the only evidence of record shows that she did the opposite.

As a final legal matter, the Defendants have asserted Ms. Dawkins signed the Admission
Agreement based upon apparent authority, and that this agreement ultimately merged with the
Arbitration Agreement. As a threshold matter, this argument fails for the aforementioned
reasons: the Admission Agreement is not binding on Mr. Dawkins or his estate because Melissa

Dawkins did not have the authority to sign it on his behalf. Even if this were true, the evidence
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of the record does not support the Defendants’ merger argument. As discussed at length in
Coleman, merger does not occur where the documents recognize the "separatedness" of the
Arbitration Agreement, which is indicative of an intent that the common law doctrine of merger
not apply. See Coleman, 407 S.C. at 355, 755 S.E.2d at 455. In Coleman, 407 S.C. at 350, 755 S.E.2d
at 452, Ann Coleman signed several documents, including Arbitration Agreements, when
admitting her sister to a health care facility. Coleman brought suit after her sister's death, and
the facility sought to compel arbitration. /d. The circuit court denied the motion to compel. /d.
On appeal, the Coleman court found the language in the section titled "Entirety of Agreement"
"recognizes the 'separatedness' of the [Arbitration Agreement] and the Admission Agreement,
not a merger of the two contracts." Coleman, 407 S.C. at 355, 755 S.E.2d at 455. Furthermore,
the court noted that the "Entirety of Agreement" clause creates an ambiguity as to merger, and
"the law is clear that any ambiguity...is construed against the drafter...." Id. at 355-56, 755 S.E.2d
at 455. The Coleman court ruled the circuit court properly denied [the health care facility's]
equitable estoppel arguments because no merger occurred. /d. at 356, 755 S.E.2d at 455.
Additionally, merger does not occur where an Arbitration Agreement and Admission
Agreement are governed by different law, reference each other separately, provide different
mechanisms by which they can be revoked, are separately paginated, and have their own
signature page. See Hodge, 422 S.C. at 562-563, 813 S.E.2d at 302. In Hodge, 422 S.C. at 550, 813
S.E.2d at 295, Mable Hodge entered a rehabilitation facility. /d. Mable's husband executed
various documents related to her admission, including an Arbitration Agreement and an
Admission Agreement. /d. Mable was not present at the time her husband signed these

documents on the day before her admission because she was still in the hospital. /d. However,
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Mable was competent at the time of her admission. Id. 422 S.C. at 550, 813 S.E.2d at 296. The
circuit court denied [the facility's] motion to dismiss or compel arbitration. /d. The facility
appealed arguing the circuit court erred in finding the Arbitration Agreement was separate from
the Admission Agreement because the two documents were merged. /d. 422 S.C. at 556, 813
S.E.2d at 299. The Court of Appeals upheld the circuit court, finding the Admission Agreement
and Arbitration Agreement did not merge. /d. 422 S.C. at 563, 813 S.E.2d at 302.

The Court based its rulings on the fact that the "Admission Agreement indicated it was
governed by South Carolina law, whereas the Arbitration Agreement stated it was governed by
federal law." Id. 422 S.C. at 562, 813 S.E.2d at 302. Additionally, similar to Coleman, the
Arbitration Agreement recognized separatedness because it referenced the two documents
separately, "stating '[a]ny and all claims or controversies arising out of or in any way relating to
this Agreement or the Patient/Resident's Admission Agreement." Id. Furthermore, the
Arbitration Agreement stated it could be revoked within thirty days, while the Admission
Agreement did not contain such an indication; rather, it provided the Admission Agreement could
only be amended by the patient with written agreement executed by the facility and the patient.
The Court noted that each document was separately paginated and had its own signature page.
Finally, signing the Arbitration Agreement was not a precondition to admission. /d. 422 S.C. at
562-63, 813 S.E.2d at 302. Based on this, the Court of Appeals found the Admission Agreement
and Arbitration Agreement did not merge. Id. 422 S.C. at 563, 813 S.E.2d at 302. Therefore,
because Mable received no benefit from the Arbitration Agreement, equitable estoppel did not

bar Mable's claims. /d.
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This case has many similarities to Coleman and Hodge: the Admission Agreement and the
Arbitration Agreement are two separate documents; the Admission Agreement contemplates
interpretation under state law while the Arbitration Agreement states that it is solely to be
interpreted under federal law; the documents are separately paginated; the documents are titled
separately; the documents have separate filenames; and, the documents have separate signature
and date blocks.

Sanctions

During the March 16th, 2021, hearing Plaintiff's counsel requested leave of the Court to
file a responsive Memorandum and to supplement the record, on the basis that the Defendants
had withheld critical documents and had produced them upon the eve of the hearing. The Court
granted this request. Plaintiff's counsel filed a Reply Memorandum on March 18th, 2021, and
requested Sanctions pursuant to SCRCP Rule 11, on the basis that the Defendants had withheld
documents, and also on the basis that the Defendants motions were frivolous.

Rule 11 of the SCRCP allows a Court to impose an appropriate sanction upon motion or
upon its own initiative, if no good ground exists to support a motion. Rule 11, SCRCP. Such
sanctions may include reasonable expenses incurred by the defending party. Rule 11, SCRCP.
Plaintiff contends, as outlined in the procedural history of this case, that Defendants gave no
indication that they were pursuing an arbitration defense, despite repeated requests from the
Plaintiff. Plaintiff further contends that the Defendants also refused to produce critical arbitration
documents when requested and did not produce the documents or provide that this conduct
continued for over a year and did not end until less than 24 hours prior to the hearing. At the

time the Defendants filed their motion, their position was that a one page Arbitration Agreement
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should be enforced pursuant to the FAA. Further that Defendants failed to disclose that they
intended to pursue merger and estoppel arguments based on the Admission Agreement or
apparent or inherent authority agreements based on the Admission Agreement and healthcare
consents. Plaintiff contends that Defendants were in possession of the aforementioned
documents for approximately four years, but had repeatedly refused to disclose them. Plaintiff
further contends that Defendants waited until the evening before the hearing to file a lengthy
Memorandum of Law that included the supporting documents. Plaintiff alleges that the
Defendants’ conduct has caused Plaintiff to incur additional expenses and that the Defendants
have prejudiced Plaintiff by causing considerable delay, refusing to participate in discovery, and
concealing the grounds for their motions.
CONCLUSION:

The Court acknowledges and appreciates the amount of research and preparation for the
hearing by Counsel, as well as, the professionalism of Counsel in their presentations to the Court.
After careful consideration of the record, memoranda, arguments presented, and the applicable
law, the Court finds, and it is Ordered:

That Defendants’ Four Motions to Stay and Defendant THI of South Carolina at
Spartanburg LLC’s Motion to Compel Arbitration filed with the Court on February 12th, 2021, are
respectfully denied; is further ordered,

That Plaintiff’'s Motion for Sanctions made pursuant to Rule 11 of the SCRCP is respectfully
denied at this time, however said motion may be renewed by Plaintiff and heard by the trial judge

in this action.

Page 12 of 13

ROA 012

£65€027dD0202#3ASVYD - SYI1d NOWINOD - 9HdNANVLHVdS - INd 8t 80 1dV T20Z - 3114 ATIVOINOH1D3 13





April 8th, 2021

IT IS SO ORDERED:

/s/Grace Gilchrist Knie
The Honorable Grace Gilchrist Knie
Seventh Judicial Circuit
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Spartanburg Common Pleas

Case Caption: Trina Dawkins, As Pr Of The Estate Of William DawkinsVS
Fundamental Clinical And Operational Services, LIc, defendant, et al

Case Number: 2020CP4203593

Type: Order/Stay

IT ISSO ORDERED.

S/IGRACE GILCHRIST KNIE - 2760

Electronically signed on 2021-04-08 16:41:49 page 14 of 14
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
)
) C.A. No. 2020-CP-42-03593
Trina Dawkins, )
as Personal Representative of the Estate )
Of William Dawkins, )
)
Plaintiff, )
VS. )
) INITIAL
) ORDER REGARDING MOTION
White Oak Estates, Inc.; White Oak ) FOR RECONSIDERATION
Management, Inc.; and White Oak )
Manor, Inc., )
)
Defendants. )
)
Hearing Judge: Grace Gilchrist Knie
Counsel for Plaintiff/s: William A. Jordan, 111

Counsel for Defendant/s: D. Jay Davis, Jr.

A Rule 59(e) SCRCP motion to reconsider and to alter or amend this Court’s order issued
on April 8th, 2021, has been received from the Defendants, filed with the Court on April 19th,
2021, and properly served on The Court per Rule 59(g) SCRCP. Pursuant to Rule 59(f), SCRCP,
the Court, in its discretion, may decide the motion based on briefs without oral argument. The
Court will decide the issue on written submissions. Written submissions are not required by the
non-moving party, but will be considered. The moving party may rely upon what has been filed
or may supplement.

The deadline to file written submissions regarding these motions is 5:00 P.M. on Friday,
May 21st, 2021. Any submissions in reply must be filed by 5:00 p.m. on Wednesday, May 26th,

2021. A copy of any documents filed must be forwarded immediately to the undersigned judge
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and to opposing counsel/self-represented party. The copies to the judge shall be sent by mail to
180 Magnolia Street, Spartanburg, South Carolina 29306, and/or by electronic mail to:

gknielc(@scourts.org; gkniej@sccourts.org; and gkniesc(@sccourts.org.

AND IT IS SO ORDERED.

May 12th, 2021 /s/Grace Gilchrist Knie
Grace Gilchrist Knie, Judge
Seventh Judicial Circuit
Spartanburg, SC
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Spartanburg Common Pleas

Case Caption: Trina Dawkins, As Pr Of The Estate Of William DawkinsVS
Fundamental Clinical And Operational Services, LIc, defendant, et al

Case Number: 2020CP4203593

Type: Order/Other

IT ISSO ORDERED.

S/IGRACE GILCHRIST KNIE - 2760

Electronically signed on 2021-05-12 20:54:01 page 3 of 3
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

Trina Dawkins, as Personal
Representative of the Estate of William
Dawkins,

Plaintiff,
VS.

Fundamental Clinical and Operational
Services, LLC; Fundamental Administrative
Services, LLC; THI of South Carolina,
LLC; THI of South Carolina at Spartanburg,
LLC; THI of South Carolina at Magnolia
Manor-Spartanburg, LLC d/b/a Magnolia
Manor-Spartanburg,

Defendants.

N N N N N N N N N N N N N N N SN N N N N N N N

Hearing Judge:
Counsel for Plaintiff/s:

Counsel for Defendant/s:

IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

C.A. No. 2020-CP-42-03593

FINAL
ORDER REGARDING MOTION
FOR RECONSIDERATION

Grace Gilchrist Knie
William A. Jordan, III
Donald Jay Davis, Jr.

A Rule 59(e) SCRCP motion to reconsider and to alter or amend this Court’s order issued

on April 8th, 2021, has been received from the Defendants, filed with the Court on April 19th,

2021, and properly served on The Court per Rule 59(g) SCRCP. Pursuant to Rule 59(f), SCRCP,

The Court indicated to the parties by prior order that it would decide the issue on written

submissions. Further, the Court informed the parties that written submissions were not required

by the non-moving party, and that the moving party could rely upon its filings or supplement.

The deadlines to file written submissions regarding the motion have now passed.
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After careful consideration of the able arguments and filings of Counsel and review of the
record, the Court is unable to discover any material fact or principle of law that either has been
overlooked or disregarded and further finds no error of law or fact not appropriately considered.

Accordingly, the Motion for Reconsideration made pursuant to Rule 59, SCRCP, ! is DENIED.

AND IT IS SO ORDERED.

May 28th, 2021 /s/Grace Gilchrist Knie
Spartanburg, SC Grace Gilchrist Knie, Judge
Seventh Judicial Circuit

1 The Court, in its discretion, has determined this Motion on the filings,
without oral argument, pursuant to Rule 59(f), SCRCP.
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Spartanburg Common Pleas

Case Caption: Trina Dawkins, As Pr Of The Estate Of William DawkinsVS
Fundamental Clinical And Operational Services, LIc, defendant, et al

Case Number: 2020CP4203593

Type: Order/Other

IT ISSO ORDERED.

S/IGRACE GILCHRIST KNIE - 2760

Electronically signed on 2021-05-28 17:08:59 page 3 of 3

ROA 020

€65E0Z1dD020¢#3ASVI - SYA1d NONINOD - ODdNANVLIVdS - INd €0:¢ TO UnC TZ0¢Z - d3TId AT1VIINOHLO3 T3





STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

Trina Dawkins, as Personal Representative of
the Estate of William Dawkins,

Plaintiff(s),
VS.

Fundamental Clinical and Operational
Services, LLC, Fundamental Administrative
Services, LLC, THI of South Carolina, LLC, THI
of South Carolina at Spartanburg, LLC, THI of
South Carolina at Magnolia Manor-
Spartanburg, LLC d/b/a Magnolia Manor-
Spartanburg,

Defendant(s).

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

C.A. No.: 2020-CP-42-

SUMMONS

TO THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a copy of

which is herewith served upon you, and to serve a copy of your Answer to said Complaint upon
the subscribers at their office, 622 Wade Hampton Blvd., Greenville, South Carolina 29609, within
thirty (30) days, after service hereof, exclusive of the day of such service, and if you fail to answer
the Complaint within the time aforesaid, the Plaintiff in this action will apply to the Court for

judgment by default for relief demanded in said Complaint.

Respectfully submitted,

s/William A. Jordan, Il

William A. Jordan, Ill, S.C. Bar #: 101271
Jordan Law Center, LLC

622 Wade Hampton Boulevard
Greenville, South Carolina 29609
William@jordanlawcenter.com

(864) 235-0147
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG
C.A. No.: 2020-CP-42-
Trina Dawkins, as Personal Representative of
the Estate of William Dawkins,

Plaintiff(s),
VS.
COMPLAINT
Fundamental Clinical and Operational (JURY TRIAL DEMANDED)
Services, LLC, Fundamental Administrative
Services, LLC, THI of South Carolina, LLC, THI
of South Carolina at Spartanburg, LLC, THI of
South Carolina at Magnolia Manor-
Spartanburg, LLC d/b/a Magnolia Manor-
Spartanburg,

Defendant(s).

Plaintiff, complaining of the Defendants, would respectfully show the Court as follows:

1. The Plaintiff is a citizen and resident of the County of Spartanburg, State of South
Carolina.
2. Magnolia Manor of Spartanburg is a community residential care facility operating

in Spartanburg County, South Carolina.

3. Upon information and belief, Defendant Fundamental Clinical and Operational
Services, LLC, is a corporation organized and existing pursuant to the laws of Delaware but doing
business in South Carolina.

4, Upon information and belief, Defendant Fundamental Administrative Services,
LLC is a corporation organized and existing pursuant to the laws of Delaware but doing business

in South Carolina.
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5. Upon information and belief, Defendant THI of South Carolina, LLC is a corporation
organized and existing pursuant to the laws of Delaware but doing business in South Carolina.

6. Upon information and belief, Defendant THI of South Carolina at Spartanburg, LLC
is a corporation organized and existing pursuant to the laws of Delaware but doing business in
South Carolina.

7. Upon information and belief, Defendant THI of South Carolina at Magnolia Manor-
Spartanburg, LLC d/b/a Magnolia Manor-Spartanburg is a corporation organized and existing
pursuant to the laws of Delaware but doing business in South Carolina.

8. Upon information and belief, the Defendants own and operate a skilled nursing
facility located at 375 Serpentine Drive, Spartanburg, South Carolina.

9. This Court has personal and subject matter jurisdiction over this case and venue is
proper in this Court.

10. This is a survival action brought pursuant to S.C. Code § 15-5-90, et seq., for the
benefit of William Dawkins, for conscious pain and suffering.

11. This is a wrongful death action brought pursuant to S.C. Code § 15-51-10, et seq.,
for the benefit of the beneficiaries of William Dawkins’ Estate, by Trina Dawkins, as Personal
Representative of the Estate.

12. On or around April 25, 2017, William Dawkins was admitted to the Defendants’
facility for rehabilitation following his discharge from Spartanburg Hospital for Restorative Care.

13. Mr. Dawkins had multiple pressure ulcers and other wounds that required
medical care and cleaning in order to facilitate proper healing and prevention of infection.

14. Defendants were fully aware that Mr. Dawkins’ wounds required medical care,
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and that he had been placed at their facility so that these wounds could be evaluated, monitored,
and cleaned.

15. The Defendants failed to appropriately assess Mr. Dawkins’ condition and based
on that assessment, failed to provide a safe environment for Mr. Dawkins at Magnolia Manor
Spartanburg.

16. The Defendants failed to monitor Mr. Dawkins adequately and failed to provide
him assistance and other interventions to prevent him from developing an infection, developing
gangrenous and necrotic tissue, and developing further pressure ulcers during his stay at the
facility.

17. As a result of the Defendants’ negligence, Mr. Dawkins was admitted to
Spartanburg Medical Center on June 22, 2017.

18. As a result of the infection, Mr. Dawkins underwent an irrigation and debridement
procedure for serious advancement of his leg wounds on June 30, 2017. On July 13, 2017, he was
admitted to Spartanburg Restorative Care.

19. On August 16, 2017, Mr. Dawkins underwent an additional wound debridement
at Spartanburg Medical Center.

20. Mr. Dawkins required significant additional treatment as a result of the negligence
of the Defendants.

21. Defendants were fully aware that Mr. Dawkins suffered from pressure ulcers and
had been placed at their facility so that his health conditions could be evaluated, monitored, and
controlled.

22. The Defendants deviated from the standard of care and failed to assess, treat, and
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monitor the condition of Mr. Dawkins’ pressure ulcers. The staff failed to timely develop and
implement a plan of care. The nursing staff did not follow the recommendations of the wound
nurse nor the physician’s orders regarding repositioning and other interventions.

23. As aresult, Mr. Dawkins suffered grievous bodily injuries. Mr. Dawkins was placed
in the rehabilitation center in an attempt to treat and heal his injuries, and lived out the remaining
years of his life dealing with the complications of these injuries. He incurred substantial costs for
medical treatment and did undergo tremendous physical and emotional pain, anguish, and
suffering prior to his death.

24. The injuries caused and/or hastened Mr. Dawkins’ death.

25. The injuries and damages as hereinafter set forth were caused by the grossly
negligent and reckless conduct of Defendants in one or more of the following particulars:

a) In failing to evaluate, monitor, and control Mr. Dawkins’
health conditions;

b) In failing to properly supervise Mr. Dawkins when they
knew, or should have known, of the inherent dangers posed
by his health conditions;

c) In placing Mr. Dawkins in peril;
d) In failing to protect Mr. Dawkins;
e) In failing to notify its employees and/or agents of Mr.

Dawkins’ health conditions and medical requirements;
f) In failing to notify its employees and/or agents that Mr.

Dawkins’ wounds required monitoring and evaluation to
ensure infection did not develop;
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g)

h)

j)

k)

In failing to notify its employees and/or agents that Mr.
Dawkins’ wounds required proper cleaning to avoid
infection;

In failing to properly supervise Mr. Dawkins;
In failing to provide Mr. Dawkins with the degree of care
and supervision ordered by his physician and owed as a

duty to Mr. Dawkins;

In failing to meet the accepted standard of care required by
and owed to Mr. Dawkins;

In failing to take any precautions to prevent Mr. Dawkins
from developing an infection;

In exhibiting reckless disregard for the life and safety of
Mr. Dawkins;

In failing to properly attend to or care for Mr. Dawkins;
and/or

In failing to conduct meaningful routine care checks of its
patients to ensure their safety.

26. As a proximate result of the Defendants’ gross negligence set forth above,

Plaintiff William Dawkins suffered damages. Plaintiff’'s damages include, but are not limited to:

a)
b)
c)
d)
e)

f)

Mental and emotional distress;
Medical expenses;

Conscious pain and suffering;
Loss of enjoyment of life;
Wrongful death;

Punitive damages; and

ROA 027

€65€0217dD0202¢#3aASVYO - SVATd NONINOD - 9HNANVLIVdS - INd SE¥ ¥T 190 020¢ - d3T1Id ATIVOINOYL1LO3 13





g) Actual damages.

27. As a proximate result of the Defendants’ gross negligence and improper
treatment, resulting in the death of Mr. Dawkins, his beneficiaries suffered damages including:

a) Loss of companionship, society, services and the aid and comfort of
William Dawkins; and

b) Mental anguish and emotional trauma.

28. As a proximate result of these acts of gross negligence and improper treatment,
William Dawkins suffered conscious pain and suffering recoverable pursuant to S.C. Code § 15-5-
90, et seq., including actual and punitive damages.

29. As a proximate result of these acts of gross negligence and improper treatment
which proximately caused Mr. Dawkins’ death, his beneficiaries have suffered damages
recoverable pursuant to S.C. Code § 15-51-10, et seq., including financial loss, loss of family
services, mental shock and suffering, wounded feelings, grief and sorrow, loss of companionship
and punitive damages.

WHEREFORE, having fully set forth her complaint, Plaintiff prays for the relief set forth
above, for actual and punitive damages to be determined by a jury and for any other relief that
the Court deems just and proper.

Respectfully submitted,

s/William A. Jordan, Il
William A. Jordan, Ill, S.C. Bar #: 101271
Jordan Law Center, LLC

622 Wade Hampton Boulevard
Greenville, South Carolina 29609
William@jordanlawcenter.com
(864) 235-0147

Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCUIT
TRINA DAWKINS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE
OF WILLIAM DAWKINS,

CASE NO. 2020-CP-42-03593

PLAINTIFF,
VS.

FUNDAMENTAL CLINICAL AND
OPERATIONAL SERVICES, LLC;

)

)

)

)

)

)

)

)

g
FUNDAMENTAL ADMINISTRATIVE )  ANSWER ON BEHALF OF DEFENDANT

)

)

)

)

)

)

)

)

)

)

)

THI OF SOUTH CAROLINA AT

SERVICES, LLC; THI OF SOUTH SPARTANBURG, LLC

CAROLINA, LLC; THI OF SOUTH
CAROLINA AT SPARTANBURG, LLC;
THI OF SOUTH CAROLINA AT
MAGNOLIA MANOR-
SPARTANBURG, LLC D/B/A
MAGNOLIA MANOR-SPARTANBURG

DEFENDANTS.

TO: WILLIAM A. JORDAN, Ill, ATTORNEY FOR THE PLAINTIFF:

The Defendant THI of South Carolina at Spartanburg, LLC d/b/a Magnolia Manor-
Spartanburg (misidentified separately as “THI of South Carolina at Spartanburg, LLC” and “THI
of South Carolina at Magnolia Manor- Spartanburg, LLC d/b/a Magnolia Manor Spartanburg”
and hereinafter referred to as “this Defendant” or the “Facility”), by and through its undersigned
counsel and subject to and specifically reserving its right to compel this matter to arbitration and
without waiving any rights to have any and all claims dismissed, hereby answers and responds to
the allegations set forth in Plaintiff’s Complaint as follows:

1. All allegations of the Complaint not hereinafter admitted, qualified, or otherwise

explained are hereby expressly denied and strict proof is demanded thereof.
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2. This Defendant is without sufficient knowledge and information to respond to the
allegations set forth in Paragraph 1 of Plaintiff’s Complaint and, therefore, denies these
allegations and demands strict proof thereof.

3. This Defendant denies the allegations set forth in Paragraph 2 of Plaintiff’s
Complaint and demands strict proof thereof.

4. The allegations set forth in Paragraphs 3, 4 and 5 of Plaintiff’s Complaint are
directed at parties other than this Defendant and therefore no response is required. To the extent
a response is required, this Defendant denies those allegations to the extent they allege liability
or damages against this Defendant.

5. Responding to the allegations set forth in Paragraphs 6, 7 and 8 of Plaintiff’s
Complaint, this Defendant, properly identified as Defendant THI of South Carolina at
Spartanburg, LLC d/b/a Magnolia Manor- Spartanburg, admits those allegations insofar as they
allege that this Defendant is a Delaware limited liability company which is the sole licensee of
the skilled nursing facility at issue in Plaintiff’s Complaint located at 375 Serpentine Drive in
Spartanburg County, South Carolina. This Defendant denies any and all remaining allegations set
forth in the above Paragraphs to the extent they are inconsistent with this response and demands
strict proof thereof.

6. The allegations set forth in Paragraphs 9, 10 and 11 of Plaintiff’s Complaint call
for legal conclusions and therefore no response is required.

7. Responding to the allegations set forth in Paragraph 12 of Plaintiff’s Complaint,
this Defendant admits that Mr. Dawkins was a resident at the Facility, but would crave reference

to his skilled nursing charts and medical records for his date of admission and the facility from
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which he was discharged. Any allegations inconsistent with those contents or intended to assert
or imply liability as to this Defendant are denied and strict proof is demanded thereof.

8. Responding to the allegations set forth in Paragraph 13 of Plaintiff’s Complaint,
this Defendant would crave reference to Mr. Dawkins’ skilled nursing charts and medical records
for their contents related to the allegations in the above Paragraphs. Any allegations inconsistent
with those contents or intended to assert or imply liability as to this Defendant are denied and
strict proof is demanded thereof.

9. This Defendant denies the allegations set forth in Paragraph 14 of the Plaintiff’s
Complaint as stated and demands strict proof thereof.

10.  This Defendant denies the allegations set forth in Paragraphs 15 and 16 of the
Plaintiff’s Complaint and demands strict proof thereof.

11.  This Defendant denies the allegations set forth in Paragraph 17 of the Plaintiff’s
Complaint as stated and demands strict proof thereof.

12.  This Defendant is without sufficient knowledge and information to respond to the
allegations set forth in Paragraph 18 and 19 of Plaintiff’s Complaint and, therefore, denies these
allegations and demands strict proof thereof. Any allegations intended to assert or imply liability
as to this Defendant are denied and strict proof is demanded thereof.

13.  This Defendant denies the allegations set forth in Paragraph 20 of the Plaintiff’s
Complaint as stated and demands strict proof thereof.

14.  This Defendant denies the allegations set forth in Paragraph 21 of the Plaintiff’s

Complaint as stated and demands strict proof thereof.
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15.  This Defendant denies the allegations set forth in Paragraphs 22, 23, 24, 25, 26,
27, 28 and 29 of the Plaintiff’s Complaint, including all subparts, and demands strict proof
thereof.

16.  The Defendant denies the allegations set forth in the Plaintiff’s Prayer for Relief
in full.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

17.  This Court lacks jurisdiction over this matter because Plaintiff’s claims as to this
Defendant should be submitted to arbitration pursuant to a valid arbitration agreement entered
into between Mr. Dawkins’ representative and this Defendant, and therefore this matter should
be dismissed pursuant to Rule 12(b)(1) and Rule 12(b)(2) of the South Carolina Rules of Civil
Procedure and compelled to arbitration.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

18.  This action must be stayed until the validity of the Plaintiff’s arbitration
agreement is determined by the appropriate court.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

19. Plaintiff’s claim for punitive damages and an award of punitive damages would
violate those clauses of the Constitutions of the United States and South Carolina related to
privileges and immunities, due process and equal protection and this Defendant would further
assert the protections, defenses, and statutory rights set forth in S.C. Code Ann. § 15-32-510, et.
seq.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

20.  The Defendant asserts entitlement to all benefits, privileges, protections and

limitations on any punitive damages award under the South Carolina Fairness in Civil Justice Act

ROA 033

€65E021dD0202#3aASVD - SY3ATd NOININOD - DdNANVLHVdS - Nd 8¢Z:7 6T AON 0¢0¢ - d311d ATIVIOINOYLO3 13





of 2011, as codified in S.C. Code Ann. 8815-32-510, 15-32-520, 15-32-530 and 15-32-540 et

seq.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

21. Plaintiff’s Complaint fails to state facts sufficient to constitute a cause of action
and fails to state a claim upon which relief can be granted against the Defendant and should be
dismissed pursuant to South Carolina Rules of Civil Procedure 12(b)(6).

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

22, Plaintiff’s right to a recovery in this matter, if any, is limited by and subject to the
provisions of the South Carolina Noneconomic Damages Awards Act of 2005 which is codified
at SC Code 815-32-200 et seq., which is pled as a limitation or partial bar to the Plaintiff’s
claims and alleged damages.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

23.  The Defendant would affirmatively assert that, to the extent they were liable to
Plaintiff, which is vehemently denied, it would be entitled to any and all benefits, joint and
several liability protections, emergency situations limitations on liability, any and all monetary
limitations or caps of liability and/or damages under the Uniform Contributions Among
Tortfeasors Act, Noneconomic Damages Award Act, and Medical Malpractice Reform Bill,
including but not limited to §15-38-15; 8§15-32-200 et. seq.; §15-36-100; and §15-79-125 and
any other applicable provisions under the acts.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

24.  The Defendant would affirmatively assert the defense of intervening and

superseding negligence of third parties and/or non-parties to this action.
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FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

25.  The Defendant would allege that some of the injuries or damages sustained by the
Plaintiff or Plaintiff’s decedent, if any, were due to, caused and occasioned by a natural disease
process over which the Defendant had no control and, as such, this Defendant pleads such a
natural disease process as a complete or partial bar to this action.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

26.  Some or all of the Plaintiff’s claims are barred by the applicable Statute of
Limitations.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

27.  To the extent this Defendant is required to raise the affirmative defense of
comparative negligence under applicable South Carolina law in order to avoid an argument of
waiver by Plaintiff, the Defendant would assert Plaintiff’s damages, if any, should be
proportionately barred or reduced under the doctrine of comparative fault if such evidence is
found as the case proceeds.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

28.  The Defendant would affirmatively state that Plaintiff lacks standing to pursue
some or all of the claims she alleges.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

29. The care and treatment provided to Plaintiff’s decedent provided by the

Defendant was at all times in compliance with the governing standard of care.
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FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

30.  The Defendant hereby gives notice that it intends to rely upon such other
affirmative defenses as may become available or apparent during the course of discovery and
thus reserves the right to amend the Answer to assert any such defenses.

WHEREFORE, having fully answered the Plaintiff’s Complaint, this Defendant prays
that the Court issue an order compelling this matter to arbitration, dismissing this case with
prejudice and/or staying the matter, and that it be awarded the costs and reasonable fees

associated with this matter, and such other relief as this Court may deem just and proper.

YOUNG CLEMENT RIVERS, LLP

By: s/ D. Jay Dauvis, Jr.

D. Jay Dauvis, Jr.

James D. Gandy, IlI

T. Ashton Phillips, 111

P.O. Box 993, Charleston, SC 29402

(843) 577-4000; jdavis@ycrlaw.com
tgandy@ycrlaw.com; aphillips@ycrlaw.com
Attorneys for the Defendant THI of South Carolina
at Spartanburg, LLC d/b/a Magnolia Manor-
Spartanburg

Charleston, South Carolina

Dated: November 19, 2020
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

TRINA DAWKINS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE
OF WILLIAM DAWKINS,

PLAINTIFF,
VS.

FUNDAMENTAL CLINICAL AND
OPERATIONAL SERVICES, LLC;
FUNDAMENTAL ADMINISTRATIVE
SERVICES, LLC; THI OF SOUTH
CAROLINA, LLC; THI OF SOUTH
CAROLINA AT SPARTANBURG, LLC;
THI OF SOUTH CAROLINA AT
MAGNOLIA MANOR
SPARTANBURG, LLC D/B/A
MAGNOLIA MANOR SPARTANBURG

DEFENDANTS.

IN THE COURT OF COMMON PLEAS

N N N

SEVENTH JUDICIAL CIRCUIT

CASE NO. 2020-CP-42-03593

ANSWER ON BEHALF OF
FUNDAMENTAL ADMINISTRATIVE
SERVICES, LLC

N N N N N N N N N N N N N N N N N N N N N

TO:  WILLIAM A.JORDAN, I1l, ATTORNEY FOR THE PLAINTFF:

The Defendant Fundamental Administrative Services, LLC (hereinafter referred to as

“this Defendant”), hereby responds to the allegations set forth in Plaintiff’s Complaint as

follows:

1. Any and all allegations set forth in Plaintiff’s Complaint not hereinafter admitted,

denied, qualified, or otherwise explained are hereby expressly denied and strict proof is

demanded thereof.

2. This Defendant is without sufficient knowledge and information to respond to the

allegations set forth in Paragraph 1 of Plaintiff’s Complaint and, therefore, denies these

allegations and demands strict proof thereof.
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3. The allegations set forth in Paragraphs 2 and 3 of Plaintiff’s Complaint are
directed at parties other than this Defendant and therefore no response is required. To the extent
a response is required, this Defendant denies those allegations to the extent they allege liability
or damages against this Defendant.

4. Responding to Paragraph 4 of Plaintiff’s Complaint, this Defendant admits it is
limited liability company organized under the laws of the State of Delaware but denies the
remaining allegations set forth in the above Paragraph.

5. The allegations set forth in Paragraphs 5, 6 and 7 of Plaintiff’s Complaint are
directed at parties other than this Defendant and therefore no response is required. To the extent
a response is required, this Defendant denies those allegations to the extent they allege liability
or damages against this Defendant.

6. To the extent that the allegations set forth in Paragraph 8 of Plaintiff’s Complaint
are directed at this Defendant, they are denied and strict proof is demanded thereof.

7. The allegations set forth in Paragraphs 9, 10 and 11 of Plaintiff’s Complaint call
for legal conclusions and therefore no response is required.

8. This Defendant is without sufficient knowledge or information to form an opinion
as to the truth of the allegations set forth in Paragraphs 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28 and 29 of Plaintiff’s Complaint and therefore denies the same and demands
strict proof thereof. This Defendant has never been a licensed operator of a skilled nursing
facility and never provided care or treatment to Mr. Dawkins or any person. This Defendant
further denies any interaction or relationship with Mr. Dawkins of any kind. To the extent the
allegations set forth in the above Paragraph are directed at parties other than this Defendant, no

response is required.
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9. The Defendant denies the allegations set forth in the Plaintiff’s Prayer for Relief
in full.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

10.  This Court lacks jurisdiction over this matter because Plaintiff’s claims as to this
Defendant should be submitted to arbitration pursuant to a valid arbitration agreement entered
into between Mr. Dawkins’ representative and the Facility Defendant, and therefore this matter
should be dismissed pursuant to Rule 12(b)(1) and Rule 12(b)(2) of the South Carolina Rules of
Civil Procedure and compelled to arbitration.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

11.  This action must be stayed until the validity of the Plaintiff’s arbitration
agreement is determined by the appropriate court.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

12.  This Court lacks jurisdiction over this Defendant and therefore this matter should
be dismissed pursuant to Rule 12(b)(2) of the South Carolina Rules of Civil Procedure.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

13. Plaintiff’s claim for punitive damages and an award of punitive damages would
violate those clauses of the Constitutions of the United States and South Carolina related to
privileges and immunities, due process and equal protection and this Defendant would further
assert the protections, defenses, and statutory rights set forth in S.C. Code Ann. § 15-32-510, et.
seq.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

14.  The Defendant asserts entitlement to all benefits, privileges, protections and

limitations on any punitive damages award under the South Carolina Fairness in Civil Justice Act
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of 2011, as codified in S.C. Code Ann. §8815-32-510, 15-32-520, 15-32-530 and 15-32-540 et
seq.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

15. Plaintiff’s Complaint fails to state facts sufficient to constitute a cause of action
and fails to state a claim upon which relief can be granted against the Defendant and should be
dismissed pursuant to South Carolina Rules of Civil Procedure 12(b)(6).

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

16. Plaintiff’s right to a recovery in this matter, if any, is limited by and subject to the
provisions of the South Carolina Noneconomic Damages Awards Act of 2005 which is codified
at SC Code 815-32-200 et seq., which is pled as a limitation or partial bar to the Plaintiff’s
claims and alleged damages.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

17.  The Defendant would affirmatively assert that, to the extent they were liable to
Plaintiff, which is vehemently denied, it would be entitled to any and all benefits, joint and
several liability protections, emergency situations limitations on liability, any and all monetary
limitations or caps of liability and/or damages under the Uniform Contributions Among
Tortfeasors Act, Noneconomic Damages Award Act, and Medical Malpractice Reform Bill,
including but not limited to §15-38-15; §15-32-200 et. seq.; §15-36-100; and §15-79-125 and
any other applicable provisions under the acts.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

18.  The Defendant would affirmatively assert the defense of intervening and

superseding negligence of third parties and/or non-parties to this action.
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FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

19.  The Defendant would allege that some of the injuries or damages sustained by the
Plaintiff or Plaintiff’s decedent, if any, were due to, caused and occasioned by a natural disease
process over which the Defendant had no control and, as such, this Defendant pleads such a
natural disease process as a complete or partial bar to this action.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

20.  Some or all of the Plaintiff’s claims are barred by the applicable Statute of
Limitations.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

21.  To the extent this Defendant is required to raise the affirmative defense of
comparative negligence under applicable South Carolina law in order to avoid an argument of
waiver by Plaintiff, the Defendant would assert Plaintiff’s damages, if any, should be
proportionately barred or reduced under the doctrine of comparative fault if such evidence is
found as the case proceeds.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

22.  The Defendant would affirmatively state that Plaintiff lacks standing to pursue
some or all of the claims she alleges.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

23.  The care and treatment provided to Plaintiff’s decedent provided by the

Defendant was at all times in compliance with the governing standard of care.
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FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

24.  The Defendant hereby gives notice that it intends to rely upon such other
affirmative defenses as may become available or apparent during the course of discovery and
thus reserves the right to amend the Answer to assert any such defenses.

WHEREFORE, having fully answered the Plaintiff’s Complaint, this Defendant prays
that the Court issue an order compelling this matter to arbitration, dismissing this case with
prejudice and/or staying the matter, and that it be awarded the costs and reasonable fees

associated with this matter, and such other relief as this Court may deem just and proper.

YOUNG CLEMENT RIVERS, LLP

By: s/ D. Jay Davis, Jr.

D. Jay Dauvis, Jr.

James D. Gandy, IlI

T. Ashton Phillips, 111

P.O. Box 993, Charleston, SC 29402

(843) 577-4000; jdavis@ycrlaw.com
tgandy@ycrlaw.com; aphillips@ycrlaw.com
Attorneys for the Defendant Fundamental
Administrative Services, LLC

Charleston, South Carolina

Dated: November 19, 2020
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCUIT
TRINA DAWKINS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE
OF WILLIAM DAWKINS,

CASE NO. 2020-CP-42-03593

PLAINTIFF,
VS.

)
)
)
)
)
)
)
)
FUNDAMENTAL CLINICAL AND )
OPERATIONAL SERVICES, LLC; )
FUNDAMENTAL ADMINISTRATIVE ) ANSWER ON BEHALF OF THI OF
SERVICES, LLC; THI OF SOUTH ) SOUTH CAROLINA,LLC
CAROLINA, LLC; THI OF SOUTH )
CAROLINA AT SPARTANBURG, LLC; )
THI OF SOUTH CAROLINA AT )
MAGNOLIA MANOR )
SPARTANBURG, LLC D/B/A )
MAGNOLIA MANOR SPARTANBURG )

)

)

)

)

DEFENDANTS.

TO: WILLIAM A. JORDAN, Ill, ATTORNEY FOR THE PLAINTFF:

The Defendant THI of South Carolina, LLC (hereinafter referred to as “this Defendant”),
hereby responds to the allegations set forth in Plaintiff’s Complaint as follows:

1. Any and all allegations set forth in Plaintiff’s Complaint not hereinafter admitted,
denied, qualified, or otherwise explained are hereby expressly denied and strict proof is
demanded thereof.

2. This Defendant is without sufficient knowledge and information to respond to the
allegations set forth in Paragraph 1 of Plaintiff’s Complaint and, therefore, denies these

allegations and demands strict proof thereof.
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3. The allegations set forth in Paragraphs 2, 3 and 4 of Plaintiff’s Complaint are
directed at parties other than this Defendant and therefore no response is required. To the extent
a response is required, this Defendant denies those allegations to the extent they allege liability
or damages against this Defendant.

4. Responding to Paragraph 5 of Plaintiff’s Complaint, this Defendant admits it is
limited liability company organized under the laws of the State of Delaware but denies the
remaining allegations set forth in the above Paragraph.

5. The allegations set forth in Paragraphs 6 and 7 of Plaintiff’s Complaint are
directed at parties other than this Defendant and therefore no response is required. To the extent
a response is required, this Defendant denies those allegations to the extent they allege liability
or damages against this Defendant.

6. To the extent that the allegations set forth in Paragraph 8 of Plaintiff’s Complaint
are directed at this Defendant, they are denied and strict proof is demanded thereof.

7. The allegations set forth in Paragraphs 9, 10 and 11 of Plaintiff’s Complaint call
for legal conclusions and therefore no response is required.

8. This Defendant is without sufficient knowledge or information to form an opinion
as to the truth of the allegations set forth in Paragraphs 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28 and 29 of Plaintiff’s Complaint and therefore denies the same and demands
strict proof thereof. This Defendant has never been a licensed operator of a skilled nursing
facility and never provided care or treatment to Mr. Dawkins or any person. This Defendant
further denies any interaction or relationship with Mr. Dawkins of any kind. To the extent the
allegations set forth in the above Paragraph are directed at parties other than this Defendant, no

response is required.
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9. The Defendant denies the allegations set forth in the Plaintiff’s Prayer for Relief
in full.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

10.  This Court lacks jurisdiction over this matter because Plaintiff’s claims as to this
Defendant should be submitted to arbitration pursuant to a valid arbitration agreement entered
into between Mr. Dawkins’ representative and the Facility Defendant, and therefore this matter
should be dismissed pursuant to Rule 12(b)(1) and Rule 12(b)(2) of the South Carolina Rules of
Civil Procedure and compelled to arbitration.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

11.  This action must be stayed until the validity of the Plaintiff’s arbitration
agreement is determined by the appropriate court.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

12.  This Court lacks jurisdiction over this Defendant and therefore this matter should
be dismissed pursuant to Rule 12(b)(2) of the South Carolina Rules of Civil Procedure.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

13. Plaintiff’s claim for punitive damages and an award of punitive damages would
violate those clauses of the Constitutions of the United States and South Carolina related to
privileges and immunities, due process and equal protection and this Defendant would further
assert the protections, defenses, and statutory rights set forth in S.C. Code Ann. § 15-32-510, et.
seq.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

14.  The Defendant asserts entitlement to all benefits, privileges, protections and

limitations on any punitive damages award under the South Carolina Fairness in Civil Justice Act
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of 2011, as codified in S.C. Code Ann. §8815-32-510, 15-32-520, 15-32-530 and 15-32-540 et
seq.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

15. Plaintiff’s Complaint fails to state facts sufficient to constitute a cause of action
and fails to state a claim upon which relief can be granted against the Defendant and should be
dismissed pursuant to South Carolina Rules of Civil Procedure 12(b)(6).

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

16. Plaintiff’s right to a recovery in this matter, if any, is limited by and subject to the
provisions of the South Carolina Noneconomic Damages Awards Act of 2005 which is codified
at SC Code 815-32-200 et seq., which is pled as a limitation or partial bar to the Plaintiff’s
claims and alleged damages.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

17.  The Defendant would affirmatively assert that, to the extent they were liable to
Plaintiff, which is vehemently denied, it would be entitled to any and all benefits, joint and
several liability protections, emergency situations limitations on liability, any and all monetary
limitations or caps of liability and/or damages under the Uniform Contributions Among
Tortfeasors Act, Noneconomic Damages Award Act, and Medical Malpractice Reform Bill,
including but not limited to §15-38-15; §15-32-200 et. seq.; §15-36-100; and §15-79-125 and
any other applicable provisions under the acts.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

18.  The Defendant would affirmatively assert the defense of intervening and

superseding negligence of third parties and/or non-parties to this action.
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FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

19.  The Defendant would allege that some of the injuries or damages sustained by the
Plaintiff or Plaintiff’s decedent, if any, were due to, caused and occasioned by a natural disease
process over which the Defendant had no control and, as such, this Defendant pleads such a
natural disease process as a complete or partial bar to this action.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

20.  Some or all of the Plaintiff’s claims are barred by the applicable Statute of
Limitations.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

21.  To the extent this Defendant is required to raise the affirmative defense of
comparative negligence under applicable South Carolina law in order to avoid an argument of
waiver by Plaintiff, the Defendant would assert Plaintiff’s damages, if any, should be
proportionately barred or reduced under the doctrine of comparative fault if such evidence is
found as the case proceeds.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

22.  The Defendant would affirmatively state that Plaintiff lacks standing to pursue
some or all of the claims she alleges.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

23.  The care and treatment provided to Plaintiff’s decedent provided by the

Defendant was at all times in compliance with the governing standard of care.
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FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

24.  The Defendant hereby gives notice that it intends to rely upon such other
affirmative defenses as may become available or apparent during the course of discovery and
thus reserves the right to amend the Answer to assert any such defenses.

WHEREFORE, having fully answered the Plaintiff’s Complaint, this Defendant prays
that the Court issue an order compelling this matter to arbitration, dismissing this case with
prejudice and/or staying the matter, and that it be awarded the costs and reasonable fees

associated with this matter, and such other relief as this Court may deem just and proper.

YOUNG CLEMENT RIVERS, LLP

By: s/ D. Jay Dauvis, Jr.

D. Jay Dauvis, Jr.

James D. Gandy, IlI

T. Ashton Phillips, 111

P.O. Box 993, Charleston, SC 29402

(843) 577-4000; jdavis@ycrlaw.com
tgandy@ycrlaw.com; aphillips@ycrlaw.com
Attorneys for the Defendant THI of South Carolina,
LLC

Charleston, South Carolina

Dated: November 19, 2020
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

N N N

COUNTY OF SPARTANBURG SEVENTH JUDICIAL CIRCUIT
TRINA DAWKINS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE
OF WILLIAM DAWKINS,

CASE NO. 2020-CP-42-03593

PLAINTIFF,
VS.

FUNDAMENTAL CLINICAL AND
OPERATIONAL SERVICES, LLC;
FUNDAMENTAL ADMINISTRATIVE
SERVICES, LLC; THI OF SOUTH
CAROLINA, LLC; THI OF SOUTH
CAROLINA AT SPARTANBURG, LLC;
THI OF SOUTH CAROLINA AT
MAGNOLIA MANOR
SPARTANBURG, LLC D/B/A
MAGNOLIA MANOR SPARTANBURG

ANSWER ON BEHALF OF
FUNDAMENTAL CLINICAL AND
OPERATIONAL SERVICES, LLC

DEFENDANTS.

N N N N N N N N N N N N N N N N N N N N N

TO: WILLIAM A. JORDAN, Ill, ATTORNEY FOR THE PLAINTFF:

The Defendant Fundamental Clinical and Operational Services, LLC (hereinafter referred
to as “this Defendant”), hereby responds to the allegations set forth in Plaintiff’s Complaint as
follows:

1. Any and all allegations set forth in Plaintiff’s Complaint not hereinafter admitted,
denied, qualified, or otherwise explained are hereby expressly denied and strict proof is
demanded thereof.

2. This Defendant is without sufficient knowledge and information to respond to the
allegations set forth in Paragraph 1 of Plaintiff’s Complaint and, therefore, denies these

allegations and demands strict proof thereof.
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3. The allegations set forth in Paragraph 2 of Plaintiff’s Complaint are directed at
parties other than this Defendant and therefore no response is required. To the extent a response
is required, this Defendant denies those allegations to the extent they allege liability or damages
against this Defendant.

4. Responding to Paragraph 3 of Plaintiff’s Complaint, this Defendant admits it is
limited liability company organized under the laws of the State of Delaware but denies the
remaining allegations set forth in the above Paragraph.

5. The allegations set forth in Paragraphs 4, 5, 6 and 7 of Plaintiff’s Complaint are
directed at parties other than this Defendant and therefore no response is required. To the extent
a response is required, this Defendant denies those allegations to the extent they allege liability
or damages against this Defendant.

6. To the extent that the allegations set forth in Paragraph 8 of Plaintiff’s Complaint
are directed at this Defendant, they are denied and strict proof is demanded thereof.

7. The allegations set forth in Paragraphs 9, 10 and 11 of Plaintiff’s Complaint call
for legal conclusions and therefore no response is required.

8. This Defendant is without sufficient knowledge or information to form an opinion
as to the truth of the allegations set forth in Paragraphs 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28 and 29 of Plaintiff’s Complaint and therefore denies the same and demands
strict proof thereof. This Defendant has never been a licensed operator of a skilled nursing
facility and never provided care or treatment to Mr. Dawkins or any person. This Defendant
further denies any interaction or relationship with Mr. Dawkins of any kind. To the extent the
allegations set forth in the above Paragraph are directed at parties other than this Defendant, no

response is required.
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9. The Defendant denies the allegations set forth in the Plaintiff’s Prayer for Relief
in full.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

10.  This Court lacks jurisdiction over this matter because Plaintiff’s claims as to this
Defendant should be submitted to arbitration pursuant to a valid arbitration agreement entered
into between Mr. Dawkins’ representative and the Facility Defendant, and therefore this matter
should be dismissed pursuant to Rule 12(b)(1) and Rule 12(b)(2) of the South Carolina Rules of
Civil Procedure and compelled to arbitration.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

11.  This action must be stayed until the validity of the Plaintiff’s arbitration
agreement is determined by the appropriate court.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

12.  This Court lacks jurisdiction over this Defendant and therefore this matter should
be dismissed pursuant to Rule 12(b)(2) of the South Carolina Rules of Civil Procedure.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

13. Plaintiff’s claim for punitive damages and an award of punitive damages would
violate those clauses of the Constitutions of the United States and South Carolina related to
privileges and immunities, due process and equal protection and this Defendant would further
assert the protections, defenses, and statutory rights set forth in S.C. Code Ann. § 15-32-510, et.
seq.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

14.  The Defendant asserts entitlement to all benefits, privileges, protections and

limitations on any punitive damages award under the South Carolina Fairness in Civil Justice Act
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of 2011, as codified in S.C. Code Ann. §8815-32-510, 15-32-520, 15-32-530 and 15-32-540 et
seq.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

15. Plaintiff’s Complaint fails to state facts sufficient to constitute a cause of action
and fails to state a claim upon which relief can be granted against the Defendant and should be
dismissed pursuant to South Carolina Rules of Civil Procedure 12(b)(6).

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

16. Plaintiff’s right to a recovery in this matter, if any, is limited by and subject to the
provisions of the South Carolina Noneconomic Damages Awards Act of 2005 which is codified
at SC Code 815-32-200 et seq., which is pled as a limitation or partial bar to the Plaintiff’s
claims and alleged damages.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

17.  The Defendant would affirmatively assert that, to the extent they were liable to
Plaintiff, which is vehemently denied, it would be entitled to any and all benefits, joint and
several liability protections, emergency situations limitations on liability, any and all monetary
limitations or caps of liability and/or damages under the Uniform Contributions Among
Tortfeasors Act, Noneconomic Damages Award Act, and Medical Malpractice Reform Bill,
including but not limited to §15-38-15; §15-32-200 et. seq.; §15-36-100; and §15-79-125 and
any other applicable provisions under the acts.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

18.  The Defendant would affirmatively assert the defense of intervening and

superseding negligence of third parties and/or non-parties to this action.
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FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

19.  The Defendant would allege that some of the injuries or damages sustained by the
Plaintiff or Plaintiff’s decedent, if any, were due to, caused and occasioned by a natural disease
process over which the Defendant had no control and, as such, this Defendant pleads such a
natural disease process as a complete or partial bar to this action.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

20.  Some or all of the Plaintiff’s claims are barred by the applicable Statute of
Limitations.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

21.  To the extent this Defendant is required to raise the affirmative defense of
comparative negligence under applicable South Carolina law in order to avoid an argument of
waiver by Plaintiff, the Defendant would assert Plaintiff’s damages, if any, should be
proportionately barred or reduced under the doctrine of comparative fault if such evidence is
found as the case proceeds.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

22.  The Defendant would affirmatively state that Plaintiff lacks standing to pursue
some or all of the claims she alleges.

FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

23.  The care and treatment provided to Plaintiff’s decedent provided by the

Defendant was at all times in compliance with the governing standard of care.
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FURTHER ANSWERING AND FOR A FURTHER AFFIRMATIVE DEFENSE

24.  The Defendant hereby gives notice that it intends to rely upon such other
affirmative defenses as may become available or apparent during the course of discovery and
thus reserves the right to amend the Answer to assert any such defenses.

WHEREFORE, having fully answered the Plaintiff’s Complaint, this Defendant prays
that the Court issue an order compelling this matter to arbitration, dismissing this case with
prejudice and/or staying the matter, and that it be awarded the costs and reasonable fees

associated with this matter, and such other relief as this Court may deem just and proper.

YOUNG CLEMENT RIVERS, LLP

By: s/ D. Jay Dauvis, Jr.

D. Jay Dauvis, Jr.

James D. Gandy, IlI

T. Ashton Phillips, 111

P.O. Box 993, Charleston, SC 29402

(843) 577-4000; jdavis@ycrlaw.com
tgandy@ycrlaw.com; aphillips@ycrlaw.com
Attorneys for the Defendant Fundamental Clinical
and Operational Services, LLC

Charleston, South Carolina

Dated: November 19, 2020
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STATE OF SOUTH CAROLINA )

—/

IN THE COMMON PLEAS COURT
COUNTY OF SPARTANBURG )

Trina Dawkins, as Personal )
Representative of the )
Estate of william Dawkins, ) TRANSCRIPT OF RECORD
) 2020-CP-42-03593
Plaintiff, %
-VS- %
Fundamental Clinical and )
Operational Services, LLC, )
et al, )
) March 16, 2021
Defendants. ) Spartanburg, South Carolina
BEFORE:

HONORABLE GRACE GILCHRIST KNIE, JUDGE

APPEARANCES:

WILLIAM ASHLEY JORDAN, III, ESQUIRE
Attorney for the Plaintiff

RUSSELL G. HINES, ESQUIRE
Attorney for the Defendants

Linda D. Moffitt
Circuit Court Reporter
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Index
Motions -- page 3.

No sworn testimony; no exhibits entered into evidence.
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(The following takes place using WebEx.)

THE COURT: It is right at 2:30, and let me see if
everybody can hear me.

Linda.

THE COURT REPORTER: I'm good, Judge. Thanks.

THE COURT: Okay. Thank you.

Ms. Martinez.

THE CLERK: Yes, ma'am. I can hear you.

THE COURT: Okay. Thank you.

We are now commencing our afternoon session of court.

I am Judge Grace Knie, and I am in the Seventh
Judicial Circuit. This term of court is common pleas
nonjury.

with us today is our court reporter, Linda Moffitt;
the deputy clerk from our clerk's office, Mary Bell
Martinez, who handles common pleas. My administrative
assistant is Ashley Searcy. She is the host. And Brittany
Biggs is my law clerk.

I will -- just a couple of things before we get
started.

Normally, I allow my assistant to mute and unmute
folks. That just seems to make it a little simpler. And
I'lT -- you'll know when to start talking to me. Okay.
It's much simpler than it sounds.

Let me first have Ms. Martinez to call the case.
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THE CLERK: Yes, Your Honor.

The matter that we have for this afternoon is on case
2020-CP-42-3593, Trina Dawkins as P.R. of the estate of
william Dawkins vs. Fundamental Clinical and Operational
Service, LLC.

THE COURT: All right. Thank you.

And, Counsel, if you will, identify yourselves.

Counsel for Ms. Dawkins, please.

MR. JORDAN: WilTliam Jordan on behalf of the
plaintiff.

THE COURT: Okay. And, Counsel, I believe the
defendants are all represented by one firm, is that
correct?

MR. HINES: That's correct, Your Honor. A1l of the
defendants are represented by -- by Clement Rivers. And
I'm here on behalf of all of them. I'm Russ Hines.

THE COURT: Okay. Thank you.

And thank you all for agreeing to handle this matter
via a virtual courtroom today.

So the way that this will work, I will call upon the
moving party, who I believe would be Mr. Hines, and I will
give him an opportunity to argue, and then I will call upon
Mr. Jordan.

After that Mr. Hines will have an opportunity to reply

to anything that he deems is new. If you all will give me
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just one minute, I also want to pull the case up again on
Tine. I have printed the motions.

Okay. And it Tooks 1like the last filings that I am
seeing a memorandum in opposition was filed on 3/12, and
then I see memorandum in support, filing on 3/15, and it
Tooks Tike maybe one on 3/16. Let me look at that. But
that was just the transmittal, so.

Okay. And so the reason I now really -- out of --

(webex dropped.)

THE COURT: I try to make sure there's nothing else
that's been e-mailed since these filings -- emailed either
to my law clerk or my administrative assistant or to me or
anything that is in the cue or waiting to be filed by the
clerk.

It may have been submitted but not yet made its way
into the file, and it used to be we would just hand these
things up and across the aisle, and now things are a lot
different.

So, Mr. Jordan, sir, has there been other filing on
behalf of the plaintiff?

MR. JORDAN: Just the one you know, which I think is
the memo in opposition that you referenced from Friday.

THE COURT: Yes, sir, yes, sir. Thank you.

Okay. Mr. Hines, anything else?

MR. HINES: Your Honor, it sounds like you've got the
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memo in opposition that was -- excuse me -- memo in support
rather. And let me clarify.

So we do have four motions. The primary one is a
motion to compel arbitration, and then we filed a memo in
support of that yesterday. And I believe, and I think I've
seen filed stamped copies of it.

Memos in support of these what I'11l call tag-along
motions to stay. There were three of them and a memo
was -- each of the memos is short and identical in
substance on the motions to stay.

I don't know if you've see them in your file. If you
don't have them, I certainly could email to you what we've
submitted. I think they've showed up in the Court's file.
Let me take a Took today.

THE COURT: Yes, sir. Let me -- let me just open each
one.

MR. HINES: Your Honor, if it helps you, you can open
just one of them and it'l1 save you the trouble. I
didn't -- substantively, those memos in support of the
motion to stay are all the same.

THE COURT: Okay. There was one that was a little
different.

MR. HINES: Yes.

THE COURT: Okay. And I see that there are three --

well, I pulled up two of the ones that you're saying tag
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along in support, and then it looks Tike the one filed at
4:54 p.m. may be the longer ones.

MR. HINES: Yes, Your Honor. That's what I see as
well.

THE COURT: The motion to compel arbitration and stay.

MR. HINES: Your Honor, thank you, very much, and
thank you for patience in wading through all of that.

I'11 say going forward, and I'm not trying to beg off
too much responsibility, but I didn't actually title these
various filings, and I'm going to suggest that we try to
come up with simpler titles for some of these things, which
I realize, as I looked at it, it might be a Tittle bit of
an eye sore to read as much as we have there in the -- 1in
the caption as to what this is.

But the -- the Tong one of these is -- 1is just a memo
in support of the motion to compel arbitration, and, Your
Honor, that motion to compel arbitration -- well, I don't
want to start out of turn, but if you're ready to hear me
on it, I -- I'm happy to go forward with it and explain --
well, our argument on that.

THE COURT: Yes, sir. Well, and I think I need to
correct one thing.

I said that they were filed at 4:54, but somehow they
were all filed at 4:54. And so I believe it's even more

confusing.
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Just bear with me just one moment, and Tet me see if I
can pull it up.

(Pause.)

THE COURT: Okay. Yes, sir. I have the longer
version. Thank you. And this one is T.H.I., is complete.
okay.

MR. HINES: Thank you very much, Your Honor, and may
it please the Court.

Again, this is Russ Hines for all of the moving
parties.

The primary motions before you today, Your Honor, is a
motion to compel arbitration.

The name of the party who has made that motion is a
Tittle bit cumbersome, but I'm going to shorten it for
convenience and just call them the facility.

This is a case that the context for this case is
nursing home negligence, and so the facility is a skilled
nursing facility in Spartanburg County.

The other moving parties who filed motions to stay are
the other defendants in the case, and really it's
sufficient to call them just the other movants or other
parties. That's really the posture of them.

Their motion, what they say, is because of the motion
to compel arbitration they're asking the Court to stay the

case as to them until the issue of arbitrability is
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resolved and any arbitration that is ultimately compelled
has taken place. And the basis for that request to stay is
set forth in the memos that are -- that the Court has.

In short, there is -- the argument goes under Section
Three of the Federal Arbitration Act, which is 9 u.Ss.C.,
Section 3, and it's cited in there -- that a stay is
required if one of the parties moves to compel arbitration.

And then as a secondary argument to that the argument
is that the Court certainly has even -- even putting aside
a mandatory stay the Court has discretion to enter a stay
in furtherance of its or in accordance with its inherent
authority to -- to control its docket, which we believe
would be the thing to do in this case given the
relationship between the claims against the facility and
these other defendants.

But unless the Court has any -- any questions on the
motions to stay, I intend to put those aside and I think,
you know, they -- our position is set forth in the writing.
But really the -- the primary motion here, again, 1is the
facility's motion to compel arbitration.

And to try and get a Tittle bit of shorthand here for
us, again, I've explained it. The facility is the moving
party here, and this is, again, a skilled nursing facility.
And the claim here is a wrongful death and survival action.

Mr. Dawkins, williams Dawkins, is the decedent. The
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case 1is brought by Trina Dawkins as personal representative
of his estate.

So Mr. Dawkins is the person who was the resident of
our facility. So when I mention Mr. Dawkins, I'll be
speaking about him.

And Trina Dawkins as the personal representative of
his estate is the plaintiff in this case. So that's who
the plaintiff is.

The only reason I go through this in a little bit more
detail is because there are three different Dawkins, and
the third one besides Trina and william is Melissa.

Melissa Dawkins is the person who signed the
documentation on behalf of Mr. Dawkins when he was admitted
to our facility in April of 2017. So Melissa, I will refer
to as the person who signed the paperwork. Plaintiff is
Trina as the personal representative for the estate. And
Mr. Dawkins is, again, the decedent and who was the man who
was the resident of our facility.

When -- in Tooking -- I'1ll start by saying in looking
over the plaintiff's memo in opposition, the plaintiff
makes the point that there was no power of attorney that
authorized Melissa to sign.

She signed an admission agreement and arbitration
agreement on behalf of her father. I think she's the

daughter. Doesn't matter though. She signed it on behalf

10
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of Mr. Dawkins at the time of his admission.

The plaintiff's argument, as I understand, is that
Melissa did not have authority by virtue of a power of
attorney, nor did she have authority as an agent, nor did
she have authority under the South Carolina Adult
Healthcare Consent Act to sign the arbitration agreement
and to bind Mr. Dawkins, and now his estate, to
arbitration.

wWe do not deny the lack of power of attorney. Wwe
don't know of any. But one point that I would make about
the Tack of authorization by means of agency is that in the
plaintiff's memo there is this notion that there's
absolutely no evidence indicating that Melissa Dawkins had
a legal right, legal authority to waive Mr. Dawkins'
constitutional rights to a jury trial or even enter into
any kind of contract on her behalf.

I would point out that we take the position that the
evidence 1in support of that is indeed the arbitration
agreement itself, and the reason why I submit that that can
constitute evidence in this case is because that document
on its face contains Melissa's representation she has due
authority to execute it on behalf of her father. And it
has not been met, at least as yet, with any evidence --
exercising evidence in response, for instance, a contrary

affidavit.

11
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I understand the plaintiff hasn't made an argument
that that is against that as far as the position on that
constituting evidence. 1It's just -- it on its face is the
evidence we've brought forth, and it has not been met with
evidence to undermine it.

Now, not to be too terribly petty about this, I
recognize -- and I'm not trying to catch plaintiff's
counsel shorthanded here.

I suspect that plaintiff's counsel could -- could get
an affidavit from Trina Dawkins in short order that says --
that provides evidence to support this argument. So I'm
not trying to play gotcha with that. I just am noting that
on the -- on its face that document --

(webEx dropped.)

MR. HINES: So really the point that I wanted to also
make in going here is to say that plaintiff's memo would
seem to suggest that the only way there can be a binding
arbitration agreement would be through authorization by way
of agency or power of attorney. And I want to make sure
that -- to clarify that that's not correct.

I mean, you can do it in those ways, but,

specifically, there's a case, wilson vs. Willis. 1It's

cited in our brief, and so I won't -- unless the Court
would Tike to have the citation provided -- but if the

Court will indulge me a brief quotation it reads, "South

12
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Carolina has recognized several theories that could bind
nonsignatories to arbitration agreements. Under general
principle the contract and agency law, including the

corporation by reference, two, assumption, three, agency,

four, veil piercing/alter ego; and five estoppel.

The one I want to focus on today -- and I'l1 Teave --
Teave the -- ground in the brief and I'11 Teave most of
that ground covering to that on -- on paper -- but in the

interest of time what 1'd like to focus on today 1is this
idea of estoppel and, again, the two documents that we have
here, admission agreement and arbitration agreement. And,
again, making the point that our law does recognize the
ability to bind a nonsignatory. He is -- Mr. Dawkins 1is
certainly a nonsignatory. We don't deny he did not sign
this. But he can be bound through estoppel.

The way that our argument works here, Your Honor, is

we start with a case called Coleman vs. Mariner Health

Care.

Now, Coleman vs. Mariner Health Care, the primary

thing -- and that was the case that also involved an
admission agreement and arbitration agreements. And the

question is whether or not the arbitration agreement is

binding.
The primary argument that was made in that case was
whether or not the -- it was a sister of the resident in
13
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that case -- she had authority to sign the arbitration
agreement, bind her sister based upon South Carolina's
Adult Healthcare Consent, and there's no question that the
decision 1is that she did not. So the Adult Healthcare
Cconsent Act did not confer on the surrogate the right to
waive the right to a jury trial. It was confined to
healthcare decisions.

But within that decision -- and the Court addressed
another argument, actually addressed the argument about
merger and estoppel -- and although it ruled against the
arbitration in that case, it did nonetheless recognize the
validity of the legal theory of merger, which was what
underlied the -- the merger and estoppel argument that the
appellant was making there.

And, simply put, what the Court said -- and if the
Court, again, will -- will bear with me for just a little
bit of quotation -- this is from the Coleman decision.

"Appellant's equitable estoppel argument was premised
on their condition -- contention that, under state law, the
admission agreements and the arbitration agreements
merged."

In South Carolina -- and they quote, again, from

another decision called Kluttz Resort Realty vs. Down'Round

Development Corporation.

"The general rule is that, in the absence of anything

14
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indicating a contrary intention, where instruments are
executed at the same time, by the same parties, for the
same purpose, and in the course of the same transaction,
the courts will consider and construe the documents
together. The theory is that the instruments are
effectively one instrument or contract."

And then concluding: '"Here, the documents were
executed at the same time, by the same parties, for the
same purposes, and in the course of the same transaction.
Unless there is a contrary intention, appellants are
correct that there was a merger."

The point in going through all of that, Your Honor, is
to say that the legal principle upon which this argument
rests had been recognized as valid by the Coleman court.

what the Coleman court then did is it went on to say
there is evidence of a contrary intention to merger from
the facts of Coleman, not -- you know, not that there can
never be a merger, but it recognized the legal principle
when it looked at the Coleman case and said there -- there
has not been -- not a merger here because there's indicated
a contrary intention of the parties.

In this case, I submit to you, Your Honor, that the
facts that the Coleman court relied upon, and there are a
couple of particularly noteworthy called the Coleman

project, a couple of cases that followed Coleman, one

15
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called Thompson vs. Pruitt, the Court of Appeals decision,

Thompson vs. Pruitt, and Hodge vs. UniHealth Post-Acute Car

of Bamberg, both of which are cited in our briefs that the

facts that control those cases, because those were also
cases about arbitration agreements in the context of
nursing homes, that -- that the merger was -- was found
against in those cases are different than what we have
here.

Oone thing, it was a consistent fact and a critical
fact in every one of those cases, is that the -- excuse
me -- the admission agreement in every one of those
cases -- Coleman and Thompson and Hodge -- it specifically
said or recognized the arbitration agreement as being a
separate contract, meaning separate than the -- separate
from the admission agreement.

The Courts indicated that that -- they found that
indicated what a separatedness -- a separatedness
meaning the -- the parties did not intend to merge.

In this case, Your Honor, the admission agreement does
not reference, not -- I should say not only does it not
reference the -- the arbitration agreement is a separate
contract. On the last page of the admission agreement,
which is page 12 of 12, and this 1is Exhibit 1 to the
facility's memo in support, it specifically says, "The

undersigned further acknowledges that he/she has received

16
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and read the admission handbook and other admissions
materials and understands that these documents are made
part of this agreement by reference herein."

our position, Your Honor, is that these other
admission materials certainly do include the arbitration
agreement, which was signed in conjunction with the -- with
the admission.

And just as in the Coleman case we were -- as Coleman
confirmed -- that the arbitration agreement and admission
agreement in that case were indeed signed at the same time
by the same parties, for the same purposes in accordance
with the same transaction that we have the merger. And
that's what makes this different, because there is -- there
is not a -- an intent contrary to merger in this case, but

there was one in those other cases -- Coleman, Thompson and

Hodge.

I'd also argue -- well, we also argue, Your Honor,
that in furtherance of this point that the admission
agreement really doesn't -- the arbitration agreement
rather really doesn't make any sense as a stand-alone
document.

The only reason why the arbitration agreement exists
is because of the admission. The whole point of the
arbitration agreement is to provide for this alternative

dispute resolution for disputes that arise out of the

17
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admission.

There is a connectedness that respectfully cannot be
denied between the two documents.

In some cases I've had it argued against me that,
well, that they don't have -- there's a separatedness there
because the arbitration agreement was not a condition or
requirement for admission.

And my response, which I respectfully submit, is that
these persuasive, is that, quote, "The fact that it's not a
condition of admission doesn't mean that it's not something
that was executed in conjunction with the admission."

This was all a part of, again, the same time, parties,
purposes and transaction. So, again, the only reason why
the arbitration agreement was -- was entered into was
because of the admission agreement.

So, Your Honor, this is covered in a bit more detail
in written form, but what the basic point I'm trying to
wrap up here is on the do-we-have-a-merger, because we have
the requisite, same time, parties, purpose and transaction
with respect to the admission agreement and the arbitration
agreement where you can conclude both as arbitration, the
admission and arbitration agreements -- they're merged
together and properly construed as -- as a merged contract.

Then you apply to that the estoppel principle, and

this principle is also recognized in the case of Wwilson vs.

18
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willis I mentioned earlier, that you cannot benefit from
certain provisions of the contract and then deny others.

And in this case the decedent, Mr. Dawkins, benefited
from his admission to -- to the facility and he
benefited -- I should say he received benefits.

And I want to be clear. I understand that
Mr. Dawkins -- now his estate -- claims that there was
negligence that caused him damages over the course of his
admission, but they do not take issue, for instance, with
every single thing that he received, that he received room,
he received board, he received -- that he received a number
of things to his benefit over the course of his time there,
notwithstanding the claim of negligence which we, of
course, deny on the merits.

But so tie it all together, is you cannot receive
those benefits on the one hand and deny the requirement to
arbitrate, which is in the same contract by virtue of
merger.

Your Honor, thank you very much for your patience. I
think maybe at this juncture I would, again, reiterate
we -- we've set -- set this forth in our briefing.

I'l1 be happy to answer any questions the Court may
have, but I realize that this is sort of a -- well, it's --
it's an argument that takes a while to -- to get out there

even trying to get a little quickly, and I appreciate your
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patience, and I'l1l await any questions you may have, or a
brief opportunity to reply to opposing counsel.

THE COURT: One thing that I do have a question about,
Mr. Hines.

The relationship between Mr. Dawkins and Melissa
Dawkins, at first you said that might be a daughter, and
then you said you weren't certain, is that correct?

MR. HINES: Yes, Your Honor, that's correct.

I had intended to call her a daughter. It was a bit
of a slip of the tongue. She may be a daughter. I just
don't know that and I don't want to misrepresent to the
Court that is indeed what she was, but my -- my argument
though does not rely upon her being a -- a daughter or of
any particular relation to him.

And, again, I would point to the language in the --
the arbitration agreement itself that says -- well,
actually, I don't know if I actually read this to Your
Honor, but by his signature on the executed party that
presents that she has the authority to sign on respondent's
behalf so as to bind the resident as well as the
representative.

And -- and the point of that, you know, that's --
that's what's represented to the facility, and it's
briefly -- and it gives me a thought to mention that it

must be remembered that this is an F.A.A. governed
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arbitration agreement, which means it's governed by the
Federal Arbitration Act. And under the Federal Arbitration
Act the -- you know, state courts must treat arbitration
agreements, place them on equal footing with any other
contract.

Now, so while the state can invalidate a contract on
the basis of the generally applicable contract Taw the --
it cannot apply special rule for arbitration agreements.
And my point in mentioning that is to say under South
Carolina's general contract law when a person signs an
agreement they are -- by doing that they are being pursued
to -- to have read, understood and agreed to it.

They're also bound by the good faith and fair dealing.
And so regardless of who Ms. Dawkins is and, you know,
perhaps opposing counsel can let us know who she is -- a
relative -- but regardless of who she 1is, she has
represented affirmatively that she has requisite authority,
and she is no less bound by dealing in good faith and fair
dealing -- the facility is.

And so to the extent there's any suggestion that she
come up with a facility should be under some sort of
greater burden to determine her authority, I would argue
and submit respectfully that would be inconsistent with the
F.A.A.'s mandate to treat arbitration agreements on equal

footing because that would apply to this contract a burden
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that would not be placed on another type contract.

THE COURT: Okay. Thank you. And I just wanted to
make sure that I understood what you had said. All right.
okay. Thank you, sir.

Now, let me hear from opposing counsel, please,

Mr. Jordan.

MR. JORDAN: Thank you, Your Honor. william Jordan,
again, for the plaintiff. May it please the Court.

This -- we're here to talk about a -- an argument over
essentially the enforcement of a contract, and what is
absolutely not in dispute in this case is that there is no
contract between William Dawkins and any of these
defendants.

what we know is that allegedly there is this piece of
paper that has been signed by Melissa Dawkins and by a
representative of some of these defendants in this case.

And so the questions come down to whether or not
Melissa Dawkins had the authority to act as Mr. Dawkins'
agent essentially and to bind him to the terms of this
contract that the defendants are now attempting to enforce.

And that is the defendant -- I have cited case Taw
that -- that stands for the proposition that the defendants
have the obligation to show that a binding and valid
contract for arbitration actually exists in this case, and

that's something that they have to prove, and that's
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something that goes beyond simply saying this document
stands on its own merit.

And -- and just by -- by virtue of the fact that it
says that it's a binding arbitration agreement, it is a
binding arbitration agreement, which is, you know, sort of
along the 1lines that they're going down, it sounds to me
Tike.

But, you know, essentially they're making the argument
that despite the fact that there's no healthcare power of
attorney and despite the fact that there -- there's no
guardianship, despite the fact that they can't meet any
threshold burden of showing that the Adult Healthcare
consent Act had actually been invoked here, which 1is really
what a lot of case Taw around arbitration agreements in the
nursing home context in our state deals with, they still
think they should be able to enforce it. 1It's apparently
based on some type of apparent agency argument.

This -- this was dealt with a lot, and some of the
exhibits that I cited in the circuit court orders I -- you
know, and I -- I didn't know that this was the angle they
were coming from until yesterday at about 4:00, I guess
4:00 p.m. I didn't brief some of these issues.

If you look at the wagnitz case, which 1is Exhibit J to
my brief, there is a discussion of establishing agency and

how that is done, and there -- there is this -- you know,
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you have to go to this test where you have to show that

the -- the principal held themselves out as an agent and
that the -- the other party relied on that and then changed
their position to their own detriment based on that
reliance.

And in this situation you're -- you're talking about a
situation where you have a sophisticated party, who is this
defendant corroboration. They're dealing with an
admissions officer who deals with this kind of situation
all of the time.

And, you know, you're talking about a nursing home
that deals with healthcare power of attorney, advanced
healthcare directives, certificates of appointment 1in
probate court, documents 1ike that all of the time.

They're well aware of the types of legal documents that
actually confer authority on to individuals to act and
serve as agents 1in situations like this.

This is not some helpless entity that's out there in
the world that doesn't know they're being taken advantage
of and -- and I'm not suggesting in any way that they were
being taken advantage of. They knew what the situation was
and they knew there was no power of attorney, and yet
they -- they asked for somebody to sign anyway, and that's
what happened in this situation. But it was somebody who

didn't have the authority, and the defendants knew that at
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the time this happened.

what -- what bothers me a lot about this too 1is that,
you know, I -- I've been trying to get my hands on a lot of
these documents now for over a year.

The first time that I -- you know, I asked for this
admission agreement back in February of 2020. And, you
know, I -- I received the medical records.

I explicitly asked for the admission agreement and the
arbitration agreement back in -- the first time I ever saw
the arbitration agreement in this case was in February of
this year when this motion was filed -- motion to compel
arbitration.

The first time I ever saw this admission agreement was
last night. That's something that has never been produced
by these defendants and something that's never been turned
over until the eleventh hour when they're trying to enforce
this arbitration agreement through this merger argument
based on this apparent agency theory that they have, which
is absolutely not supported by any of the case Taw that --
that I've cited in my brief.

The Coleman and Thompson cases that were discussed
earlier are -- stand for the proposition that unless the
principal properly confers that agency authority on to the
agent in the correct way that you can't confer the

authority to waive the constitutional right to a jury trial
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in the nursing home context. And that's been the position
of our court repeatedly and they -- they reiterated that
again last week. I think it's that Arredondo decision. I
didn't even have time to cite it in my memo. But they went
through that analysis again and essentially said -- and
that was a case where the agent had a general durable power
of attorney and a healthcare power of attorney. And the
analysis sort of turned on whether or not the powers that
were conferred in that power of attorney were actually
sufficient to allow that individual to sign an arbitration
agreement.

The Court ultimately determined they were not. And so
given that the person did not have those powers within the
power of attorney the Court determined they didn't have the
right to sign an arbitration agreement. And so that was a
reversal that came -- a reversal of the Court of Appeals'
earlier decision.

And so I just don't see any -- there's no factual
evidence in the record in this case outside of the
arbitration agreement itself that these defendants relied
in any way or defrauded in any way or acted in any way 1in
reliance on some argument that someone made or some agency
decision that was made or that they didn't understand the
full circumstances under which they were operating when

they admitted this patient, you know, agreed to bill the
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health insurance that was presented to them and allow this
other individual to sign this document at the time that all
of this case Taw was out there. Everybody understood what
the obligations were and understood what had to be done in
order to actually go through with the arbitration
agreements.

And, you know, I just don't think that there 1is a
valid reason in this case to -- to enforce an arbitration
agreement, and I really don't understand what the
reasonable grounds for this motion are, and I think it's --
you know, this is one of those rare cases, and I don't
invoke this 1lightly, but I think this is a case where the
plaintiff should be entitled to costs in defending this
motion, because it's so clear based on the case law that in
this type of situation if you look at all of the precedent
that we have in this state under similar situations and
under identical situations the court, our Supreme Court,
has refused to compel arbitration in these types of
situations, and that's been the clear and well-established
case law, and we do have plenty in these cases where there
are -- you know, there are vigorous disputes and -- and
there are times when these arbitration agreements are
enforceable and the facts can be different, and I
completely understand that. But this is not one of those

situations in my mind, and I really don't think it's fair
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in this type of situation where the defendant essentially
sits on all of the operative documents that they have 1in
this case and requires or allows the plaintiff to go
through with all of the N.0.I. phase in this case. And all
of this is a matter of record in this case. Plaintiff's
gone through the N.0.I. phase, hired an expert, filed
standard discovery, participated in mandatory mediation,
filed suit, done all of that.

Asked over and over again for arbitration agreement.
None of that was ever produced until this motion was filed.
And the admission agreement was not produced until
yesterday.

And so essentially what they've -- they've been asking
us to do this entire time is fight with one hand behind our
back as to the circumstances of the admission to this
facility.

And now they come up one day before the hearing and
dump all of these documents on us and ask the Court to make
this sort of weaving argument that has to do with this
merger clause which really does not have -- address the
core 1issue in this case, which is -- which is the lack of
authority to actually enter into any of these agreements on
behalf of Mr. Dawkins. And that's really all I have.

Thank you.

THE COURT: Thank you.
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Anything else, Mr. Hines?

MR. HINES: Yes, Your Honor.

I suppose I have to start with the -- the idea of
sitting on -- on documents. I can't speak to all of that,
Your Honor, but because I guess candidly I wasn't involved
in the N.0.I. process, but, Your Honor, I -- I feel -- I do
feel Tike I can speak confidently when I say that
doesn't -- we're really talking about apples and oranges
there.

The N.O0.I. process doesn't have anything to do with
what we're doing now. I mean, this -- this lawsuit was not
filed until October of last year.

We answered reserving our right to compel arbitration
or seek to compel arbitration. I think a month later 1in
November they ultimately sued thereafter. I filed this
motion, I think, on February 12th -- the other motions to
stay.

The motion was accompanied, of course, by the
arbitration agreement.

The only thing that counsel has mentioned aside from
that that was provided and filed yesterday was the
admission agreement, and the only thing, the admission
agreement that I mentioned, was the -- the merger clause
and the absence of any indication in the merger clause and

admission agreement, the arbitration agreement being a
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separate contract and contrasting that Coleman, Thompson

and Hodge.

You know, it is interesting, I suppose, that
plaintiff's counsel would mention the idea of being able to
obtain costs orally, give oral argument, but not in the
written motion.

I can only take it as somewhat complementary that
however this oral argument has gone has -- has caused that
to be something that has come up in the argument as opposed
to before -- beforehand, but, I mean, plaintiff's counsel
is -- 1is certainly right that we have a lot of cases about
arbitration clause.

Respectfully, plaintiff's counsel is incorrect that
every one of these cases addresses the issues that we're
talking about. 1If you want to say that I -- that I am
arguing the court today, plaintiff's counsel, for instance,
mentioned apparent agency a number of times in describing
my argument. That's not it.

Your Honor, what I've offered to you today is -- 1is an
equitable estoppel argument that is premised on the merger
of the -- of the admission agreement and the arbitration
agreement.

That's a real argument, and that's nothing that is --

I mean, that's why I went and read -- and I appreciate the
Court's 1indulgence -- the quotation from wilson vs. willis
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where the Court specifically talks about theories that can
bind nonsignators to arbitration agreements to include
estoppel.

That's why I also read the part that specifically
talked about the equitable estoppel argument being premised
upon merger and how the Court explained on the Tlegal
principle that, yeah, the argument is right from its Tegal
premise and, nonetheless, there's a contrary contention
appellants are correct. There was a merger.

And what that does, Your Honor, 1is that gets us to a
point where we're talking about the facts of any particular
case and the facts that are the matter of facts of whether
or not there is a [sic] intention contrary to -- to merger.
our argument is that there are -- that there are not. 1It's
not the facts in this case upon which that intention
contrary to merger can be found in a way that's not
speculative.

So I guess, Your Honor, I do have to push back quite
strongly on the idea that this motion and this argument is
one that is -- that has just been clearly addoomed by
existing precedent.

In fact, to the contrary, Your Honor. Your Honor, my
understanding of the existing precedent is that this
argument -- it reveals this argument, so to speak, I mean

just, as I just mentioned, a combination of cases between
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Coleman and, you know, and again, the way the Coleman court
explains the background law if you read Coleman and
Thompson.

Hodge came down differently because they were decided
on different facts or they didn't specifically even
encounter the arguments that we've made about the -- about
the -- about the Tack of separatedness or intention to
separate the two instruments.

And I guess one more thing I would mention, Your
Honor, for instance, maybe to explain that, you know, I'1]
just go to this point.

Counsel mentioned that the Arredondo case that was
decided by our Supreme Court last week. Counsel correctly
stated that in that case there was both a general durable
power of attorney and also a healthcare power of attorney
and found -- the Court found that, nonetheless, there was
not authority under either of those powers for the holder
of power to -- to enter into an arbitration agreement. But
absolutely nothing in that holding undermines my argument.
This is just a completely different point. I'm not
arguing. Maybe this 1is another way to mention it or
explain 1it.

Plaintiff's counsel called this about me trying to
enforce a contract and -- and to the extent that we're

arguing for the application of agency, then it is that.
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But we're allowed to make more than one argument to the
extent we're arguing equity, which is really the argument
that I -- I focused on today, merger and equity.

we're not arguing for enforcement of the contract.
wWe're arguing that plaintiff should be estopped to deny the
enforceability of this contract. 1It's a different
principle, Your Honor.

And then, lastly, on this part about the -- why we
would have an argument to enforce the contract, plaintiff
mentioned something about us not bringing forth evidence.

And I've already mentioned earlier, you know, I didn't
intend to be trying to play gotcha with plaintiff's
counsel. But as it stands today the fact is we have
presented the Court with the signed arbitration agreement.

Plaintiff's argument is that that arbitration
agreement was signed by somebody who didn't have authority
to do so.

I -- I would highlight the word argument. The only
thing that Your Honor has received in response to our
evidence 1is argument, and argument is not evidence, and so
that's my -- my point again.

If I go back -- and I'm not trying to set any -- I'm
not -- I am sure plaintiff's counsel can submit an
affidavit from -- from Trina Dawkins. I mean, I assume he

can get that. But -- but I do take issue with plaintiff
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arguing that we've not presented evidence when, in fact, we
have, and there's -- there's no evidence that would call
into question that affidavit. Again, it's simply an
attorney's argument.

And I think we have a document that on its face says
Melissa Dawkins has -- she's represented her authority.
And 1in response to that all you have is legal argument.

To -- to properly upset what we've presented to the
Court, I believe there would need to be evidence, and-but,
in any event, Your Honor, the main focus of my argument
here is this merger and equitable estoppel claim, the
concept which the Taw supports this. And as far as there
being -- this being a proper path to -- to -- to compel
arbitration here, and the facts support us as to, you know
as to, the application of the governing law.

So, Your Honor, that's why -- with that I would,
again, request that Your Honor compel arbitration as the
facility has requested and -- and also to state a case
and -- and grant the case -- grant the motions to stay that
the other defendants have made.

Thank you, Your Honor.

THE COURT: Okay. Thank you.

Rather than -- than letting Mr. Jordan submit
additional documents -- I mean, Mr. Jordan, this -- let me

back up.
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I will let you respond to the memorandums that were
submitted by counsel since they were filed just before
5:00 o'clock yesterday.

Am I correct on that, Mr. Hines?

MR. HINES: Your Honor, you're correct.

THE COURT: And you're the moving party.

MR. HINES: That's correct, Your Honor.

THE COURT: And -- and so I guess if Mr. Jordan had
objected at the beginning of the hearing we would have
continued this matter, but that really doesn't help y'all
either because y'all -- if I rule against the movant you
all need to get busy and conduct discovery. And jury
trials will be starting again soon. And if I move -- if I
rule in favor of the movant, then you all need to get busy
picking an arbitrator.

So what I will do -- Mr. Jordan, sir, I will allow you
to respond to anything that you feel that you need to.
Okay. I'll give you until Thursday to do that. And this
is only if you feel the need to, because in the end I'm
going to ask both of you to submit proposed orders
regarding your positions.

And, Mr. Jordan, you may be able to just make your
arguments by -- in -- 1in your proposed order.

okay. And so if you want to think about that and

email me and Mr. Hines about it, let's say, by tomorrow at
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noon, but I'l1l give you all ten days to submit your
proposed orders to me. Okay.

MR. HINES: Thank you very much, Your Honor.

THE COURT: Thank you, Mr. Hines. Thank you.

MR. JORDAN: That's ten days to submit a proposed
order and to file some type of responsive pleading or
responsive memorandum?

THE COURT: What I'd Tike for you to do, sir, is you
decide if you want to file a responsive memorandum to
Mr. Hines' memorandum that were filed on yesterday. And if
you do want to do that I'1ll give you until Thursday at
5:00 to do that.

oOokay. And then you all will have ten days after that
to submit proposed orders.

If you decide not to do that, Mr. Jordan, and you just
want to go ahead and work on your proposed order, you let
us know. Either way, let us know by noon tomorrow. And
your ten days would start at noon or, you know, at
5:00 o'clock tomorrow. Okay.

MR. JORDAN: Thank you, Judge.

MR. HINES: Thank you very much, Your Honor.

THE COURT: Thank you all. Thank you for your
wonderful presentations and for the filings. 1It's very
helpful to me. All right. Nice to see you all.

END OF REQUESTED TRANSCRIPT OF RECORD
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consultants, employees, representatives and others who are in possession of or may have
created or obtained information for or on behalf of the defendant as defined herein.

D. If Defendant cannot answer the following interrogatories and requests for
production in full after exercising due diligence to secure the information to do so, state the
answer to the extent possible specifying your inability to answer the remainder and state
whatever information or knowledge you have concerning the unanswered portion.

E. Each Interrogatory and Request for Production of Documents is considered
continuing, and if Defendant obtains information which renders its answers, or one of them,
incomplete or inaccurate, it is obligated to serve amended answers on Plaintiff.

F. Insofar as may be applicable, and except as otherwise indicated, the term
“document” or “documents” shall refer to any and all writings and recorded materials, of any
kind whatsoever, that is or has been in the possession, control or custody of the parties or of
which the Parties have knowledge, whether originals or copies or in electronic form, including
but not limited to contracts, documents, notes, rough drafts, interoffice memoranda,
memoranda for the files, letters, research materials, correspondence, logs, diaries, forms, bank
statements, card files, books of account, journals, ledgers, invoices, blueprints, diagrams,
drawings, computer print-outs or tapes, reports, surveys, statistical computations, studies,
pictures, maps, graphs, charts, minutes, manuals, pamphlets, or books of any nature or kind
whatsoever; and all other materials handwritten, printed, typed, mimeographed, photocopied,
or otherwise reproduced; and slides or motion pictures, television tapes; all mechanical tape
recordings or other written or printed matter or tangible things on which words or phrases are
affixed.

G. Arequest to “Describe” any oral statement or communication is a request to state:

1. The name and present address of each individual making such statement
or communication.

2. The name and present address of each individual or individuals to whom
the oral statement or communication was made.

3. The names and present addresses of any other individuals present when
such oral statement or communication was made or who heard or acknowledged hearing
the same.

4, The place where such oral statement or communication was made.

5. A brief description of the contents of such oral statement or

communication.

H. A request to “cite” portions or provisions of any document is a request to state,
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insofar as applicable with reference to such portion or provisions, the title, date, division, page,
sheet, change order number, and such other information as may be necessary to accurately
locate the portion or provision referenced.

I The term “person” shall include a natural person, partnership, corporation,
association, or other group however organized.

J. Whenever a request is made to “identify” a natural person, it shall mean to supply
all of the following information:

1. His/her name.
2. His/her employer and the position at the time.
3. His/her last known address and telephone number.
4, His/her last known employer if current employer is unknown.
K. A request to “explain fully” any answer, denial, contention, or claim is a request,

as applicable, to:

1. State fully and specifically each fact and/or contention in support of your
answer, denial or claim; and

2. For each such fact or contention, to identify each person who has
knowledge relative to that fact or contention, each document that tends to support that
fact or contention; and each document that tends to dispute that fact or contention.

INTERROGATORIES

1 Give the names and addresses of persons known to the parties or counsel to be
witnesses concerning the facts of the case and indicate whether or not any written or recorded
statements have been taken form the witnesses and indicate who has possession of such
statements.

2. Set forth a list of photographs, plats, sketches or other prepared documents in
possession of the party that relate to the claim or defense in the case.

3. For each person known to the parties or counsel to be a witness concerning the
facts of the case, set forth either a summary sufficient to inform the other party of the important
facts known to or observed by such witness, or provide a copy of any written or recorded
statements taken from such witnesses.
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4, For every written document, memorandum or other writing, which pertains to the
facts, involved in this case, please state:

a) The date on each document;
b) The name, address and telephone number of the author of each
document;

c) The name of each addressee for each document;
d) The name of each person who has received a copy of each document;

e) The name, address and telephone number of each person who presently
has custody, possession or control of the original and all copies of each
document; and,

f) A summary of the information contained in each document.

5. Please provide the name, title, and professional address of the person answering
these interrogatories.

6. Please state fully the name of the defendant, including:
a) Its d/b/a registered name;
b) Its popular name;
c) Any changes in the defendant’s name within the past ten years; and,
d) Its principal place of business.
7. Please state the name and address of any corporation of which the defendant is a
subsidiary.
8. Please give the dates of, and briefly describe all mergers, consolidations,

reorganizations, etc., in which the defendant has taken part since the date of its formation.

9. On the date that the plaintiff became a client or patient of the defendant, was the
defendant accredited, licensed, or certified by any licensing entity? If so, please identify by name
and address each such organization or entity, and in response to a Request to Produce, provide
copies of any application for licensure or certification, with attachments.

10.  State whether any reports have been filed by the defendant with any local, state,
or Federal agency in connection with the events described in the plaintiff's complaint, and, if so,
state:

a) The date of each such report;

b) The identity of the person or persons submitting each such report;
c) The contents of each such report;

d) The form of the report (oral, written, or otherwise); and,
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e) The identity of the custodian of each such report.

11. Have the facts and circumstances surrounding the events described in the
plaintiffs complaint been investigated by any review committee, peer review committee,
disciplinary committee, or any other committee associated with the defendant? If so, state:

a) The name of each such committee making an investigation;
b) The identity of the members comprising each such committee;
c) The date or dates of each investigation; and,
d) The persons interviewed by each committee.
12.  Identify and provide the full names and current professional addresses of all

physicians, nurses and medical personnel whose names, initials or abbreviated names appear in
the medical records of William Dawkins (Note: a mere reference to the medical record in order
to answer this interrogatory will be insufficient. The plaintiff requests the specific information
regarding these people).

13.  Within three years prior to the time of the events giving rise to the plaintiff's
complaint, please set forth each date on which the defendant was inspected by any professional,
national, state, or local authority or credentialing agency for the purpose of determining
conformance with licensing regulations or any other regulations relating to the health and safety
of patients who are at risk for falls and, as to each such inspection, please state:

a) The name(s) of the inspector(s)

b) The name and address of the organization conducting the inspection;

c) All violations found by each inspection; and

d) The name and address of the person who has custody of the report on
each such inspection.

14.  State whether the defendant was named or covered under any policy of liability
insurance, primary, excess insurance or umbrella insurance at the time of care and treatment
alleged in the complaint, and, if so, state the name of each such company, the policy number,
the effective period and the maximum liability limits for each covered person or entity and each
occurrence.

15.  Identify each expert witness you intend to call as a witness at trial and for each
such expert, provide the following:

a) The subject matter to which he/she is expected to testify;

b) The substance of the facts and opinions to which he/she is expected to
testify;

c) A summary of the grounds for each opinion; and

d) An identification of any written report prepared by such expert.
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