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REPLY ARGUMENT

I, Respondent incorrectly argues Trustees of Erskine College v. Central Mut. Ins. Co.
supports the trial court’s determination Appellant’s deposition testimony containing
Mr. Fargis’s admission was not evidence of actual or constructive knowledge of a
dangerous condition.

First, the Trial Court in Appellant’s case never even acknowledged, discussed or
considered Appellant’s deposition excerpts wherein she testified to Mr. Fargis’s admission
that this problem had occurred before. Further, despite Appellant’s Motion for Consideration
wherein she asked the Trial Court to reconsider and clarify why Appellant’s testimony was
not considered or even discussed in its Order denying Appellant’s motion, the Trial Court
again did not address Appellant’s aforementioned testimony. Therefore, Respondent’s
assertion the Trial Court considered this testimony when issuing its Orders is without merit.

Second, Respondent’s citation to Trustees of Erskine Colllege v. Central Mut. Ins.

Co. is misplaced. That case is distinguishable on its facts and does not provide any holding
that sworn deposition testimony cannot be considered as evidence.

That case concerned the interpretation of written information in an insurance policy
and alleged violation of a “vacancy” clause. The central issue involved whether Erskine
College was using a building as an insured dormitory or as an uninsured and vacant storage
facility. The issue of constructive or actual knowledge concerned testimony as to whether
there were any contents in the storage facility at the time of its destruction by fire:

The appellants argue that the record does not show that they had any

actual or constructive knowledge that Wylie Home was being used for

storage or that such use was "contemplated," which term, they argue, signifies

not only knowledge, but also an understanding or accord. The answer to this

contention is that the insurers' knowledge is irrelevant to the present

determination as "contemplated" use is determined by the terms expressed in
the contract.



The appellants also maintain that depositions by various insurance
company representatives raise a genuine issue as to actual storage in that they
relate statements made by the Vice President for Business Affairs of Erskine,
Dr. Carlisle, tending to prove actual vacancy. An examination of the record
however, reveals that these statements may not be reasonably interpreted as
proof that Wylie was devoid of contents.

Trustees of Erskine College v. Central Mut. Ins. Co.,270S.C. 118,123-124, 241 S.E.2d 160,

162-163 (S.C. 1978) (my empbhasis).

The trial court actually discussed and considered testimony (unlike the Trial Court
in Appellant’s case) and held that Dr. Carlisle’s statement that the storage facility was devoid
of contents “may not be reasonably interpreted as proof” that there was nothing in the storage
facility when it burned down. Therefore, this case does not support Respondent’s contention
that the sworn testimony in Appellant’s case cannot be considered proof and her testimony
does not provide a scintilla of evidence Respondent had actual or constructive knowledge
of a dangerous condition.

1I. Respondent incorrectly argues that evidence presented by Appellant and her counsel
are “speculative” and “creative” because the evidence presented by Appellant, in a
light most favorable to her, establishes a question of fact on the issue of actual or
constructive notice of a dangerous condition.

There is other evidence supporting Appellant’s position that is not speculative or
creative. The meta data evidence is captured in the deposition testimony along with the
pictures even though a printout of the meta data page was not included with the deposition.
The photograph showing Mr. Fargis with the panel all the way against the legs is an exhibit
which directly contradicts Mr. Fargis’s testimony that he found the panel 6-7 inches from the

wall and simply pushed it back up is in his deposition is contradicted by the photograph

2



showing him holding the panel all the way against the back of the legs of the desk. The
remainder of Respondent’s brief are simply argumentative as to questions of fact which

should be presented at a trial.
CONCLUSION
For the reasons stated, this Court should reverse the Trial Court’s decision and

remand this case for trial.
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