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STATEMENT OF ISSUES ON.APPEAL

1

Did the trial judge err b‘y instructing the jury that malice.may be inferred from the use of ..
a deadly weapon as to the'offense of attempted murder a spec1ﬁc 1ntent crlme where 1mpl1ed R
ﬂ mahce is 1ncons1stent wrth a spec1ﬁc 1ntent crime and as our Supreme Court held in St_ate_v:
B ~K_g 422 S C. 47 810 SE2d 18 (2017) there must be eV1dence that one charged w1th . ‘A |
‘ attempted murder had both express mallce and a specific 1ntent to k1ll'7 | N o T

2. |
Did the tr1al judge err by 1nstruct1ng the j Jury on the hand of one is the hand of all theory |

'. : of accomphce l1ab1hty when there was no ev1dence to support the charge spec1ﬁcally there was -

"o no ev1dence Appellant was actmg w1th another durmg the shootmg or that the: murder was )';.‘

L L comm1tted pursuant to a common des1gn or plan partrcularly where the state s theory of the case SERR

was that Appellant was the shooter and acted alone‘7 : ‘



years concurrent for each count of attempted murder R ; 55_6 '



- STATEMENT OF FACTS
On Frlday, September 18 2015 Katrma Brown hosted a party that carr1ed over into the.
) early momlng hours. Numerous fr1ends and[falrmly members were in and out throughout the

night. R.i'3 7, L 3- 40, 1. 9. Katrina lived in Gadsden Green, a government housing community

in Charleston. R. 106, 1. 19-25.” Around 6:30 in the morning on September 19, 2015, at least ..*

‘ ’ fourteen bullets were ﬁred' in rapid succe’ssion-into Katrina’s apartment; R 42,1.7 - 43 L7;R. -

75, ll 3:19; R. 95, l 10 96, 1. 9; R 131 IL. 5-7;R. 137 l.4- 138 1.3, Noonesawtheshooter

Antwan Frostv an-old friend who arrwed at the apartment sometlme between 5:30 and 6:00 am., '
was fatally wounded R. 39 L 6 — 40 1 23 R 193 1. 22 - 194, 1. 19.. Kerr1 Brown Katrma S :

' ;'51ster was shot In, the head R.. 76 1 23 77 1 1 T1erra Brown acousm was shot in the arm.j‘ '

R 97 ll 3 13 Both women surv1ved

Dur1ng the early stages of the 1nvest1gat1on law enforcement asked Katrlna if she -

- [knew] of anybody who would want to hurt [her] and whether she had any enem1es in the

‘""nelghborhood 7 R 46 1. 9-20. Katrina remembered an 1n01dent that occurred on Thursday'

nght September l7 2015; and told the pohce about it. That evenlng,‘ --Katrrna was at ,h‘eri‘i- .

apartment w1th her s1ster Kerr1 They were srttlng in. the k1tchen around mrdmght when an old' T

frlend named Kadeshla who tumed out to be Appellant s sister, walked 1ns1de R 217, 110 30 |
l 2.. Wh1le they were talkmg fo Kadeshla someone knocked on the door and told Kadeshia that
. her brother was outside. Kadeshia told the;person‘to tell her brother she was commg ? R 30 11.
3-11. ,_ However, Kadeshia continued talking to the women inside. .

':Byeri‘tually, a man who Katrina 'did not know or recogniae:; walked into the apartment
: without permission and sat down. He neyer said a word.v After a few minutes,' Katrina aske_d_the
.man, who she later leamed was. Appellant, to leave. R. 30, l.' 9 - 31", . 2. After Appellant left,
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Katrina had a “verbal altercation” with Kadeshia because she was upset Kadeshia did not
apologize for her brother., After this dispute, Kadeshia also left the apartment. R. 54, 11. 3-22.

Later when Katrina went outside to smoke a_cigarette, she saw Kadeshia standing by a

car. Katrina claimed that all of a sudden Appellant knocked her t'ov_the 'ground. He was about to o

“knock” her again' when her sister came outside.. Appellant ultimately‘ walked away never

havmg saldaword R. 31, l 16 33 l 25 R. 54 1. 3 22 Katrina d1d not report th1s 1nc1dent to

the pollce because ‘where [she is] from, it’s not somethmg that you do.” R 35,11. 9- 16. -

After the shootmg on Saturday morning, Appellant 1mmed1ately became a suspect due to )

thls prior, altercatlon The pohce focused its 1nvest1gat1on on. h1m Lt L o

Law enforcement obtamedfsurverllance footage from five ,security‘ cameras operated by

: the C1ty of Charleston that were- spread throughout Gadsden Green as well as from three securltyi =
B cameras out51de Lee Lee s Hot Krtchen a nearby restaurant R 169 l 11 - 171 1. 20 R 182 l S

1 — 187 1. 15 They also obtamed footage from a prlvate re51dence Wthh had a camera that .

: captured what occurred out51de its front door and the street 1mmed1ately in front of the house R
| 173 1L 7—176 L5
The footage from the prlvate remdence showed a gold Buick park-on nearby Nunan Street

1

shortly before the shootmg. Two men left thrs Vehrcle and began walking towards Gadsden

B Green, w.here‘ Katrina lived. The cameras in'front of Lee Lee’s Kitchen as well as-several of the .-

city cameras captured the men walk’ing..' Eventually one of the men is seen running back to the
car parked on Nunan Street A third man is also seen walking toward the car carrymg arifle. R.

335 l. 20 350 l 21 See State sExhrblt No 95

/

~

Law enforcement determmed the gold Buick in the surveillance footage was reglstered to .

~ Tomeka Pre51dent.- When interviewed, President cla_1med Appellant was at her apartment that

5



night when she went to bed but was gone when she woke up.the next morning. She testified that
she d_isco‘vered her car was also gone When she went to leave for work shortly before 7:00 am
R. 237, 1 10 -243,1. 9. | |
| - VLa.w enforcement was able to_identify the two men originally ﬂ'w'alkivng from'the car-::_o:n, :
-Nunani Street as Trivell Richardson and Andrew “Ace” Rivers. ‘R. 338, ll.l l-9t ‘Richardson was |
the driver who was' séen running back to the car 'a’fter the shooting. | Law enforcement.
o plntervrewed Rlchardson He was ultrmately charged w1th murder and two counts. of attempted’; .
“ .;‘murder related to th1s case. R.254, ll lO 25 ' |

chhardson testrﬁed against Appellant at tr1al He claimed he ran into‘Appellant -who

'was drrvmg Tomeka Pres1dent s car, in North Charleston durmg the early mommg hours ofr

o Saturday, September 19 2015 Appellant asked R1chardson to- accompany hrm to the store to»*

vbuy crgarettes However Rlchardson clalmed 1nstead of stoppmg at a nearby store Appellant |
| ‘_‘i_'drove downtown and parked near Gadsden Green R 263 1.1 - 267 l 4 Accordrng to
: iiR1chardson Appellant got out of the car and asked chhardson 0 park the car on Nunan Street .
‘Wthl’l was around the‘ comer A\ndrew’ “Ace” Rlvers was there and‘ got '1nto the car w1thl

‘R1chardson before he moved it.” R 268 13- 271, l 4. After parking the car on Nunan Street

J
/ .

: as 1nstructed chhardson testlﬁed he began to walk towards Gadsden Green w1th R1vers to ﬁnd B

) Appellant and grve h1m the keys to the vehrcle R 273 l 20— 274, 1. ll Whlle they were‘ .
walkmg, he heard gunshots and ran back to the car. Rlvers ranina dlfferent d1rect1on R. 275 l
2 276 1. 7. As chhardson was about to leave, he cla1med Appellant opened the passenger? !
door and got into the car. Appellant was carrying an AR-15 “assault” rrﬂe Rlchardson cla1medt
the rlﬂe was st1ll “‘sﬂmokmg.” R. 276,'1_. 8-278, 1 20. Appellant allegedly told him to “go” and |
Richardson drove back to North Charleston. R.278,1.24 ‘—'_27_9, L9. |

S



Appellant presented the testimony of Peggyl Blake, who lived across the street from
Katrina Brown in September 2015. Blake testified that ifnmediately after the shooting, she
looked-out her window and saw a black man wearing a “hoodie” With a rifle in his hand. She

saw this man “ge_:.tv into a lime green car, Whig:h proceeded to drive ‘a'way. R. .432,',1".12‘ —452, 1. 8.




ARGUMENT
1

The trial judge erred by instructing the jury that malice may be inferred from the use of a

deadlvv weapon as to the offense of attempted murder, a specific_intent crime, "where implied

‘malice is inconsistent with a specific infent crime and, as our Supreme Court held in State v. -

King, 422 S.C. 47. 810 SE2d 18 (2017). there must be evidence that one charged with

“attempted murder had expressmali_ce and a specifrc intent to kill. E

Ho_y\"-.the Issue' was'Presented,}‘li}elo,vvv “ 4 jA o : . . IR e
: During the chargeconfer'ence, vthe thial judge‘ indicated.that she,fntended to'charge _.malhice. '

: may~ be inferred from. the use of a=dead1y weap:o'n as to both .murder' and attempted murder‘since .

there has been no mrtrgatlon presented or rarsed ”. R. 469, l 21 — 470 l 3 Defense counsel |

dobjected to th1s 1mp11ed mahce 1nstruct10n as to the offense of attempted murder pursuant to R

State V: Belcher, 385”S.-C.'597', 685 S.E.2d 802 (2009). ' However? in Suppo‘r‘t.,of her obj'ecti‘()n," |

counsel .argued attempted murder has a different v“‘higher” burden ,than murder. She asserted .“‘I4 ‘

‘_"

) chmk havrng that [1nferred mahce] 1nstruct10n bas1cally is counter somewhat to that d1fferent R

burden ? ’R 473 1 11 ”474 L. 1 The assistant sohc1tor made no argument hes_rdes agreelng
 with the trial Judge that the 1nstruct10n was proper. R. 475, 11. 22 24 |

. 'The tr1al Judge found the holdmg in Belcher 1s only appllcable when there is some
mltlgatlon such ‘as self defense She concluded “_]m Very clearly artlculates that ulhere

there’s no m1t1gat10n the mference is stlll approprlate ? R 473 11. 16 20 In} ‘oyerrulmg

In State v. Belcher our -Supreme Court held ‘where evidence is presented that would reduce,
mrtlgate excuse, or justify a homicide caused by the use of a deadly ‘weapon, juries shall not be
charged that malice may. be inferred from the use of a deadly weapon ” 385 S. C 597, 612,.685
- S.E.2d 802, 810 (2009). - : :




. :Jury Charge

Appellant’s objection' the trial judge asserted, “I’'m not aware of any rece'nt cases that [have]'

_come out that have sa1d anythlng dlfferently other than what has been artlculated by the Supreme o

o Court regardlng that precedent [Belcher] I m not aware of any case law that has come :f. '

. out. re‘eently‘or Wifhin.‘fhé‘,pevriod of Belcher and ‘:Kt:ng that h_as inferred vma’lice 'is not

appropr'iatelyr instructed 'on an .attempte'd murd'er charge.' Because attempted murder and -

murder baszcally are the Same wzth the exceptzon of the murder

3 Y

v~ Appellant s objectron R. 477 11 14 20 o v‘ 'y“-f 3 . x .

B

Dur1ng her j Jury 1nstruct1ons the tr1al Judge charged in’ part : - f ’

: i S. charged w1th attempted murder In ordet to prove th1s
- .,.crime “the State must prove the- deféndant, attempted to’ k111 another person wzthnr N
; malice aforethought either expressed or zmplzea’ Malice is hatred ill will; or
- host111ty towards’ another person: It is the. 1ntent10nal doing of [a] wrongful act™ - .
o [w1thout] Just .cause or excuse- and with an-intent to inflict. an injury. or under. " s
.-~ circumstances that the:law will infer an evil intent.  Malice aforethought does not:**
- :r'»_,reqmre that mahce ex1st for any [partlcular] t1me before the-' act:is. commltted

(‘""r‘%.,jl,"“lntent a.nd the act

Malice aforethought may be expressed or mferrea’ by as. I’ve explamed o
These terms express and inferred do not mean different klnds of mahce But . :
- .. merely the manner in 'which malice may be; shown to exist: | That is. e1ther by
- -/ direct evidence or by. inference . from the facts and cncumstances ~which. are. .
.+ proven. Express mahce is shown when a person speaks words Wthh express
“hatred or ill will for: another or when the person- prepated beforehand to do the act-
,.:’whlch was’later’ accomphshed For example lying in, ‘wait - for [a] person or any-'
"-* other acts or preparation going to show that the deed was within the defendant’s”
mind would be éxpressed malice. Malice may be inferied from conduct showing .
. atotal disregard for human life. Inferred malice may also arise when the deed . .-
Cd is done with a deadly weapon. A deadly weapon is any article,. instrument, or. .
. substance which [1s] likely to’ cause death or greatly bodily harin. Whether N
,;j,an 1nstrument has been used as a deadly weapon depends on the facts and -

N

2 State v. King, 422 S.C. 47, 810'S.E.2d 1'{; (2‘017).‘ '




‘circumstances of each case. [As] ’ve instructed, the following are examples
of instruments which may be deadly weapons: [a] pistol[,] a shotgun, a rifle,
dirk, a dagger, a knife, a slingshot, metal knuckles, a razor, gasoline, a

. firebomb or Molotov cocktail, and lighter fluid. A gun may be a deadly
weapon even if it is not operating. If the facts are proven beyond a reasonable

.- doubt sufficient to raise an inference of malice to your satisfaction this inference.
would-simply:- - would simply be an evidentiary fact to be considered by you the
_jury along with the other evidence in the case. And you may. grve it the weight,

value and effect[,] if any[ 1 you de01de 1t should receive. "

- R.535, l 25— 537 L. 16(emphasrs added)

‘Standard of Review

“In revrewmg Jury charges for error th1s Court con51ders the trial courts Jury charge as a o

.'.'.'whole and in hght of the évidence and issues presented at tr1al ” State V. Logan 405 S C. 83,90,

- -,""747 S. E2d 444 448 (2013) (quotmg State v, Brandt, 393 S.C. 526, 549, 713 S.E.2d 591, 604 -

: (201 1)) (1nternal quotatron marks omrtted) “A Jury charge is correct 1f When read as a whole -

: '» the charge adequately covers the law ” Id at 90- 91 747 S E. 2d at 448 (crtrng Brant 393 S C. at
- ?_549 713 S E 2d at 604) (1nternal quotatlon marks omltted) | “A Jury charge that is substantrally '

. ,correct and covers the law does not requlre reversal ” Id (quotmg Brant 393 S C at 549 713 :

' '_S E. 2d at 604) See State v Foust 325 S C.12, 16 479 S E 2d 50 52 (1996)
., Dtscusswn »

The offense of attempted murder is cod1ﬁed in'S. C. Code Ann. § 16 3- 29 Thrs statute'. I

' ‘states in relevant part “A person who wzth intent to kzll attempts to. k111 another person with '

malice aforethought either expressed or. zmplted comm1ts the offense of attempted murder

(emphas1s added)



, l_ -In State v."Kin‘g',"422 S.C. 47,810 SE.2d 18 (2017), which was published three months
before this trial and referenced by the trial judg’e,3 our Supreme Court held attempted murder

requires a speciﬁc intent to kill as opposed to a general intent. The Court found our legislature

- created the offense of attempted murder by purposefully addmg the language w1th 1ntent to'r "

_k1ll to malrce aforethought elther expressed or 1mphed’ to require a hlgher level of mens rea
- for attempted murder than that of murder ” 1d. at 61, 810 S.E.2d at 25 The Court concluded
the add1t1onal language of w1th mtent to k111’ clearly elevates the requlred mental state above a-‘. .
:T ;gene_ral intent crime.” ‘Id |
‘In reachlng thrs conclusmn the Supreme Court crted favorably to Keys v. State, 104 Nev. |
‘736 766 p. 2d 270 (1988) In J’_ the Supreme Court of Nevada held 1t Was error for the trlal, .
: ”}_";_;court to refuse to 1nstruct the Jury that ‘the. spec1f1c 1ntent to k111 1s an essent1al .element of &

, ‘attempted murder ln support of its holdmg, the court dlstmgulshed thé crimes of murder and |

L attempted murder by analog121ng express mahce to a specrﬁc mtent to klll The court explalned

Attempted murder ‘can be committed only when the accused’s acts are -
.. accompanied by express malice, mahce in fact. One cannot attempt to kill another .
~with 1mpl1ed malice because: there ““is no such criminal offense as an attempt to
.. achieve an unintended result.”” An attempt, by nature, is a failure to accomphsh
- .. what one mtended to do. Attempt means to try; it means an effort to bring about a
desired result: Thus one cannot attempt to be negligent or atternpt’to have the ‘
general malignant recKlessness- . contemplated by the legal concept, 1mp11ed R
- ‘malice.” . One cannot be guilty of attempted murder by implied malice because '
"'1mp11ed mahce does not encompass the- essentlal spec1ﬁc 1ntent to kill.-

’,’

An attempt to kill ' with express malice is, on the other hand, completely
consistent with the specific intent requirement of the crime of attempt. Express
malice is the “deliberate intention unlawfully” to kill a human. Attempted
murder, then; is the attempt to kill- a person with express malice, or more
completely defined: Attempted murder is the performance of an act or acts which -

3 During her ruling, the trial judge asserted, “I’m not aware of . . . any case law.that has come out
recently or within the period of Belcher and King that has 1nferred malice is not appropriately
instructed on an attémpted murder charge.” R. 477, l 7- 13 ‘By citing to K_1g it is obvious the -
trial judge was aware of the op1nron :

10



-~

“tend, but fail, to kill a human being, When such acts are done with express malice,
namely, with the deliberate iritention unlawfully to kill.

: K ng, 422 S. C at 57, 810 S E.2d at 23 (quoting Keys v. State 104 Nev. 736 740 766 P. 2d 270,

273 (1988))

~While our Supreme Court in Kin ng refused to address the issue raised in this brief because -
it afﬁrmed the Court of Appeals de01sion reversing King’s conviction based on its holding

' regardlng the requlslte mens rea for attempted murder ina footnote the Supreme Court stated

Whlle we find . 1t unnecessary to, address K1ng s addltlonal sustalnlng L
<ground we would respectfully suggest to the General Assembly to re-
-evaluate the l_anguage following “malice aforethought” as the inclusion of

" the word “implied” in section 16-3-29 is arguably inconsistent with a specific-
_ intent crime. See Keys v. State; 104 Nev. 736, 766 P.2d 270, 273 (1988) .
_ (stating, “[o]ne cannot attempt to k111 another with 1mp11ed malice because there”
is no such criminal offense as an attempt to achieve an unintended result.”). .. -
Moreover, if there is no evidence that one charged with attempted murder . < -
had express malice and a specific intent to kill, we believe the crime would
involve a lower level of intent and, thus, would fall within the lesser degrees
- of the assault ‘and battery offenses codified in section 16-3-600. See S.C. Code
- Ann. § 16-3- 600 (2015 & Supp 2016) (1dent1fy1ng levels and degrees of assault
, "and battery offenses) S , : - - T,

, K___g 422 S. C at 64 n. 5 810 S E 2d at 27 nS (emphas1s added)

| The dlssent in K_g agreed W1th the ma]orlty that after its holdmg, the notlon of 1mp11ed

'mallce for spe01ﬁc 1ntent crimes, such as attempted murder would be problematlc Id at. 74
Vn 13 810 S. E 2d at 32 n. 13. Spe01ﬁcally, the’ dlssent asserted “For the reasons pomted out by v‘
the majorlty, it seems to,me that the concept of 1mplled mallce has no place in a prosecutlon'—
for_a specific intent fcri_’me. - The maj'o_rrty has wisely» suggested that the Ge‘neral A}s’sémbply_,
lreelvaluate'th'e implfed malice language in the statute rn light of the VCourt’s holding that‘

) attempted murde‘r're'quires a speciﬁc intent to kilf.” Id. '(emphasjs_ added).

Based on our Supreme Court ] holdlng in King that attempted murder isa spec1ﬁc 1ntent

crime and that both: express malice and a specific intent to, lqll are requlred fo_r attempted murder, '

.
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it is clear that the implied malice instruction given in this case over Appellant’s objection was
- €erroneous. Defense counsel properly asserted that the_'offenses of murder and attempted:- murder

have “a different burden,” i.e. a different required mens rea, and. given the “higher ‘burden”

e required for attempted murder the 1nstruct10n that mallce may be inferred from the use of a

deadly weapon was improper.. See R 473 .21 - 474 l 1 Moreover in l1ght of our Supreme

. Court s holding in K ng, the trial Judge S assertlon that ¢ attempted murder and murder bas1cally o

- are the same w1th the exceptlon of the murder . actually bemg accomphshed” was also

R erroneous See R 477 1. 11- 13 Murder isa general 1ntent crime while attempted murderisa i .

: speciﬁc intent crime. See K ng, 422 S.C. at 61, 810 S E. 2d at 25 ([T]he General Assembly

= -created the offense of attempted murder by purposefully add1ng the language w1th 1ntent to klll’»

o~

. to malice aforethought either express or. 1mp11ed to requ1re a h1gher level of mens rea for

Iy att‘empted}murder than that of murder. )'::f' Consequent‘ly.;: while the-mfe_rred malice 1nstruct10n R

was 'pro"'per'as to-the offense of murder asthe trial judge ,correctlv noted there was. no evidence

presented o reduce m1t1gate excuse or Justlfy the homrc1de 1t was error. for the trral Judge to- k' ‘

-

R _‘ 1nstruct the Jury that mahce may be 1nferred from the usé of a deadly weapon as to attempted

T '.murder

Based on the trial Judge S. error, Appellant respectfully requests this Court reverse his

! - conv1ct10ns and sentence for attempted murder and remand for a'new trial.

STy co . .



| | | 2.

The trial judge erred by instructing the jury on the hand of one is the hand of all theory of -

accomplice liability when there was no evidence to support the charge, specifically there was no

_evidénce Appellant was acting_with another during the shooting or that the murder was -

committed pursuant to a common design or plan, particularly where the state’s theory of the case

* . was that Appellant was the Shooter and acted alone.
'How the Issue was Presented Below

Durlng the charge conference, Appellant objected to the tr1al Judge charglng the ]ury w1th

the hand of one is the hand of all theory of accomphce l1ab111ty s1nce there ‘was no evrdence to,, S

'support the charge Defense counsel emphasrzed that. Tr1vell R10hardson testlﬁed “that he had

2 no 1nvolvement in anyth1ng, d1dn t know of anythmg beforehand At most accessory after the

fact 1f that But he [R1chardson] clearly sa1d he had no knowledge of anythmg He never saw__'-

o anythmg He never saw’ Montrelle [Appellant] leave w1th the gun He d1dn t know anyth1ng '

R He actually was told to park the car around the corner. : He clearly wasn 't 1nstructed to stay at the,

car tob be a getaway dr1ver since he left and was walkmg on the street w1th the other gentlemanl‘
‘ [Andrew “Ace” R1vers] Your Honor ” R, 472 ll 13 24
| Counsel contmued “-‘ - from the evidence [at] the crime scene, there s no suggestlon that_
a second party was involved. There’s no witness to say -they saw two parti_es 's‘hootlng_:or that ,two-_ |
" .people we’re there. The only evidence is thev second person Trivell. .And 'again the State’s ownv-['
| “’;evldence says that he [Trrvell Rlchardson] had no knowledge - - s0 he would not of been an," :
'accomphce to Mr Campbell [Appellant] under his testimony. And SO I think it would bei~

'1nappropr1ate. It would be based merely on ]ust speculatlng on, well maybe th1s could’ve " ‘

~

13



o happened.jlt would_:be inappropriate'becatise-there is no evidence [at]-all of a second party, Your -

| Hoénor.” R.472,1.25 = 473,1. 10.

After emphasizing the “proper analysis” is an / any ev1dence standard the; assistant .
sollc1tor argued th1s was “a codefendant case Where we. have three 1nd1v1duals that some could T

| ) tmfer were 1nvolved in this case: Mr: [Trrvell] Rlchardson Mr [Andrew “Ace”] Rrvers and Mr.

3

) "f“that Appellant was the shooter he argued the Jurors could assume- otherw1se” based on the e

- ev1dence presented and the comments and argument by defense counsel 1n her opemng statement'

" l ,_i?"j_and closmg argument R 474 ll -6- 21 He contmued [ ]easonable Jurors could be askmg the

Lo questlon based on the defense[ s] own arguments no one saw Montrelle [Appellant] shoot 'SO

, f,,;"‘"couldn t have one of these other people have shot And 1t s very, very crucrally i

R charges that. he stands here And the hand of one. is how you accomphsh that 1n the Jury S mind " -

R4 474 1 0 475 1 4

5.& «;"

. . ,wz'people ﬂeeing the scene both [carrymg] riﬂes Ms Ford [defense counsel] Just said to the Court :‘f:'?;' .
2 there s been no ev1dence presented that there were two people shootlng at the scene To the

contrary There was a second person 1ntroduced into this case that could’ve also played a role by R

- [}
N

- ‘,their own case. “We have v1deo of one 1nd1v1dual carrylng an assault r1ﬂe Montrelle Campbell

“ [a] minute and a half after the shootmg And we have ev1dence now presented by the defense of -

Ca hooded 1nd1V1_dual getting into a,‘-lime, green car r with a' sporty rifle mm_utes after--theshooting.‘ I_; L

14

Lastly, the ass1stant solicitor argued that Appellant S presentation of Peggy Blake as a .
w1tness further supported a. charge on" accomphce llabil1ty ‘He, asserted “We now 1nJected -a IR

" ;hooded person carrying a sporty riﬂe away from the scene So by the1r own case y weihave two

: .:‘the Jurors understand that does not necessarily relieve Mr Campbell [Appellant] of the murder')“'_"‘_' R

R Campbell [Appellant] While the sol101tor mamtamed the state presented substantlal ev1dence . o




.think under that‘pr'esentati‘on of evidence from both the State and the defense, certainly the hand
of one charge is appropriate.” R. 475,11, 5-21.

The trial | judge ‘ult‘i'mately overruled the object:ion.‘ She found the instruction was
“clearly, factually :supported__as the case has been preSented_ to the -jury.” -Her ruling mostly

restated the law of accomplice liability However, the tria‘l judge also found, “W’hile.it is correct

A . regardlng the test1mony of Mr [Trlvell] Rlchardson the jury doesnt have to belleve h1s '

'testlmony They can belleve the truth l1es somewhere between. They can beheve he is being
‘ d1shonest and [that] he [and] ‘Mr. Campbell [Appellant] qually partrclpated 1n ,thls er1me. R
‘:.i47511—476123 | TR
"‘Jury Charge g
Over Appellant S. Ob_]CCthIl durmg her Jury 1nstructrons the trral Judgecharged in part

. -1 further 1nstruct[] ladles and gentlemen that 1f a crlme is commrtted by ”'
’ ,Atwo of more. people. who -are actmg together and commrttmg a crime, the act of
~ one is the act of all. A person who joins with another to commit an unlawful act
P T crlmlnally responsrble for everythmg done by the other person which happens E
as a probable or natural conseéquence of the act done i in carrying out thé common. -
-plan and ‘purpose. For example, two people can be guilty of krllmg another
. person. . When only one of the two had a gun;, there is only one bullet, and only”’ .
- one.of the two fired the shot that ‘caused the death. If two or more people are.
" acting together assisting each other and comm1tt1ng the offense, the act of one is
the act of all Or itis sometlmes said, the hand of one is the hand of all.

PI'lOI' knowledge that a crime is going to be comm1tted w1thout more is not
sufficient to make a person guilty of that crime. Mere knowledge that ‘another . -
, person is going to commit a crime, even if the defendant is present when the
-, crime is committed, is not sufficient to convict the defendant as a principal. Guilt .
~ “as'a-principal is shown by actual or constructive presence at the scene as a result
of prior arrangement. Therefore, a finding of a prior arrange[ment ,] plan or
common scheme is necessary for a finding of guilt as a principal. The State must
;. prove beyond a reasonable doubt by confident evidence the theory of the hand of
- .one is the hand of all. Principle [sic] of a crime is one who e1ther ‘actually
commits a crime -or who was present aiding and abetting or assisting in
committing the crime. ‘When a person [does an] act in the presence of and with
‘the assistance of another, the act is done by both Where two or more people :
‘acting with the common plan or intent to’ present ‘at the commission of a cr1me

15



does not matter who actually commits the crime. All are gullty The hand of one
is the hand of all. :

Present at the commission of a crime means to be sufﬁc1ently near to a1d
[and abet] and assist in the commission of the crime. However, mere presence at . -
the scene of the crime is not sufficient to convict one as a principal on the theory -
of aiding and abetting. Intent is also a necessary element, but there must be.a
~ common design or intent to commit the crime. And the crime must’ve been =
- committed pursuant thereto with the person aiding and abetting by some overt act. .
- Intent means, intending the result which actually :occurs, not accidentally .or -
. involuntarily. “Intent may be shown by acts and conduct of the defendant and
other circumstances from which you rhay naturally and reasonably infer 1ntent :
The State must prove these elements beyond a reasonable doubt.

539115 541113 S ’
,Standard of Rev1ew ‘

v “The tr1al court is requlred to charge only the current and correct law of South Carohna

Barber V. State 393 S C 232 236 712 S E. 2d 436 438 (2011) (c1t1ng Sheppard v.. State 357.

.S C 646 665 594 S E 2d 462 472 (2004)) “The law to be charged must be determmed from L .

, ' -.A',e-p'the ev1dence presented at, tr1al ” Id (quotmg State V. Knoten 347 S C. 296 302 555 S E 2d 391 ST

' 394 (2001)) (1ntemal quotatlon marks om1tted) “In rev1ew1ng Jury charges for error we must:

| 'con51der the court S Jury charge asa whole in hght of the ev1dence and 1ssues presented at tr1al ”

Id (quotlng State v Mattlson 388 S C 469 478 479 697 S E2d 578 583 (2010)) (1ntema1‘
| quotatlon marks om1tted) | |
Discus'sion
The trial Judge erred by charging the Jury with the hand of one is the hand of all theory of .
accomphce 11ab111ty because there was no ev1dence to support the charge ' |
| “Under the ‘hand.of one is the hand of all’ theory, one who Joins. with another to |
‘ac.complish an ill‘egal purpose is liable"criminally for everything done by his COnfederate .
incidental to the execut\i_on'oﬁfl’ the common deSign and purpose.;f Barber, 393 S.C. at 236-237, ‘Q '
o
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712 S.E.2d at 439 (quotlng Mattison, 388 S. C at 479 697 S.E.2d at 584). Under the accomplrce
lrabrlrty theory, ‘a person must personally commit, the crime or be present at the scene of the )
- crime and 1ntent10nally, or through a common desrgn aid, abet, or assist in the commrssron of

that crime through some overt act.”” Mattlson 388 S. C at 479-480, 697 S E. 2d at, 584 (quotlng -

State v. Langlev, 334 S C. 643 648- 649 515 S. E 2d 98 101 (1999)) See State V. Austm 299
'\ .

'S.C. 456, 459 385 S E.2d 830, 832 (1989)

“In order to be gullty as an arder or abettor the part1c1pant must be chargeable wrth R

: knowledge of the prrncrpal’s cr1m1nal conduct ? Id at 480, 697 S. E 2d at. 584 (quotmg State V.

' Leonard 292 SC 133 137, 355 SE2d 270 272 (1987)) (mtemal quotat1on marks

A om1tted) See erson V. Wllson 319 SC 370 373 461 SE2d 816 817 (1995) (“Pr1or S

' ‘knowledge that a erime- 1s gomg to be commltted w1thout more; RE not sufﬁcrent to make a

person gurlty of the crime. ”) “Mere presence at the scene is not sufﬁment to establrsh gullt asan- - "

l alder or’ abettor.” Id (quotmg Leonard 292 8: C at 137 355 S. E 2d at 272) However presence»’ e

o at the scene of a cr1me by pre arrangement to a1d encourage or abet in the perpetrat1on of the
’crrme constltutes gullt as: a prmcrple . Id (quotmg State V. Hlll 268 S C 390 395 396 234 o
~S.E:2d 219 221 (1977))

“Any person who is present at a hom1crde ardmg and abett1ng, is gullty of the hom1c1de

as a pr1nc1pal even though another does the k1ll1ng ” Id (quot1ng State V. Zelgler 364 S. C 94,

L

103, 6IOSE2d 859 864 (CtApp 2005))

Because there was no ev1dence Appellant was actrng together w1th the shooter at the t1me |
of* the murder the tr1al Judge erred in mstructmg the jury on accomphce llab111ty The cr1t1cal
determmatlon for the jury was the 1dent1ty of th_e shooter.» The physical evidence at the scene |

showed there was only one shooter. There was no evidence that any one else was involved or
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that there was a common design or plan agreed upon by two parties. .’ Even if the jury were,to |
believe the“state’s theory of the case that Appellant was the shooter, there was no evidence that
Appellant acted with anyone else. under a common design to support the instruction on’
accomplice liability. . N

In State V. D1ckman 341 S. C 293 341 S E.2d 268 (2000) our Supreme Court held the

’trlal court properly 1nstructed the ]ury with accompllce llablllty where there was Some eVldenceV"'
chkman and John Seals were actrng pursuant toa plan to k1ll the decedent at the t1me of the .

murder Id at 296 341 SE. 2d at 269 Seals testrﬁed that chkman shot the decedent while the

. S -
_;three of them where i in D1ckman s-car and then drrected Seals to drlve to a remote area where '
. - k *

_ they removed the body from the car and dragged 1t 1nto the woods Id at 295 341 S. E 2d at 268 .

5 Seals admltted he empt1ed the decedent S pockets and threw h1s wallet into the river on thelr wayt'
‘home Id Drckman on the other hand test1ﬁed that Seals was the shooter Id L

The Court asserted “The crltrcal questlon is whether there 1sy any evirdence [Drckmah] o

-'and Seals were actmg togetherat the trme of the krllrng 1f Seals was the shooter as [Drckman]': ‘

- -_clalmed 7 Id at 295 296 341 S E. 2d at 269 The Court summarrzed the ev1dence as’ Tollows -

' \ ' [Drckman] testrﬁed Seals asked h1m to krll [the . decedent] because [the
‘decedent] was always’ ‘behind on the rent. [Drckman] told another friend the
- murder would be on a Sunday and the murder did in fact occur on a Sunday: On .-
" the day of the murder Seals tried to collect the rent from [the decedent] without '
.- 'success. When he subsequently saw [Dickman], ‘Seals’s first words to [Dickman]
. were “do it. » [Dickinan] testified, “I: knew what he intended at that time.”: ,
_‘”Immedzately thereafier, Seals called [the’ decedent] on the telephone and arranged T
to p1ck him up for the fatal car. r1de S - -

| Whlle they weré dr1v1ng, [D1ckman] found the gun wrapped in a towel o
under the front seat where Seals had put it. He picked up the gun and held it up
- for Seals to see in the rear view mirror. [Dickman’s] nerve failed him and he did
" .not-shoot. When [the decedent] briefly left the car, [Dickman] apologized for not
shooting and gave Seals the gun. The two had no further communication between
~ them before Seals allegedly shot [the decedent].

18,



Id. at 296, 534 S.E.2d at 269 (emphasis in original). 4
- Based on this evidence, the Supreme Court concluded there was .sufﬁci_ent. evidence that
Dickman and Seals were aCting pursuant to a plan to kill the decedent at the time of the murder

and therefore, the charge on accomphce hab1hty was proper Id

In Barber V. State 393 S C. 232 712 S E 2d 436 (201 1) our Supreme Court held there;: |

’ was sufﬁc1ent ev1dence to support the trial court’s accomphce‘ llab111ty 1nstruct10n The state

| alleged Barber and three others consp1red to’ rob a minor drug dealer. Id. at 234 712°S. E 2d at

437 The men gathered together and d1scussed the plans for the robbery, procured a semi-

automatlc handgun and later a rifle, and drove to the dealer’ s house ,Id One of the men wa1ted

in, the car, whlle Barber and two others allegedly entered- the home to rob the dealer The men
demanded money and drugs Id One of the suspects armed w1th the handgun shot and k1lled the= .
dealer and shot and wounded another occupant of the home Id at 234 712 S.E. 2d at 438

Barber s three codefendants 1mphcated Barber in the plannmg and executlon of the robbery, and :

sa1d he was the gunman who shot the dealer Id at 234 235 712 S E 2d at 438

' ~ The Court found there was evrdence to support the concluswn that Barber was act1ng=

s ,““yyith _the other' men’ dur1ng‘.;the" robbery Id at 237 712 S E2d at 439 Barber S three

codefendants ‘all test1ﬁed to substant1ally the same version of the planning and execution of the; )

robbery—that Barber was 1nvolved and was the shooter.”™ Id Accordmgly, the Court held the

A

tr1al court d1d not err by 1nstruct1ng the j Jury .on the hand of one 1s the hand of all theory of .

' accOmplice liabihty. 1d. at 239, 712 S.C. at 440.

As seen, there was eV1dence in both chkman and Barber of a prearranged plan and that‘ B
the defendants were actmg together with co- consplrators Here however there 1is no ev1dence

that Appellant acted together with'another to support the instruction on accomplice liability.

19



Because the trial judge erred by instructing the jury with the harid of one is the hand of all
' thedry oftaccomplice'liability, Appellant respectfully requests thils.Co‘urt reverse his convictions - -
and se‘nténce and remand for‘a _new'trial. .
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CONCLUSION

Based on the forego‘ihg argument, Appellant respectfully requests this Court reverse his

- convictions and sentence and remand. for a new trial- -

Respectfully submitted,

Lara M. Caudy é

~ . Appellate Defender

ATTORNEY FOR APPELLANT
This 16th day of August, 2019,
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