From: Meredith Sissel

To: Court Of Appeals Filings; Trey Suggs; cld@akimlawfirm.com; allison@jefferieslawfirm.com; Lane Jefferies
Subject: Wanda Human v. AnMed Health, 2021-000834

Date: Wednesday, April 13, 2022 10:46:24 AM

Attachments: 4.13.22 Ltr to Clerk re Final Briefs.pdf

Appellant"s Final Reply Brief.pdf
Appellant"s Final Brief.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good morning,

Please see the attached Final Brief and Final Reply Brief of the Appellant regarding the above-
referenced matter.

Thanks!

Meredith A. Swetenburg
Paralegal to Fred W. “Trey” Suggs IIl and Scott W. Spann, Jr.

email msissel@roecassidy.com
direct 864-349-2618

| 1
roecassidy

Roe Cassidy Coates & Price, P.A. | Greenville, SC

_1052 North Church Street Greenville SC 29601
Post Office Box 10529 Greenville SC 29603
p 864 349 2600 864 349 0303

www.roecassidy.com

NOTICE: Never trust wiring instructions sent via email. Cyber criminals are hacking email accounts and sending emails with
fake wiring instructions. Always confirm wiring instructions in person or by telephone to a verified phone number.

PRIVILEGED AND CONFIDENTIAL: This electronic message (including any attachments) is intended only for the use of
the individual or entity to which it is addressed and may contain information that is attorney-client privileged, may be
confidential work product, or may be exempt from disclosure under applicable law. If the reader of this message is not the
intended recipient or the employee or agent responsible for delivering the message to the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this communication is wrongful, is strictly prohibited, and may
subject you to civil liability. If you have received this communication in error, please immediately notify us by telephone at
864-349-2600 or by return e-mail, and destroy any copies (electronic, paper, or otherwise) that you may have of this
communication.

DEBT COLLECTOR: This firm collects debts for mortgage lenders and other creditors. Any information obtained will be
used for that purpose. However, if you have previously received a discharge in bankruptcy, this message is not and should not
be construed as an attempt to collect a debt, but only as an attempt to enforce a lien.

IRS CIRCULAR 230 NOTICE: Any statements regarding tax matters made herein, including any attachments, are not formal
tax opinions by this firm, cannot be relied upon or used by any person to avoid tax penalties, and are not intended to be used
or referred to in any marketing or promotional materials. Moreover, any tax advice contained in this e-mail or any
attachment hereto is not intended to be used, and cannot be used, to avoid penalties posed under the Internal Revenue Code.


mailto:msissel@roecassidy.com
mailto:ctappfilings@sccourts.org
mailto:tsuggs@roecassidy.com
mailto:cld@akimlawfirm.com
mailto:allison@jefferieslawfirm.com
mailto:lane@akimlawfirm.com
mailto:msissel@roecassidy.com
http://secure-web.cisco.com/14z4l-2AlW9VftvCa6NtenS4Qsa3OTttPgDrmrYeVVI5HtzWk5V-qlz6jZeao5JBL4Tk9MoaIRWKWkhjbd6XE2BPsjw_X98wtzdVwqLOZrT-T5d_dchwYWzfkn9iX3zhHvc4KwESgxKyFt5RC-Is_seRYtvn6GJ0538pPQhbk-tQc4MM1JVDYPMiap-IdvTUKrk5-h3QDsXYOiutCv8RVxA5ZMb4BwDzwmJQmoqC1gvR4wDuajPCS0Tir-7kw2z7C3bRsiKuK_mBpKX9Iim9WKdWiDvVcV9zMgcMbQfcNzleSnjsuOvrYrSW-a8i2xR8XtCG51LpkixLxSpEuOdfcx_Ph7F5jeoT6V1LOqpM5UQA_Pj_JcIKJa1UJ8Tjah3oegNIlNPPP9KM6I3xinJehRUeucrjDA0F3Zcxxw-VEu_mrWnnuuBdGR-Lpj6VCOVu5LMPq0tRpRxQpxgCpn68lKw/http%3A%2F%2Froecassidy.com%2F
http://secure-web.cisco.com/1JsC6U19Crvu2EzKxuS2nAtIyOrm3kXYzLQtAHLCg5ug4Jv4ujI36Dm-bIExMEfQBqz-WK8aqHwT-r-MoDiGa6pMWfSf-JdD5MmIyyvcX_v34MwbtC4wRykDZyDOM5axUf6lCgC8-5rNz5rzORkPLVd0UXM1n4CX1RIhOfZNpUwXTBduUdIVLK5rqypSrgwG9rithE1AXFugtytDLkJ3JVFNMLbBXT-foSS3Rl0ZaGubK3EDMsmmKlyqs7TR-oZkaYiS7mUDSORr1sLjt1hGdS3QCZtQdMkp6n3bLFXAGT1hnCKuqsAEBmPnwMeQTa4-_OzHl98YTb0js_Tc0gTWZzZxeKR5ShCVzVBt1qRJCcMH6V3drovSOEnKj0rnmQDdJUn8UHl6Y42m463Y2bgeMqK48rO2H4kRHDe7pYKKQMtlw8ERDd8TdaKU4ZqO8sgMpkFtbeGfqY60UETic9B7OWg/http%3A%2F%2Fwww.roecassidy.com%2F

Fred W. “Trey” Suggs, III
(864) 349-2616
tsuggs@roecassidy.com

roecassidy

ATTORNEYS AT LAW

April 13,2022

Via Certified Mail and Electronic Mail
South Carolina Court of Appeals

1220 Senate Street

Columbia, SC 29201
ctappfilings@sccourts.org

Re:  Wanda Human, as Personal Representative of the Estate of Evelyn Marie Wood,

vs. AnMed Health

CA No.: 2020-CP-04-00008
Appellant Case No.: 2021-000834
RCCP No.: 0492.0197

To Whom It May Concern:

Enclosed please find the Appellant’s Final Brief and Final Reply Brief along with Proofs
of Service regarding the above-referenced matter.

If you have any questions regarding the above, please feel free to contact our office.
Sincerely,
ROE CASSIDY COATES & PRICE, P.A.
Wdith Ol /(LMJ{,@V(&(

Meredith A. Swetenburg, Paralegal to :
Fred W. "Trey" Suggs, 111 e

/mas
Enclosures

cc: Lane Jefferies, Esquire (w/ Enclosures)

ROE CASSIDY COATES & PRICE,PA. < 1052 NORTH CHURCH ST. GREENVILLE, SC 29601 « 864.349.2600 e« FAX 864.349.0303
PO BOX 10529 GREENVILLE, SC 29603






THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

APPEAL FROM ANDERSON COUNTY COURT OF COMMON PLEAS

The Honorable R. Lawton Mclntosh, Circuit Court Judge

Case No. 2020-CP-04-00008

Appellate Case No. 2021-000834

Wanda Human, as Personal Representative of the Estate of Evelyn Marie Wood...... Respondent,

AnMed Health, Appellant.

FINAL REPLY BRIEF OF APPELLANT

ROE CASSIDY COATES & PRICE, P.A.

s/ Fred W. “Trey” Suggs 11

Fred W. “Trey” Suggs Il1, SC Bar No. 70222
1052 N. Church Street (29601)

P.O. Box 10529

Greenville, SC 29603

Phone: 864-349-2600

Fax: 864-349-0303

Attorney for Appellant






TABLE OF CONTENTS

TabIe OF AUTNOIITIES...........coooveeeeeeeeeeeeeeseessssessssessssessssesssessssessseessssessssessssessssesssesssesssessees ii
ATGUIMENT e eteeeesesesssssseseasssseseassseseseasssssessssseseasasssesesssssesesssssessassseseasassseseasssssesnaes 1-3
l. S.C. Code Ann. 844-7-392 is not limited to confidential communications

between medical professionals or to protect the medical review committees
in their review process, and the Respondent’s reliance on McGee v. Bruce
Hosp. Sys. is misplaced... . 21
1. S.C. Code Ann. §44-7- 392 applles to aII actlvmes on hospltal premlses as
no language in the statute limits its application. ......................ce.e.002

Conclusion 3





TABLE OF AUTHORITIES

Cases
Burns v. State Farm Mut. Auto. Ins. Co., 297 S.C. 520, 377 S.E.2d 569 (1989).....................
McGee v. Bruce Hosp. Sys., 312 S.C. 58, 439 S.E.2d 257 (1993)......citiiiiiiiie e e

Sumter Police Department v. Blue Mazda Truck, 330 S.C. 371, 498 S.E.2d 894, 896 (Ct.App.

Statutes and Regulations

S.C. C0odE ANN. 8A4-T-302. .. .. e e e e
S.C. CodE ANN. BA0-T1-10. .. e ee ettt e et e et e e e e e et e e e

S.C. CodE ANN. 8A0-T1-20... ... ettt e et e et e e e e e et e





Argument

I S.C. Code Ann. 844-7-392 is not limited to confidential communications between
medical professionals or to protect the medical review committees in their review
process, and the Respondent’s reliance on McGee v. Bruce Hosp. Sys. is misplaced.

In her initial brief, the Respondent raises, for the first time, the argument that the Risk
Management Worksheet is not protected by S.C. Code Ann. 844-7-392 because the peer review
statute is limited to confidential communications between medical professionals and to protect the
medical review committees in their review process. While it may be true that the peer review
statute was initially created to protect such communications, S.C. Code Ann. 844-7-392, a statute
which was enacted to expand the peer review doctrine in 2012, is a broad statute that contemplates
additional protections beyond simply communications between medical professionals. While the
Respondent relies upon McGee v. Bruce Hosp. Sys., 312 S.C. 58, 439 S.E.2d 257 (1993) for the
proposition that the peer review doctrine should be narrowly construed as it applies to the Risk
Management Worksheet, the Court should instead rely upon the language of S.C. Code Ann. §44-
7-392 itself to evaluate whether the Risk Management Worksheet is protected by the statute.

The Respondent’s reliance upon McGee is misplaced, as this 1993 case predated S.C. Code
Ann. 844-7-392 by 19 years. The McGee court was not evaluating the statute at issue on appeal,
but instead, was considering what protections were afforded by the original peer review statute,
S.C. Code Ann. 8840-71-10 and -20 (hereinafter “the original peer review statute”). McGee at 60.
Moreover, the McGee court was specifically interested in the credentialing process and staff
privileges- not whether an incident or occurrence report is covered by S.C. Code Ann. 844-7-392,
which is the actual issue. Accordingly, reference to language from the McGee opinion is not

instructive or helpful to this Court’s analysis.





As opposed to the original peer review statute, S.C. Code Ann. 844-7-392 is broad, as
evidenced by the first words of the statute: “All . . . documents . . . prepared or acquired by a
hospital . . . relating to the following are confidential.” S.C. Code Ann. 844-7-392(1) (emphasis
ours). The statute enumerates eight different types of documents or subjects which are protected
from discovery, including, explicitly, “incident or occurrence reports and related investigations,”
without limitation. S.C. Code Ann. 844-7-392(1)(h). Accordingly, all incident or occurrence
reports prepared by a hospital are protected. Period. The legislature did not include language
pertaining to any exceptions or limitations, such as those proposed by the Respondent. Instead, if
the Risk Management Worksheet constitutes an incident or occurrence report, a point which the
Respondent appears to accept as she does not argue otherwise, the document is protected by S.C.
Code Ann. §44-7-392.

1. S.C. Code Ann. 844-7-392 applies to all activities on hospital premises, as no
language in the statute limits its application.

The Respondent submits to the Court, again, for the first time, that the peer review statute
only applies to “normal duties of the hospital®,” and not to incidents that occur in the parking lot
“where the Appellant was not acting within their official capacity as a hospital.”? In making this
argument, the Respondent does not rely upon a single word from the statute itself, nor does she
rely upon any cases interpreting S.C. Code Ann. 844-7-392; she simply argues in conclusive
fashion- it must be so because she says so.

Instead, in analyzing the application of statutory language, the Court must ascertain and
effectuate the legislature’s intent. Burns v. State Farm Mut. Auto. Ins. Co., 297 S.C. 520, 377

S.E.2d 569 (1989); Sumter Police Department v. Blue Mazda Truck, 330 S.C. 371, 498 S.E.2d

! This term is not defined by the Respondent or found in the language of the statute.
2 Initial Brief of Respondent, p. 8.





894, 896 (Ct.App. 1998). “All rules of statutory construction are subservient to the one that the
legislative intent must prevail if it reasonably can be discovered in the language used, and the
language must be construed in the light of the intended purpose of the statute.” Sumter Police
Department at 896. S.C. Code Ann. 844-7-392 applies to any and all investigations undertaken to
examine an event that occurred after the statute’s effective date, irrespective of whether the
incident occurs within the four walls of the hospital or pertains directly to medical care. §44-7-392
(A)(2) provides that “[a]ll proceedings of, and . . . information prepared . . . by a hospital licensed
under this article . . . relating to the following are confidential: (h) incident or occurrence reports
and related investigations, unless the report is part of the medical record.” The statute goes on to
prescribe in Section (A)(2) that “[t]hese proceedings and data, documents, and information in
subsection (A)(1) are not subject to discovery, subpoena, or introduction into evidence in any civil
action unless the hospital and any affected person who is a party to such action waives the
confidentiality in writing.” S.C. Code Ann. 844-7-392 (A)(2) (emphasis added).

Put simply, the legislature did not limit the protection of incident or occurrence reports to
those pertaining to medical care within the four walls of the hospital. The statute does not limit the
protections, nor does any applicable case law. Because there is no such limitation, the Risk
Management Worksheet completed following Ms. Wood’s fall is protected from discovery by 844-
7-392 (A)(1).

Conclusion

Based upon the foregoing authorities and arguments, the Appellant respectfully submits
that the trial court improperly granted the Plaintiff’s motion to compel, which order should be

reversed.
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STATEMENT OF ISSUES ON APPEAL

A. Did the trial court abuse its discretion in ordering the production of the risk management
worksheet and finding that it was not protected pursuant to S.C. Code Ann. 8§44-7-392?





Statement of the Case

Plaintiff/Respondent, Wanda Human, as Personal Representative of the Estate of Evelyn
Marie Wood (hereinafter “Human”), initiated this action by filing a Summons and Complaint in
the 10" Judicial Circuit on January 2, 2020. Human’s Complaint includes causes of action for
Wrongful Death and Survival Action, and essentially sounds in negligence. On February 6, 2020,
the Defendant/Appellant, AnMed Health (hereinafter “AnMed”), filed an Answer in which it
denied liability and asserted affirmative defenses. AnMed amended its Answer to assert additional
affirmative defenses, including comparative negligence and intervening negligence, on June 24,
2021.

The parties exchanged written discovery. AnMed produced a privilege log on April 22,
2020 in which it identified as privileged/protected “AnMed Health Risk Management Worksheet
Confidential Information Midas report/Chrissy Shortridge statement”) (hereinafter “Risk
Management Worksheet”). The privileges asserted included peer review and work product.

On March 29, 2021, Human filed a Notice of Motion and Motion to Compel AnMed
Health’s Discovery Responses in which she asserted that the Risk Management Worksheet was
not a protected or privileged document. Appellant filed Defendant’s Memorandum in Opposition
to the Plaintiff’s Motion to Compel on June 11, 2021. The Honorable R. Lawton Mclntosh
presided over a hearing on the Plaintiff’s Motion to Compel on June 23, 2021. During the hearing,
Judge Mclintosh ruled from the bench that he was granting the Motion to Compel. The Court
entered a Form 4 order consistent with the verbal ruling on June 23, 2021, directing counsel for
the Respondent to prepare a formal order. The Court entered the formal order drafted by counsel

for the Respondent on July 12, 2021.





Statement of Facts

On June 21, 2017, Evelyn Wood (hereinafter “Wood”) fell in the entranceway of the
admitting area at AnMed. She struck her head and unfortunately succumbed to her injuries two
days later. The fall was captured on video surveillance, a copy of which has been provided to the
Respondent. The aftermath of the fall was witnessed by an AnMed employee, Chrissy Shortridge,
RN.

After completing her care of Ms. Wood, Ms. Shortridge completed a Risk Management
Worksheet in AnMed’s electronic risk management system called Midas, wherein she provided a
brief description of what she witnessed. “Confidential information” is written just below the title
at the top of the risk management worksheet. The worksheet concludes with the following
language, “CONFIDENTIALITY STATEMENT: This document is protected against
unauthorized disclosure/dissemination in the course of discovery by one or more of the following:
1. The contents of this document were prepared at the direction of an attorney in anticipation of
litigation, constituting a ‘PRIVILEGED ATTORNEY-CLIENT COMMUNICATION’; 2. This
document was prepared as a part of a bona fide quality assurance, peer review, or risk management

function of AnMed Health pursuant to 40-71-10 et sec., 44-7-390 etc., and 38-33-300.”
Argument

l. The risk management worksheet is protected from discovery pursuant to S.C.
Code Ann. 844-7-392, and, therefore, the Court abused its discretion in ordering
that the risk management worksheet is discoverable.

Respondent contends that the risk management worksheet is not afforded the protections
promulgated by the South Carolina legislature and codified at S.C. Code Ann. 844-7-392. The
trial Court agreed. Appellant contends that the risk management worksheet is explicitly protected

from discovery by S.C. Code Ann. 844-7-392(A)(1)(h).





On June 26, 2012, S.C. Code Ann. 844-7-392, a statute regarding the confidentiality of
hospital proceedings, data, documents, and information, was signed into law. This statute applies
to any and all investigations undertaken to examine an event that occurred after the statute’s
effective date. §44-7-392 (A)(1) provides that “[a]ll proceedings of, and . . . information prepared
... by a hospital licensed under this article . . . relating to the following are confidential: (h)
incident or occurrence reports and related investigations, unless the report is part of the medical
record.” The statute goes on to prescribe in Section (A)(2) that “[t]hese proceedings and data,
documents, and information in subsection (A)(1) are not subject to discovery, subpoena, or
introduction into evidence in any civil action unless the hospital and any affected person who is a
party to such action waives the confidentiality in writing.” S.C. Code Ann. 844-7-392 (A)(2)
(emphasis added).

A cardinal rule of statutory construction is that the Court must ascertain and effectuate the
legislature’s intent. Burns v. State Farm Mut. Auto. Ins. Co., 297 S.C. 520, 377 S.E.2d 569 (1989);
Sumter Police Department v. Blue Mazda Truck, 330 S.C. 371, 498 S.E.2d 894, 896 (Ct.App.
1998). “All rules of statutory construction are subservient to the one that the legislative intent
must prevail if it reasonably can be discovered in the language used, and the language must be
construed in the light of the intended purpose of the statute.” Sumter Police Department at 896.

The language of 844-7-392 is clear and explicit. It is evident on the face of the statute that
the legislature intended that all proceedings of, and all data, documents, records, and information
prepared or acquired by, a hospital, relating to incident reports, occurrence reports, and related
investigations, remain confidential unless such reports are made a part of the medical record. While
the term “incident or occurrence report” is not defined within the Act, common sense dictates that

the risk management worksheet is an “incident or occurrence report” as contemplated by the





statute. It is a report that was completed by an AnMed employee related to an incident at AnMed;
thus, it is an incident or occurrence report. Even if not an “incident or occurrence report,” it is
certainly a document related to an investigation conducted by the hospital, and thus protected by
the same statute. Moreover, the confidentiality statement on the face of the risk management
worksheet makes it clear that it was intended to be protected by this very statute. The language
reads as follows:

“CONFIDENTIALITY STATEMENT: This document is protected against

unauthorized disclosure/dissemination in the course of discovery by one or more of

the following: 1. The contents of this document were prepared at the direction of

an attorney in anticipation of litigation, constituting a ‘PRIVILEGED

ATTORNEY-CLIENT COMMUNICATION’; 2. This document was prepared as

a part of a bona fide quality assurance, peer review, or risk management function

of AnMed Health pursuant to 40-71-10 et sec., 44-7-390 etc., and 38-33-300.”
Because the risk management worksheet is an incident or occurrence report, or alternatively a
document prepared or acquired by the hospital related to an investigation, and was not made a part
of the medical record, it is absolutely privileged and confidential and is not subject to production
in discovery unless AnMed waived the protection, which it did not.

While a trial court’s rulings in matters related to discovery will generally not be disturbed
on appeal in the absence of an abuse of discretion, Dunn v. Dunn, 298 S.C. 499, 381 S.E.2d 734
(1989), where the trial court’s order is controlled by an error of law or when there is no evidentiary
support for the trial court’s conclusions, it may be overturned. Sundown Operating Co. v. Intedge
Indust., Inc., 383 S.C. 601, 681 S.E.2d 885 (2009). Here, the Court’s ruling that the risk
management worksheet be produced runs directly contrary to the statutory protections afforded to
healthcare entities by S.C. Code Ann. §44-7-392. Accordingly, the trial court abused its discretion

by compelling the production of the risk management worksheet and that decision should be

overturned.





Conclusion

Based upon the foregoing authorities and arguments, the Appellant respectfully submits
that the trial court improperly granted the Plaintiff’s motion to compel, which order should be
reversed.
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