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Jolly v. Crosby Valve, LLC & Fisher Controls, LLC 2016-CP-42-1593

have a 1ot of dbcuments. Did you work in areas where
people weré removing asbestos gaskets from Crosby
valves at McGuire during the outages and shutdoWns that
occufred there?

A Yes,. ma'am.

Q One or two or can you estimate how many Crosby'
valves we're talking about?

A I didn't go by and count them, but I was in the
vicinity, you know. And I was there -- chances are I
was there.

Q How many valves at McGuire plant, for instance?
A A good many. That's all I can say. I can't go
back and count them right now. - I can't go back and

recall them. You know, there were a good many.

0 How about this, lots or 1little?
A I'd say kind of in between, you know.
Q Okay. We're going to have Mr. Taylor here. Do

you know Mr. Taylor, David Taylor?

A I think so, yes.

Q Okay. That was my next question. When there
would be outages and shutdowns --

A Yes, ma'am.

Q -- how many Duke Power and other contractor folks
were on-site doing work?

A I'd say they bring in 2,000 people. It would be a

' ROA_02426
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Jolly v. Crosby Valve, LLC & Fisher Controls, LLC 2016-CP-42-1593

lot of people. You wouldn't believe it. It was 1,600
to 2,000, yes.

Q So did you know everybody's names that worked on

outages and shutdowns?

A No, just my immediate crew that I love and work
with.
0 Same question for Fisher. Mr. Jolly, did you work

in the areas in the ways that you've described when
asbestos-containing gaskets were removed from Fisher

valves at McGuire?

A Yes, a lot of Fisher valves, too. I remember that
too.

Q A 1ot of Fisher valves?

A Yes, yes, yes.

Q And was fhe --

A I remember the Crosby and the Fisher, a lot of

them, yes. But I'm not saying how many. I can't tell
you how many. I'd say a lot of them, yes.

0 If the business of Crosby is to make safety and
relief valves for these plants, are those the type of
valves that your work caused you to work on in terms of
those valves?

A Definitely. Definitely, yes, ma'am.

0 And did you also -- you told us about McGuire, and

we have that, but you mentioned these other plants,

- ROA_02427
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Jolly v. Crosby Valve, LLC & Fisher Controls, LLC 2016-CP-42-1593
Oconee and Catawba.
Let's take Oconee. During this time period, 1980

to '84, did you work at Oconee?

A Oh, yes, ma'am.

Q And tell the jury why.

A Well, we were on the -- '80 to '847

Q '80 to '84 when you were a mechanical inspector.

A Yes, yes, yes. -

0 Why would you be at Oconee if you were at McGuire?
A I was primarily at McGuire, then we went to --

they would loan us out to Oconee, you know, because
during an outage, they didn't have enough inspectors.
And they brought all these people in, might be 1,600 or
2,000 vendors, and everybody working on all these
flanges and valves, and they just needed other
inspectors. And we would go to Oconee too. We would
go down there and staylin a hotel and work on the
flanges and whatevér mechanicai they needed. We did
it, yes, ma'am.
0 And was your work the same, Mr. Jolly, at Oconee
in terms of the mechanical inspection and being there
while removing the gaskefs?

JURY FORELADY: Your Honor, is it okay --

THE COURT: Just one moment. Let me get down over

there where I can hear you and where the court reporter

ROA_02428
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Jolly v. Crosby Valve, LLC & Fisher Controls, LLC 2016-CP-42-1593
can hear you as well.

JURY FORELADY: I didn't know if it was okay to
ask whether we've heard enough of'the testimony.

THE COURT: Certainly it is. Have you heafd
enough?

JUROR: Yes, we've heard enough.

JURY FORELADY: I didn't know if that's okay.

THE COURT: Perfectly okay. ATl right. Now, just
one moment. Let's be organized here about this. We
have got procedures, so have a seat for a minute,
please, ma'am. Thank you.

Al11.right. Maxey, Mr. Ruth, if would you first
take our alternates. So the alternates first.

(WHEREUPON, the alternate jurors exited the
courtroom at 7:12 p.m.)

THE COURT: Thank you very much. Al1l right.

And now, jury, you may retire to your jury room.

JURY FORELADY: Thank you so much.

(WHEREUPON, the jury exited open court at
7:12 p.m.)

THE COURT: A11 right. Any comments or questions?
I dismissed the jury, and I should not have done that

before I asked y'all whether it was okay if they said

.they heard what they needed to hear.

Do you have any dilemmas, plaintiff?

ROA_02429
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MS. McVEY: No, ma'am.

THE COURT: Defendant?

MR. BOUCH: Move for a mistrial, Your Honor. They
requested fhat it be read in its entirety. It's
extremely prejudicial to stop in the middle of the
direct. We move for a mistrial.

THE COURT: A11 right. One moment, please. One
moment. |

Here is the thinking that I'm having or the
gquestion that I'm wrestling with. The jury asked that
they -- as we heard from our chief bailiff, they
initially inquired that they wanted to hear about job
description and work with valves.

I then asked that they go back and get more
specific about it. And that 1is, first, they wanted the
testimdny of Mr. Jolly. Then they narrowed it down to
job description and valves.

I Tooked at the testimony. It seemed to me that

discussion of valves was all through it, so I made the

determination we would read it all. It's the jury's

request that the testimony be read, but I'm mindful of
what Mr. Bouch is saying, and so what I am going'to do
is this. I'm going to hear from plaintiff first.

Do you have any thoughts, Ms. McVey?

MS. McVEY: - I do, Your Honor. They, obviously,

ROA_02430




—_—

O ©W oo N O O b~ w DN

N ON N NN NN A A A A A s aAa a
a A W N =~ O ©OW OO N OO U bW DN =

2212

Jury charge
Jolly v. Crosby Valve, LLC & Fisher Controls, LLC 2016-CP-42-1593

-had a piece of testimony they had in mind that they

wanted to hear about his work on valves.

THE COURT: That's correct.

MS. McVEY: And that's what they attempted to
articulate. If the defendants feel there is some piece
of cross that they need to respond to what they just
heard . - - |

THE COURT: They're asking to read it all.

THE COURT: But the jury doesn't want that. They
don't have to sit through unwanted testimony unless
there's sométhing specific the defendants can point
to -- |

THE COURT: Well, their argument, as I understand
it, is an argument about completeness, that if the jury
hears one thing, whether the jury wants to or not,
comp1eteness.dictates that they hear all of it. And in
a supgr abundance of caution, I'm going to agree with
them, and I'm going to ask Mr. Ruth to tell the jury
that I'd 1ike them to come back in and that you bring
the alternates in as well.

THE BAILIFF: A11 right, Your Honor.

THE COURT: Before I do anything else, I am going
to deal with Mr. Bouch's motion for a mistrial. And
I'm referring to the case of the State against Russell

Carl Carlson. This is an opinion of the court of

ROA_02431
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appeals, 2005, and it deals, in part, with whether the
judge was required to -- was requiféd to make the jury
review fhe victim's entire testimony beyond what the
jufy requested.

And at Page -- at 363 S.C. 586, this is.Roman
Numeral III of the opinion, "Replay of testimony during
jury deliberations." The defendént challenged the
trial court's decision -not to require the jury to
review DeWitt's -- this is the victim's -- entire
testimony. We affirm.

"During deliberations, the jury requested to
rehear DeWitt's testimony. The trial judge granted the
request. The poor sound quality, however, required the
court reportef to read the solicitor's question before
replaying the answers.

"The trial judge recessed the reading and stated
we would come back and conclude this at a time after
you finiéh your supper. The jury sent back an oral
message to-the court through the bailiff that it would
consider whether to hear the remainder of the teétimony
after the break. The jury never requested to hear thev
remaining testimony. |

"After the verdict was returned, counsel for the
defendant moved for a new trial arguing that only a

portion of the direct examination of the victim had

- ROA_02432
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been replayed and none of the cross-examination.
Counsel for the other defendanf joined in the motion.

"The trial court denied the motion: noting that
the playback had been a laborious and cumbersome
process and, finally, the decision not to continue was
within the jury's discretion. The trial judge, within
his discretion, may permit the‘jury, at their request,
to review in the defendant's presence testimony after
the beginning of de]iberatiéns. State vs. Plyler,
South Caro]ina Supreme Court 1980. The extent of the
review is within the trial court's discretion, which is
to be exercised in 1light of the jury request.

"The facts of the case sub judice are similar to
those in Plyler when the jury asked the testimony of a

key witness to be read back to them, and upon the

conclusion of the direct testimony, informed the court

that the jury had heard all they desired. The tape was
stopped, and the jury returned to their de]iberationé.

"Defendant's motion that the jury be required to
hear the croés—examination was denied by the trial
judge. Our supreme court affirmed, holding, ‘The court
is not required to submit evidence to the jury for
review beyond that specifically requested but may, in
its discretion have the jury review other evidence

related to the factual issue so as not to.give undue

ROA_02433 -
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prominence to‘the evidence requested.'"

And there are a bunch of other cases,‘State vs.
Summers, a good many others where the supreme court
found no abuse of discretion between -- by cutting it
off at certain points leaving it in the jury'e
discretion. And based on that opinion, unless you can
point out to me some tremendous unfairness that will
result, I am going to T1et the jury's decision stand and
send them back -- tell them we're not going to read any
further. |

But I do want to have you point out, if you can,
anything that you think creates a tremendous
unfairness.

MR. BOUCH: Yes, Your Honor. At the -- within
several pages being.read, examination, what we've gone
Fhrough, substantial parts of that were retracted by
Mr. Jolly on cross-examination. \

THE COURT: You're going to have to point them out
to me. /

MR. BOUCH: Well, Your Honor, it's a 1ittle tough.

THE COURT: Yeah, it is tough, but I've got a
precedent here clear as a crystal bell and speaks
directly to this situation. And the supreme court has
said the jury gets to pick. I'm kind of putting a

little bit of a gloss on that to even encourage you to

ROA_02434
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indicate where you think there's some unfairness.

| I don't think that's really the test. The test,
as I view it from what this opinion says, is the jury
gets to decide what they want to hear played back.

You point it out to me and be specific.

MR. BOUCH: I'm going to do the best I can, Your
Honor, if yoU let me.

Beginning on'Page 113, beginning at Line 20
continuing over to the complete Page 114. We've got
Page 17, 1ine 5.

THE COURT: Wait a minute. Wait a minute. 113.

MR. BOUCH: And 114.

THE COURT: So far I see nothing on 113, 114 that
is at variance with or withdrawing answers given on '
direct.

Point me to the next one.

MR. BOUCH: 115, 116.

THE COURT: Hang on. I see nothing in any of that
testimony where Mr. Jolly has withdrawn from the
answers he gave on the direct fhét was read.

Give me the next one.

MR. BOUCH: 117, 118.

THE COURT: Just a second. \

THE COURT: I see nothing in any of that that

withdraws from the testimony that was just read to the

ROA_02435
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jury.

MR. BOUCH: 128 and 129.

THE COURT: I see nothing in either of those péges
that withdraws from the direct testimony which has been
read. (

MR. BOUCH: Well, Your Honor, we disagree and we
have excepted and ask for a mistr1a1.‘

THE COURT: Mistrial is denied on the basis of the

~cases cited. I think I've cited enough authority to

indicate why I am respectfully denying the mistrial,

both because appellate cases indicate that it's the

jury's request that's a controlling factor, and number

two, I am ruling that the mistrial be denied because I
have examined the testimony that defense contends is at
variance with or withdrawing from the testimony given
on direct which was read, and I have determined that

that testimony does not withdraw so that there is no

confusion or unfairness, as I see it. So that's my
ruling.
And what I would 1like you to do -- anything else?

MS. MCVEY: No, ma'am.

THE COURT: Very good. A1l right.

Mr. Ruth, tell the jury they may continue their
deliberations.

THE BAILIFF: Yes, ma'am.
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(WHEREUPON, court in recess, pending verdict, from
7:26 p.m. until 8:40 p.m.)

(WHEREUPON, the jury entered open court at
8:40 p.m.)

THE COURT: There we are. Please be seated,
ladies and gent]emeh of the jury.

Madam Forelady, I understand the jury may have a
verdict.

Mr. Bailiff, will you please bring the verdict to

' THE COURT: A1l right. Madam Clerk -- Mr.
Bailiff, take the verdict to the clerk. |

Madam Clerk, will you publish the verdict.

THE CLERK: Yes, Your Honor.

In the State of South Carolina, County of
Spartanburg, in the~Court of Common Pleas for the
Seventh Judicial Circuit, the case of Beverly Dale
Jolly and Brenda Rice Jolly, plaintiffs, versus Fisher
Controls and Crosby Vé]ves, defendants, case action
Number 2016-CP-42-1592.

NegTigence. We, the jury, find that Defendant
Fisher Controls, International, LLC, was negligent and
its negligence was a proximate cause of Plaintiff Dale
Jolly's injury and damages. Yes.

Number 2: We, the jury, find that Crosby Valve,
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LLC, was negligent and its negligence was a proximate
cause of Plaintiff Dale Jolly's 1njur1es‘andvdamages.
Yes.

We, the jury, find the plaintiff, Dale Jolly, was
negligent and his negligence was a proximate cause of
his injuries and damages. No.

Strict liability. Number 4: We, the jury, find
the defendant, FisherIContro1s International, LLC, is
strictly liable for sé111ng products that proximately
caused injury to Plaintiff Dale Jolly. No.

Number 5: We, the jury, find the defendant,
Crosby Valve, LLC, is strictly liable for selling
products‘that proximately caused injury to plaintiff
Dale Jolly. No.

Implied warranty. Number 6: We, the jury, find
the defendant, Fisher Controls, breached the implied
warranty in selling. its products and its breach was a
proximate cause of Dale Jolly's injury and damages.
Yes.

We, the jury, find Crosby Valve, LLC, breached
implied warranty in selling its products and its breach
was a proximate cause of Dale Jolly's injuries and

damages. Yes.

Number 8: If you answered "yes" to any of

Questions 1, 2, 4, 5, 6, or 7, please state the amount
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of actual damages that have been proven by the greater
weight of the evidence: $200,000, Dale Jolly's
damages; $100,000, Brenda Jolly's loss of consortium

damages.

Number 10: If you answered "yes" to Question 1
and/or Question 2, please answer duestion 10. We, the
jury, by unanimous vote, find by clear and convincing
evidence that the conduct of the following defendant or
defendants were willful, wanton, or reckless:

Crosby Valve: No.}

Fisher Controls International: No.

Signed by Foreperson Anna Kay McMakin, Juror
Number 106, dated August 3, 2017.

Your Honor, this is your verdict.

THE COURT: Thank you very much.

Will the plaintiff or defendant have the jury
polled?

MR. BOUCH: Yes, please.

THE COURT: You want the jury polied?

MR. BOUCH: I think as a group you can ask them if
it's their verdict. They don't need to stand up and
say 1t.:

THE COURT: Ladies and gentiemen of the jury, will

you each indicate was the verdict as read your verdict,

and is it still your verdict. If this is the case,
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raise your right hand.

Very good. Thank you so much.

Ladies and gentlemen of the jury, this completes
your services on this case. We thank very much for the
careful attention you have paid. This has been a huge
sacrifice for good people, working people that have a
lot of other things going on in their lives.

I've got some excuses here, and I'm going to.sign
those in a minute fof diétribution.to those of who you
need them. So if, after we finish, you can retire to
your jury room for a minute to be sure we take care of
all the details we need.

But you're dismissed, and this will get you off
the hook for jury service for several years. So that's
a good thing, too. Thank you again for your service to
the people of the state, to the people of Spartanburg
County, and to the litigants in this case. You're
dismissed.

(WHEREUPON, the jury exifed open court at
8:47 p.m.)

THE COURT: AT11 right. Ladies and gentlemen, it
is my perception that no further activity would be
needed other than the making of.motions, given the
verdict that has been rendered.

Plaintiff.
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MS. McVEY: No, Your Honor. I don't believe there
are any other motions today. We, of course, would like
to make some posttrial motions, including a motion for
additur, and I know we'll have ten days to do that, but
I didn't wént to waive our right by not requesting it.

THE COURT: Exactly. We know that we have our
ten-day situation facing us, and we've talked about
that. I would expect to receive all the posttrial
motions within the ten-day period. I will have them.
Your time will then be protected, and I'11 consult with
both sides to see when a convenient time would present
jtse]f to hear these'motions. And, quite honestly, 1
may do that in either Columbia or Charleston, if y'all
think about whether that will be okay.

MS. McVEY: That would be fine with the
plaintiffs.

MR. BOUCH: Perfectly fine; Your Honor. And we
also will have some motions on‘59(b) W1thﬁn ten days.

THE COURT: Understood. And while I'11 just
expect to receive those, and, of'course, the time, the
biggest important timebto‘target to hit in filing them;
efiling them. Once you do that, you know; I'T1 get
them. But the efiling just makes it so much easier.
You will hit the target if you efile it at one minute

to midnight on the last day. That's what I love about
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efi]ihg, so that will take care of it.

Ladies and gentlemen, it has been an extreme honor
and pleasure for me to resume a seat‘that I held so
long ago as a lawyer in your place. I didn't try cases
with the robe. I tried cases like you do, as a lawyer.
And it's really been a great professional honor to be
with you in this case. Thank you so very much, and
good luck to all of you, and I look forward to hearing
what I'm sure will be very thoughtful posttrial motions
from both sides. Good bless and Godspeed.

MS. McCVEY: Thank you, Your Honor.

MR. BOUCH: Thank you, Your Honor.

(WHEREUPON, proceedings concluded at 8:52 p.m.)

***END OF REQUESTED TRANSCRIPT OF RECPRD***
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(Whereupon, the proceedings were commenced at 9:28

a.m.)

THE COURT: We shall proceed. And let me tell you how
I would like to proceed, if it pleases y'all. I would like
to start with the motion for new trial additur because it
influences some other things that will be either dealt with
or don't have to be dealt with in quite the same way,
depending on what the rulings are on that motion.

This is a motion by plaintiff for new trial additur,
a-d-d-i-t-u-r. And Ms. McVey is the moving party. So, Ms.
-- Ms. McVey, you may proceed.

MS. MCVEY: Good morning, Your Honor. Thank you for
having us aﬁd accommodating us here in Richland County.

Your Honor, as you will recall in the trial of this

case, the hotly contested issues were the extent of Mr.

Jolly's exposure to the Fisher and Crosby valves and the
causation of his mesothelioma from that exposure. The jury
resolved those issues in the plaintiffs' favor. They found
that both Fisher and Crosby were negligent, and they found
that they breached the -- breached the warranty.

The issue of Mr.'Jolly's‘damages were never really
contested. The evidence of medical expenses were never
contradicted. The evidence of pain and suffering, loss of

enjoyment of life, mental anguish, those were never
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contradicted. .Loss—of—consortium damages were never
contradicted. And as you know, the jury in this case
returned a verdict for $200,000 for Mr. Jolly and $100, 000
for Mrs. Jolly for her loss-of-consortium clam.

And as you are well aware, the trial court can grant a
motion for additur. And that is done when the verdict is
merely inadequate. And in order to do that, the Court
needs to have compelling reasons to do so. And so what I'd
like to do today is'give you some compelling reasons why
you should grant an additur.

As you know, the jury was instructed on four different
categories of damages. For Mr. Jolly, it was his pain and
suffering, his loss of enjoyment of life, and his mental
anguish. For Mrs. Jolly, it was her loss of consortium.

/ As you will recall, Mr. Jolly was diagnosed in January
of 2016 with mesothelioma at the age of 71. At that time
he had fluid in his lungs that had to be drained. He had
to have a biopsy of the tissue to diagnose the
mesothelioma.

He underwent three rounds of chemotherapy, which were
described by the witnesses in this case as -- as very
difficult for him. His feet were swollen so much from the
chemotherapy that couldn't walk. He was so sick that he
lost 45 pounds. And you and the jury saw pictures of Mr.

Jolly before his diagnosis and after his diagnosis, and it
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was a start contrast.

He also had a massive surgery, where, in order to get
to the lining of his lungs, they took out one of his ribs.
They spread his rib cage apart. They scraped the tumor
from the lining of his lungs.

His daughter, Tracy Pavlish, will -- you will recall,
testified that he was in unbélievable pain following this
surgery. He was in the hospital for some period of time.
And even when he was released, he was released with a
drainage tube in his back.

After he was home for two days at home, he was sick.
He fell. He was taken back to the hospital. And he was
diagnosed with blood poisoning.

.He was treated in the hospital and then discharged,
not to home,-but because he was so.weak and sick, to a
rehabilitation facility. He -- after muchlrehabilitation,
he was able to walk again. But he was on a walker, and he
was on oxygen. |

At home he could not go to the bathroom by himself.
He could not care for himself in any way. He was visibly
weak and sick, and he could not breathe without
supplemental oxygen.

And he got better. And that was good news; the jury
heard about that. But then he got a diagnosis that the

cancer had come back. And the testimony was, from Tracy
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Pavlish and his wife, that he was devastated by this
recurrence of this cancer.

And the Court saw, when Mr. Jolly testified, that he
was visibiy weak. He was very thin, hé had trouble
breathing, and he was in pain.

There were not many treatment options left for Mr.
Jolly when he -- when the cancer came back. And so the
jury heard about the future treatment that he needed to
undergo.

He was undergoing, at the time of trial,
immunotherapy. And Mr. Jolly testified that that
immunotherapy brings him to his knees; it's so hard on him.
He has nc strength and needs to take pain medication
multiple times a day. You saw him, when he testified, that
he was having trouble breathing and he was in pain.

It is uncontested in this casé, by both the defense
and the plaintiffs and their experts, that the mesothelioma
will kill Mr. Jolly. That's uncontested in this case.

And Dr. Crapo testified about what that will look like
for Mr. Jolly as he goes forward. The mesothelioma. -- this
is from Dr. Crapo, now, the defense expert. The
mesothelioma will cause significant pain. It will require
heavy doses of narcotic medication to try to control that
pain.

He will experience significant breathlessness. The
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disease will increasingly cause his iﬁability to breathe.
And the disease will cause wasting, meaning he Qill
essentially starve to death.

Dr. Crapo agreed that there will more
hospitalizations; that he will become completely
incapacitated and unable to care for himself, even as to
the tasks of daily living. He will need supplemental
oxygen, and he will eventually need hospice care and
require 24-hour-a-day, round-the-clock nursing care. Dr.
Crapo testified it will be a bad death.

Dr. Frank, the plaintiffs' expert, testified that all
of Mr. Jolly's medical treatment that he had gone through
and is currently undergoiﬁg was medically necessary. He
testified that he had seen medical bills from before his
surgery of $142,000. |

Dr. Frank testified -- and I quote -— With the kind of
extensive treatment and surgery he's had, clearly, hundreds
of thousands, even to a million dollars or more. He would
be on the high end because of the things he's had, meaning
the treatments that he's had.

Dr. Frank testified, when crossed by Mr.‘Bouch, that
it would not be unreascnable for the cost of Mr. Jolly's
treatment to be a million dollars. This testimony was not
contested. I think the only thing that was contested is:

Is that Philadelphia prices, or is that South Carolina
\
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prices?

And that's the economic damages. But maybe the even
bigger damages in this case are the noneconomic damages
here. Mr. Jolly testified at time of his diagnosis, he was
still working for a private contractqr at the Duke
facilities.

And he was working, he said, not because he had to,
but because he loved it. He loved the people he got to
work with. He loved his job. And that diagnosis forced
him to stop.

You will recall, when Mr. Jolly was asked on the
stand, how this cancer has changed his life, he said -- he
could only say it was hard and it was hurting him. And
then he broke down. He put his hands on his head. He
couldn't go on.

éo Fisher and Crosby have noted that he didn't testify
about his loss of consortium. It's not because he didn't
have those losses or these damages. He physically couldn't
do it. It was too -- he was too overwrought to continue
with that testimony.

But his mental anguish was evident for all of us to
see. The testimony from his daughter and from his wife was
that Dalé was heartbroken oﬁer this diagnosis and that this
diagncsis and this disease took away his active 1life. The

testimony was that after he went to work all day, he loved
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to come home, eat dinner, and then he went out to his
garden. And he either cut the grass or he worked in that
three—-acre garden. His garden fed not only his family, but
it fed his friends and it also fed the local Meals on
Wheels. He héd so much in that garden.

His wife testified they could no longer go to church
or have friends over because he is just too weak to do it.
You heard testimony from the daughter that the seven
grandchildren are the loves of his life. And he tried to
each all of them to say his ——/their first word, which was
"Papa." He only ——’he was only successful with getting two
of the grandkids to do that.

You heard testimony that his daughter, Allison, and
her two boys live with them and that he helps care for
them. You heard testimony that Brad and his two boys live
within walking distance, right across the garden.

They are an incredibly cleose family. And every yeaf,
before this diagnosis, he paid for the whole family to go
on this beach vacation. And since fﬁat, he's not been able
to go. It has changed his life. The physical changes you
heard and saw about were that he looks like a much olde£
vérsion of himself and he now spends most of his time at
doctors' visits.

The loss-of-consortium claim for Mrs. Jolly, that was,

I thought -- and the Court heard -- equally as compelling.
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The jury heard testimony about how Mr. and Mrs. Jolly had
been married for\over 51 years; that even when he was sick,
he tried to bring her coffee in bed.

You heard testimony that Brenda was really scared when
the diagnosis first came. But when he did all this
horrific treatment and got better, she was hopeful. And
then when ——‘when the cancer came back, she was petrified.

You heard that she put her own health on the back
burner to take care of Dale. And when she was up at Duke,
after taking him to his immunotherapy, that she suffered a

heart attack. And Dale, who was took weak to drive, drove

_her to the hospital.

Her losses are extraordinary. He has been her best
friend for 51 years.

Your Honor, as you know, the case law is clear that
the trial court can grant an additur when you find the
verdict to be merely inadequate. And in this case, the
verdict was inadequate, based on the evidence the jury
heard.

There is compelling reasons to grant additur in this
case. And the appellate courts give great deference to the
trial court to do that, because you were there to evaluate
the witnesses, to evaluate the testimony.

And the courts have said the trial judge possesses a

better-informed view of the damages because you could
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witness them. And as you know, the standard on appeal is
abuse of discretion.

The most recent case on additur, .as you know, is Riley
v. Ford. And in that case, a sheriff deputy was ejected
from the car and killed. He filed a product liability
against Ford, the manufacturer of the vehicle, and the
driver -- the defendant driver.

Prior to trial he settled with the deféndant driver
for the policy limits of 25,000. And at trial the survival
claim was dismissed and the jury decided the wrongful-death
claim. The jury awarded $300,000.

In that case, Judge Early found that there wés
compellipg evidence -- and that's listed in that opinion
what kind of evidence that was -- that there had been
$228,000, I think, or $268,000 in economic damages put up.
The jury awarded 300. The judge found that there was
compellingvevidenge to add to that verdict, and he added
600,000, for a total of $9%00,000.

The Court of Appeals disagreed and reversed Judge
Early. It was appealed to the Supreme Court, where you
know the Supreme Coﬁrt agreed with Judge Early and found
that Ford, like the defendants in this case, did not
actively contest the estate's damages, but instead focused
its efforts on the issues of liability. There were

compelling -- there was compelling evidence of significant
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damages.

You have, Your Honor, the ability to grant this
verdict. The testimony in this case is-that the Jjury only
awarded a fraction of Mr. Jolly's damages. And Riley is
instructive on this issue.

Aﬁd I wanted -- I -- I think you‘ve.read now both the
Garvin and the Seay ordersi ‘And those:are both asbestos
cases. Garvin was tried here in Richland County; Seay was
tried up in Spartanburg.

In the Garvin case, the &erdict was $11 milliQn in
actual damages for Mr. Gafvin and 1 million loss-of-
consortium damages for Velda Garvin. And the defendants in
that case moved for remittitur. And Judge Hill granted
that remittitur.

The Garvin case is a little different in that Mr.
Garvin had testicular mesbthelioma. And the evidence at
trial was that he had some amount of medical costs. I
think past was 150 and future was between 150 and 300. I
may have those numbers off a little bit.

And the testimony at trial in that case was that there
was a 50 percent chance that this cancer had been cured.
It's one of those rare mesos -- testicular mesotheliomas
that can be cured.

And Judge Hill said, you know, the pain and suffering

for Mr. Garvin, that 11 million is too high. So he reduced
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it down to 1.5 million for Mr. Garvin. And for Velda
Garvin, he left alone her $l—million’ioss—of—consortium
claim.

In the Seay case, it was a wrongful-death case. But

there was similar testimony about the types of damages that

Mr. Jolly underwent and the types of treatment that Mr.

Jolly underwent.

In that case, the jury awarded $2 million in survival;
$5 million in wrongful death; and $5 million in loss of
consortium. And in that case, as you've now read, Judge
Hill did not remit the verdict.

Here, the plaintiffs are really only asking you for a
l1-to-1 ratio; in other word;, a million dollars«in economic
loss for Mr. Jolly, a million dollars in noneccnomic. So
we're asking you to add to the verdict of 200,000 for Mr.
Jolly to 2 million.

For Mrs. Jolly, we are asking you to give her half of
his noneconomic damages, like the jury did in this case.
You know, they awarded her $100,060. We're asking you to
add to her verdict, from $100,000 to $500,000.

The case law allows you to do that when the verdict is
inadequate. The evidence in this case shows that the jury
verdict was inadequate.

And, Your Honor, the jury cannot find that the

defendants' actions and their products caused Mr. Jolly's
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cancer. -And they found that. They found that the
defendants' products caused Mr. Jolly's cancer, which
required all this extensive medical interventions and then
declined to credit the uncontested evidence of his medicals
or the value of his care.

And, Your Honor, that's what we're asking you to do
today.

THE COURT: All right.

MR. BOUCH: Your Honor, I ---

THE COURT: Mr., ---

MR. BOUCH: --- I -- I learned, after three weeks, to
let Mr. Reid do the talking. k

THE COURT: Good. Mr., Reid?

MR. REID: Thank you, Your Honor. May it please the
Court?

THE COURT: This is Mr. Phillip Reid, counsel for the
defendant.

MR. REID: Your Honor, I'd like to start with the
medical part;of this case. I think that's important

because it's part of the $200,000 that the jury awarded to

Mr. Jolly.
As we noted in our brief -- and I'll -- I'll try not
to repeat our brief too much. But there were no medical

bills submitted. There were no medical records submitted

to the jury. The jury was informed by Dr. Frank, who had

(
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not treated Mr. Jolly, that he had seen some bills that
were about $i42,000.

And I think what is -- what I've tried to do over the
last few weeks‘is put myself inﬂthe jury members' shoes and
fiéure out how I would have determined medical bills in
this case. Aﬁd I think. it's fair to conclude that the jury
probably felt it had to speculate about those -- that
aspect of the case.

Medical bills are easily obtainable. Dr. Frank said
hé'd seen some. So the jury was entitled to ask where are
they and how much did these particular surgeries cost.

;
V4

As —-- as we've set forth in our brief, it was apparent

in some instances that Dr. Frank was guessing. For
N AN

instance, he -- I don't think he ever said this case would
cost a million dollars. He very generally said some cases
do. . He talked about a particular surgery that Mr. Jolly
had had in terms that really identified that Mr. Frank
hadn't seen any bills relating to that.

That brings me to the Tarrant; case, which we've cited
in our brief, and I think is instructive. That's the 6th
Circuit case where a widow whose husband had died of
mesothelioma was claiming $52,000 in medicallbills, but at
trial had submitted no medical bills; called an expert

physician, who said he'd seen a list of some bills. The

list wasn't produced. And the jury awarded one-fifth of
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what she was asking for.

And the 6th Circuit affirmed that, saying in light of
the lack of any documentation, the jury was wéil witﬁin its
rights to.award that amount and that that there was no
basis for additur in that case. And I think that that's
important, particular in conjunction with the fact that the
plaintiffs did not ask for a verdict which had separate
damage questions.

There were no separate gquestions for medical bills or
other economic damages and pain and suffering. So I think
it's fair to conclude that the balance of ﬁhat award
reflects pain and suffering, the -- the.majority of it then
-- and those other noneconomic elements that Mr. Jolly
sought.

AWith respect to that, certainly, there are verdicts,
the Seay case and Garvin case among tﬁem, where juries have
come to much higher numbers. But as the Court observed
during this trial, we had a very attentive jury. We had a
jury deliberate for five hours.

They heard all the evidence. There's nothing to
suggest they ignored anything. They simply came up with a
number that the plaintiffs don't like here. But that
number is within the range of what is an appropriate
verdict in this type of case.

We've cited some -- I think two or three decisions in
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recent ‘years from other jurisdictions, where juries have
awarded slightly more or less than was awarded to Mr. Jolly
here. 1In fact, I think all three of them, now that I think
about it, were lesser awards: 128,000 in one; 50,000 in
another; and another five-figure number in the third case.

So as the Court knows, there have té be compelling
reasons to change the jurY's verdict. And verdicts are
entitled to substantial deference. And I think, with the
attentive jury we had here, with jury members like that
young man who was working at Dollar General, making $10 an
hour or whatever he was making and working nights, -this
jury's effort éhould not be ignored. It should be
affirmed.

One last thing: There -- you know, the evidence
presented at trial was all heardvby the jury, of course. I
think the Court has to look at it in the light most
favorable to the verdict.

There were a couple things -- and these are just minor
matters. There was testimony about Mrs. Jolly having a
heart attack. But there was no -- you know, the -- the
Jury was entitled to believe that that was not related to
Mr. Jolly's mesothelioma, in a situation where there was no
doctor making a connection and given the fact that most
heért attacks derive from physical causes, not emotional

distress.
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I do want to comment on Mrs. Jolly's claim as well.
Again, $100,000 was the award to her. 1In that part of our
brief addressing that, we cited half a dozen or more cases
with similar awards, cases from Connecticut, California,
places where, typically, juries come back with much higher
verdicts than they do here. And I think that sum for her
loss—df—consortium claim is also well within reason and
ought to be affirmed by this Court.

THE COURT: Thank you, Mr. Reid. Ms. McVey, in
response?

MS. MCVEY: I -- I really don't have anything -- other
in response, unless there's something I can answer for you.

THE COURT: All right. Okay. Hefe's what we're going
to do. I'm going to go on and make a ruling on this so
that we can proceed to the other matters that we're going
to deal with here.

I rely primarily on the case you cited, Mr. Reid and
Mrs. McVey, Riley v. Ford. Justice Kittredge's opinion
gives us a good deal of direction about what is proper in
these matters.

And as I look at this case and what was presented in
evidence, I don't think the $142,000 in medical bills is
disputed. There was testimony to that figure. There
wasn't any attempt to croés—examine about it. So I take

the $142,000 as established well enough by the testimony to
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be a fair representation of what his medical bills were as
he came into the courtroom.

With a $200,000 verdict, if medical bills were
awarded, that left only $58,000 to compensate for pain and
suffering, loss of enjoyment of life, and mental anguish.

I believe that that award is not consiétent with the
evidence presented, with respect to these elements of
damage.

And i am going to grant additur, with respect to Mr.
Jolly's damages, because of my concern about the amount of
damages with respect to pain and suffering, and also
because of my concern about fhe future medical expenses.
The‘only evidence presented, with respect to future medical
expenses, was Dr. Frank's testimony that he could well
imagine at least $1 million in medical expenses for this
case.

I know y'all characterize -- the defense charaéterizes
that a little bit differently from the way I have
characterized it. But I think that is a fair-

characterization of what the testimony showed.

So my concept is this: I believe that the verdict
should be addited -- if I can kind of use that colloquial
term -- in the amount of -- for Mr. Jolly in the amount of

$1,580,000.

And I'll tell you how I arrive at that. One million
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represents, in my mind, past and future medical expenses
for Mr. Jolly. And $580,000 represents what I believe to
be a compelling case for noneconomic damages.

The jury awarded, in my way of looking at the verdict,
around $58,000. I intend to increase that by a multiple of
10. And therefore, that is how I arrive at an .actual-
damage verdict in this case. Of course, there are no
punitive damages. But that is how I arrive at an additur
of $1,580,000 for Mr. Jolly.

Of course, we are goiné to have to discuss.issues of
setoff and so forth. That will be done as we move on down
the line.

With gespect to Mrs. Jolly, I believe Ms. Jolly made a
very cpmpelling case for lost wages and loss of
companionship and the physical injuries she suffered during
her care of Mr. Jolly, which was not simply her emotional
situation, but the physical exertion that she had to put
forward to'care for Mr. Jolly as he Qent from a person'in
very good health to a person who was in an extreme stage of
invalid existence at the time the case was tried.

I believe that the $100,000 verdict is inadeqﬁate to
compensate for her claim éf loss ¢f consortium and
inadequate under the'instrucﬁions that the jury was given
about hpw to calculate that award. So I would raise her

damages to $2%0,000.
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And I calculate that by taking the noneconomic damages
and awarding her half of the nonecconomic damages. And that
is how I arrive at the figure that I have set forth.

Now, again, there will have to be some discussion of
setoff. And that'll be done when we get to the setoff
mofions. But that would mean a total award of 290, plus
$1,580,000. And that is the additur that I will grant in
an order to be developed later.

But I wanted to give you the benefit of that as we
move forward so that we can know the landscape we're
looking at as we talk about these other issues. And when
we talk about these other issues, parties -- each party may
be dissatisfied with what I have done. And please know
that you will be reserving all rights, with respect to your
disagreement with the additur I have granted, as you make
your other arguments about related matters of setoff and
the like and arguments that a judgment non obstante
veridicto ought to be granted. |

So you're not waiving anything by my giving you the
benefit of what I'm going to do with additur, nor‘have I,
inamaking tﬁét ruling, foreclosed the notion that I may
grant the JNOV. It's just we're taking these things
sequentially, and I wanted to get this one out of the way
at the beginning.

All right. Now, I suppose the next one probably ought

ROA_02465




10

11

12

13.

14

15

16

17

18

19

20

21

22

23

24

25

23
to be the defendants' motion for a judgment non obstante
veridicto. So we will begin with that. Mr. Bouch?

MR. BOUCH: Once again, Your Honor, I continue my
string and let Mr. McLeod do this one.

THE COURT: Good. Mr. Mcleod, I'll be glad to hear
from you at this time.

MR. MCLEOD: Your Honor, as far as our JNOV motion,
we're pfepared just'to rely on the briefs. We've heard
these arguments numerous times over the course of trial and
then again at the end of trial. We're satisfied to rely on
our briefs.

We don't believe the evidence was sufficient to - -- to
withstand the jury's verdict for all the reasons that we
went over during the trial, including the expert testimony
not being reliable and all of the same grounds that we've
argued before. So we're happy just to rely on our briefs
on that. Thank you.

THE COURT: Thank you, Mr. McLleod. Ms. McVey?

MS. MCVEY: Your Honor, I'm happy to respond to any
other than issues they raise, which were allot of them. I
-- you have heard them-a lot of times at this point. But
if you're -- I'm happy to respond to any issue you would
like me to.

THE COURT: Well, I calculate that at this‘moment as

we stand here, I have probably ruled on these issues at
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least three times and, in some cases, maybe more times than

that. But in fairness to defendants, because I want their

record to be clear about these matters, I'will briefly,

using as my template, the listing of the grounds as they
are contained in Defendant Fisher Controls and Crosby
Valve's memorandum in support of their joint motion for
JNOV.

The grounds are listed beginning at page 2. There are
nine in number. And I will briefly touch on them, just so
you will have something. And after I have touched on these
grounds —--—-—

(Off the recérd briefly.)

THE COURT: 2ll right. 1I'm going to just click
through these things as quick as I can. But please make
notes, parties. And if there's anything you wish to add or
elucidate as I click through these things, why, at the end
of each one, will you just signal me that you want to be
heard and you will be heard.

All right. Number 1 is: "Plaintiffs' failure to warn
claims (in both negligence and breach of warranty) fail
because the potential hazards of asbestos allegedly used in
connection with Defendant's products were open and obvious,
and additionally because they were known to Mr.'Jolly."

I don't believe the evidence supporté knowledge by Mr.

Jolly, particularly at the beginning of the times that he
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-- early in his career when he, for about four years, as I
recall it, worked very directly with those who were opeﬁing
and repairing flange‘gaskets and things of that nature. 1
doﬁ't believe' the evidence supports knowledge or open ér
obvicus hazards. |
But in addition to that, the evidence supports very
strongly the notice and }nowledge on the part. of the two
defeﬁdants, Fisher and Crosby, af -- at the times specified
in the evidence that these companies were well aware during
that time by means of industry knowledge and publications,
by meansfof OSHA activity and by means of theif own
communications, that -- about the potential hazards of
asbestos and how their products, their valves and flanges
and gaskets, were -~ were used when they were installed in
a custémer, as they‘were for Duke in this matter. So I
would not grant on that ground.
| This -- the second is: "Fisher and Crosby are
protected from liability on éll of Plaintiffs' claims by
the sophisticated intermed;ary doctrine."
The jury was.charged on sophisticated intermediary.
And I anguished about that, I can tell you. I think
there's arguments both ways about whether to charge it.
| éut following the dictates of Lawing v. Univar and
other cases, I made a decision that sophisticated

intermediary was charged. It was charged to the jury. The
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jury received argﬁhent that that doctrine would absolve
defendants' liability and, by its verdict, the jury
rejected that argument.

And therefore, I do not believe it's grounds for JNOV
because the evidence certainly was, at the very least,
conflicting on that issue and it was'up to the jury to make
the decision.

The third grounds: "Plaintiffs' claims fail as a
métter of law because they failed to show that the Fisher
and Crosby valveé Mr. Jolly encountered were essentially in
the same condition at the time of the exposune and injury
as when they left the hands of the Defendants."

The -- ther§ was plenty of evidence to the effect that
these valves were in the same cqndition when received and
put into use as they were when they left Crosby. The jury,
again, was charged on this issue and had the opportunity to
sort through the conflicting evidence on this subject and
make a decision. And its decision was negative to the
defendants, and I would not disturb it on that basis.

Foﬁrth: "Plaintiffs' failure to warn claims also fail
because they did not show that Defendants' alleged failure
to warn was the proximate cauée of their injuries, as
Plaintiffs failed to offer any evidence that Mr. Jolly
would have heeded a warﬁing, and in fact the uncontroverted

evidence demonstrates the opposite.™
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The evidence was, at thé very least, conflicting. And
it -- there is one view of the evidence that woﬁld suggest
that Mr. Jolly would definitely have heeded warnings and
did so when,_ultimately, the -- Duke changed its procedures
to provide for respirators and other safety egquipment in
connection with the very work which he was observing and
doing at the time whéen he contracted the mesothelioma.

With respect to proximate cause, proximate cause was
well explored. And there was plenty of evidence to suggest
that these wvalves could not operate and the flange gaskets
could not operate without asbestos or some kind of
gasketing; that asbestos gasketing was in common use at the
time. It was part of the specifications in these two valve
companies' kin. It was part of the order sheet when orders
were made to these two companies for parts for these
valves.

The evidence was certainly enough to support the
jury's conclusion that it was negligent to -- for these
asbestos valves to be -- these asbestos gaskets to be used
and that the only way to remove them at the time that he
was exposed was to chip away at them or pull them off with
wire brushes or vibrating brushes and that that's what was
done. It put asbesﬁos dust into the air. And the
cumulative effect of that was to cause Mr. Jolly's

mesothelioma.
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There certainly was conflicting evidence. But there
was plenty of evidence from which the jupy could make that
determination.

Five: "Plaintiff make -- failed to make -- meet their
gurden of proof as to their design defect claims (again, in
both negligence and breach of warranty) because they did
not present evidence of an alternative, feasible design, or
meet the required showing under the risk/utility test set
forth in Branham v. Ford Motor Company."

. I believe that the evidence -- that there was evidence
in the record from which the jury could conclude that there
were other alternatives, other alternative materials thét
could be used and ultimately were used, in the gasketing of
these valves sold by these two defendants. So it was a
matter of conflicting evidence. The jury was instructed on
design defect, énd it made the conclusions, rejecting‘that
-- this argument by defendant. And I would not disturb
their verdict.

It's No. 6: "Plaintiffs' negligence claims failed as
a mat£er of law because they did not present evidence of
the applicable standard of care‘or evidence that Fisher and
Crosby deviated from the applicable standard of care."

Both sides preéented a good deal of evidence regarding
the issue of standard of care. The jury chose to render a

verdict that rejected defendants' view of what the standard
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of care was accept the version put forward by plaintiff.
So I would not disturb the verdict.

Number 7: "Defendants are entitled to judgment as a
matter ef law because there was no evidence whatsoever
showing that they manufactured, sold, or otherwise placed
into the stream of commerce any of the asbestos-containing
products to which Mr. Jolly was allegedly expoeed on a
regular and freqﬁent basis." ‘

That's the bare-metaled fence. I rejected that in
motions and plenty of discussion} both pretrial and during
the trial.

Gasketing was absolutely necessary in order to use tﬂe
product that was manufactured by these two valve makers.
And asbestos gaskets were the gaskets that were used and
specified»at that time by everyone concerned, both the
valve manufacturers and Duke. And they were well aware
that gasket -- the gasketing that would be used in this
particular locale was asbestos gasketing.

The -- the -- the defendants have chosen tiil this
very good day to continue to say that there is.absolutely
nothing wrong with their valves and that there was ne
asbestos and it never caused any harm. The evidence was
very conflicting on this point. But the idea that it --

that you're only responsible for the bare metal is not

something that finds acceptance in the jurisprudence around
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the country. It's something that I did not agree with, nor
have other judges, particularly Judge Hill, who tried these
cases many times before I did.

And therefore, I would not disturb the verdict of the
jury. They were well instructed on the standard of care
and what must be proved to show the standard of care.

Eight: "Plaintiffs failed to establish that Mr.
jolly's injury was proximately caused by these Defendants'
products because the only specific causation testimony they
offered was scientifically unreliable, inconsistent with
the law, and therefore it should have been excluded.™

These arguments were made before the expert testimony
was advanced. There was conflicting testimony on
causation. And the defendants certainly offered a
significant body of scientific information from expert
witnesses concerning causation.

The jury had evidence from their own experts contrary
and was well instructed on. what needed to be proved to show
causation. This particular disease can only be caused by
asbestos. The jury was -- had that infofmation before it.
And it concluded that there was a showing of causétion
sufficient to find.liability of the part of these two
defendants, and I would not disturb it.

And finaily, plaintiffs —-— Number 9: "Plaintiffs

failed to prove causation under the Henderson/Lohrmann
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standard, because they did not make the requisite showing
of regularity, frequency, and proximity."

Again, I tried to carefully follow the dictates of
those two cases, so instructed the jury in that regard.

The evidence was conflicting on these points. But there
were several witnesses who indicated that the exposure was
a substantial factor in the contraction of mesothelioma by
defendant and that'there was regularity, frequercy, and
proximity, particularly in a period of four years that was
the focus of a lot of the discussion about Mr. Jolly's
exposure.

So I would -- I think the jury was properly
instructed, had conflicting on these points, and adequate
instruction on the law. And I would not disturblthe
verdict.

So that is, just for the record -- I know we've argued
these points many time. But if there is anything that
either party would like to offer in addition, I'1ll turn
first to you, Ms. McVey.

MS. MCVEY: No, Your Honor. Thank you.

THE COURT: Mr. Reid?

MR. REID: No; Your Honor.

THE COURT: Mr. McLeod?

MR. MCLEOD: No, Your Honor.

THE COURT: Very good. All right. We've disposed of
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the JNOV motion, then, and it is denied in full.

And we next would turn to -- I guess, before we move
for setoff, we should pursue the motions that deal with the
disclosure of informaﬁion regarding the settlements. So
that is -- well, we do have the motion for election of
remedies. I think perhaps we ought to go on and discuss
that first. We want to get through the complexion of the
various reasons for liability first.

| So 1f -- doces that suit everyone to first go to that
election-of-remedies matter? |

MR. REID: . Sure.

MS. MCVEY: Yes, ma'am.

THE COURT: Very good. All right. That is, of
course, a motion by defendants. Mr. McLeod, are ---

MR. MCLEOD: Yes, Your Honor. Again, we'll rely on
our pleadings. We think the law is pretty clear on this:
that they -- the Jjury got several causes of actions sent --
sent to them to decide. They came back; ruled against the
defendants for breach of implied warranty and negligence.
And we think it's appropriate at this point for the
plaintiffs to have to choose which cause of action to award
damages under, pursuant to numerous cases, including Inman
and Imperial case.

THE COURT: All right. Ms. McVey?

MS. MCVEY: Your Honor, it -- I don't think this is

ROA_02475




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33
the type of case where this is a necessity to choose your
remedy. It is true that there were three different causes
of action. There was negligence, strict liability, and
warranty. The jury found for us on the negligence and
warranty cases.

But only one amount was sought. And only one amount
was received. There are no inconsistent remedies for the
plaintiff to choose from. You know, where I've seen this
come up if you have a -- a insurance bad-faith case, you've
got a breach-of-contract case and you've got a tort action
for bad faith negligence. Sometimes that can result in
inconsistent verdicts.

Here, that's not the case. Your Honor, if the jury
had awarded punitive damages that was applicable to the
negligence claim, maybe we have fo do it then. But in this
case, only one recovery was sought; only one was obtained.
I don't believe there's a necessity for us to choose a
remedy.

THE COURT: All right. Mr. McLéod,‘in reply?

MR. MCLEOD: Your Honor, they're different causes of
action. It -- it is understandabie that -- that they --
the jury did not find that we were reckless and willful.
And there -- that would not have been proper under implied
wérranty anyway. We still believe that -- that the

plaintiffs should have to choose which remedy to ---
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MR. BOUCH: .Your Honor ---

MR. MCLEOD: --- to collect under.

MR. BOUCH: Your Honor, the ---

THE COURT: Mr. Bouch?

MR. BOUCH: --- elements of each cause of action -- 1
hate to interrupt. The -- the elements of each cause of
action are different. And to the extent an appellate court
may look at this and may loock particularly in right -- in
light of Your Honor's JNOV ruling as to those individual
elements of those causes of action, we think it appropriate
that the plaintiffs choose. Because if not, it leaves a --
a —--— a -- an appellate court to speculate. And -- and we
end up coming back. And I believe that it's perfectly ---

THE COURT: Just one —---

MR. BOUCH: --- appropriate.

THE COURT: --- moment.

(Off the. record briefly.)

THE COURT: Excuse me, Mr. Bouch.

MR. BOUCH: That's all right. I just ---

THE COURT: Go right ahead.

MR. BOUCH: I -- just -- just that -- that the -- the
-— the elements of -- of -- of each cause of action afe
different. And the analysis, 1if ---if -- if this case goes
-- goes further, will have to be different. And --.and I

think it -- the reason that I think the plaintiffs have --
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have to elect their remedy is so a court can analyze those
elements separately and independently. And that -- that's
all 1 wantéd to add.

MR. MCLEOD: Uh-huh.

THE COURT: Thank you, Mr. Bouch. Ms. McVey, in
reply?

MS. MCVEY: Your Honor, just briefly. And with the
election of remedies is the act of choosing between
inconsistent remedies allowed by law to prevent double
recovery. That's -- that's why we do it. That's why that
action is out there.

Here, there's only one recovery. And the jury was
charged: You can find for the plaintiff on any of these
three causes of action, and you will award one set of
damages. There's no reason to elect a remedy. Because
there's no inconsistent remedies for the plaintiff to
choose from.

THE COURT: All right. I think the jurisprudence
makes it clear that there's a lot of difference between the
election of remedies and the election of causes of action.
And quite honestly, defense's argument is mostly about the
causes of action. And that's not really the focus of an
election of remedies. An election of remedies is about the
damages.

Here, these are two verdicts for breach of implied
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warranty and negligence. And the damage is the same in
\

"each. There is no inconsistency. There's no additicn.

There's -- the jury did not find willful and wanton conduct
leading to the need to have a bifurcated trial on punitive
damages.

We did not go there because the jury was queried on
conducf. And their ;erdict reflected tﬁat they did not
find the predicate necessary for an additional remedy that
would be inconsistent with the with the remedies that they
did make. |

They did not find for the strict-liability cause of
action. They found simply for the negligence and breach-
of-implied-warranty cause of action. So I would deny the
motion for election of remedies and unnecessary in this
matter.

All right. ©Now, does that take care of everything
structurally until we get to the settlement amounts and the
setoff?

MS. MCVEY: It -- it does, Your Honor. The only thing
that happened during trial that I'm not sure we ever did is
the defendants wanted an order -- remember we had this
whole tﬁing about Rule 45, could we subpoena the party to
tfial, that whole issue?

And you guys wanted an order during trial. And I

thought I circulated one, but I may not have in the
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craziness that happened. And I think.you guys wanted a
separate rulihg'on that; though I've got orders. I can hand .
out ---

THE COURT: All right.

MS. MCVEY: ——; SO we can ——- ~

THE COURT: Well -- wéll, why don't you handvthem out
and let me look at them, and let's see if that is something
that we need to do to complete what was done at trial ---

MS. MCVEY: And we ——-

THE COURT: --- before ---
MS. MCVEY: --- may not have to do it today.
THE COURT: --- before ---

MS. MCVEY: But I ---

THE COURT: -—— we move ---
MS. MCVEY: --- just wanted to —--

THE COURT: --- to this additional question.

MR. REID: Your Honor ---

MR. MCLEOD: Your Honor, I -- ;f I may, Your Honor?

THE COURT: Yes, sir. -

MR. REID: This may be a -- a good time for Ms. McVey
to hand this up. I was going to suggest that we.take a
‘ten-minute break before we address ---

THE COURT: Oh.

MR. REIﬁ: i those last ---

THE COURT: Sure.
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MR. REID: --- two issues —---
THE COURT: That ---—

MR. REID: --- so I —---

THE COURT: --- that makes —---
MR. REID: --- can consult ---
THE COURT: --- a lot ——7.

MR. REID: --=" with my ---

THE COURT: --- of sense.

MR. REID: ———bcolleagues.

THE COURT: That's good; Let's take a ten-minute
break, let y'all have a chance to look at this, and then
we'll reconvene. So it's about ten of eleven at this --
nc. My -- is that clock right? 1It's -- okay.

MR. MCLEOD: 10:20.

THE COURT: I see it now. All right. Why don't we
reconvene here at 10:35.

MR. REID: And ---

MR. BOUCH: If ---

MR. REID: --- thank you, Your Honor. Just because
it's pertinent to what we'll discuss at break, I Jjust

wanted to confirm: On that first -- on -- on the additur

motion, I understand the Court's ruling to be that the new

numbers are 1.58 million for Mr. Jolly and 290,000 for Mr

Jolly.

THE COURT: That is correct.

'

S.
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MR. REID: So -- all right. I ---

THE COURT: That is correct.

MR. REID: I just wanted to make sure that wasn't in
addition to what the jury ---

THE COURT: No, no ---

MR. REID: --- awarded.

'THE COURT: --- no.

MR. REID: So ---

THE COURT: ‘No. That is the new ---

MR. REID: Okay.

THE. COURT: --- award.

MR. REID: Thank you.

THE COURT: That's the additured award. I think
that's the way I'm supposed to do it now. That's the way
we always told -- told them to do it, is don't talk about
how much you're adding; talk about what the new award is.

MR. REID: All right. Thank you.

(Whereupon, a recess was taken from
10:20 a.m. until 10:33 a.m.)

THE COURT: Your Honor, on this proposed order ---

THE COURT: Just -- Jjust one second, Mr. Bouch. I
need to get it in front of me. Yes, sir. You may procee

MR. BOUCH: You know; Your Honor has already ruled.
And it's kind of water under the dam, so I'm not so sure

there is need for a separate written order. 1Insofar it i

39
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six pages, we'd like at least a couple days to look at it
and -- and reply, if the Court thinks it's necessary, which
we don't.

THE COURT: Well, you are the ones who were very, &ery
insistent that we have a written order. And so we're going
to have a written order.

The only change I would make in it, as I look at it
right now, 1is on the very first page. It's the second
sentence. And it says: "For the reasons set forth below,
the defendants' motion to guash should be and is therefore"
-- strike that word "quash" and put "denied.™

MS. MCVEY: Okay.

THE COURT: And cther than that, the order is, I
think, a fair setting forth of the reasons I expressed.
This is a hotly contested issue. I think it -- if any
appeal is takeﬁ, the -- I think this will be of some help
to the review court. And therefore, I intend to sign the
order.

But certainly, Mr. Bouch, I will give you a week to

take a look at this thing and see. So why don't you all

communicate with me by five o'clock next - what is today,
Wednesday?
MR. BOUCH: Why -- why -- why don't we do it this way,

Your Honor: Go ahead and sign the order. TIf we need to

make a motion to reconsider, we will in ---
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THE COURT: Very good.

MR. BOUCH: --- ten days. And then, if ---

THE COURT: And that ---

MR. BOUCH: --- not, then I ---

THE COURT: --- that's good. And, Ms. McVey, if you
could make that one change and then submit it to me, you
can just e-mail it to me.

MS. MCVEY: Yes, ma'am.

THE COURT: 1I'll sign it and file it.

MS. MCVEY: I'1ll do it. Thank‘you.

THE COURT: Or I'll send it back to you tq file -—-

MS. MCVEY: Perfect.

THE COURT: --- or whatever. Okay. All right.
That's —-- deals with that.
And I think I -- now we are at settlement and setoff.

And I suppose we should start with the joint motion for
production of plaintiffs' settlements and payments with all
third-party tortfeasors. I think that's the first one
pending,iMr. Bouch.

MR. BOUCH: Your Honor, I'll —; I'll --— I'11 -- 1'11
start with this. This has been an elephant in the room in
these cases for many years. And as has been --'been
remarked, the only people that these settlements are secret
from are other defendants because every plaintiffs' lawyer

I know in the country knows exactly how much people pay and
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-- and in what cases.

While the plaintiffs have been somewhat candid in the
past -- and I make no reflection on Ms. McVey -- we've run
into trouble before on representations and in tegms of the
releases. And we believe we are -- should be permitted to
see them.

We, of course, are perfectly willing.to make them
attorney-eyes-only. We consent to a protective order. We
will not share them with our clients, depending on the
terms of these releases, whether they operate as a complete
or partial release. And of céurse, as the Court knows,
lurking out there are the additional million—dollar—plus
claims Mr. Jolly has against the 80-plus bankruptcy trusts,
which have not -- deliberately have not been utilized yet
but undoubtedly will.

We believe we are entitled to -- to -- to see those --
those releases and calculate those amounts. But again,
we'll be glad -- recognizing that certain -- certain
parties wish their amounts to be confidential, we'll be
glad to restrict it to attorneys only.

THE COURT: All right, Ms. McVey.

MS. MCVEY: Your Honor, we have represented to Mr,.
Bouch and to the Court the total amount of settlements in
thié case. The defendants are not entitled to how much

each individual paid. There's no compelling reason to do
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that. And wé have agreed that these settlements are
confidential.

And the reason that these settlements are confidenﬁial
is because it's important to the defendants and it's
important to the plaintiffs. And it gives some privacy as
to the amount of the -- the claim paid. If the shoe was on
the other foot and Fisher and Crosby had settled, I can
assure you they would not want the amount they paid to be
given to the other défendant -- the trial defendant.

The settlemeﬁt documents, many of them don't contain
specific amounts in there. They may say fér $5 or for
whatever. I'm happy, if the Court wants us to, if our
representation -- you want something more than that, I'm
happy to provide them -- if you order to me to so I don't
breach any confidentiality -- to give those to you to
review in-camera. But I don't think these defendants are
entitled to that information.

THE COURT: All right. ©Now, Mr. McDonald,
representing Daniel and Union Carbide ---

MR. ' MCDONALD: Th;t's correct, Your Honor.

THE COURT: All right, sir. You may ---

MR. MCDONALD: Just -- just very briefly, Your Honor,
we would sort of join in the plaintiffs' approach to this.
Our settlement agreements are confidential. We don't want

somebody in an Illinois case next week to say, "You paid
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blank dollars on a case in South Carolina." We don't want
our friends down in Charleston at Motley Rice to say, "You
paid so much in the Jolly case and so I need so much in
this case.™

Tt becomes a floor. And as much as we enjoy our
friends at Fisher Controls, we don't necessarily want them
to know in the next case where we sit in the courtroom
together what setoff they might enjoy because there could
be some gamesmanship there. So we would suggest an in-
camera review by the Court.

' We're happy to cooperate to verify amounts, things
like tpat. My understanding is that's what Judge Hill did
in the Seay case, is took an in-camera review and confirmed
the amcunts and then reported the total to the defendant.

(Whereupon, Mr. Early stbod.)

THE COURT: Not yet, Mr. Early. Mr. Phillips ---

MR. PHILLIPS: Yes, ma'am.

THE COURT: --- on behalf of Anchor Darling ---

MR. PHILLIPS: Anchor Darling Valve Company. My firm
also settled this 5olly case dn behalf of Georgia-Pacific
Corporation, Your anor, Grinnell Corporation, ITT
Corporation, and Goulds Pump Company.

THE COURT: All right. Grinnell, ITT, and who?

MR. PHILLIPS: Goulds, G—o—u*i—d—s, Pump Company.

THE COURT: All right.
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MR. PHILLIPS: And I was going to sort of embrace Mr.
Bouch's approach. He had indicated -- we settled these

cases with confidentiality agreements, no doubt about it.

What Mr. Bouch had indicated that these -~ if these
settlements -- amounts were disclosed with attorney eyes
only in a protective and an -- an agreement they will not

be shared with the clients, certainly, under those
conditions, if -- as long as it's going to be protected
within this case, that's okay with us.

THE COURT: All right. All right. ©Now, Mr. Early had
not previously identified himself, but Mr. Early ---

MR. PHILLIPS: Get in front of the bar.

THE COURT: --- come around to the bench. This is ---

MR. PHILLIPS: Come on, Will.

MR. EARLY: Sorry, Your Honor. Will -- Will Early on
behalf of R.T. Vanderbilt, Your Honor. We are a settling
defendant as well. And I would join in Mr. McDonald's
approach.

We would ask that if anything, if Your Honor would be
able to look at the number, and that is exaCtly what Judge
Hill did in the Seay case, because I argued the posttrial
motion in the Seay case in this same manner. So ---

THE COURT: And -- and, Mr. Early, you are
representing who?

MR. EARLY: R.T. Vanderbilt, one settling defendant in
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the Jolly case. Thank you.

THE COURT: All right. Anyone else on defense side?

MR. BOUCH: Your Honor, I -- 1 jﬁst do one in reply.
And it is more -- more of a policy argument, Your Honor.

If we are truly in the resolution business, much as
the explaﬁation for justifying insurance coverage be
produced in virtually every case to -- to foster dispute
resolution, this is wvery much.akin‘to that. We -- we would
like to see what is out there and why, whether theée are
full or partial releases, how far they go. They may not go
anywhere. We don't know.

But I think, in order for us, not only in this case,

but -- but to go forward, to how to -- how -- how to advise
our clients, the -- these should be public. And -- and the
Court -- while the Court's final rule on -- on prbtective

orders two or three years ago excluded settlement
agreements when they addressed whetﬂerbparties c?uld have
things sealed by the Court, I think the definite feeling of
both the state and federal courts in South Carolina was the
burden should be con those seeking confidentiality to
juétify it substantially, as -- as opposed to having them
released for a proper request. And that's my only reply,
Your Honor. /

THE COURT: All right. Ms. McVey, in responée?

MS. MCVEY: Your Honor, just briefly, the purpose of
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them getting the information is to determine what the
setoff i1s. It is not for them to take this information in
the Jolly client [sic] so they can go and advise their
clients. That's not thé purpose of this. The purpose is
to -- to take my representation to the Court of $2.2
million and verify that.

And, Your Honor, you can do that. That's what Judge
Hill did in thé Seay case. That's what he's done, I -- 1
believe, in every case where this has come up.

It's -- it's not -- it discourages settlement to let
the last remaining defendant know what everybody else paid.
There's no compelling reason to give him that information.

fHE COURT: All right. All right. Confidentiality of
settlements has had a very checkered histofy in South
Carclina. And I recall well the joint efforts of then-
Chief Justice Toal and then-Chief Judge Joe Anderson to
come to some accommodation between the federal and stéte
courts in this state with regard to confidentiality.

But I think what has evolved from that is this: The
thought that we certainly didn't eliminate confidential
settlements by the orders we elucidated. But what happened
was when parties submit their settlements to the Court for
court activity and court approval, they become‘subject to
public revelation.-

But when parties choose to settle controversies
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privately and are not submitting those -- those agreements
fqr review, approval/ or enforcement by the trial court,
then a different situation obtains. And at the present
time, I'm not being asked and have not been asked to
approve any settlements, to examine any settlements. So I
-- as I sit here today, I know nothing about the details of
any settlements.

The only activity in which I have engaged sporadically
is to dismiss defehdants when they ask to be dismissed and
plaintiff agrees that they shall be dismissed. So that's
the posture the trial Court is in with respect to these
settlement matters.

It makes no difference to the setoff activity in which
we will engage pursuant to the jurisprudence of our highest
court and the statute involve as to who paid what. It only
makes a differende as to what the total amount received in
settlement —-- received in settlement -- by plaintiff is.

The statute makes it clear that what we are talking
about is amounts received in settlement prior to rendering
of the.verdict in this case. And that is the composite of
setoff to which my adjudication will be directed.

And that means a couple things: first of all, that
the individual amounts make no difference, only the global
amount. I don't feel the need to verify the amount recited

in pleadings signed by the plaintiffs' counsel of
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$2,200,000 as the amdunt of settlement unless thefe is some
real uncertainty as to whether the plaintiffs ha&e been
honest with the Court that that is the amount received in
settlement.

They have, on their ocath as counsel -- and I know
these counsel and.know‘them to be honorable, just as I know
the defenseé counsel to be honorable. 1If they indicate that
that is the amouﬁt of settlement, then I'm inclined to
accept that as a representation, just as I rely on so many
representatioﬁs made by counsel on both sides, in
connection with this case.

So that's where I am. I don't feel the need, as I sit

here, to examine in-camera any particular documents. I

. will say that unless I'm told differently, I -- my

understanding is that the $2.2 million -- $2,220,000
received in-settlement proceeds by the plaintiff at this
time does not include an application to the bankrhptcy,
trust for any funds. And therefore, the -- Whatever.may
happen with the bankruptcy court is not a matter within my
pen because the statute says matters received, settlements

received before the imposition of a verdict and the

‘rendering of a verdict in this case.

So I don't think I've got any authority to get into
the bankruptcy trust. And the other thing that strikes me

about the bankruptcy trust, although I realize that there
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are cases all over the block about this issue, is that
these are almost in the nature of collateral-source funds.
And I don't think they are included in the language of the
statute that talks about setoff.

Now, that's preliminarily the way I feel about it.

And if anybody has anything further, what I'm prepared to
de is accept the representation to counsel, unless I'm told
that there is some uncertainty or hesitancy about that --
to accept the representation of counsel that that
represents the settlement amounts to the penny. And I am
inclined to not move any further on any amounts that may be
received in the bankruptcy trust, unless I am told that
those matters —- those funds have already been received --
applied for and received by the Jollys.

So first of all, I turn to Ms. McVey béfore defendant
weighs in on tﬁis matter.‘ Ms.chVey, can you assure the
Court,‘as an officer‘of the Court, that $2,220,000
represents the entire amqunt of proceeds received in
settlement on behalf of the Jollys at»the present time?

MS. MCVEY: Yes, Your Honor, with one exception.

There was one bankruptcy trust filed after the verdict.

THE COURT: ‘After the verdict?

MS. MCVEY: After the verdict.

THE COURT: All right.

MS. MCVEY: And, I mean, I can tell you the amount of
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that. It was a small amount.

THE COURT: You -- you may tell me.

MS. MCVEY: So that amount was $l7,850.

THE COURT: All right.

MS. MCVEY: And that was after the verdict.

THE COURT: All right.

MS. MCVEY: No other funds have been applied for: or
received.

THE COURT: All right. And that was 17 ---

MS. MCVEY: 17,000 ---

THE COURT: --- thousand ---

MS. MCVEY: ~--- 850 dollars.

THE COﬁRT: --- 850 dollars.

MS. MCVEY: And, Your Honor, that was filed for --

well, I don't have the exact date. Yeah ---

THE COURT:

MS.

THE

verdict?

MS.

received

THE

MS.

THE

MCVEY :

COURT:

MCVEY :

But ---
-——- I do.

-—-— received after the award of this

It was fiied for after the Verdict and

in September, this month. Was filed ---

COURT:

MCVEY :

COURT :

So filed ---

--- for after ---

--—. afte