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STATEMENT OF ISSUES ON APPEAL 
 


1. 


 Did the circuit court err in finding the trial to determine whether Garrard was a sexually 


violent predator did not violate Garrard’s procedural due process rights? 


 


2. 
 


In this sexually violent predator case, did the trial court err in refusing to grant appellant, 


who was sixty-seven years old at the time of his commitment, a directed verdict because of his 


low likelihood to reoffend combined with a stroke that left him unable to speak except for the 


letters “B” and “P”? 
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STATEMENT OF THE CASE 
 


Near the end of appellant’s release, the Attorney General sought his commitment as a 


sexually violent predator and on October 14, 2019, a trial was held before the Honorable Jocelyn 


Newman and a jury.  R. 1.  James G. Bogle, Jr. appeared for the Attorney General.  R. 1.  Aimee 


J. Zmroczek represented appellant.  R. 1.  The jury found appellant was a sexually violent 


predator and Judge Newman ordered him committed.  R. 259, l. 14 – 268, l. 13.  This appeal 


follows. 
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STANDARD OF REVIEW 
 


“Questions of statutory construction are a matter of law.”  In the Matter of Chapman, 419 


S.C. 172, 178, 796 S.E.2d 843, 846 (2017) (quoting Boiter v. S.C. Dep’t of Transp., 393 S.C. 


123, 132, 712 S.E.2d 401, 405 (2011)).  The appellate courts of South Carolina review questions 


of law de novo.  Id. 
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ARGUMENT 
 


1. 


 The circuit court erred in finding the trial to determine whether Garrard was a sexually 


violent predator did not violate Garrard’s procedural due process rights. 


Before appellant’s sexually violent predator trial began, defense counsel moved to 


dismiss because trying appellant violated due process.  R. 5, 1. 1 – 37, l. 6.  The facts underlying 


appellant’s motion were largely undisputed and based on appellant’s medical records and the 


report of Dr. Gordon Brown (“Brown”), the State’s expert.  R. 5, 1. 1 – 37, l. 6. 


Appellant was sixty-seven years old at the time of his SVP trial.  R. 19, l. 7 – 18.  He had 


a left-side stroke and a blood clot removed.  R. 9, l. 3 – 12.  His stroke and other medical 


problems resulted in global aphasia.  R. 9, l. 13 – 18.  “The general signs and symptoms [of 


global aphasia] include the inability to understand, create, and repeat speech and language.”  R. 


379. 


The prognosis for people who retain an aphasia diagnosis after one month is poor.  R. 


381.  Appellant’s stroke was on June 6, 2019.  R. 7, l. 12 – 20.  R. 271.  Four months later, at 


appellant’s trial, he could still only say the letters “B” and “P.”  R. 10, l. 2 – 13. 


In August 2019, medical professionals gave appellant a “swallowing test” because of his 


stroke.  R. 11, l. 2 – 6.  He passed out.  R. 11, l. 1 – 6.  On August 17, 2019, appellant again 


fainted and two days later, a pacemaker was implanted.  R. 11, l. 7 – 18. 


Defense counsel described her severe difficulties communicating with appellant.  R. 10, l. 


2 – 15, l. 16.  She could not speak with him.  R. 10, l. 2 – 15, l. 16.  He could not answer in any 


way if defense counsel asked him complex sentences.  R. 10, l. 2 – 15, l. 16.  Appellant could 


only “write one or two words and then the next things that come out are not words at all.  
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They’re just letters.”  R. 10, l. 2 – 15, l. 16.  She identified specific areas where she needed 


appellant’s testimony:  explaining why he pled down to a nonsexual offense, explaining that he 


attended therapy, challenging police reports, and plans for if he were to be released.  R. 12, l. 16 


– 13, l. 2. 


Defense counsel did not expressly argue that appellant was incompetent, but said 


questions still remained about his competence.  R. 11, l. 19 – 23.  She stated the problem was 


that appellant could not assist her in his defense nor could he meaningfully testify and aid the 


jury in their decision.  R. 11, l. 19 – 23.  Dr. Brown agreed, writing that appellant was unable to 


speak and was “unlikely to be able to provide any substantial assistance to his attorney during 


preparation or during court proceedings.”  R. 13, l. 11 – 21. 


Defense counsel explained that she was asking for dismissal based on “a due process 


right.”  R. 15, l. 21 – 16, l. 1.  She argued that she did not see how appellant could “go forward 


procedurally with his due process rights protected.”  R. 19, l. 19 – 20, l. 7.  The judge stated, “I 


will assume as fact that he cannot communicate, cannot assist in his defense.”  R. 32, l. 6 – 7.  


Despite this finding, the court ruled that it would not “be appropriate to release him or dismiss 


the case” and denied appellant’s motion to dismiss.  R. 32, l. 24 – 37, l. 3. 


SVP defendants are entitled to procedural and substantive due process because of the 


substantial liberty deprivation at stake.  Matter of Chapman, 419 S.C. 172, 179, 796 S.E.2d 743, 


846 (2017).  They also have the right to effective assistance of counsel.  Id. 


This Court has ruled that the right to counsel in SVP cases does not encompass the right 


to be competent to assist counsel in a person’s defense.  Matter of Griffin, 434 S.C. 338, 863 


S.E.2d 346 (Ct. App. 2021).  As of the writing of this brief, Griffin is pending before the 


Supreme Court at the certiorari stage.  Also pending at the Supreme Court is its review of this 







6 


Court’s decision in Matter of Oxner, 430 S.C. 555, 846 S.E.2d 365 (Ct. App. 2020).  Oxner was 


argued at the Supreme Court on March 15, 2022.  This Court held in Oxner that the provision of 


the SVP Act allowing a decision by the court on underlying criminal charges even though an 


SVP defendant had never been tried and was incompetent was permissible under the 


Constitution.  Id. 


 Respectfully, this Court erred in Griffin and in Oxner and the trial court erred in allowing 


appellant to be tried while he could not assist in his defense.  Without any ability to assist 


counsel, it was impossible for her to perform effectively.  See State v. Bell, 293 S.C. 391, 395-


96, 360 S.E.2d 706, 708 (1987) (stating test for competency which includes the ability to consult 


with counsel); Drope v. Missouri, 420 U.S. 162, 171 (1975) (stating person who cannot assist in 


preparing his defense may not be subjected to trial). 


 The SVP Act contains a provision applicable to persons incompetent to stand trial on 


their underlying criminal charges that would qualify them for confinement under the act.  S.C. 


Code Ann. § 44-48-100(B).  This provision dictates that the court should conduct a bench trial on 


whether the SVP defendant committed the underlying criminal charges.  Id.  If the court finds the 


person committed the acts, then the SVP trial proceeds.  Id. 


 The constitutionality of this provision was challenged in Oxner.  This Court rejected the 


argument that procedural due process protects incompetent persons from being tried under the 


SVP Act for the underlying qualifying criminal charges.  Oxner at 566-69, 846 S.E.2d at 371-72.  


The Court considered the due process protections under Matthews v. Eldridge, 424 U.S. 319 


(1976). 


 Without any ability to participate in his defense, the risk that appellant has been 


erroneously deprived of his liberty is high.  He could not testify.  He could not explain his guilty 
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plea.  He could not explain his plan if he were to be released.  The Attorney General’s interest in 


having an incompetent person confined in the SVP facility is low, especially under the facts of 


this case.  Appellant, who is elderly and cannot communicate, is not a member limited class of 


the “extremely dangerous group of sexually violent predators” envisioned for indefinite 


incarceration under the SVP Act.  S.C. Code Ann, § 44-48-20. 


 The due process right to counsel has little meaning if an SVP defendant cannot provide 


any help to his attorney.  The State’s expert agreed appellant could not assist his attorney.  The 


trial judge assumed as fact that appellant could not assist his attorney.  Should the Supreme 


Court reverse Oxner and/or Griffin, appellant will also be entitled to reversal of his commitment. 


2. 


In this sexually violent predator case, the trial court erred in refusing to grant appellant, 


who was sixty-seven years old at the time of his commitment, a directed verdict because of his 


low likelihood to reoffend combined with a stroke that left him unable to speak except for the 


letters “B” and “P.” 


Appellant was sixty-seven years old at the time of this SVP commitment trial.  R. 184, l. 


16 – 19.  His age reduced his score by the maximum amount on the actuarial table used by the 


State’s expert to calculate his risk to reoffend within five years, the Static-99.  R. 182, l. 19 – 


184, l. 20.  The expert, Dr. Gordon Brown, gave appellant a score of “4” on the Static-99, which 


equated to a 10-12% chance to reoffend within five years.  R. 158, l. 12 – 159, l. 22.  The 


average rate of re-offense for all sex offenders is 5%.  R. 159, l. 17 – 22.  Dr. Brown agreed that 


drug dealers, robbers, burglars, and murderers all reoffend at a higher rate than sex offenders.  R. 


184, l. 25 – 185, l. 8. 
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Dr. Brown testified that appellant had pedophilia.  R. 152, l. 13 – 25.  The two 


convictions in his past were a 2002 first-degree criminal sexual conduct with a minor charge 


involving his daughter and a 2017 offense involving the granddaughter of a woman he lived 


with.  R. 137, l. 3 – 10.  R. 140, l. 10 – 16.  The 2017 conviction was originally charged as a third 


degree criminal sexual conduct with a minor, but appellant pled to second-degree assault and 


battery, which is not a sexually violent crime.  R. 138, l. 19 – 139, l. 9.  Dr. Brown agreed with 


defense counsel that appellant’s victims were children of people he dated with whom he had 


developed a relationship.  R. 189, l. 8 – 20. 


While appellant awaited his SVP trial, he suffered a severe stroke.  R. 190, l. 1 – 191, l. 


21.  The doctors diagnosed appellant with global aphasia, which affected his cognitive abilities 


and ability to speak.  R. 191, l. 20 – 25.  R. 10, l. 2 – 21.  Because of the stroke, Dr. Brown met 


with appellant to see if his evaluation would change.  R. 190, l. 1 – 191, l. 1.  Appellant could 


walk and recognized Dr. Brown.  R. 190, l. 1 – 191, l. 1.  Appellant was “cooperative and 


pleasant as, as he could be, but he couldn’t speak except to make P and B sounds and was clearly 


frustrated at his inability to speak.”  R. 190, l. 1 – 191, l. 1. 


Appellant could respond to yes or no questions, but Dr. Brown observed, “It’s difficult to 


know how much he’s really understanding of, of, of what I’m saying.”  R. 190, l. 1 – 191, l. 1.  


Appellant could not write complete sentences.  R. 190, l. 1 – 191, l. 1.  He identified President 


Trump as the current president, but could not identify President Obama as the immediate past 


president even though he was able to do so at his previous meeting with Dr. Brown.  R. 190, l. 1 


– 191, l. 1.  He could write “8+5” on a piece of paper, but could not write the sum.  R. 190, l. 1 – 


191, l. 1.  Dr. Brown summarized, “So, he’s having a very difficult time doing anything complex 


or responding to complex material.”  R. 190, l. 1 – 191, l. 1. 
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Appellant also had a pacemaker implanted after his stroke.  R. 192, l. 21 – 193, l. 2.  He 


took blood pressure medicine which can affect libido and performance.  R. 192, l. 13 – 20.  


When asked, “Can you say when Mr. Garrard will recidivate,” Dr. Brown responded, “No.  No.”  


R. 185, l. 19 – 21.  When asked, “Can you say he will ever,” Dr. Brown responded, “No.”  R. 


185, l. 22 – 23.  When asked, “Is it possible he may never,” Dr. Brown responded, “It’s possible, 


yes.”  R. 185, l. 24 – 25.  But on direct examination, when asked whether appellant’s health 


problems changed Dr. Brown’s opinion that appellant needed to be committed, he replied, “I 


don’t see anything in the records that would indicate that that would change anything about my 


opinion.”  R. 166, l. 19 – 25. 


Defense counsel called appellant to the stand for what she told Judge Newman would be 


“the quickest direct you’ve ever seen.”  R. 217, l. 8 – 11.  The entire direct examination of 


appellant was as follows: 


Q.  Mr. Garrard, can you state your name for the record? 


A.  Um, scuse [phonetic].  B, B.  B, B. 


Q.  Mr. Garrard, where are you currently, where were you currently planning to 
go if you are released? 


 
A.  B, B vere [phonetic]. 


R. 218, l. 22 – 219, l. 1.  The Attorney General asked no questions of appellant.  R. 219, l. 4 – 5. 


Appellant moved for directed verdict at the close of the State’s case and renewed the 


motion after appellant’s testimony.  R. 212, l. 25 – 217, l. 7.  R. 219, l. 17 – 22.  Defense counsel 


argued that because a 2005 SVP evaluation done on appellant by Dr. Pam Crawford found 


appellant did not have pedophilia, Dr. Brown’s new evaluation was stale.  R. 212, l. 25 – 217, l. 


7.  Defense counsel argued appellant’s case was a “reverse” of In re Taft, 413 S.C. 16, 774 
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S.E.2d 462 (2015).  R. 212, l. 25 – 217, l. 7.  Judge Newman denied appellant’s motions.  R. 212, 


l. 25 – 217, l. 7. 


The trial judge erred in denying appellant’s directed verdict motion.  The State bears the 


burden of proving a defendant meets each element of the definition of a sexually violent predator 


beyond a reasonable doubt.  S.C. Code Ann. § 44-48-100(A).  “‘Likely to engage in acts of 


sexual violence’ means the person’s propensity to commit acts of sexual violence is of such a 


degree as to pose a menace to the health and safety of others.”  S.C. Code Ann. § 44-48-30(9).  


The statute does not further define “likely.”  When asked by defense counsel what “likely” 


meant, Dr. Brown stated, “It means that it’s more likely than not that he would commit future 


sexual offenses.”  R. 178, l. 15 – 24. 


Dr. Brown failed to use the beyond a reasonable doubt standard on this all-important 


element.  He instead used the preponderance of the evidence standard.  The State in this case 


failed to prove beyond a reasonable doubt that appellant was likely to reoffend sexually unless 


confined.  In re Taft, 413 S.C. 16, 774 S.E.2d 462 (2015) (reversing denial of directed verdict on 


appeal).  A directed verdict should be granted if the State’s evidence only raises a suspicion that 


a defendant will reoffend.  See Id. at 22, 774 S.E.2d at 465. 


The beyond a reasonable doubt standard is more rigorous than the preponderance of the 


evidence standard.  Judges in this state frequently define the preponderance standard by asking 


juries to imagine the scales of justice, even at the beginning of the case, tipping ever so slightly 


one way or another.  This standard implies a numerical value of 51%.  Therefore, the beyond a 


reasonable doubt standard necessarily must be a percentage greater than 51% if assigned a 


numerical value. 
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Here, the numerical value given appellant’s likelihood to reoffend was only 10-12%.  A 


10-12% value on this important element of the statute could not even satisfy the preponderance 


standard, much less the beyond a reasonable doubt standard, which Dr. Brown failed to use.  


Proof beyond a reasonable doubt means jurors must be “firmly convinced” of the proposition and 


it must eliminate any “real possibility” of the opposite proposition.  See State v. McHoney, 344 


S.C. 85, 98-99, 544 S.E.2d 30, 36-37 (2001) citing Victor v. Nebraska, 511 U.S. 1 (1994).  An 


88% chance that appellant would not reoffend is far more than a real possibility. 


Given appellant’s age and terrible health, his risk to reoffend is less than the “worst of the 


worst” for whom the SVP statute was enacted.  Appellant could not even speak.  Without the 


ability to speak, appellant’s ability to reoffend is almost nonexistent.  His further health 


limitations, including libido-reducing blood pressure medicine and a pacemaker make 


reoffending almost an impossibility.  This Court should reverse. 
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CONCLUSION 
 


For the foregoing reasons, appellant’s commitment should be reversed and this Court 


should order his release. 


 
 
 
 
 
 
This 20th day of April, 2022. 
 


s/David Alexander 
Appellate Defender 
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