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So, now that we have a general idea of where everything
is located and which lots are at issue, I want to walk
through the timeline of transactions in this matter because
it will be important to understanding what the rights and
responsibilities of the plaintiff and defendants are.

In 1996, Mr. Sarn acquired about eight and a half acres
from Metromont Materials Corp. Those eight and a half acres
would ultimately become the Rental Court development.

In the year 2000 -- in October of 2000 -- Mr. Sarn
started to subdivide the property, and he sold the first lot
to Defendant Rhea. It®s a .88 acre parcel located at 1368
Constitution Boulevard.

In December of 2008, Mr. Sarn sold an 8/10ths of an acre
tract located at 146 Rental Court, which is also identified
as Lot 3 on the plat that we@ve previously looked at, to J.D.
Properties of the Carolinas, LLC. Yeah, it®s a mouthful.
We®ll just be calling them J.D. Properties as we move
forward.

In connection with the sale of Lot 3 to J.D. Properties
of the Carolinas, in January of 2009, Mr. Sarn deeded an
easement and granted right of way to J.D. Properties for the
use of Rental Court.

In January of 2018, J.D. Properties sold Lot 3 to
Taschner, and then later, in the summer of 2018, starting in

July, Mr. Sarn sold Tract A and the adjacent parcel to be
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Now, starting with our argument that Mr. Sarn assumed
the responsibility for maintaining Rental Court, I think itls
important as a threshold matter to discuss how grants of
easement are construed by South Carolina Courts.

A grant of an easement is to be construed in accordance
with the rules applied to deeds and other written
instruments. And when a court is interpreting a deed or a
written instrument, the primary rule of construction is that
the intent of the parties must be ascertained and affected.
And the intent of the parties must be found within the four
corners of the document.

So, moving forward today, we need to look at the
language contained within the four corners of the documents
at issue to determine whether or not Mr. Sarn had the intent
to maintain Rental Court. And based on these documents, Mr.
Sarn@s intent could not be clearer.

We@re going to start by looking at the deed from Mr.
Sarn to Defendant Rhea dated October 20th of 2000. This
entire document is attached as an exhibit to our memorandum
in support.

If Your Honor will review the language of this deed,
nowhere in here does Defendant Rhea agree to contribute to
the maintenance of Rental Court.

If we move next to the deed from Mr. Sarn to J.D.

Properties of the Carolinas, in this deed, Mr. Sarn grants
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12
signed this Grant of Easement and Right of Way. Now, this
was not recorded until the following January, after the
closing, for reasons I@m sure Mr. Foster will discuss, but
this is of record. It was executed contemporaneously with
the sale of Lot 3 to J.D. Properties. And, again, Mr. Sarn
is granting to J.D. Properties, and the successors and
assigns of J.D. Properties, an access easement of Rental
Court. You can see it on this panel to the left that the
easement is granted for use of the private road known as
Rental Court for ingress and egress.

And if you®ll look to the right, Your Honor, again, the
operative language is towards the end of the document. And
on the second page, this Grant of Easement and Right of Way
provides that, ®By signing this agreement, Robert H. Sarn,
his heirs and/or assigns, hereby agrees to be fully
responsible for the total cost of upkeep and maintenance of
said private road.® So, again, Mr. Sarn has affirmatively
and explicitly undertaken the duty to maintain and upkeep
Rental Court at his own cost.

Now, Your Honor, if we fast forward 9 or 10 years, we
actually get into one of the defendants in this case, when
J.D. Properties sold Lot 3 to Defendant Taschner. And when
J.D. Properties sold Lot 3 to Defendant Taschner in 2018, the
deed contained identical easement language that was provided

by Mr., Sarn to J.D. Properties. And it§s important to note

247






10

13

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14
So, not only did Mr. Sarn commit to the cost of maintaining
Rental Court when he sold Lot 3; not only did he not require
Defendant Rhea to contribute to the cost of maintaining
Rental Court when he sold Lot 1, but Mr. Sarn privately
negotiated to resurface Rental Court as a condition of the
sale of Tract A to GR Properties.

Now we®ll look, Your Honor, to a portion of the Escrow
Agreement for Repairs and Upfitting between Mr. Sarn and GR
Properties. This was executed July 20th, 2018, ahead of the
closing on Tract A. And you®ll see, Your Honor, that in
this, Mr. Sarn agrees to resurface Rental Court per the
Granite Contracting, LLC, bid $49,314.

In his deposition, Mr. Sarn admits that this is
(inaudible) and he signed this agreement. Now, this
agreement was made without any consultation or participation
by the named defendants in this case. Sarn was not
consulted; Taschner was not -- oh, excuse me, Rhea was not
consulted; Taschner was not consulted; and, unless Michael
will disagree with me, I do not believe that CES was
consulted.

MR. HATCH: (inaudible)

MR. PIERCE: And having negotiated for the resurfacing
of Rental Court as a term of the sale, Mr. Sarn has no legal
or equitable basis to look to these defendants to offset the

expense.
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genuine issue material factor in this case, and we@re going
to ask that summary judgment be granted.

THE COURT: Thank you, Mr. Pierce. Mr. Foster?

MR. FOSTER: Ma®am, do you wish for me to go ahead at
this point or do Mr. Hatch or Mr. Ballou wish to say
anything? I don®t wish to talk over anybody, but -- you are
running this, mafam, but I just wish to be sure do they wish
to say anything at this point.

THE COURT: Well, Mr. Foster, I can have Mr. Hatch --
and Mr. Ballou, if you would like to add anything -- I can
have them speak and you can address everything at the end or
you can go ahead and address what Mr. Pierce has said and
then address Mr. Hatch after he®s had a chance to speak.

MR. BALLOU: Judge, this is Dan. I don®t have anything
further at this time. We may have something in reply, but
nothing at this time.

THE COURT: Mr. Hatch, you can go ahead.

MR. HATCH: Thank you, Your Honor.

The only thing that I would add to Mr. Piercefls argument
is that the operative language in the granting deed from Mr.
Sarn to my client -- which I@ll call CES, that@s appropriate
for everybody -- it®s the same language. Mr. Sarn undertook
the duty to maintain easement and the state of repair for his
(inaudible) first class development until it was dedicated to

the City, and it has not been dedicated the City. And that
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that has not been answered. That is a nice tangle because
Mr. Pierce@s position was that we had not served his client
because my position -- I@m sure Mr. Pierce will say it better
-- we had not put the umlaut out over the @ in Taschner.
That is arguable, and certainly the Court agreed. They did
not hold them in default.

There was, however, included in our memorandum a later
stipulation by the parties saying, basically, we@re going to
cure the matters that we had problems with; here is the new
complaint. That was from us. The new complaint was
basically to cut out the umlaut and just say Taschner with
the umlaut. We have re-served requests for production on all
parties.

My understanding in that situation is that it is
improper for the Court to deal with summary judgment until
discovery is completed. And to that extent, we believe this
is untimely.

Now, my intent at this point -- and I can be stopped by
the Court or told otherwise -- is to go forward with our
argument to be sure that we@ve made all points. I@m not
trying to waive our point on civil procedure by saying that.

To go back again, this rises out of a piece of property
off of Constitution Boulevard in Rock Hill that was developed
by Mr. Sarn. There is a central roadway off of I believe

it@s seven lots, and the question is whose responsibility is
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them at length. I say it again, there is no question Mr.
Sarn has said, @I will be responsible.® There®s no question
hefis taken that duty. The question is quite simply are we
entitled to contribution.

I see nothing in that language that relieves these
people of the duty to contribution except -- and I can be
corrected by Mr. Pierce -- I saw him cite this, but I don®t
think he cited the part that IBm going to argue to the Court
-- in 2008, the sale to Taschner@s predecessor, J.D.
Properties of the Carolinas, took place. In that document,
there is a statement that says, @By signing this agreement,
Robert H. Sarn, his heirs or assigns, hereby agrees to be
fully responsible for the total cost and maintenance of said
private road.® Well, that certainly seems (inaudible). I
can go on, and I do in our memo, to cite the fact that Mr.
Sarn did his best, in my opinion, to rescind that document;
that he never agreed to it being recorded; and that he did
not believe that it was requiring him to do what it said.

But that is not my main argument to this court because
right before that statement, on the page before, which I
don@t believe has been cited here, therefs this statement:

@Any damage that may occur to the use of this easement or

right of way which runs across the land of J.D. Properties of

the Carolinas, LLC, now Taschner, shall not be the

responsibility of Robert H. Sarn, his heirs and assigns,
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Carolina precedent which was cited about what it means to
have use in easement and the cost thereof. Beyond that, I am
simply going to repeat, as Counsel quite properly repeated,
the language about what a summary judgment is. I16én going to
repeat what®s in our memo, which says basically, in South
Carolina, even a scintilla of evidence is enough to defeat
summary judgment. I certainly believe weBve accomplished
that. It is obviously the Court®s decision.

Mafam, I®m sure that any of the counsel here would be
happy to supply anything further the Court may require of us
in this case.

That is my argument.

THE COURT: Thank you, Mr. Foster.

First, Mr. Foster, did you e-file your memo or did you
just e-mail it?

MR. FOSTER: I e-filed it, ma®am.

THE COURT: Because I didn®t see a memo from you.

MR. FOSTER: I believe about 9:30 this morning.

THE COURT: Okay, that®s why I didn®t see it. All
right.

MR. FOSTER: Ma®Gam, I should say -- and I don®t mean to
interrupt the Court -- I read the instructions we were given.
The evidence had to be pre-filed. I did not read that as to
the memo. If that is at fault, it is my fault. I don®t wish

to deprive anyone here of their right to reply.
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Court would like.

Starting with the issue of the incomplete discovery,
Your Honor, the status of discovery does not preclude summary
judgment in this case. Mr. Sarn has alleged that this motion
is premature and part of that allegation is because
Taschner®s alleged to not have responded to discovery. And
this should not bar summary judgment for two reasons.

The first is that the substance of the information
sought by Mr. Sarn will not change and cannot change the
outcome of this matter.

And, two, procedurally, the responses to discovery are
simply not due and are not even on the radar at this point.

As far as the substance goes, it®s important to
contextualize what Mr. Sarn claims to have requested in
relation to the documents that are before the Court today on
this summary judgment motion, and the simple fact is that
there is nothing in Taschner®@s possession, there@s nothing in
Rhea®s possession, and there@s nothing in CES®s possession
that can change the recorded documents and Mr. Sarn® own
testimony that are already in this case.

The signed, recorded deed from Sarn to J.D. Properties
contains a clause whereby Sarn agrees to maintain Rental
Court. This easement is appurtenant, this easement runs with
the land, this easement benefits anyone who owns the land.

The signed, recorded Grant of Easement and Right of Way
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discovery argument, Mr. Foster cites Dawkins v. Fields in
support of his proposition that summary judgment is
inappropriate when discovery has not been fully completed.
Now, Mr. Foster does not incorrectly state the law of that
case, but he does not completely state the law of this issue
in South Carolina.

The dispositive case is Baughman v. American Telephone
that§s cited 306 S.C. 101. Your Honor, I can provide a brief
memorandum in reply, if Your Honor would like to have this in
response to the memo in opposition that was submitted this
morning. But while the Dawkins Court did state that in
certain situations summary judgment is premature and
inappropriate when discovery has not been completed, the
Court in Baughman, which is the South Carolina Supreme Court,
found that the inquiry needs to go further. It@s not simply
a bright line rule that discovery not being complete is an
absolute bar to moving for and receiving summary judgment.

The Baughman Court said that the Court must determine,
one, whether further discovery would uncover additional
relevant evidence, and, second, that the plaintiff was not
dilatory in seeking discovery. Those were the two things
that the Court has to ask itself before it finds that summary
judgment is premature.

Now, for all the reasons that we@ve already stated, and

I won§t repeat them ad nauseum here, there is no additional
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One day before the initial day for this hearing. Ultimately,
there was a continuance granted until today, and I do not
believe we have received those discovery requests at this
time.

So, to the extent that the plaintiff is relying on the
status of the discovery in this case as grounds for the
denial of summary judgment, under the Baughman Courtés
analysis, first, there is no relevant information that can be
gleaned from these discovery responses to the extent they®re
outstanding. And, two, the plaintiff has been dilatory in
seeking discovery by only serving discovery one day prior to
a summary judgment hearing and four months after the
deposition of his client.

Now, I don@t believe -- excuse me, under Baughman,
Plaintiff@s argument regarding the premature nature of this
motion simply fails.

Now, moving into the substantive arguments that were
raised by the plaintiff, first, it appears that the argument
is that South Carolina law dictates that the defendants must
pay, and, two, that somehow the Grant of Easement and Right
of Way is invalid or inapplicable in this situation.

Now, as a threshold matter -- hopefully, I@m not
overusing that phrase -- there is no South Carolina law
quoted in this memorandum in opposition. It®s a South

Carolina -- or a North Carolina case quoting a West Virginia
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for that matter, contribution for this voluntary act.

In looking to the language of the Grant of Easement and
Right of Way that is cited -- or that was recently cited by
Mr. Foster, provides that @any damage that it may occur to
the use of this easement or right of way which runs across
the land of J.D. Properties of the Carolinas, LLC, should not
be the responsibility of Robert H. Sarn, his heirs or
assigns, including but not limited to trees, natural
occurrences, debris, or any other damage that may occur that
is not the direct result of J.D. Properties of the Carolinas,
LLC, it®s successors or assigns.® This is not a situation
where trees, natural occurrences, or debris have caused
damage and, therefore, Mr. Sarn is alleviated -- or his
responsibilities are alleviated. Rather, he has voluntarily,
in the course of the sale of commercial property, agreed to
resurface Rental Court as a condition of that sale, and that
should not allow him to (a) flip the script and demand
contribution from an owner of a dominant estate and (b)
circumvent his obligations under this Grant of Right of Way,
which he signed and is of record in York County.

Okay, finally, Your Honor, Mr. Sarn seems to argue in
his memorandum in opposition that because he regrets signing
the Easement and Grant of Right of Way in November of 2008,
that somehow it@s not in effect.

The Grant, first of all, that they intend is no longer
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over the years, not just in York, but it could have negative
effects all across South Carolina and upset, you know,
negotiations between parties, their efforts to buy or sell
properties. And so the concept of being able to remove
language from a deed that someone doesn®t like -- unless the
other party agrees, of course -- is not a good idea.

And we just ask that if -- or I ask on behalf of CES
that if you agree with Mr. Pierce and Mr. Ballou and their
motion for summary judgment that they are entitled, that
because the operative documents -- the deeds -- at issue in
the case the language is the same that my client is also
entitled to summary judgment.

That®s all, Your Honor.

MR. PIERCE: Your Honor, I have one thing to add, if I
may, very briefly.

Certainly we don®t agree that this motion should be
denied based on the status of discovery; however, if Your
Honor is inclined to agree with Mr. Foster, we would ask that
rather than the motion being denied with prejudice that Your
Honor®s ruling be held in advance until we could move
forward. And, again, that®s not to say that we agree that it
should be, but we wanted to just request that if you were
inclined to allow discovery to move forward, although we are
quite far into this case, that we have the opportunity to be

heard on summary judgment following that discovery.
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me. That would be fine.

MR. PIERCE: Okay.

THE COURT: And I don@t need a reply. If you would like
to file a reply, just let me know, and I@ll certainly wait
and review that before (inaudible)

MR. PIERCE: Understood. I will certainly send the
deposition citations that IGve run through today.

THE COURT: Okay. Okay. All right. Anything further
from --

MR. FOSTER: I hope I made it clear, Your Honor, I was
sent the entire deposition.

THE COURT: Yes, I have the entire deposition so that
doesn®t need to be sent. I have that.

MR. FOSTER: Yes, ma@am.

THE COURT: Okay. Well, this concludes the hearing.
Thank you.

MR. PIERCE: Thank you, Your Honor.

MR. HATCH: Thank you very much, Your Honor.

[END OF RECORDING]

[END OF TRANSCRIPT]
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