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STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY

Marquita Smith, SCDC #323834,
Applicant,
v.

State of South Carolina,

Respondent.
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This matter comes before this Court by way of a post-conviction relief (PCR) ac

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
Case No.: 2019-CP-08-01910

ORDER OF DISMISSAIZ, 5

il
)

tion

—

commenced by retained counsel, Christopher R. Geel, Esquire, on behalf of Applicant Marquita

Smith on July 29, 2019.

A )

A hearing into the matter was convened before the undersigned on September 10, 2021,

virtually, via Cisco WebEx Meetings. Applicant was present and represented by Christopher R.

Geel. Assistant Attorney General Samantha J. Weidauer represented the State. Inmates Kareem

King and Kerry Hollins testified on Applicant’s behalf at the hearing. Applicant’s trial counsel,

V. Craig Jones, Jr., Esquiré, also testified,
In addition to the pleadings in this action, this Court had before it a copy of the Berkeley

County Clerk of Court records regarding the subject convictions; Applicant’s records from the

South Carolina Department of Corrections; records from Applicant’s direct appeal, including the

trial transcript; and records from both of Applicant’s prior post-conviction relief actions

challenging her convictions and the subsequent appeal.
After hearing the testimony at the PCR hearing and a full review. of the record, this Court

finds Applicant’s allegations regarding newly-discovered evidence are without merit. Therefore,

for the reasons discussed below, this Court denies relief and dismisses this action with prejudice.
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| I.  Procedural History
|
Applicant is presently confined in the South Carolina Department of Corrections. During

its August 2007 term, the Berkeley County Grand Jury indicted Applicant for accessory before
the fact pf murder (2007-GS-08-01748) and accessory before the fact of armed robbery (2007-
GS-08-0'1751). On August 27, 2607, Applicant and two co-defendants, Gary Grant and Jermaine
Hartwell, proceeded to a jury trial before the Honorable Deadra Jefferson. V, Craig Jones, Jr.,
Esquire, represented Applicant. Blair Jennings and Scarlett Wilson of the Ninth Circuit
Solicitorz’s Office prosecuted the case, On August 30, 2007, the jury found Applicant guilty as
indicted.? Judge Jefferson’ sentenced Applicant to concurrent sentences of thirty years’
imprisonment for each charge.

Applicant filed a timely notice of appeal. Tommy A. Thomas, Esquire and Tricia A.
Blancheite, Esquire, perfected Applicant’s appeal presenting the following issue(s):

1. Whether the lower court erred by denying the [Applicant’s] motion for a
-: continuance.

2. Whether the lower court emred by denying the [Applicant’s] monon for a
severance and a separate trial.

OlngMarch_24,JO10,_the_SouthgcarolinaACouxFof—Appeals—afﬁnned—Applicant’a

[
convictiofns and sentences. State v. Marquita Smith, Op. No. 4662 (S.C. Ct. App. filed March 24,
I

2010). Thls decision was published as State v. Smith, 387 S.C. 619, 693 S.E.2d 415 (Ct. App.

2010). Followmg the Court of Appeals Opinion, Applicant filed a Petition for Rehearing and

Petition for Rehearing En Banc. The Court of Appeals denied Applicant’s Petition for Rehearing

and Petitw:ion for Rehearing En Banc. The case was remitted back to the circuit court on July 13,.
|

2010. |

Ozn Angust 24, 2010, Applicant filed her first application for post-conviction relief

alleging the following grounds for relief:

Page 2 of 26

2£6

2019-CP-08-01910




1. The Applicant received ineffective assistance of counsel prior and during her
trial in violation of her rights pursuant to the Sixth and Fourteenth
Amendments to the United States Constitution, as well as Article I, Section 14
of the South Carolina Constitution;

2. The judgments and sentences against the Applicant were entered in violation
of her rights to due process of law and to the effective assistance of counsel;
and

3. The Applicant received ineffective assistance of counsel on direct appeal in
violation of her rights pursuant to the Sixth and Fourteenth Amendments to
the United States Constitution, as well as Article I, Section 14 of the South
Carolina Constitution.

Respondent filed its return on February 3, 2011. Applicant filed an amended application for Post-
Conviction Relief through retained counsel, Tara Dawn Shurling, on November 17, 2011,
containing the following additional specific allegations:

1. Trial Counsel was ineffective for neglecting to object the first and every time
the State sought to introduce testimony that the street term “a lick”
conclusively meant an armed robbery; .

2, Trial Counsel was ineffective for neglecting to make a motion for a mistrial
and/or a request for a curative charge where the State, without a sufficient
evidentiary basis, elicited testimony that the term “a lick" meant an armed
robbery;

3. Trial Counsel was ineffective for failing to fully present arguments and
authority in favor of the Applicant's Motions for Directed Verdicts where the
evidence adduced at trial failed to establish that the crime in which the
Applicant knowingly participated in any way put her on notice that her co-
defendants would ultimately commit heinous crimes far beyond the scope of
the Applicant's knowledge and involvement and which were not readily
foreseeable by her;

4, Trial Counsel was ineffective for failing to fully present arguments and
authority in favor of the Applicant's Motions for Directed Verdicts where the
evidence adduced at trial, including the Applicant's statement, established that
the Applicant was present during the commission of a phase of the crimes for
which she was charged with being an accessory before the fact;

5. Trial Counsel was ineffective for failing to fully present available arguments
supporting his motion for a severance, specifically that the complex and
cumbersome nature of the jury instructions that would be necessary and
appropriate if the Applicant was tried with her co-defendants would be
confusing to a jury and would create a very real danger that the jury would not
properly apply all the law applicable to the Applicant's charges;

6. Trial Counsel was ineffective for failing to effectively request a jury
instruction on the charge of accessory before the fact to strong armed robbery;
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7. Trial Counsel was ineffective for failing to research and present the lower
court with an appropriate request to charge the jury on the law of accomplice
liability as it relates to the charge of accessory before the fact. Counsel should
have requested a charge which clearly instructed the jury that the Applicant
could only be found guilty as an accessory before the fact for crimes which
she knowingly aided and abetted the principals in the planning or committing
and/or the commission of crimes which were the readily foreseeable
consequence of the acts mutually agreed upon by the parties;
Trial Counsel was ineffective for failing to object to jury instructions that did
not adequately convey to the jury the requirement that they needed to apply a
separate foreseeability analysis to determine the liability of the Applicant,
separate from their findings concerning the liability of each of her co-
defendants based upon what they should have readily foreseen as
consequences of the acts they agreed with each other to commit;
9. Trial Counsel was ineffective for failing, in his opening argument, to convey
in a clear and organized manner the reasons the Applicant could not be found
guilty of either accessory before the fact to armed robbery or accessory before
i the fact to murder;
_ 10. Trial Counsel was ineffective for advising the jury in his closing argument
! that the Applicant was not present during the principal offenses where said
. position was contrary to the evidence adduced at tral, including the
i Applicant's own statement, and where this erroneous closing argument
| supplied the jury with a basis for finding a necessary clement of the crimes the
~ Applicant was on trial for; specifically that she was not present during the
" commission of the principal offenses;
11. Trial Counsel was ineffective for failing to specifically argue to the jury in
~ closing that the Applicant could not be convicted on the charges for which she
was on trial, where the evidence presented by the State established that she
| was present during one phase of the principal offenses committed by her
| codefendants;
IF. Trial counsel failed to provide the Applicant with reasonable professional
|
3

R - S

|

| assistance of counsel in that he failed to adequately cross-examine co-

| defendant, Kerry Hollins, and thereby neglected to elicit testimony from him

. which would have been favorable to the defense;

3. Trial Counsel was ineffective for advising the Applicant that by not presenting

* adefense on her behalf he would retain the right to make his closing argument
after the prosecution made their final arguments;

14. Trial Counsel was ineffective for neglecting to object to an improper closing
argument in which the State told the jury that any time a victim is killed "in
the course of another felony, then his dcath is murder. End of story.";

15. Appellate Counsel was ineffective for failing to brief the issue of the lower

. court's failure to grant directed verdicts of acquittal on all counts where there
. was no direct evidence, or substantial circumstantial evidence, of the

Applicant’s knowing involvement in the principal offenses or that the crimes

were readily foreseeable consequences of the acts she agreed to commit;
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16. Appellate Counsel was ineffective for failing to brief the issue of the lower
court’s failure to grant a jury charge on Strong Arm Robbery as a lesser
included offense of Armed Robbery; and

17. Appellate Counsel failed to provide the Applicant with effective assistance of
counsel inasmuch as she failed to brief the issue of the lower court's charge to
the jury that the State would only have to prove that the Applicant aided and
abetted another person "to commit a crime” thereby creating the risk that the
jury would conclude that the Applicant's knowing assistance in committing
any crime would make her mutually liable for all the acts committed by her
codefendants regardless of whether those acts were proven to be known to her
or readily foreseeable by her.

An evidentiary hearing was held on November 17, 2011. Ms. Shurling filed a Memorandum
. of Law in Support of Application for Post-Conviction Relief on Applicant’s behalf, which was
dated January 3, 2012. She also filed a Motion to Supplement Post-Conviction Relief Record on
January 20, 2012. This motion, to which the State consented, augmented the record by including
copies of trial counsel’s pretrial motions under Rule 5, SCRCrim.P., and Brady v. Maryland, 373
U.S. 83, 83 S.Ct. 1194 (1963).

On February 1, 2012, the Honorable Kristi L. Harrington, issued an Order of Dismissal
denying and dismissing the application with prejudice. Applicant subsequently filed a Motion to
Alter or Amend pursuant to Rule 59(¢) SCRCP on February 16, 2012. Respondent submitted a
Return and Motion to Dismiss the Rule 59(e) Motion, after which Judge Harrington filed an
Amended Order of Dismissal denying and dismissing the application with prejudice on April 19,
2012,

On July 10, 2012, Applicant filed a second PCR application alleging the following

grounds for relief:

1. PCR Attomey failed to perfect an appeal from order denying previous PCR
Application docketed at 2010-CP-08-2985.
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In an Order filed by Judge Jefferson on July 23, 2012, Applicant and Respondent
consenteid to belated review of Applicant’s previous post-conviction relief matter pursuant to
Austin v, State’.

Applicant filed a timely notice of appeal and on Jaﬁuary 23, 2013, Applicant, with the
assistam;e of counsel, filed a Petition for Writ of Certiorari. In her Petition for Writ of Certiorari,
she prestfentcd the following issues:

1, Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her claim that Trial
Counsel was ineffective for neglecting to object the first and every time
the State sought to introduce testimony that the streel term "a lick"
conclusively meant an armed robbery and where she was clearly
i prejudiced by this error by Trial Counsel?
2. Did the lower court err in denying the [Applicant] post-conviction relief
' where she met her burden of proof with regard to her claim that Trial
Counsel was ineffective for neglecting to make a motion for a mistrial,
and/or for failing to make a request for a curative charge where the State,
without a sufficient evidentiary basis, elicited testimony that the term "a
lick" meant an armed robbery and where the record below supports her
contention that she was prejudiced by Trial Counsel's failure to do so?
3. Did the lower court err in denying the [Applicant] post-conviction relief
-where she met her burden of proof with regard to her claim that Trial
Counsel was ineffective for failing to fully present arguments and
authority in favor of her Motions for Directed Verdicts where the evidence
adduced at trial failed to establish that the crime in which the [Applicant]
knowingly participated in any way put her on notice that her co-
defendants would ultimately commit heinous crimes far beyond the scope
of the [Applicant’s] knowledge and involvement and which were not
readily foreseeable by her and where the record demonstrated that she was
clearly prejudiced by this error both at trial and in her subsequent direct
appeal?
4, Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her allegation that Trial
Counsel was ineffective for failing to fully present arguments and
authority in favor of her Motions for Directed Verdicts where the evidence
adduced at trial, including the [Applicant’s] own statement, established

! 305 S.C. 453, 409 S.E.2d 395 ( 1991). “The right to seek appellate review of the denial of PCR is expressly
authorized by state law.” Jd.; S.C. Code Ann. § 17-27-100 (2014). A PCR applicant is entitied to an Austin
appeal if the PCR judge affirmatively finds either: (1) the applicant requested and was denfed an oppartunity to
seek appellate review; or (2) the right to appellate review of a previous PCR order was not knowingly and
intelligently waived.
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10.

that she was present during the commission of a phase of the crimes for
which she was charged with being an accessory before the fact to and
where the record establishes that this failure by Trial Counsel prejudiced
the [Applicant] both at trial and in her subsequent direct appeal?

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her allegation that Trial
Counsel was ineffective for failing to fully present available arguments
supporting her motion for a severance, specifically that the complex and
cumbersome nature of the jury instructions that would be necessary and
appropriate if the [Applicant] was tried with her co-defendants would be
confusing to a jury and would create a very real danger that the jury would
not properly apply all the law applicable to the [Applicant’s] charges and
where the record below supports her contention that she was prejudiced by
Trial Counsel's omissions in this regard?

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her allegation that Trial
Counsel was ineffective for failing to specifically request a jury instruction
on the charge of accessory before the fact to strong armed robbery and
where the record before the lower court supported her claim that she was
prejudiced by Trial Counsel's failure to do so?

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her allegation that Trial
Counsel was ineffective for failing to research, and present the trial court
with, an appropriate request to charge the jury on the law of accomplice
liability as it relates to the charge of accessory before the fact and where
the record below supported her contention that Trial Counsel's failure in
this regard prejudiced her ability to receive a fair trial?

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her allegation that Trial
Counsel was ineffective for failing to object to jury instructions that'did
not adequately convey to the jury the requirement that they apply a
scparate foreseeability analysis to determine the liability of the
[Applicant], separate from their findings concerning the liability of each of
her co-defendants, and where the record below supports her assertion that
she was significantly prejudiced by Trial Counsel's failure to enter an
appropriate objection to the charge as given by the trial court?

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her assertion that Trial
Counsel was ineffective for failing, in his opening argument, to convey in
a clear and organized manner the reasons the [Applicant] could not be
found guilty of either accessory before the fact to armed robbery or
accessory before the fact to murder and where she demonstrated to the
lower court that she was prejudiced by this omission?

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her allegation that Trial
Counsel was ineffective for advising the jury in his closing argument that
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the [Applicant] was not present during the principal offenses where said
position was contrary to the evidence adduced at trial, including the
[Applicant’s] own statement, and where this erroneous closing argument
supplied the jury with a basis for finding a necessary element of the crimes
the [Applicant] was on trial for; specifically that she was not present
during the commission of the principal offenses and thereby irreparably

4 prejudiced her ability to receive a fair determination of her guilt by the
| juryather trial?

11.  Did the lower court err in denying the [Applicant] post-conviction relief
! Wwhere she met her burden of proof with regard to her allegation that Trial
! Counsel was ineffective for failing to specifically argue to the jury in
; closing that the [Applicant] could not be convicted on the charges for
: which she was on trial, where the evidence presented by the State

established that she was present during one phase of the principal offenses
committed by her codefendants and where the record below supported her
claim that Trial Counsel's missed opportunity prejudiced the [Applicant] at
trial? ‘

12. Did the lower court err in denying the [Applicant] post-conviction relief
’ where she met her burden of proof with regard to her allegation that Trial
. Counsel failed to provide the [Applicant] with reasonable professional
| assistance of counsel in that he failed to adequately cross-examine co-
l defendant, Kerry Hollins, and thereby prejudiced her at trial by failing to
! elicit testimony from him which would have been extremely favorable to
! the defense?

13. Did the lower court err in denying the [Applicant] post-conviction relief
) where she met her burden of proof with regard to her claim that Trial

Counsel was ineffective for advising the [Applicant] that by not presenting
a defense on her behalf he would retain the right to make his closing
argument after the prosecution made their final arguments and where the
record below establishes that this error by Trial Counsel significantly
prejudiced the [Applicant] in that it caused her to make a waiver of her

: right to be fully heard in her defense, as protected by the Sixth and
i Fourteenth Amendments to the United States Constitution, as well as,

Article I, Section 14 of the South Carolina Constitution, which was not
knowingly and voluntarily entered?

I3A. Did the lower court err in denying the [Applicant] post-conviction relief
! based on her allegation that Trial Counsel was ineffective for advising her
5 that she should not take the stand in order to preserve the opportunity to

make the final argument to the jury after the State's closing argument
where she meet her burden of proof with regard to her claim that Trial
Counsel's [advice] was erroneous and caused her to make an unintelligent
decision not to testify at her trial thereby violating her right to be fully
heard in her defense, as protected by the Sixth and Fourteenth
Amendments to the United States Constitution, as well as, Article I,
Section 14 of the South Carolina Constitution?
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14.

15.

16.

17.

18.

19,

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her allegation that Trial
Counsel was ineffective for neglecting to object to an improper closing
argument in which the State told the jury that any time a victim is killed
"in the course of another felony, then his death is murder. End of story"
and where she demonstrated that Trial Counsel's failure to object to this
improper argument prejudiced her at trial by permitting the State to
confuse the jury concerning the elements of the crime of accessory before
the fact to murder and to dilute its burden of proof beyond a reasonable
doubt?

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her allegation that
Appellate Counsel was ineffective for failing to brief the issue of the lower
court's failure to grant directed verdicts of acquittal on all counts where

. there was no direct evidence, or substantial circumstantial evidence, of the

[Applicant’s] knowing invelvement in the principal offenses or that the
crimes were readily foreseeable consequences of the acts she agreed to
commit and where this issue would have been at least as strong, if not
stronger, that the issues presented on direct appeal?

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of praof with regard to her allegation that
Appellate Counsel was ineffective for failing to brief the issue of the lower
court's failure to grant a jury charge on Strong Arm Robbery as a lesser
included offense of Armed Robbery?

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her allegation that
Appellate Counsel failed to provide the [Applicant] with effective
assistance of counsel inasmuch as she failed to brief the meritorious issue
of the lower court’s charge to the jury that the State would only have to
prove that the [Applicant] aided and abetted another person "to commit a
crime,” and where this issue would have been at least as strong on direct
appeal as the issues presented on appeal?

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her allegation,
developed during her evidentiary hearing, that Trial Counsel was
ineffective for failing to effectively argue a Rule 5, SCRCrimP, violation
in his motion for a continuance and severance, where the State did not
disclose a statement given by a co-defendant that had agreed to cooperate
and be a witness for the prosecution at the [Applicant’s] trial?

Did the lower court err in denying the [Applicant] post-conviction relief
where she met her burden of proof with regard to her allegation that Trial
Counsel was ineffective for failinp to interview a co-defendant who turned
State's witness very shortly prior to trial, or in the alternative, for failing to
request a brief recess or continuance to do so and where she presented
evidence which supported her claim that she was significantly prejudiced
by Trial Counsel's failure to do so?
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én June 3, 2013, Respondent filed a Return to Petition for Writ of Certiorari. The
Supremé Court of South Carolina subsequently transferred the matter to the Court of Appeals.
On July.23, 2014, the South Carolina Court of Appeals filed an Order that granted the Petition
for Wrié of Certiorari for Austin review, conducted an Austin review of Judge Harrington’s
Amended Order of Dismissal, and subsequently denied the Petitioﬁ for Writ of Certiorari,
Applicant filed a Petition for Rehearing and Request for Rehearing En Banc on August 6, 2014,
The Coujrt of Appeals denied Applicant’s petition for rehearing on September 18, 2014.

On ?ctober 20, 2014, Applicant filed a Petition for Leave to File a Petition for Writ of
Certiorax;'i to the South Carolina Court of Appeals in the Supreme Court, Respondent made its
Return to Applicant’s Petition on November 10, 2014. The Supreme Court filed an Order
denying |Applicant’s motion on December 4, 2014, The Remittitur was returned to the circuit
court on January 5, 2015.

ipplicant filed a habeas petition on May 28, 2015, raising ten grounds for relief, nine of
which alllege that trial counsel or appellate counsel was ineffective. The Magistrate Judge
recomménded granting summary judgment on each of Applicant’s grm;nds for relief. Applicant
filed objections to portions of the Report and Recommendation. On September 16, 2016, the
Honorab!e Richard Mark Gergel, United States District Judge, a&opted the Report and
Recomm%endation, granted Respondent’s Motion for Summary Judgment, and dismissed the
habeas petition with prejudice. The Court denied a certificate of applability. Applicant filed a
Notice o:f Appeal, appealing to the United States Court of Appeals fm: the Fourth Circuit the
order by the District Court of South Carolina dismissing Applicant’s Petition for Writ of Habeas
Corpus. On November 28, 2016, Applicant filed an Informal Opening Brief of Petitioner-

!

Appellar{t Marquita Smith Seeking Certificate of Appealability. On August 17, 2017, the United

| Page 10 of 26

' 2019-CPr-08-01910
| e




States Court of Appeals for the Fourth Circuit issued an Unpublished Opinion. The Court denied
a certificate of appealability, denied leave to proceed in forma pauperis, and dismissed the
appeal. On September 8, 2017, the United States Court of Appeals for the Fourth Circuit issued
its Mandate that its previous judgment take effect.

On July 29, 2019, Applicant, through counsel, submitted this third post-conviction relief
application in which she requests relief based on newly-discovered evidence. Respondent filed
its return and moved to dismiss the application as untimely because it was filed after the statute
of limitations had expired, because it was successive to Applicant’s prior post-conviction relief
action, and because Applicant’s allegations of newly-discovered evidence were without merit. A
proposed conditional order of dismissal consistent with Respondent’s return and motion to
dismiss was concurrently submitted for the Court’s consideration with its return. The Conditional
Order of Dismissal was signed by the Honorable Jennifer B. McCoy on August 27, 2020, and
was filed on September 3, 2020. On September 21, 2020, Applicant filed a document entitled
“Motion to Reconsider Conditional Order of Dismissal”. Thereafter, on May 12, 2019, The
Honorable Roger M. Young, Sr., filed an Order Granting Applicant’s Motion to Réconsider and

requested Respondent set the maiter for a héaring.

IL. Issues Before TMourt
In the instant application for posf-convictién tciiéf, Applicant :all‘eges she is being held in
custody unlawfully based on: |
1. “New, after disco&ered evidence: Reéantation of testimony of State’s witness,
Kerry Hollins (see attached affidavit)” and

‘2. *New, after discovered evidence of State s cooperatlve witness, Kareem King
(see attached affidavit)™2.

2 Both allegations alleged in Applicant’s application for post-conviction relief indicate, “see attached
affidavit”. Two affidavits were affixed to the application for post-conviction relief: one affidavit from co-
defendant Kerry Hollins and one affidavit from co-defendant Kareem King.
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'l'o the extent the allegations set forth in Applicant’s application can be construed as
separate grounds for relief from the grounds stated at the PCR heanng, the Court finds those
claims |vven;-. voluntarily waxved and abandoned and those claxms are therefore denied and
dlsm:ssed with prejudice. S.C. Code Ann. § 17-27—90 | .

III. Testimony Presented at Evidentiary llearing
Witness Kareenz King's Testimony

Before Kareem King (King) testified, Respondent requested this Court apprise him of the
possible: consequences and ramifications of his anticipated testimony and ask whether he wanted
counsel | appointed on his behalf. Following questioning, this Court found King had:been
, thoroughly advised of his rights and had rnade a voluntary and mformed decision to proceed
without oounsel | |

King testified he submitted an affidavit in September 2018 regarding the underlying facts
in this case. King stated he was Applicant’s co-defendant in the instant case and was in custody
at the tiinc of Applicant’s trial and represented by counsel. King further testified he agreed to
- c00pera e with the State dunng Applicant’s trial when the State asked whether he would testify’.

When asked whether the substance of his testlmony at this ev1dentlary hearing would differ from

prior statements gwen to law enforcement and what he would have testified to had he been called

as a witness at Appllcant s trial ng conceded hxs tesumony would dlffer at thls heanng

When questioned about what happened the mght of the mcxdent, ng testlﬁed that Kerry
Hollins l(I-Iollms) received a phone call; however, King stated he did not know who Hollins
received! the call from. King testified that following the phone call, Hollins called co-defendant
Jermainé Hartwell (Hartwell) to tell Hartwell he knew where they could find someone to get

| ,
drugs ﬁom and that they could “straighten out” their previous drug dealings. King later testified

3 Though King was on the State’s witness list, the State did not call King as a witness at Applicant’s trial,
Page 12 of 26 .
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that the phone call Hollins received was in regarda to Dexter Perry’s (Victim) whereabouts. King
testified that Hollins and himself next drove to pick up Hartweil and ran into co-defendant Gary
Grant (Grant). King stated that Grant, Hollins, Hartwell, and himself then proceeded to Goose
Creek, South Carolina, to meet up with Vietim. When asked whether there was a plan to rob or
shoot Victim, King testified there was not and stated Applicant had no involvement. When asked
whether Applicant was at the apartment complex in Goose Creek, King testified he could not
remember whether she was present. |

" King testified that -after -arriving in Goose Creek, Victim saw the group of men
approaching and began to run. King testified Hartwell ran after Victim, the other men in the

group followed, and Victim and Hartwell got into a “scuffle”. Followmg the fight, King stated a

discussion took place regardmg Victim ﬁxmg a pnor bad drug deal between himself and -

Hartwell, King testified Victim told the group of men he would make good on their recent drug
deal by giving money and/or drugs to Hartwell. King further testified that Victim told the group
he had someone in Ladeon, South Carolina, that could “straighten out Hartwell”, Regarding
- Victim’s behavior during this time, King testified that when the men — Victim, Hartwell, Grant,
Hollins, and himself — were leaving for Ladson, Victim appeared nervous. King elaborated and
testified that Vlcum could not get the key in the door of V1ct1m s car because he was nervous
and therefore Hartwell drove while chtlm gave dlrectlons to the aforementloned second
location. King testified that when they amved at the second locatlon —-a tratler park in Ladson =
Victim, Grant, and himself went mto the res;dence while Hartwcll stayed oumde with the car.

King testified he was not in the trailer long when shmﬁné outside occur;ed.
When asked on direct examination whether he believed he would be called to testify at

trial, King stated he would not have been called because his attorney was out of town at the time
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of Appli:cam’s trial. King explained he was prtepared fo testify and would have cooperated with -
the Statt: should he have been called as a witness at Applicant's trial. King -testified he is
currently serving a twenty-two year sentence for voluntary manslaughter for his involvement in
- this incic!ient. On cross-examination, when asked whether he was aware his projected release date
is April 4:2025" King stated he was. When asked whether he received less time as a result of his
guilty piea, King stat;d that one co-defendant received less time than him but agreed that he
received less time than the co-defendants that proceeded to trial. King testified he did not have a
. - deal with the State prior to his co-defendants trial. King further testified he remembers the judge
at his‘plea hearing telling him he had a right to go to trial. King stated that he remembered the
- State pl.’«xlcmg the facts of his case on the record durmg his plea and conceded that he agreed with
those facts at the time of the plea. ng tesuﬁed he dxd not lie to the plea court, but agreed that
his storylhas since changed, King stated that the testunony given at thxs ewdentxary is the truth,
Witness Kerry Hollins’ Temmony

Before Kerry Hollins (Hollins) testlﬁed ReSpondent requcsted thls Court apprise him of
. the possible c0nsequences and- ramnﬁcahom -of lus antl(:lpated lestimony and ask whether he
-wanted ﬁounscl appointed- on his behalf, Followmg questxonmg, this Court found Hollins had
been thoroughly advxsed of h1s rights and had made a voluntary and lnformed declsmn to
proceed thhout counsel

Holhns testlﬁed he submttted an aﬁidawt in September 2018 regardmg thc underlymg'
facts in thxs case. Hollins stated he was Applxcant’s co-defendant in the mstant case, was ‘in
custody at the time of Apphcant’s trial and repremented by counsel Holhns testified he
cooperatc;d with and testified for the State as.a_Stnte s witness during Applicant’s trial. He

testified that at the time of Applicant's trial, he did not have a deal with the State. Hollins
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confirmed he is currently serving an eighteen year sentehce for voluntary manslaughter for his
involvement in this incident.

On direct-examination, when'asked""aheut:‘the‘ night of the incident, Hollins testified he
was dating Applicant at the time and that Applicaht, a friend of A‘pp]icem’s, and Victim went to
eat at Red Lobster that night. Hollins testified he receiwted a call from Applicant while she was at
dinner stating she needed money to pay for her food and'go out. Hollins testified that when he
arrived at Red Lobster to drop money off for Applicant, he realized Victim was there. Hollins
testified he had prior knowledge Victim owed Hartwell for a bad drug deal. Hollins stated he
then called Hartwell and told him where Victim was.

Following the phone eall Holhns testified he picked up Hartwell so they could to meet
up with Victim to buy some drugs Hollms testlfied K.lng, Grant, Hartwell, and himself drove to
an apartment in Goose Creek, South Carolma, where Vlcttm was to- make 2 deal. Hollins testified
he dropped off the other men off at the apartment in Goose Creek to speak wuh Victim while he
left to find a parking spot in the apartment’s parking lot. Hollins stated he could not personally

- testify to what happened at the apartment in Goose Creek because he did not witness anything —
his sole involvement was dropping off Hmeu, Grant, and King. - X

After Hollins dropped the other men»oﬁ' at the apartment and while Hollins was parking,
he alleged all pames left with VlcUm o & to Ladson, South Carolina. Hollins testified he
learned the men had leﬁ when King called hun to te]l h:m they were gomg to the trailer park in
Ladson. When asked how he knew where the other men were gomg (what trailer park), Hollins
testified that he used to go to the strip club behind the tra:ier park. Hollins stated he was the only

one in his car on the way to Ladson, while everyone else was in the ather vehicle th.h Victim.
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Hollins testified that when he arrived at the trailer park to meet the other men he heard
shootin, ;, he saw someone — though he did not know who — running around a trailer, and
thereforT turned his car around and left. Hollins testified that after leaving the trailer park, King
called him and told him Hartwell had been shot. Hollins stated that he picked King and Hartwell
up in his car on Highway 78; he further testified the two men had run to the shopping center that
was near the trailer park and met up with them there.

Jollins testified he never got out of his car or went insitie the trailer. Hollins stated he
- was nerr made aware of a plan to rob. Victim or to shoot Victim, stated he did not have a gun
during tl;te incident, and stated Applicant did not set a robbery up. On cross-examination, when
. -asked whether he remembered testifying at lrial thtit At)plieant ptanned the robbery, Hoilins
stated he did not remember Hollins testified he did not 1'emember much regardmg his testtmony
at trial, Maultiple questxons were asked dtmng cross-examination and Hollms denied
remembrrmg generally everything he tcsttﬁed to during Applicant’s irfal, Including that: a ‘lick’
meant 2 robbery; Applicant contacted him concerning a ‘lick’; everyone had weapons the night
of the incident; and Applicant provided him tavith the name of the Victim as someone they could

‘set up a lick on’,

When asked whether he remembered makmg a statement to the Shernff’s Office, Hollins

replied that he remembcred a detectlve takmg a statement Holhns stated that he did not write the -

statement; however, when he was shown State 5 Exhtbxt #1 (Kerry Hollms Defendant Statement”

— Berkeley County Shemﬂ’s Office), he verified it was his sxgnature on the statement. When

questloned about the staiement, Hollins testified he had been out for days at the time the

statemenlt was given and alleged the law enforcement officer who took the statement, put

|
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whatever he wanted to in the s@iement. Hollins testified that while he was there when the
statement was wﬁnen by the-officer, he merely ségned it.
Trial Counsei V. Craig Jones’ Testimony
The State _eaued Applicant’s trial counsel, V. ‘Craig Jones (Counsel), as' a witness.
Counsel testified he conferred .with Applicant on several occasions prior to trial. Counsel
testified that during meetings with Applicant 1hey discussed the pending charges, the elements of
the charges, the State’s burden of jaroof, Applicant’s constitutional rights, and possible defenses.
~ .. Counsel testified it was:Applicant’s decision and Applicant’s decision alone to proceed to. trial
rather than plead. COunsel,testfﬁed that in preparation for Applicant’s trial he spoke with co-
.-defendants’ counsels; law enforcement,» :md possible wiioessec.-WEen asked 'whether_‘ Applicant
provided any witnesses to Counsel, he stated that he consxdered calling Tawana Desas as a
defense w1tness but did not- beheve Ms. Deas nor any of Apphcam’s co-defendants, would have
been helpful. | ' |
Counsel testified thai priorito trial :ApI;licanf’s verei\on of tl.u:- facts were consistently. the
same — she set up the robbery, but'ehe -did notsl;now chhm \eould be kﬂle& Counsel stated
Appllcant told him she was in an abuswe relattonshlp thh Hollms and was therefore coerced
into gwmg hxm the mformatlon regardmg the whereabouts of chtun Counsel ﬁmher testified
that her story remamed consmtent wnh the statement she had prevmusly g1Ven to ‘law.
enforcement (State 5 Bxhxblt #2 Marquxta Srmth’s Defendant Statement - Berkeley County
Sherriff’s Ofﬁce) Counsel stated that all thness statements given to law enforcement, including
Hollins’ statement, were taken at roughly the same nme, therefore there was no knowledge
between the co-defendants regarding what was being dlscussed in their mpectxve interviews,

Counsel testified that Hollins’ initial statement corroborated Appllcam’s version of the facts and
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that the testimony presented at the instant evidentiary hearing- from the two co-defendant
witnesses (King and Hollins) was not consistent with his understanding of their version of the
facts at the time of trial. Counsel additionilly testified that the testimony given at the instant
heating from witnesses King and Hollins was different thisin their anticipated testimiony for the
State at ithe time of trial and that at the time of trial it would have been .damaging to Applicant’s
case toi call them as defense.. witnses. Therefore, Counsel stated he decided not ‘to call
Applicaipt’s co-defendants. Counsel stated that Applicant’s overall defense was to prove to the
. jury _thaf she was not an active player in this.,‘incident and there were only remote connections
between the group who actually commmed this crime and Applicant herself Counsel stated-that
. he wanted to distance Apphcant from the cnme, emphasxzmg that she was not at the trailer-in
Ladson where the incident took placc !

IV. Standard of Review

An applicant may seek PCR upon the followmg types of allegatlons

. 1. That the conviction or the sentence was in v1olatxon of the -
Constitution of the United States or the Constitution. or laws
of this State;

:2. That the court was w1thout Junsdtctwn to i nnpose sentence
3. 'I‘hat the sentence exceeds the maxxmum authonzed by law;

4.  That there exists ewdence of matenal facts, not prevmusly
presented and - heard, that requires vacation of the conviction
or-sentence in the interest of justice; ’

5. That his sentence has . expired, his probation, parole or
. conditional release unlawfully revoked, or he is otherwise
! " unlawfully held in custody or other restraint; or

' 6. That the conviction or sentence is" otherwxse subject to
collateral attack upon any ground of alleged error heretofore
aveilable under any ‘common law, statutory or other writ,
motion, petition, proceeding or remedyf[.]
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S.C. Code Ann. § 17-27-20(A).

Ordinarily, PCR allegatlons are centered upon an allegatton that the appllcant did not

' receive effective assistance of counsel guaranteed by the Sxxth Amendment See generally S.C.

Code Ann. § 17-27-20(A) (enumeratmg allegations cogmmble in PCR acttons) The allegation

of denial of such representation sets forth a prima facze vrolatton of this constitutional right, and
raises a question of fact that can only be determined by an evidentiary hearing. Rogers v. State,
261 S.C. 288, 291, 199 S.E.2d 761, 762 (1973).
.In a post-conviction relief -action, the applicant bears the burden of proving‘- ‘the
. allegations by a preponderance of the evidence-—a mere allegation of meffectwe as_.lstancc s not
* sufficient to watrant grantmg relief, ‘Rule 71 1(e), SCRCP; Butier v. State, 286 S C. 441 442
334 S.E.2d 813, 814 (1985) The rewewmg court appltes the two-part test outlined in Strickland
v. Washington to detenmne.whether counsel’,s conduct ‘was so meffectrve asto requlre reversal”
of the applicant’s conviction. 466 U.S. 668, 687 (l984)t To obtain relieti a PCR eppﬁcant must
prove (1) counsel’s performance feil below an objective stendard of reasonableness, and _(2) the
applicant ‘sustained prejudice as | a result. 01 counsel’s deﬁeient perforrnance. "Id at 687-88,;
Cherry v. State, 300 S.C. 115, 117-18, 386 S.E. 2d 624 625 (1989) Failure to make the required
showing of either deﬁctent performance or sufﬁcxent pre_| udtce defeats the meffecttveness claim.

Strickland 466 Us. at 700 see also Bell 1 v Cone 535 U S. 685 695 (2002) (explatmng that

"[w]lthout proof of both deﬁclent performance a.nd prejudlce to the defense |t could not be -

said that the sentence . or convrctton resulted from a breakdown in the adversary process that
rendered the result of the proceeding unreliable” (cttation and mternal quotanon marks ormtted))
Regarding the deﬁc:ency prong of the Strickland analysns, the proper measure of

performance is whether counse] provnded representatxon w1thm the reasonable range of
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competence required in criminal cases Butler, 286 S.C. at 442, 334 S.E2d at 814. When
analyzmg counsel’s performance, the revrewmg court w111 strongly presume counsel provided
adequate assistance, and the applrcant is respons1ble for: rebuttmg that presumption “by proving
that his attomey s representatron was’ um'easonabie under prevarlmg professional norms and that
the challenged action was not sound strategy ” szmelman v. Momson, 477 U.S. 365, 384
(1986); ¢f. Cullen v. thalsler 563 U.S. 170, 189 (201 D (explammg a defendant must show
defense pounsel failed to act reasonably conmdermg all the circumstances in order to overcome

the preslmpnon of adequate representation).

Furthermore the reviewing court wﬂl scrutinize counsel’s performance in a hnghly :
deferentxal manner, will make every effort “to elxmmate the drstortmg effects of hindsight,” and :

will ‘evaluate the conduct from counsel’s perspective at the time” in lrght of ’then'-exis'ting |

circumstances. Strickland, 466 U.S. at 689, In order to establish counsel’s performance was

deficient, the applicant must demonstrate “counsel made errors so serious that counsel was not

functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.” Jd, at‘ 687.
Accordirigly, .counsel’s performance will be considered to be deﬁeierlt only when it 'was
objectively incompetent under prevailing profeseiorlal rrorms and ot vrhen it simply “de\riated
from best practices or most common custom.” Harrmgton v. Richter, 562 U.S. 86, 105 (2011).
Beyond satlsfymg the burden requu‘ed by the deﬁclenoy prong, an applrcam also bears
the burden of establishing prejudice in order to be entxtled to velief as “[a]n error by counsel,
even if professmnally unreasonable, does not warrant sefting as1de the judgmerit of a criminal
proceedmg if the error had no effect on the judgment » Smckland -466 U.S. at 691. In order for
that b en to be met, counsel’s deficient performance must have pre_;udxced the applicant to

such an |extent there is a reasonable probability the resuit of the proceeding would have been
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different but for counsel’s unprofessional errors. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625;
see Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 {(1997) (“To establish a claim of
ineffective assistance of trial counsel, a PCR applicant has the bﬁx;den of proving counsel’s
representation fell below an objective standard: of rcaSbnabléness and; but for counsel’s errors,
there is a reasonable probability the result at trial would hévé,beeri different.”). Importantly,
“[iJhe likelihood of a different result must be substantial, not just conceivable.” Richer, 562
U.S.at 112,

- The Strickland standard . must be applied with scrupulous cace, lest “intrusive post-trial
inquiry” threaten the integrity of the 'very adversary progess the right to counsel is meant to
serve. 466 U.S. at .689-90.:Coun§ fnust be wary of second gu&ssir_xg counsel’s trial tactics; and
where counsel articulates a valid reason .for employing sucﬁ strategy, such conduct is not
ineffective assistance of vcounsel. Whitghead v. State, 308 S.C. 119, 417 S.E.2d 1529 (1992). The

applicant’s burden of proving both Slrchand components is heavy in light of the strong

presumption that counsel’s conduct fell within the range of reasonable professional legal .

" . assistance. .466 U.S. at 690. -Représentatioﬁ i§ constit;nionally ineff‘ecﬁve only if counsel’s
conduct “so undermmed the proper functioning of the adversarlal process” that the defendant
was demed a fair proceedmg Id at 686; see Nix V. th!es:de, 475 Us. 157 175 (1986) (noting
that under Strickland, the “benchmark™ of the nght to counsel ié the “fatmess of the adversary
proceedlng”), of Umted States v. Morrow 977 F 2d 222, 229 (6th Cn' 1992) (“[The threshold
issue is not whether [the apphcant’s] attormey was madequate rather, it is whether he was

so manifestly ineffective that defeat was snatched from the hands of probable victory.”).
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V. Findings of Fact & Conclusions of Law

This Court has reviewed the testimony presented at the PCR hearing, observed the
witnmso;e, passed upon their credibility, and weighed their tcétimony accordingly. After hearing
the testimony presented and considering thé legal 'afgﬁmenw by c'ounsels, as well as the record in
this action incorporated by way of the State’s return, this Court proéeeds to the claims raised at
the evidentiary and finds each to be without merit. Pursuant to S.C. Code Ann. § 17-27-80, this
Court xqakes the following findings of facts and conclusions of law based upon all of the
probati | evidence presented.
) New!y-Dtscovered Evidence

A -person- may:- msntute a. PCR achon :f “thexéexnsts ewdence or matenal facts, not
prevmusly presented and heard, that requlres vacahon of the comnctlon or senience in the
interest of justice,” S, C Code Ann. § 17 27-20(A)(4) If the apphcam contends there is ewdence
ofa matenal fact not previously prwented under the discovery rule, the PCR apphcatxon must
be filed wnhm one year after the date of actua[ dxscovery of the facts by the apphcant or after-the
- date when the facts could have been ascertamed by the exerclse of reasonable dlhgence S C.
. Code Ann. §17-27- 45(C) To prevaxl Apphcant must show the newly-dlscovered evidence: -

i (1)is such that it would probably change the resu!t if a new trial
f were granted;
‘ ] (2) has been discovered since the trial;
1 (3) could not in the exercise of due diligence Have been discovered
! prior to the trial;
(4) ismaterial; and
(5) is not merely cumulatlve or lmpeachmg

Hayden v. State, 278 S.C. 610, 611, 299 S.E.3d §54, 855 (1983) (citing State v. Caskey, 273 S.C.
325,256 S.E.2d 737 (1979)).
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In her apﬁlication, Applicant raises newly-discovered evidence claims via affidavits from
co-defendants Kareem King and Kerfy Hollins. In support of her claims, Applicant also offered
the testimony of both King and Hollins at her.evidentiary hearing.

" Recantation

As an initial matter, this Court finds the testimony of Kareem King and Kerry Hollins is

not credible. The determination of whether new evidence is crédible for purposes of a new trial

rests with the trial court. State v. Porter, 269 S.C. 618, 621, 239 S.E.2d 641, 643 (1977). In

.. .particular; “our-jurisprudence recognizes the gatekeeping role -of the trial court in' making a

credibility assessment.” Stare v. Mercer, 381 8. C. 149, 168, 672 S.E.2d 556 565 (2009) (citing
Porter, 269 S.C: at 621, 239 S.E.2d at 643) “When tesumouy is in chrec’l wnﬂlct .md depends
largely on the credibitity of the new evxdence the trial Judge is charged with the duty of
assessing the evidence.” State v. Deese, 266 S.-C. 534, 538 225 S.E.2d 175, 176 (1976) (citing
State v. Fowler, 264 S.C. 149, 155, 213 S.E. 2d447 450 (1975)).
The grantmg of a new tnal bascd on aﬁer-dlscovered ev1dence is dlsfavored. State v,

. Harris; 391 S.C. 539 545 706 SE.2d 526 529 (Ct App 2011) Moreover “[w]here a motion
for a new trial is based on recantatlon of tesurnony gwen at the tnal such recantatlon is looked

upon wrth utmost susp:cxon » Unired States v, Johnsan, 487 F. 2d 1278 1279 (4th Cir. 1973)

(mternal quotation omJtted), see also State v Porrer, 269 S C. 618 239 S. E2d 641 (1977) -

(“Rccantahon of testunony ordmardy is unrehable and should be sub]ecled 10 the closest scrutiny
when foered as ground for a new tnal.”) (‘mternal quotahon or;utted). “Where the circumstances
surrounding the recantation suggest it xs the resuit of éoe‘rciﬁn, bxibéry, or misdealing, the éourt...
is justified in disregarding it.” Johnson, 487 F.2d at 1279 (e:;plaining trial court properly found

recantation testimony not credible when it was given years after the defendant’s conviction and
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“there was reason to suspect [the defendant] had exerted substannal pressure on [the witness] to
wuhdraw his incriminating testimony™).

In this case, Appllcant offered the tesnmony of Kareem ng and Kerry Hollins, both of
whom were Applicant’s former co-defcndants As to Kareem King, though ng did not testify
at Applicant’s trial, he did testify at Appllcant s evxdenUary heanng Importantly, King testified
that his testimony at the evidentiery hearing was different than it would have been at the time of
trial and,that he would have cooperated with the State if he was called as witness at Applicant’s
trial. ng testified that his projected release date is April 2025. King further testified that he

agreed w1th the State’s recitation of facts at hls plea hearmg but since that time his story-has

o changcd Therefore, thls Court fmds King’s testlmony is unrehable and not credlble ‘because

King is qeanng the end of his active prison sentence and has incentive to now assist his once co-
defendaq!t

As to Kerry Hollins, Hollins dxd testify at Apphcam’s tnal However, at the PCR
evxdentxary hearing, Hollins recanted his prior trnal testxmony whxch implicated Applicant. This
.. Court fi ds Hollins’ recanted testxmony to be unrehable and less than credible as well Hollms is
also nearing the end of his acuve pnson sentenoe and has incentive to now assist his once co-

defendant, Moreover a review of the trial transcnpt shows substantnal cvndence admitted in the

trial that contradrcts Hollms latest tesnmony

Addmonally, Apphcant gave a detalled statement whnch was adxmtted into evidence at

her trial |that implicated her in settmg up the robbery of Vlchm Therefore, thls Court finds
Applicant has failed to prove that the newly-discovered evidence is such as would probably
change the result if a new trial was had.

This Court finds both the testimony\ of King and the testimony of Hollins is entirely

i
1
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insufficient to support Applicant’s request for relief as newly-discovered evidence of recantation.
As discussed above, in order for Applicant obtain a new trial based on newly-discovered
evidence, he must show that the eyidence: (1) would prqbébly '6harig:e the result if a new trial is
had; (2) has been discovered since trial; (3) could ‘n.tif bave been discovered before trial; (4) is
material to the issue of guilt or innocence; and (5) is not merely cumulahve or impeaching.”
Jamison v. State, 410 S.C. 456, 467, 76.7 S. E2d 123, 128 (2014) (internal citations and

quotations omitted); see also Hayden v. State, 278 S.C. 610, 611, 299 S.E.2d 854, 855 (1983)

- (citing State v. Caskey, 273 S.C. 325, 256 S.E.2d 737 (1979) {seiting forth the five factors to be

analyzed when conmdenng a newly-dxscovered evidence clzum) In thls case, the Court finds
Applicant has failed to meet the first prong —the alleged “recantat:on” of ng s anumpated trial
testlmony is sc unreliable and less than credlble that there is no reasonable probahnhty it would -
change the result at a new trial. This Court ﬁmher finds the recantation of Hollins prior
testimony is so unreliable and uncredible that there is no reasonable probability it would.change

the result at a new trial.

_ [conclusion'and signature on Jollowing page)
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V1. Conclusion

I?Z’aased on the evidence presented at the PCR hearing and the record of the trial, this Court
finds Applicant has not established any constitutional violations or deprivations that would
require this Court to grant her application for post-conviction relief. This Court finds Couns;el
was notl deficient in any manner, nor was Applicant prejudiced by Counsel’s representation.
MoreovTI:r, this Court finds the alleged newly-discovered evidence is not such that it would
probabb:f change the resuit if Applicant received a new trial. Therefore, based on the foregomg,
- this Cowrt denies relief on all allegations and dismisses this PCR action with prejudice.

Appllcant must file and serve a notice of appeal within thirty days from PCR cdunsel’s
receipt of written notice of entry of judgmcnt- to secure the appropriate appellate review bméuam
to Rule 203, SCACR. Applicant has a'right to appellate counsei’s aséistance in séeiciﬂg réview of
the demal of PCR. Austin v. State, 305 8.C. 453, 409 S.E.2d 395 (1991). Rule 71 1(g), SCRCP,
prowdcs that if Applicant wishes to seek appellatc review, PCR counsel must serve and filea
notice Tf appeal on Applxcant’s behalf Apphcant is directed to Rule 243, SCACR, for
appmpnate procedures for appeal |

ITIS T]HEREFORE ORDERED:

1. The application for post-conviction relief be denied and dlsmlssed with prejudice; and
2. Apphcant be remanded to the custody of the State.

AND IT IS SO ORDERED this Zﬁﬁay of 'Aﬂd / 2022

Presiding Circuit Court Ju

E ? ! %: Ninth Judicial Circuit
; , South Carolina
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