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QUESTIONS PRESENTED

. Did the Court of Appeals err in finding that the trial judge properly allowed a witness to
testify as an expert in the field of child maltreatment and child abuse dynamics when the
State failed to prove the reliability of the substance of the expert’s testimony?

. Did the Court of Appeals err in finding that the trial judge properly allowed a witness to
testify as an expert in the field of child maltreatment and child abuse dynamics when the
witness testified that false denials were more common than false accusations, and testified
about believability, improperly vouching for and bolstering the credibility of the minor
witness?

Did the Court of Appeals err in finding that the trial judge properly allowed a witness to
testify as an expert in the field of child maltreatment and child abuse dynamics when the
testimony went beyond explaining delayed disclosure making the testimony more
prejudicial than probative? '

. Did the Court of Appeals err in finding unpreserved for appellate review the Rule 404(b)
challenge to admitting improper character evidence by allowing a witness to testify that
Petitioner admitted in a letter that he had been addicted to pornography for fifty two years?

. Did the Court of Appeals err in finding that the trial judge properly refused to direct a
verdict of acquittal for the dissemination of obscene material when the State failed to prove
that the material was obscene?



STATEMENT OF THE CASE

In May of 2016, the Spartanburg County Grand Jury indicted Petitioner, Thomas Stephen
Acker, for criminal sexual conduct with a minor first degree and disseminating obscene material
to a minor twelve years of age or younger, indictments #2016-GS-42-2201, 2202. (R. pp. 201-
205). On November 16, 2016, Petitioner proceeded to jury trial before the Honorable J. Derham
Cole. Roger Poole and Paul Kreswell Neely represented Petitioner at trial. Bethany B. Miles
prosecuted the case. The jury returned verdicts of guilty and Judge Cole sentenced Petitioner to
twenty years for criminal sexual conduct with a minor and five years concurrent for the
disseminating charge. (R. pp. 203, 206). A timely notice of intent to appeal was served on
November 22, 2016, and the direct appeal perfected.

On QOctober 10, 2019, a three judge panel of the South Carolina Court of Appeals heard
oral argument in the case. Over two years later on January 19, 2022, the Court of Appeals affirmed

the convictions in a published opinion. State v. Acker, 435 S.C. 716, 869 S.E.2d 873 (Ct. App.

2022). A timely petition for rehearing was filed on February 3, 2022. The panel of the Court of
Appeals denied the petition for rehearing on March 25, 2022. This petition for writ of certiorari
follows.
FACTS

Petitioner married the mino;’ s maternal grandmother in December of 2002. (R. p. 55, lines
8-16). The two separated in May of 2007. (R. p. 55, lines 17-18). The grandmother testified that
during the time she was married to Petitioner she would pick her granddaughter up from
kindergarten and would watch her at the house she shared with Petitioner. (R. p. 56, line 22 —p.
57, 58, lines 1-11). During this time the minor’s mother taught Bible study and asked her mother,

the minor’s grandmother, to help with the care of the minor. (R.p. 11, lines 21 —p. 12, lines 1-3).



In the summer of 2014, seven years after Petitioner separated from the minor’s grandmother, the
minor began cutting herself. (R. p. 12, line 25 — p. 13, lines 1-2). The minor was first seen by a
pastoral counselor at New Day Counseling Ministries in July of 2014. (R. p. 51, lines 10-22).
According to the pastoral counselor, on September 11, 2014, the minor alleged abuse that took
place at her grandmother’s house beginning when she was five years old. (R. p. 52, lines 1-13).

On November 7, 2014, the minor’s parents filed a report with the Spartanburg City Police
Department. (R. p. 22, line 15 — p. 23, lines 1-7). An officer with the Spartanburg City Police
Department made a referral for the minor to the Children’s Advocacy Center. (R. p. 23, lines 13-
14). The minor met with a counselor at the Children’s Advocacy Center of Spartanburg, Union
and Cherokee Counties on November 20, 2014. (R. p. 49, lines 14 - p. 50, lines 1-8). According
to this counselor, the minor alleged abuse that took place at her nanny’s house from when she was
in kindergarten until she was eight or nine years of age. (R. p. 50, lines 9-21).

At the time of trial in November of 2016, the minor was seventeen years old. (R. p. 27,
lines 1-2). When the minor was ten years old she was diagnosed with Ehlers-Danlos syndrome
with Chiari malformation requiring multiple painful surgeries. (R. p. 27, line 25 — p. 28, lines 1-

10; p. 39, line 21 —p. 40, lines 1-25). At trial the judge, over objection, qualified Shauna Galloway

—Williams1 as an expert in child maltreatment and child abuse dynamics. (R. p. 106, line 25 — p.

I Galloway-Williams’ qualification as an expert and failure to comply with a subpoena duces
tecum requesting articles and publications upon which her opinions were based was recently
addressed in State v, Galloway, Op. No. 5905, Howard Advance Sheet No. 14 (S.C. Ct. App. filed
April 20, 2022).  The trial in Galloway was held in May of 2018. In State v. Jones, 423 S.C.
631, 639, 817 S.E.2d 268, 272 (2018), this Court wrote, “Although Galloway-Williams did not
identify by name the articles serving as the basis for her opinions, she indicated she could provide
citations if given an opportunity to gather them.” The trial in Jones was held in 2014, four years
before the trial in Galloway.




107, lines 1-3). Galloway-Williams did not interview the minor in the present case. Petitioner
testified at trial and denied all allegations. (R. p. 144, lines 6-10).

ARGUMENTS

1. The Court of Appeals erred in finding that the trial judge properly allowed a witness
to testify as an expert in the field of child maltreatment and child abuse dynamics
when the State failed to prove the reliability of the substance of the expert’s testimony.
Petitioner objected to allowing the State’s witness, Shauna Galloway-Williams, to testify

as an expert in the field of child maltreatment and child abuse dynamics arguing that the subject
matter of the testimony was not reliable. (R. p. 96, lines 1-5). The judge overruled the objection
stating, “And I do find the testimony is sufficiently reliable to be admitted because it is based upon
the requisite education, training and experience.” (R. p. 100, lines 7-9).  The judge erred in
allowing the witness to testify as an expert when the State failed to prove that the subject matter

of the witness’s testimony was reliable.

Pursuant to Watson v. Ford Motor Co., 389 S.C. 434, 699 S.E.2d 169 (2010), prior to

admitting expert testimony the judge must determine that the testimony is reliable. “Finally, the trial
court must evaluate the substance of the testimony and determine whether it is reliable. See State
v. Council, 335 S.C. 1, 20, 515 S.E.2d 508, 518 (evaluating whether expert testimony on DNA
analysis met the reliability requirements).” Id. 389 S.C. at 445-447, 699 S.E.2d at 175. In State
v. Chavis, 412 S.C. 101, 106, 771 S.E.2d 336, 338 (2015) this Court wrote, “Both parties argue,

and we agree, that State v. White should apply in qualifying child abuse assessment experts

because their testimony is non-scientific.” In the present case the judge allowed the witness to
testify as an expert in child maltreatment and child abuse dynamics. (R. p. 107, lines 1-4).

Pursuant to Chavis, the witness testimony in the present case is non-scientific expert testimony.




Non-scientific expert testimony must still satisfy the reliability requirement of Rule 702, SCRE,

and Watson. State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009).

In the present case the trial judge found the expert testimony reliable “based upon the
requisite education, training and experience.” (R. p. 100, lines 7-9). These factors go to the
qualification of the witness not the reliability of the subject of the testimony. The judge abused
his discretion in allowing the witness to testify as an expert when the State failed to prove that the
substance of the testimony was reliable.

The challenge to reliability goes to the subject of the testimony rather than the individual
qualification of the witness. Based on the ruling by the trial judge in the present case, expert
testimony in regard to any matter - scientific, non-scientific, or “junk science” - would be reliable
if the witness had the requisite education, training and experience. = The qualification of the
witness and the reliability of the subject of the witness’ testimony are two different findings the
trial judge must make before admitting expert testimony. In White, this Court wrote:

We hold that the trial courts of this state have a gatekeeping role with respect to all

evidence sought to be admitted under Rule 702, whether the evidence is scientific

or nonscientific. In the discharge of its gatekeeping role, a trial court must assess

the threshold foundational requirements of qualifications and reliability and further

find that the proposed evidence will assist the trier of fact. The familiar evidentiary

mantra that a challenge to evidence goes to “weight, not admissibility” may be

invoked only after the trial court has vetted the matters of qualifications and
reliability and admitted the evidence.
382 S8.C. at 274, 676 S.E.2d at 689. The trial judge must make a determination on the reliability
of the non-scientific expert testimony based on factors other than the qualification of the witness.
In the present case the State failed to provide the judge with any factors upon which he could base
a reliability finding.

During the in-camera proffer Petitioner asked the witness, “The information that you have

reviewed on your own in preparation for giving testimony, do you have any specific examples of



studies that have looked at the evidence in those particular cases as being reliable?” (R. p. 79, lines
2-5). The witness answered, “‘So my testimony will be based on my experience in the field, as
well and my education and training, And in our field the research that’s been done has primarily
been done based on information that’s gathered from actual clients, case studies.” (R. p. 79, lines
6-10). The witness, however, did not identify any research, case study or publication to support
the substance of her testimony. The witness testified that although she was not published she was
familiar with publications in the field. She testified “Well, as part of the — in most of the trainings
that T go to there—the training itself is based on peer-reviewed articles, information. Just as part
of my general education I continue to read peer-reviewed articles and information related to the
field.” (R.p. 75, lines 3-7). The witness, however, did not provide any specific information about
the publications or trainings. The judge asked the witness, “And has your experience revealed
common factors that attribute to a delayed disclosure?’ (R. p. 90, lines 17-18). The witness
responded yes but offered no other source to support her testimony. The witness offered no
statistics to demonstrate how often disclosure was delayed in allegations of child sexual abuse.
The witness offered no support for her testimony in regard to grooming or behaviors. The State
failed to demonstrate that the subject matter of the expert testimony was reliable.

In State v. Chavis, 412 S.C. 101, 771 S.E.2d 336 (2015), this Court found that the State

failed to show the individual reliability of one of the witnesses sufficient to allow her to testify as
a child abuse assessment expert. The Court in Chavis wrote:

There is no formulaic approach for determining the foundational requirements of
qualifications and reliability in non-scientific evidence. Id. at 274, 676 S.E.2d at
688. However, evidence of mere procedural consistency does not ensure reliability
without some evidence demonstrating that the individual expert is able to draw
reliable results from the procedures of which he or she consistently applies. We
find no evidence in this record as to Mrs. Elliott's ability to draw reliable results
from the RATAC procedures she consistently follows, and thus find that the
threshold reliability requirement of Rule 702 is not met. Accordingly, we hold that



the circuit court abused its discretion in allowing Mrs. Elliot to testify as an expert
regarding the report by Mrs. Gist.

412 S.C. at 108, 771 S.E.2d at 339. As in Chavis, the State in the present case failed to establish

that the witness’s testimony was reliable. Unlike Chavis, the error in the present case was not

harmless.

While the witness testified that she read peer-reviewed articles and information related to
the field, she failed to name one of these articles. The witness failed to identify any research, case
study, publication or treatise to support the substance of her testimony. In the Court of Appeals’
decision in State v. Jones, 417 S.C. 319, 333, 790 S.E.2d 17, 25 (Ct. App. 2016), aff'd as
modified, 423 S.C. 631, 817 S.E.2d 268 (2018), decided prior to the trial in this case, this same
witness was able to reference one textbook titled Child Maltreatment that included information
about delayed disclosure and non-offending caregivers. The witness made no such reference in
the present case.

In distinguishing Chavis this Court in Jones wrote:

Unlike the proposed expert in Chavis, Galloway-Williams did not testify about
forensic interviewing methods nor the use of the RATAC protocol. Instead, her
testimony focused on explaining the concept of delayed disclosure and the role of
nonoffending caregivers in the dynamics of sexual abuse. Although Galloway-
Williams did not identify by name the articles serving as the basis for her opinions,
she indicated she could provide citations if given an opportunity to gather them.
Additionally, she explained her opinions were supported by peer-reviewed
professional journals and trade publications, all of which were uniformly accepted
and recognized by child sexual abuse experts and professionals. Galloway-
Williams also testified she participates in the peer review process and has given
numerous presentations on the subject. When questioned on cross, she testified she
was unaware of any organizations that found her methods unreliable and that, out
of all cases involving delayed disclosure of child abuse, statistically two to four
percent are considered false allegations.

State v. Jones, 423 S.C. 631, 639, 817 S.E.2d 268, 272 (2018). In contrast, in the present case this

same witness failed to explain that her opinions were supported by peer-reviewed professional



journals and trade publications, all of which were uniformly accepted and recognized by child
abuse experts and professionals.  This same witness failed to testify in the present case that her
opinions were supported by peer-reviewed articles. Instead, she testified that she read peer-
reviewed articles and training was based on peer reviewed articles. (R. p. 75, lines 3-7). The false
denial and false allegation testimony addressed in issue two was not addressed in Jones. The fact
that this particular witness had been previously qualified as an expert 36 times (R. p. 76, lines 9-12)
did not relieve the trial court from its duty as a gatekeeper to require the State to establish the reliability
of the expert testimony in this case.

The trial court in the present case failed to perform its gatekeeping role pursuant to Rule 702,
SCRE. The State failed to establish the foundational reliability requirement for the admission of the
expert testimony. The trial judge’s reliability determination was based on the education, training
and experience of the witness. These factors go to the qualification of the witness, not the
reliability of the testimony. The present case is analogous to cases in which the trial judge failed
to make a reliability determination prior to admission of the testimony. See State v. Tapp, 398
S.C. 376, 728 S.E.2d 468 (2012).

In affirming the convictions the Court of Appeals wrote:

Similarly, we find the circuit court did not abuse its discretion in determining

Galloway-Williams's testimony here satisfied the reliability threshold. As

in Jones, Chavis is distinguishable because Galloway-Williams was not qualified

as a forensic interviewer and did not testify as to the specifics of this child's

disclosure. Instead, she testified as a blind expert on child sexual abuse dynamics,

addressing general concepts and characteristics of victims in such cases. Her

testimony was based on her experience and the research conducted in her field, and

this research was based on case studies for which the researchers analyzed cases of

known abuse to determine whether there were similarities among cases. Thus, the

circuit court did not err in admitting Galloway-Williams's testimony after properly

considering its reliability.

State v. Acker, 435 S.C. 716, 869 S.E.2d 873, 881 (Ct. App. 2022). The Court of Appeals erred.



The trial judge in the present case failed to perform its gatekeeping function when the State
failed to establish the foundational reliability requirement for the admission of the expert testimony.
The present case is distinguished from Jones where at least there was a bare minimal reference to
a textbook as a basis for which to support the reliability of the expert’s opinion. There was no
basis for which the trial judge to base his reliability determination in the present case. The witness
failed to name any specific research, book or case study upon which the expert based her opinion.
The fact that the witness was not qualified as a forensic interviewer and did not testify as to the
specifics of the disclosure does not render her testimony reliable. The State failed to prove the
reliability of the expert’s testimony. The trial judge erred in admitting the testimony. The error
requires reversal.

2. The Court of Appeals erred in finding that the trial judge properly allowed a witness
to testify as an expert in the field of child maltreatment and child abuse dynamics
when the witness testified that false denials were more common than false accusations,
and testified about believability, improperly vouching for and bolstering the
credibility of the minor witness
In addition to lacking reliability, Galloway-Williams’ testimony went beyond discussing risk

factors, grooming, delayed disclosure and general behavioral characteristics when the State asked her
on direct examination about false denials and false disclosures. (R. p. 111, lines 6-7). The witness
discussed false denials and false disclosures and testified that it was more common for children to

deny abuse when something happened than to make a false allegation of abuse when it did not happen.

(R. p. 111, line 8 — p. 112, lines 1-10). Petitioner objected arguing that the testimony bolstered the

credibility of the complaining minor witness as prohibited by State v. Kromah, 401 S.C. 340, 737
S.E.2d 490 (2013). (R. p. 95, lines 10-12). The judge replied, “She’s not addressing Minor’s
credibility. She’s never met Minor. She couldn’t possibly address her credibility. She’s just going

to discuss from what her experience has provided why people delay in disclosing sexual abuse.

10



She’s not going to talk about Minor because she’s never met her and she doesn’t know her and
knows nothing about her case. So she can’t be bolstering her credibility.” (R. p. 95, lines 16-25).
The judge then overruled the objection and stated:

It’s not bolstering because the witness is simply testifying about things within her

expertise. They may or may not specifically apply in this case, but the witness

doesn’t know anything about this case because she’s not talked to anybody about

it; she’s not interviewed any witness; she’s not interviewed the child; she’s not

interviewed the parents; she’s not interviewed the police officers; she’s not

interviewed the counselors; she’s not interviewed the Children’s Advocacy

interviewer. She knows nothing about the case, and she didn’t even hear the

witness’ testimony.

So there’s nothing that she could do that would — nothing she could reasonably do

to bolster the witness’ testimony because she doesn’t even know what it is. The

fact that she testifies to things that might be similar to those things experienced by

the witness is not considered bolstering. It’s simply an expert’s explanation as to

certain behavior perhaps. But to that extent it might be supported. But it’s not

improper bolstering. So I'still find the testimony to be admissible.
(R. p. 100, line 20 — p. 101, lines 1-15). The trial judge erred. The witness improperly vouched
for the credibility of the minor witness even though she never met the minor witness.

During the direct examination of Galloway-Williams the State asked, “Okay. I want to
talk to you about false denials and false disclosures. Can you explain to us what those are?” (R.
p. 111, lines 6-7). The witness explained. “Well, a false denial or a — would be when there’s
actually knowledge or something to support that a child has actually been abused, and yet they’re
denying that it happened.” (R. p. 111, lines 8-11). The witness then testified, “So what we see
more often than false allegations of abuse with child disclosure, we see — tend to see more false
denials, meaning that children are denying that something happened when, in fact, there may be
something that did happen.” (R. p. 111, lines 18-22). The State then asked the witness, “And

what’s a false disclosure?” (R. p. 111, line 23). The witness answered. “A false disclosure? That

would be when the child has made a disclosure that didn’t really happen.” (R. p. 111, lines 24-

11



25). The State then aske.d the witness which was more common and the witness again testified,
“What’s more common would be the false denial where we — where a child denies that something
happened when, in fact, something did occur.” (R. p. 112, lines 8-10). The witness’ testimony
improperly implied that the witness in the present case was credible because false denials are more
common than false allegations. The prosecutor went too far with this line of questioning.
Witness credibility is to be determined by the jury. Witnesses are prohibited from
testifying about the credibility of other witnesses. In State v. Makins, 433 5.C. 494, 860 S.E.2d

666, 670 (2021), this Court wrote:

“The assessment of witness credibility is within the exclusive province of the
jury.” State v. McKerley, 397 S.C. 461, 464, 725 S.E.2d 139, 141 (Ct. App. 2012).
While experts can testify to their opinion, they are precluded from offering an
opinion about the credibility of other witnesses. State v. Kromah, 401 S.C. 340,
358,737 S.E.2d 490, 499 (2013). “Specifically, it is improper for a witness to testify
as to his or her opinion about the credibility of a child victim in a sexual abuse
matter.” Id. at 358-59, 737 S.E.2d at 500. “A witness may not give an opinion for
the purpose of conveying to the jury—directly or indirectly—that she believes the
victim.” Briggs v. State, 421 S.C. 316, 324, 806 S.E.2d 713, 717 (2017).

See also State v. Barrett, 416 S.C. 124, 131, 785 S.E.2d 387, 390 (Ct. App. 2016). Galloway-

Williams® testimony in the present case indirectly commented on the child witness’s credibility

and improperly bolstered her testimony.

With regard to Galloway-Williams’ testimony that false denials are more common than
false allegations, the Court of Appeals wrote:

Nor did Galloway-Williams's testimony about false denials being more common
than false allegations improperly bolster Child's credibility. As stated previously,
Galloway-Williams did not testify regarding Child; rather, she testified as to the
general behavioral reactions of children who have been abused, risk factors, and
the concepts of grooming and delayed disclosure. Although we acknowledge
Galloway-Williams's testimony could be interpreted as having insinuated Child's
testimony was credible because false allegations are not as common as false denials,
Galloway-Williams's statement here is distinguishable from those in cases in which
our courts have found there was no way to interpret the challenged statements other
than as bolstering a victim's credibility. Compare State v. Makins, 433 S.C. 494,

12



505, 860 S.E.2d 666, 672 (2021) (holding dual expert's testimony served
foundational purpose other than to vouch for minor's credibility but cautioning that
the use of “one witness as both a characteristics expert and the treatment witness is
a risky undertaking” and the better practice is to use a blind witness
as Anderson urged), with State v. McKerley, 397 S.C. 461, 465-67, 725 S.E.2d
139, 142-43 (Ct. App. 2012) (finding although the expert never directly stated she
believed the victim, the jury could not interpret the expert's testimony in any way
other than that she believed the victim was telling the truth); see also Chavis, 412
S.C. at 109, 771 S.E.2d at 340 (finding the circuit court erred when allowing an
expert witness to testify about her recommendation that the victim *“not be around
the [defendant] for any reason” because this testimony could only be interpreted as
indicating the expert believed the victim's allegations).

State v. Acker, 435 S.C. 716, 869 S.E.2d 873, 882 (Ct. App. 2022). The Court of Appeals erred.

The expert witness’s testimony went beyond discussing risk factors, grooming, delayed
disclosure and general behavioral characteristics when the State asked her on direct examination about
false denials and false disclosures. There is no way to interpret Galloway-Williams’ testimony in
any way other than children who make allegations of sexual abuse, like the witness in this case,
are credible because false allegations are not as commmon as false denials. The testimony went
beyond explaining that children may deny abuse as a behavioral characteristic of child sex abuse
victims. Instead, the testimony improperly reflected the expert’s opinion about the credibility of sex
abuse allegations made by children, and, by inference, the credibility of the child witness in the present
case.

The Court of Appeals’ reliance on Makins is misplaced. Makins did not address improper
credibility testimony from a “blind expert.” Instead, as the Court wrote, “We address one primary
issue in this appeal: by testifying both as an expert in characteristics of child trauma and child
sexual abuse dynamics and as Minor's treating therapist, did Rich imply she thought Minor was

truthful, thereby improperly bolstering Minor's credibility?” State v. Makins, 433 S.C. 494, 860

S.E.2d 666, 668 (2021). In finding that, under the specific facts of the case, the dual expert’s

testimony did not improperly bolster the Minor’s credibility, the Court wrote:

13



Rich's simple affirmation that she provided therapy to Minor also differs from
previous indirect vouching cases in which expert witness testimony was more
extensive. See Briggs, 421 S.C. at 329, 806 S.E.2d at 720 (ruling forensic
interviewer's testimony she made the determination the child understood the
difference between the truth and a lie “indirectly revealed she believed the
subsequent disclosure ... was the truth”); State v. Chavis, 412 S.C. 101, 108, 771
S.E.2d 336, 340 (2015) (holding forensic interviewer's testimony that child victim
should “not be around [Petitioner] for any reason” improperly bolstered the child
victim's credibility); Kromah, 401 S.C. at 359, 737 S.E.2d at 500 (ruling forensic
interviewer's testimony about “a compelling finding of child abuse” was the
equivalent of her stating the child was being truthful); State v. Jennings, 394 S.C.
473, 480,716 S.E.2d 91, 94 (2011) (concluding there was no other way to interpret
the language in the forensic interviewer's reports that each child had “provide[d] a
compelling disclosure of abuse by [Petitioner]” than to mean she believed the
children were truthful}.

State v. Makins, 433 S.C. 494, 860 S.E.2d 666, 671 (2021). The Court in Makins noted that the

dual expert’s testimony did not contain direct or indirect bolstering writing, “The trial court's
limitations on Rich's testimony achieved their purpose—her testimony contained no direct or
indirect bolstering discernible to this Court. The trial court deftly navigated the issue and protected
the proceeding from improper bolstering. We find no abuse of discretion in the trial court's
decisions to deny Makins's motion for mistrial or to admit Rich's limited testimony.”
433 S.C. at 860 S.E.2d at 672 (n. 2 omitted).

In contrast, in the present case the expert did not affirm that she provided therapy because
she did not. Instead, the “blind expert” testified that false denials are more common than false
allegations, testimony far more problematic than the “simple affirmation” in Makins. The “blind
expert’s” testimony in this case was not limited and indirectly implied that she believed the child
witness because false denials are more common than false allegations. Importantly, the improper
testimony took place during the direct examination by the State and not in response (0 ¢ross-

examination. The essence of Galloway-Williams’ testimony about false denials being more

14



common that false allegations is to say that children do not lie about sexual abuse. This is
improper.

In State v. Kromah, 401 S.C. 340, 359, 737 S.E.2d 490, 500 (2013), this Court found that
the forensic interviewer should not have been allowed to testify about a compelling finding of
child abuse because that was the equivalent of Smith [the forensic interviewer] stating the Child
was telling the truth. The fact that the witness in the present case did not interview the minor does
not render her testimony admissible. A witness can improperly vouch for the credibility of another
witness without having had any direct contact with that witness. In the present case expert’s
testimony was the equivalent of stating that the witness was telling the truth because false denials
are more common than false allegations.

While the witness in the present case was not the forensic interviewer, she was qualified as
an expert in the field of child maltreatment and child abuse dynamics. As noted by the Court in
Kromah, “Smith was qualified as an expert and, although an expert's testimony theoretically is to
be given no more weight by a jury than any other witness, it is an inescapable fact that jurors can
have a tendency to attach more significance to the testimony of experts. The label of expert should
be jealously guarded by the court and never loosely bandied about.” 401 S.C. at 357, 737 S.E.2d
at 499 (fn #5 omitted). As an expert witness, the jury would tend to attach more significance to
Galloway-Williams’s credibility determinations, making the error more prejudicial. Galloway-
Williams, testifying as an expert, improperly suggested that the jury should believe the minor
witness because children are more likely to deny that abuse occurred than make a false allegation
of abuse.

In Chavis the Court found that the testimony of the second forensic interviewer improperly

bolstered the credibility of the minor witness. The Court wrote, “Mrs. Griggs's recommendation
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that Petitioner not be around Victim for any reason, can only be interpreted as Mrs. Griggs

believing Victim's claim that Petitioner sexually abused her.” State v. Chavis, 412 S.C. 101, 109,

771 S.E.2d 336, 340 (2015). As noted by the Court in Chavis, testimony indicating that the
witness believed the minor witness is improper as it invades the province of the jury to determine
credibility. See State v. Jennings, 394 S.C. 473, 480, 716 S.E.2d 91, 94 (2011) (finding error
where there was “no other way to interpret the language used in the reports other than to mean the

forensic interviewer believed the children were being truthful”); State v. Dawkins, 297 S.C. 386,

393-94, 377 S.E.2d 298, 302 (1989) (finding admission of therapist's testimony indicating he
believed victim's allegations were genuine was improper). The bolstering is especially damaging

when given by a witness imbued with imprimatur of an expert. State v. Wright, 269 S.C. 414, 417,

237 S.E.2d 764, 766 (1977) (“It is axiomatic that the credibility of the testimony of these witnesses

is for the jury.”); State v. McKerley, 397 S.C. 461, 464, 725 S.E.2d 139, 141 (Ct. App. 2012). In

the present case the witness’ testimony that false denials being more common than false
accusations indicates to the jury that she, as an expert, believes the minor witness. Her testimony
was Imnproper.

Additionally, when discussing the fact that children with behavioral problems are at risk
for abuse the witness testified, “They are more vulnerable to it for many reasons, one of them being
that if they are troublemakers or seen as bad children and then they make a disclosure, an outcry,
sometimes they’re not believed because they have a previous history of getting in trouble or
making things up.” (R. p. 109, lines 6-10). This testimony improperly implied that children with
behavioral problems who make allegations of sexual abuse, like the witness in this case, are
credible and should be believed. This believability testimony, like the testimony about false

denials being more common than false accusations, is improper because it goes to the credibility
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of the minor witness. The witness should not have been allowed to testify about false denials, false
accusations, or believability. The trial judge abused his discretion in admitting the testimony.

In finding that Galloway-Williams® believability testimony did not constitute improper
bolstering the Court of Appeals emphasized that she was a “blind expert” and then wrote:

First, Galloway-Williams's testimony regarding disclosures by children with
behavioral problems did not improperly bolster Child's credibility because the
testimony was included in her general testimony addressing multiple risk factors
that make certain children more vulnerable to abuse. See State v. Barrett, 416 S.C.
124, 131-33, 785 S.E.2d 387, 390-91 (Ct. App. 2016) (finding an expert's testimony
regarding general behavioral characteristics did not improperly vouch for the
victim's credibility because she never directly or indirectly commented on the
victim's veracity and truthfulness or the credibility of the victim's claims and she
did not limit her testimony to only those behavioral characteristics displayed by the
victim). She did not comment on Child's credibility, and she did not seek to link
her general characteristics testimony to any type of behavioral reaction Child
may—or may not—have exhibited. See id.; Brown, 411 S.C. at 345, 768 S.E.2d at
253 (finding the expert did not improperly bolster the victim's credibility because
she testified in broad terms about the reasons victims delay disclosing abuse and
she never applied her testimony to the victims in the case).

State v. Acker, 435 S.C. 716, 869 S.E.2d 873, 881-82 (Ct. App. 2022). The Court of Appeals

erred.

The witness’s status as a “blind expert” did not prevent the witness from indirectly
commenting on the child witness’s credibility when the expert testified that children with behavioral
problems are more vulnerable because they are not believed when they make a disclosure. The
expert witness’s testimony in the present case went beyond generally addressing risk factors that make
certain children more vulnerable to abuse. The expert’s testimony in the present case improperly
reflected her opinion about the credibility of sex abuse allegations made by children with behavioral
problems. The clear implication from the testimony is that children with behavioral problems, like
the witness in the present case, are credible and should be believed when they make an allegation of

abuse,
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The expert testimony in the present case went beyond the general behavioral characteristics

discussed in State v. Barrett, 416 S.C. 124, 131, 785 S.E.2d 387, 390 (Ct. App. 2016) and State v.

Brown, 411 S.C. 332, 768 S.E.2d 246 (Ct. App. 2015), abrogated by State v. Jones, 423 S.C. 631,

817 S.E.2d 268 (2018). The expert in Barrett never directly or indirectly expressed an opinion on
the credibility of the witness, as the expert did in the present case. The general behavioral
characteristic testimony from the same witness in Brown is distinguished from the testimony in
the present case that children with behavioral problems are more vulnerable because they are not
believed when they make a disclosure, improperly implying that children with behavioral problems,
like the witness in the present case, should be believed when they make an allegation of abuse. The
witness went too far in this case. In the present case Galloway-Williams expressed an opinion or
belief regarding the credibility of child sex abuse victims’ allegations. Her testimony indicated
that children with behavioral problems who make allegations of sexual abuse should be believed.

Additionally, with regard to the testimony about children with behavioral problems not
being believed, the Court of Appeals wrote:

Additionally, there was no evidence that Child had behavioral problems such that

others would be less likely to credit her disclosures. Rather, the testimony indicated

Child did not exhibit behavioral or emotional problems until she began cutting her

arms, Thus, as in Brown, we do not believe Galloway-Williams's general testimony

in this case about children with behavioral problems potentially not being believed

bolstered Child's credibility. See State v. Cartwright, 425 S.C. 81, 96, 819 S.E.2d

756, 764 (2018) (concluding the independent expert did not improperly bolster the

victims' credibility because she never testified she believed the victims; rather, her

testimony generally explained the potential reasons why children recant and the
behaviors common to sexually abused children).

State v. Acker, 435 S.C. 716, 869 S.E.2d 873, 882 (Ct. App. 2022). The minor witness in the

present case began cutting herself in the summer of 2014, seven years after Petitioner separated
from the child’s grandmother. (R. p. 12, line 25 — p. 13, lines 1-2). The child was first seen by a

pastoral counselor at New Day Counseling Ministries in July of 2014. (R. p. 51, lines 10-22).
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According to the pastoral counselor, on September 11, 2014, the child alleged abuse that took place
at her grandmother’s house beginning when she was five years old. (R. p. 52, lines 1-13). At the
time of trial in November of 2016, minor witness was seventeen years old. (R. p. 27, lines 1-2).
Again, the clear implication from the expert’s testimony is that children with behavioral problems,
like the witness in this case, should be Believed when they make an allegation of abuse.

The expert testimony in the present case went beyond the testimony from the expert about

delayed disclosure and general behavioral characteristics in State v. Cartwright, 425 S.C. 81, 88, 819

S.E.2d 756, 759-60 (2018). The testimony from the expert witness in Cartwright was limited to
general behavioral characteristic. The witness in Cartwright did not testify that children with
behavioral problems are more vulnerable because they are not believed when they make a
disclosure, improperly implying that children with behavioral problems who make allegations of
sexual abuse should be believed.

The error in admitting the testimony was not harmless. The State’s case was based on the
testimony of the minor and her credibility was a critical factor to be determined by the jury. The
State presented no physical evidence. The improper bolstering requires reversal.

3. The Court of Appeals erred in finding that the trial judge properly allowed a witness
to testify as an expert in the field of child maltreatment and child abuse dynamics
when the testimony went beyond explaining delayed disclosure making the testimony
more prejudicial than probative
Without conceding the challenge to the reliability of Galloway-Williams’ testimony and the

challenge to the portions of her testimony about false denials, false allegations and believability, the
probative value of this part of her testimony is substantially ontweighed by the danger of unfair
prejudice. Petitioner also objected to the witness testimony as being more prejudicial than

probative. Petitioner argued, “The probative value of her testimony is substantially outweighed

by its prejudicial effect under 403.” (R. p. 95, lines 2-4). The judge immediately ruled, “All right.
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Well, I believe it to be relevant to the issues in this case, and I do not find that the probative value
is substantially outweighed by the danger of unfair prejudice.” (R. p. 95, lines 6-9). The judge
erred.

The State failed to establish that Galloway-Williams’ testimony was reliable and, as
discussed above, the judge, as gatekeeper, should have excluded the testimony. Additionally,
Galloway-Williams’ improper testimony about the credibility of the child witness should have
been excluded. Alternatively, the probative value of Galloway-Williams® testimony that false
denials were more common than false allegations and that children with behavior problems were
vulnerable because they were not believed when they made an allegation of sexual abuse is
substantially outweighed by the danger of unfair prejudice.

In State v. Gray, 408 S.C. 601, 609-10, 759 S.E.2d 160, 165 (Ct. App. 2014) this Court
wrote:

Rule 403 provides that, “[a]lthough relevant, evidence may be excluded if its

probative value is substantially outweighed by the danger of unfair prejudice.”

“Probative” means “[t]ending to prove or disprove.” Black's Law Dictionary 1323

(9th ed.2009). “Probative value” is the measure of the importance of that tendency

to the outcome of a case. It is the weight that a piece of relevant evidence will carry

in helping the trier of fact decide the issues. “[T]he more essential the evidence, the

greater its probative value.” United States v. Stout 509 F.3d 796, 804 (6th

Cir.2007) (internal quotation marks omitted). Thus, a court analyzing probative

value considers the importance of the evidence and the significance of the issues to
which the evidence relates.

The improper bolstering testimony was not probative of anything other than that the expert
witness believed the allegations. The probative value of the testimony was substantially
outweighed by the danger of unfair prejudice. The testimony resulted in unfair prejudice because
it tended to suggest a decision on an improper basis. Specifically, the testimony implied that the

child witness was credible.
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In finding no error in the trial judge’s Rule 403, SCRE, analysis the Court of Appeals failed
to consider the improper false denial, false accusation and believability testimony., Galloway-
Williams’s testimony went beyond generally explaining behaviors commonly exhibited by sex
abuse victims, risk factors, and grooming. The improper testimony was not relevant or probative
and resulted in unfair prejudice when credibility was a critical factor to be determined by the jury.
The testimony should have been excluded pursuant to Rule 403, SCRE.

4. The Court of Appeals erred in finding unpreserved for appellate review the Rule
404(b) challenge to allowing a witness to testify that Petitioner admitted in a letter
that he had been addicted to pornography for fifty-two years.

During the direct examination of the minor’s grandmother, the State asked, “Okay. You
mentioned letters. In those letters did he ever mention viewing pornography to you?” (R. p. 59,
lines 9-10). Petitioner objected as irrelevant and a bench conference was held. (R. p. 59, lines 13-
15). The State again asked if Petitioner ever mentioned viewing pornography. (R.p. 59, lines 18-
19). Petitioner again objected. (R. p. 59, lines 21-22). The judge overruled the objection. (R. p.
59, line 23). The witness then testified, “He admitted to me in that letter that he had been addicted
to pornography for 52 years.” (R. p. 60, lines 1-2).

Later, the trial judge allowed Petitioner to state the grounds for his objection on the record.
(R. p. 66, line 24 — p. 67, lines 1-2). Petitioner first objected based on Rules 401 and 403, SCRE.
(R. p. 67, line 5-p. 68, lines 1-5). Petitioner then objected based on Rule 404, SCRE, arguing the
testimony constituted improper character evidence and did not meet an exception. Petitioner
argued, “Additionally, under 404 I don’t see any type of exception. It’s character evidence, and
character evidence, of course as the Court knows, is generally inadmissible. And based on that I

would respectfully submit to the Court that the testimony should not have been submitted. (R. p.

68, lines 6-11). Petitioner then moved for a mistrial. (R. p. 68, lines 12-19).
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The judge ruled, “Well, I think it’s clearly relevant to the charge of dissemination of
obscene material, and I do find that the probative value is not substantially outweighed by the
danger of unfair prejudice, and therefore that’s why I admitted it pursuant to Rule 4.01 and 403.”
(R. p. 69, lines 12-17). The trial judge erred. The testimony consisted of improper character
evidence and did not meet an exception pursuant to Rule 404(b).

The Court of Appeals found the Rule 404(b) objection was not preserved for appellate
review. The Court of Appeals erred. The Rule 404, SCRE, objection made at trial is preserved for
appellate review. The objection to the testimony that Petitioner admitted in a letter that he had been
addicted to pornography for fifty-two years was made generally pursuant to Rule 404 and did not
specify Rule 404(a) or (b). (R. p. 68, line 6). Petitioner specifically stated that the addiction to
pornography testimony did not meet an exception. (R. p. 68, lines 6-7). In the Rule 403 argument,
counsel specifically uses the word “propensity.” (R. p. 68, lines 1-5). While Rule 404(a)(1)(2) and
(3) provide exceptions, none are applicable to the pornography addiction testimony. In Johnson v.
State, 433 S.C. 550, 860 S.E.2d 696, 699 (Ct. App. 2021}, the Court of Appeals discussed Rule

404(a) and (b) and their exceptions. As in Johnson, the only exceptions that could possibly be

applicable to the pornography addiction testimony in the present case are found in Rule 404(b).

As the Court of Appeals correctly noted, “Although the circuit court did not expressly rule
on Acker's Rule 404 argument, the circuit court addressed it by implication in overruling Acker's
objection and admitting the evidence.” The only possible ground for the objection is the applicable
portion of Rule 404, Rule 404(b). The issue is preserved. “Preservation rules are intended to
ensure that appellate courts review considered decisions of our trial courts and that issues are not

being raised for the first time on appeal. See Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d

731, 733 (1998).” State v. Jones, No. 2020-000653, 2021 WL 5823847, at *3 (S.C. Dec. 8, 2021).
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The pornography addiction testimony was properly objected to as “prior bad act” or Lyle evidence
not meeting an exception pursuant to Rule 404{b). The trial judge overruled the objection by
admitting the testimony. The issue is preserved for appellate review.

As to the merits, the testimony that Petitioner admitted being addicted to pornography for
fifty-two years is inadmissible propensity evidence that should have been excluded pursuant to
Rule 404(b), State v. Lyle, 125 §.C. 406, 118 S.E. 803 (1923), and State v. Perry, 430 S.C. 24, 842
S.E.2d 654 (2020).

The State failed to prove that the bad act testimony that Petitioner admitted an addiction to
pornography was logically relevant to a material fact at issue in the case. An alleged addiction to
pornography does not establish that Petitioner showed obscene material to the Minor. The State
failed to show that pornography was present in the house. The grandmother only testified about
the letter and did not testify about seeing pornography at the house. Additionally, the State failed
to prove that the testimony met an exception pursuant to Rule 404(b). The State failed to make
any argument in response to the Rule 404 objection. The trial judge erred in admitting the
propensity evidence. The error was not harmless.

5. The Court of Appeals erred in finding that the trial judge properly refused to direct

a verdict of acquittal for the dissemination of obscene material when the State failed

to prove that the material was obscene.

At the close of the State’s case Petitioner moved for a directed verdict of acquittal, (R. p.
122, lines 4-7). The judge denied the motion. (R. p. 123, line 20). The trial judge erred.

Petitioner was indicted for disseminating obscene material to minor twelve years of age or
younger pursuant to S.C. Code §16-15-355. (R. pp. 204-205). The State’s evidence was based

solely on the testimony of the minor. While the statute does not require the State to introduce into

evidence at trial the actual alleged obscene material, the State still bears the burden of proving that
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the material is obscene pursuant to the statute. The testimony of the minor in the present case did
not establish that the material was obscene. The testimony failed to establish that the material
depicted sexual conduct in a patently offensive way, failed to establish that the material appealed
to a prurient interest in sex and failed to prove that the material lacked literary, artistic, political or
artistic value. The fact that the minor testified that Petitioner touched himself while he showed
her the material on the computer does not establish that the material was obscene. The State failed
to meet its burden of proving that the material was obscene. The judge erred in refusing to direct
a verdict of acquittal for the dissemination of obscene material charges.

The testimony of the minor does not establish that the materijal shown constituted obscene

material pursuant to S.C. Code §16-15-305, 355. On appeal of a criminal case, the reviewing court

considers the evidence in the light most favorable to the State. State v. Fennell, 340 S.C. 266, 531
S.E.2d 512 (2000). If any direct or substantial circumstantial evidence exists which reasonably
tends to prove the defendant's guilt, or from which his guilt may be fairly and logically deduced,

this Court must find the trial court properly submitted the case to the jury. State v. Pinckney, 339

S.C. 346, 529 S.E.2d 526 (2000). Viewing the evidence in the light most favorable to the State,
the testimony of the minor is not sufficient to establish that the video she testified to seeing was
obscene pursuant to the statute. The trial judge erred in refusing to direct a verdict of acquittal for
the dissemination charges.

In finding that the trial judge correctly denied the motion for directed verdict on the
dissemination of obscene material charge the Court of Appeals cited “Weaverling, 337 S.C. at
465-67, 523 S.E.2d at 789-90 (noting the victim stated the defendant showed him “dirty”

magazines, a pornographic movie, and nude photographs and the defendant was convicted of
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disseminating harmful material to a minor).” State v. Acker, 435 S.C. 716, 737-38, 869 S.E.2d

873, 884 (Ct. App. 2022).

The Court of Appeals’ reliance on State v. Weaverling, 337 S.C. 460, 466, 523 S.E.2d 787,

790 (Ct. App. 1999), is misplaced because in Weaverling the police found a pornographic
magazine and an x-rated movie. In contrast, no video was recovered by the police in the present
case. The State failed to prove that the purported videos “of people having sex” were obscene as
required pursuant to S.C. Code §16-15-305. The trial judge erred in refusing to direct a verdict of

acquittal for the dissemination charge.

CONCLUSION

Based on the above arguments, this Court should grant the petition for writ of certiorari to

allow further briefing on all five of the issues.

Respectfully Submitted,
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Kathrine H. Hué'/ ns
Appellate Defender
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