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STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  
COUNTY OF ANDERSON 
IN THE COURT OF COMMON PLEAS      CASE NO. 2021- NI-04-00011      
 

 
ANITA CHABEK ET, AL. 

  
ANMED HEALTH ET, AL. 

PLAINTIFF(S)  DEFENDANT(S) 
 

 

 
Submitted by:       
 

Attorney for :  Plaintiff          Defendant 
or 

 Self-Represented Litigant 
 

 

DISPOSITION TYPE (CHECK ONE) 
 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered.  See Page 2 for additional information. 

 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 
SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       

 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 
 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  Other       
 

  STAYED DUE TO BANKRUPTCY 
 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
   Affirmed;   Reversed;   Remanded;   Other        

   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
by the Court:  

ORDER INFORMATION 
 

DEFENDANT'S  MOTIONS FOR SUMMARY JUDGMENT ARE GRANTED BASED UPON THE 
STATUTE OF LIMITATIONS. DEFENSE COUNSEL TO PREPARE A FORMAL ORDER. 

 
This order  ends  does not end the case.   

 
 

INFORMATION FOR THE JUDGMENT INDEX  
Complete this section below when the judgment affects title to real or personal property or if any amount 
should be enrolled.  If there is no judgment information, indicate “N/A” in one of the boxes below. 

Judgment in Favor of 
(List name(s) below)  

Judgment Against 
(List name(s) below) 

Judgment Amount To be Enrolled 
(List amount(s) below) 

            $      

            $      

            $      

If applicable, describe the property, including tax map information and address, referenced in the order: 
      
 

The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this 
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the 
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details. 
E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page. 
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For Clerk of Court Office Use Only  
 

 
This judgment was entered on the       day of      , 20      and a copy mailed first class or 
placed in the appropriate attorney’s box on this       day of      , 20     to attorneys of record or  
to parties (when appearing pro se) as follows: 
 
 
             
             
             
ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 
   
  CLERK OF COURT  
 
Court Reporter:       
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
 
 
ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON 
PAGE 1.   
 
This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 

) 
) 
) 

IN THE COURT OF COMMON PLEAS 
 
C/A NO.:  2021-NI-04-00011 

   
Anita and James Chabek, 
 

Plaintiffs, 
 

vs. 
 
AnMed Health and Larry Davidson, M.D., 
 

Defendants. 
___________________________________  

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 

ORDER GRANTING DEFENDANTS 
ANMED HEALTH’S AND LARRY 

DAVIDSON, M.D.’S MOTIONS FOR 
SUMMARY JUDGMENT 

   
This matter came before the Court on July 21, 2021 on Defendants AnMed Health’s and 

Larry Davidson, M.D.’s motions to dismiss or in the alternative for summary judgment pursuant to 

Rule 56 of the South Carolina Rules of Civil Procedure on the ground that there is no genuine issue 

of material fact as the applicable statute of limitations has run, and the Defendants are entitled to 

judgment as a matter of law. Present at the hearing were Jay Wright, Esq., Attorney for Plaintiffs; 

Trey Suggs, Esq., Attorney for Larry Davidson, M.D., and Marian Scalise, Esq., Attorney for AnMed 

Health. After carefully considering the motions, memoranda including excerpts of medical records, 

arguments of all counsel as well as the applicable law, the Court GRANTS Defendants’ Motions for 

Summary Judgment.  

 This medical malpractice action stems from an alleged “negligent removal of an excessive 

portion of the L5/S1 facet joint” and failure to “install instrumentation and fusion to properly support 

the spine following a partial facetectomy” during a “right-sided L5/S1 synovial cyst removal” and 

alleged failure “to properly inform Ms. Chabek of the available alternative treatments.” Mrs. Chabek 

underwent resection of a right-sided L5/S1 synovial cyst with intraoperative utilization of 

lumbosacral spinal fluoroscopy with Dr. Larry Davidson on August 22, 2017. Prior to surgery, on 

August 10, 2017, Mrs. Chabek presented to Dr. Davidson complaining of pain in her lumbar spine, 
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right hip, and right leg accompanied by numbness, tingling, and weakness which had been present for 

two years and pain from a fall down the stairs in the prior year. Dr. Davidson further documented that 

she had been “dealing with at least several months of intense right-sided lumbar radicular pain 

involving the right buttock/thigh and leg,” and an MRI of the lumbar spine demonstrated a right-sided 

L5/S1 synovial cyst. He also noted that conservative measures including pain management, 

injections, heat, ice, naproxen, hydrocodone, gabapentin, topical rubs, and steroids had failed to 

provide Mrs. Chabek with any relief, and she had not had any prior spine surgery. Dr. Davidson 

documented that he thoroughly discussed the technical aspects of the procedure, the potential risks, 

and realistic limitations and benefits with Mrs. Chabek, and risks specifically documented to have 

been discussed by Dr. Davidson include infection, wound healing difficulties, hemorrhage, CSF leak, 

recurrence of symptoms, spinal destabilization, paralysis, nerve injury, worsening of symptoms or 

neurologic status, and need for subsequent surgery for any of the above complications, and he also 

discussed that there was no guarantee that the desired results would be obtained with surgery as well 

as the potential development of medical problems during and following surgery. In his operative note, 

Dr. Davidson documented that there were no complications during the procedure and in relevant part 

described the procedure as follows:  

Ultimately, a right L5 hemilaminotomy [involves removing part of one of the two 
laminae on a vertebra to relieve excess pressure] and partial medial facetectomy 
[involves removing part of the facet joint on the side close to the midline to the 
backbone] was performed. The underlying synovial cyst was identified and 
significant compression of the dura is noted. The cyst was dissected off and peeled 
away from the dura eliminating its mass effect on the neural structures. Of course, 
this was performed with loupe magnification. Reinspection of the epidural space 
suggested the neural elements to be very nicely decompressed. 
 

Mrs. Chabek was discharged home on the same day. 

Mrs. Chabek’s post-operative complaints started six days later on August 28, 2017 when 

she called Dr. Davidson’s office stating she was having a lot of pain in her right leg, and she could 
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not get comfortable. On September 1, 2017, Mrs. Chabek presented for a wound check and 

continued to complain of pain in her right hip, as well as leg and numbness in the right leg, and 

reported she was taking one Hydrocodone every five hours. She returned to the office on 

September 13, 2017 for a second wound check at which time she was prescribed a Medrol dose 

pack for the continued right hip and leg pain. On September 28, 2017, she reported to her primary 

care physician Dr. Clifton Straughn that she was “frustrated” it had been five weeks since her back 

surgery and she was not feeling much better. On October 4, 2017, the patient called AnMed Health 

Spine and Neurosurgery’s office requesting a refill of hydrocodone. On October 5, 2017, PA 

Travis Jeffcoat documented that Mrs. Chabek continued to complain of right lower extremity 

radicular pain with mild improvement since the surgery. On November 16, 2017, Mrs. Chabek 

returned to AnMed Health Spine and Neurosurgery complaining of back pain and a problem with 

her gait, and also reported that she had fallen on a wet floor since her last visit. PA Jeffcoat 

documented that she continued to complain of right lower extremity pain and numbness. On 

December 12, 2017, Mrs. Chabek called AnMed Health Spine and Neurosurgery in order to obtain 

another refill on her hydrocodone and again indicated that she had continued pain. On December 

21, 2017, she called the office complaining of “sciatic nerve pain.” On January 11, 2018, she called 

the office complaining of back and left leg pain, and she reported she could not put pressure on 

her left leg. On January 15, 2018, Mrs. Chabek had an MRI of her lumbar spine, and Radiologist 

Dr. Thomas Wiggins compared this MRI to one done in August of 2017, reporting in relevant part 

the following:  

Marrow signal: in the left L5 pedicle and facet suggesting a combination of stress 
reaction and changes secondary to arthritis in L5-S1 facet joint on the left.  
L4-L5: Mild disc dehydration consistent with mild degenerative disc disease. Mild 
facet joint arthritis. There is a small synovial cyst projecting medially from the right 
facet joint measuring 6 x 3 x 12mm. This results in mild impingement on the right 
posterior lateral aspect of the thecal sac. This is a new finding when compared to 
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the previous study.  
L5-S1: Compared with the prior study, the patient has undergone a right 
laminectomy and resection of the inferior L5 facet. Postoperative granulation tissue 
in the operative site with some enhancing granulation tissue around the right S1 
nerve root. Moderate facet joint arthritis on the left.  

 
His overall impression was that the patient had a small synovial cyst projecting medially from the 

right L4-5 facet joint with mild impingement on the right posterior lateral aspect of the thecal sac, 

and she had moderate facet joint arthritis on the left at L5-S1, with edema in the left L5 pedicle 

consistent with a stress reaction. Significantly, stress injuries can be classified based on their time 

of diagnosis. An early stress injury is called a stress reaction; however, if left untreated, it will 

develop into a stress fracture.  

On January 18, 2018, PA Jeffcoat documented that Mrs. Chabek continued to complain of 

radicular pain and low back pain, and her primary physician had prescribed a medrol dose pak for 

the new pain in her left posterior hip. Her gait was still antalgic to the right, and her lumbar spine 

was tender to palpation. On January 31, 2018, Mrs. Chabek called AnMed Health Spine and 

Neurosurgery for another refill of her pain medications, and on February 1, 2018, Mrs. Chabek 

stopped by AnMed Health Spine and Neurosurgery to pick up the prescription.  After she left, she 

called the office and stated she was having the same amount of pain in her right leg and she had to 

take care of her dad. She reported that the prescription was written for her to take medication 

“every 6 hours where it was every 4 hours,” and “[s]he asked if [PA Jeffcoat] knew what he was 

doing since he wrote the script.” Significantly, the documentation indicates that Mrs. Chabek was 

informed that her medication was reduced because the office did not manage chronic pain, and her 

surgery was in August of 2017. On February 7, 2018, Mrs. Chabek called AnMed Health Spine 

and Neurosurgery again stating her pain medication was not strong enough and she continued to 

have pain in her leg. 
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On February 28, 2018, Mrs. Chabek presented to Pain Management Specialist Dr. Eric 

Loudermilk at Piedmont Comprehensive Pain Management.  Dr. Loudermilk documented that her 

MRI showed a right-sided laminectomy with a facet joint resection at the L5 level and some 

moderate arthritis and edema on the left side at L5-S1 around the facet and pedicle suggestive of 

a stress reaction. On March 1, 2018, Radiologist Dr. Paul Brill reported that Mrs. Chabek’s EMG 

was “essentially normal,” but “[m]ild isolated spontaneous activity [was] seen in the right lumbar 

paraspinal muscles, adjacent to the patient’s scar.” He noted that this was a nonspecific finding 

and could be related to her surgery.  On March 6, 2018, Mrs. Chabek returned to see PA Jeffcoat 

and continued to complain of low back pain and right lower extremity radicular symptoms. After 

reviewing the MRI showing the new cyst at L4-L5, as well as “what appears to be a medial 

facetectomy of right L5-S1,” PA Jeffcoat discussed the possibility of a CT myelogram of the 

lumbar spine to evaluate the integrity of the right L5-S1 facet joint, and he noted, “If she indeed 

has missing medial facet she could be dealing with some degree of instability even though this is 

not identified on flexion and extension films. This also could be contributing to right L5-S1 

foraminal collapse resulting in continued lower extremity pain.” Mrs. Chabek wanted to hold off 

on the myelogram for a few weeks, and she wanted to attempt PT prior to any additional imaging. 

On March 7, 2018, Kristin Jennings from AnMed Health Spine and Neurosurgery documented 

that she called Mrs. Chabek to set up an appointment with Dr. MacDonald, but when she did not 

hear back from Mrs. Chabek, she called Mr. Chabek who, significantly, indicated that his wife was 

not happy with the office and did not want to come back.  

On March 12, 2021, Plaintiffs filed a Notice of Intent to File Suit against the Defendants 

alleging that the Defendants were negligent for, inter alia, “removal of an excessive portion of the 

L5/S1 facet joint” and failure to “install instrumentation and fusion to properly support the spine 
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following a partial facetectomy” during a “right-sided L5/S1 synovial cyst removal” and alleged 

failure “to properly inform Ms. Chabek of the available alternative treatments.”  

A motion to dismiss is generally held to a strict standard in South Carolina.  Nonetheless, a 

motion to dismiss may be granted by the circuit court when a defendant demonstrates that the plaintiff 

has failed to state facts sufficient to constitute a cause of action in the pleadings filed with the court.  

See Sloan Const. Co. v. Southco Grassing, Inc., 368 S.C. 523, 525, 629 S.E.2d 372, 373 (Ct.App. 

2006).  In considering a motion to dismiss, the court may take judicial notice of well-known facts and 

principles of law,1 and in “[v]iewing the evidence in favor of the plaintiff, the motion must be granted 

if facts alleged in the complaint and inferences reasonably deducible therefrom do not entitle the 

plaintiff to relief on any theory of the case.”  Chewning v. Ford Motor Co., 346 S.C. 28, 32-33, 550 

S.E. 2d 584, 586 (Ct.App. 2001). Should a motion to dismiss require consideration of matters outside 

of the pleadings, the motion shall be treated as one for summary judgment and disposed of as provided 

in Rule 56.  SCRCP 12(b).  

The statute of limitations or statute of repose defense may be raised in a summary judgment 

motion. See McDonnell v. Consolidated School Dist. of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994). 

Summary judgment is appropriate when there is no genuine issue of material fact and the moving 

party is entitled to judgment as a matter of law. Baird v. Charleston County, 333 S.C. 519, 529, 511 

S.E.2d 69, 74 (1999). In determining whether any triable issues of fact exist, the trial court must view 

the evidence and all reasonable inferences that may be drawn from the evidence in the light most 

                     
1 See S.C.R.Evid. 201(b)-(d)(recognizing that a judicially noticed fact is one that is not subject to reasonable dispute 
in that it is either generally known within the territorial jurisdiction of the trial court or capable of accurate and ready 
determination by resort to sources whose accuracy cannot reasonably be questioned.); see also Moss v. Aetna Life Ins. 
Co., 267 S.C. 370, 228 S.E.2d 108 (1976)(court may admit into evidence and consider, without proof of the facts, 
matters of common and general knowledge); Bowers v. Bowers, 349 S.C. 85, 561 S.E.2d 610 (Ct. App. 2002)(court 
may take judicial notice of a fact only if sufficient notoriety attaches to the fact involved as to make it proper to assume 
its existence without proof—also the fact is either of such common knowledge that it is accepted by the general public 
without qualification or contention, or its accuracy may be ascertained by reference to readily available sources of 
indisputable reliability.)   

ELECTRO
NICALLY FILED - 2021 Nov 17 2:35 PM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2021NI0400011

- 12 -



7 
 

favorable to the non-moving party. Manning v. Quinn, 294 S.C. 383, 386, 365 S.E.2d 24 (1988). 

Although the burden is on the party seeking summary judgment, the non-moving party must make a 

showing sufficient to establish the existence of an element on which it will bear the ultimate burden 

of proof at trial; otherwise, the failure of proof concerning an essential element of the case necessarily 

renders all other facts immaterial. Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 2552, 

91 L. Ed. 2d 265 (1986). 

Once the moving party carries its initial burden, the “opposing party must, under Rule 56(e), 

do more than simply show that there is some metaphysical doubt as to the material facts’ but ‘must 

come forward with specific facts showing that there is a genuine issue for trial.” Baughman v. 

American Tel. and Tel. Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545 (1991) (internal citation omitted). 

A party cannot rest on the mere allegations in her complaint. Nor can a party “escape summary 

judgment on the mere hope that something may develop later at trial, or by remaining silent and later 

claiming additional facts supporting the cause of action.” Hammond v. Scott, 268 S.C. 137, 143, 232 

S.E.2d 336, 339 (1977).  

“The plain language of Rule 56(c), SCRCP, mandates the entry of summary judgment, after 

adequate time for discovery against a party who fails to make a showing sufficient to establish the 

existence of an element essential to the party's case and on which that party will bear the burden of 

proof at trial.” Boone v. Sunbelt Newspapers, Inc., 347 S.C. 571, 579, 556 S.E.2d 732, 736 

(Ct.App.2001); Baughman, 306 S.C. at 116, 410 S.E.2d at 545-546 (internal citation and quotation 

omitted). Furthermore, “[a] complete failure of proof concerning an essential element of the non-

moving party's case necessarily renders all other facts immaterial.” Baughman, 306 S.C. at 116, 410 

S.E.2d at 546.  

Plaintiffs allege that the Defendants were grossly negligent and failed to comply with the 
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standard of care by 1) failing to exercise the technical skills expected to be employed by a reasonably 

prudent neurosurgeon; 2) in failing to provide informed consent; 3) in failing to properly inform 

supervisors and staff; and 4) in failing to properly supervise its physicians. South Carolina Code 

Section 15-3-545(A) provides:  

[I]n any action … to recover damages for injury to the person arising out of the 
medical, surgical, or dental treatment, omission, or operation by any licensed health 
care provider as defined in Article 5, Title 38 acting within the scope of his profession 
must be commenced within three years from the date of treatment, omission, or 
operation giving rise to the cause of action or three years from the date of discovery 
or when it reasonably ought to have been discovered, not to exceed six years from 
date of occurrence, or as tolled by this section. 

 
S.C. Code Ann. § 15-3-535(A). If the Court runs the statute of limitations from the date of the 

operation allegedly giving rise to this lawsuit, Plaintiffs’ lawsuit is clearly beyond the statute of 

limitations. Plaintiffs’ medical malpractice action relies upon the notion that Dr. Davidson removed 

too much of the L5/S1 facet joint and failed to install instrumentation to adequately support Mrs. 

Chabek’s spine during a right-sided L5/S1 synovial cyst resection procedure on August 22, 2017. In 

addition, any other alleged failure to utilize proper technical skill, failure to provide informed consent, 

failure to properly inform supervisors or staff, and failure to adequately supervise related to Mrs. 

Chabek’s claim would have occurred prior to or at the time of the procedure on August 22, 2017. 

Viewing the evidence in a light most favorable to Plaintiffs, the act or omission which gave rise to 

the alleged injury occurred no later than August 22, 2017, when Dr. Davidson performed the operation 

which Plaintiffs allege caused Mrs. Chabek’s injury. Any cause of action arising out of this alleged 

failure became barred by the statute of limitations three years later on August 22, 2020.  Plaintiffs' 

Notice of Intent to File Suit against Defendants was not filed until March 12, 2021, nearly eight 

months after the statute expired.  

Plaintiffs attempted to toll the statute by filing an Amended Statement of Facts stating that 
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following the surgery in August 22, 2017, Mrs. Chabek “was told by Dr. Davidson and subsequent 

AnMed providers that the complications she was experiencing were known risks that can occur with 

her surgery and were not the result of any inappropriate treatment or medical negligence.” Plaintiffs 

further allege that because Mrs. Chabek was told this, she had “no reason to suspect that there was a 

possibility that her complications were due to medical malpractice,” and she “first learned that her 

continued pain was likely due to a fractured L5 facet joint in August 2018.”  The Court finds that this 

Amended Statement of Facts is solely a self-serving attempt to circumvent Plaintiffs’ claims being 

barred by the statute of limitations, but Plaintiffs’ claims are similarly barred if the statute of 

limitations runs from the date of discovery. More than three years elapsed from the date Plaintiffs 

either knew or should have known that some right had been invaded or that some claim against 

another party might exist and the date they initiated this lawsuit. “Under the discovery rule, the statute 

does not run from the date of the negligent act, but from the date when the injury resulting from the 

wrongful conduct either is discovered or may be discovered by the exercise of reasonable diligence.” 

McClain v. Jarrard, 354 S.C. 218, 220, 580 S.E.2d 763, 764 (Ct. App. 2003) (internal citation 

omitted). “In the medical malpractice context, the Supreme Court of South Carolina applied the 

reasonable diligence analysis under the general discovery rule … [and held that an] injured party must 

act with some promptness where the facts and circumstances of the injury would put a person of 

common knowledge on notice that some right of his has been invaded or that some claim against 

another party might exist.” Id. (internal citation omitted). 

As discussed above, Plaintiffs have asserted that Mrs. Chabek had no notice of or reason to 

believe that her injuries could have been a result of medical malpractice until August of 2018; 

however, this assertion is wholly unsupported by the medical record. Mrs. Chabek began reporting 

post-operative complaints a mere six days after Dr. Davidson’s operation on August 28, 2017. As 
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discussed in detail above, she called and presented to AnMed Health Spine and Neurosurgery’s office 

multiple times per month requesting additional pain medication and/or complaining of continued right 

hip and leg pain. She specifically reported to her primary care physician that she was frustrated that 

she was not feeling better five weeks after the operation. Significantly, by January 15, 2018, an MRI 

showed “edema in the left L5 pedicle consistent with a stress reaction” indicating that Mrs. Chabek 

may have instability in her spine. On January 31, 2018, Mrs. Chabek called to ask if the PA knew 

what he was doing because her pain medication prescription had been reduced, and she was informed 

that AnMed Health Spine and Neurosurgery did not manage chronic pain, and her surgery was in 

August of 2017. On February 28, 2018, Mrs. Chabek again was given notice of a stress reaction and 

potential instability in her spine. On March 1, 2018, Dr. Brill noted that mild isolated spontaneous 

activity seen in the right lumbar paraspinal muscles “could be related to her surgery.” Most 

significantly, on March 6, 2018, PA Jeffcoat discussed a CT myelogram to evaluate the integrity of 

Mrs. Chabek’s right L5 facet joint and potential instability which could be contributing to right L5-

S1 foraminal collapse resulting in continued lower extremity pain post-facetectomy performed by Dr. 

Davidson. The following day, March 7, 2018, Mr. Chabek communicated that his wife was not happy 

with the office and did not want to come back. 

Whether the statute began to run in August 2017, January 2018, February 2018 or in early 

March 2018 when Mrs. Chabek was told that spontaneous activity on her EMG could be related to 

her surgery and potential instability from the facetectomy performed by Dr. Davidson could be 

causing her lower extremity pain, or even when Mr. Chabek communicated that his wife was not 

happy with the practice and would not be returning, this Court finds that Plaintiffs’ claims against the 

Defendants were barred by the statute of limitations when they filed their Notice of Intent to File Suit 

on March 12, 2021. 
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Plaintiffs also contend that Dr. Davidson had a duty to disclose to Ms. Chabek that he was an 

alcoholic and was “currently dealing with an alcohol substance abuse relapse,” and that failure to do 

so “constitutes a separate occurrence of negligence.”  While South Carolina courts have recognized a 

cause of action related to informed consent, this Court finds as a matter of law that South Carolina 

does not recognize a duty on the physician which extends to disclosure of his or her own personal, 

medical or behavioral issues. 

Under the doctrine of informed consent, a physician in South Carolina has a duty to disclose 

“(1) the diagnosis, (2) the general nature of the contemplated procedure, (3) the material risks involved 

in the procedure, (4) the probability of success associated with the procedure, (5) the prognosis if the 

procedure is not carried out, and (6) the existence of any alternatives to the procedure.” Hook v. 

Rothstein, 281 S.C. 541, 547, 316 S.E.2d 690, 694-95 (Ct.App. 1984) (emphasis added).  The 

Plaintiffs’ claims related to lack of informed consent center upon the third element, that of disclosure 

of “material risks involved in the procedure.”  However, this element pertains to risks of the procedure 

itself, not to risks related to the surgeon’s health or behavior.  A surgeon’s personal issues, whether 

behavior or medical, are not required to be disclosed under the doctrine of informed consent.  This 

Court will not permit Plaintiffs to expand the doctrine of informed consent beyond the elements that 

our appellate courts have already outlined. 

While South Carolina courts have not expressly addressed this particular issue, this Court 

considers it persuasive that several courts have, including neighboring Georgia.  Importantly, Georgia 

recognizes the same six elements of the doctrine of informed consent as enumerated by the Hook 

court, including the third element related to disclosure of materials risks.  OCGA Section 31-9-6.1.  In 

Albany Urology Clinic, P.C. v. Cleveland, 272 Ga. 296, 528 S.E.2d 777 (Ga. 2000), the Plaintiff sued 

her surgeon, alleging that he failed to disclose to her his cocaine addiction.  The Supreme Court of 

ELECTRO
NICALLY FILED - 2021 Nov 17 2:35 PM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2021NI0400011

- 17 -



12 
 

Georgia, considering whether the surgeon was required to disclose his drug use, held that “absent 

inquiry by a patient or client, there is neither a common law nor a statutory duty on the part of either 

physicians or other professionals to disclose to their patients or clients unspecified life factors which 

might be subjectively considered to adversely affect the professional’s performance.”  Id. at 778.  The 

Court expanded upon the problems associated with requiring a surgeon to disclose life factors, noting 

that there were compelling public policy reasons against doing so, including “the impossibility of 

defining which of a professional’s life factors would be subject to such a disclosure requirement.”  Id. 

at 782.  The Court concluded that a “full and adequate remedy for [the Plaintiff’s] injuries in this case 

is already provided by existing law- the right to sue [the Defendant] for professional negligence.”  Id. 

at 780. 

In a similar case, the Superior Court of Pennsylvania considered the question of whether a 

surgeon was required to disclose that he was not only an alcoholic, but also that he was unlicensed.  

Kaskie v. Wright, 403 Pa.Super 334, 589 A.2d 213 (Pa. Sup.Ct. 1991).  Specifically, the Court noted, 

“the question then becomes whether the doctrine of informed consent can be expanded to include 

information other than that which concerns medical treatment by surgical procedure.”  Id. at 216.  The 

court’s answer was “no,” concluding that a surgeon was not required to disclose:  

We refuse to expand the informed consent doctrine to include matters not specifically 
germane to surgical or operative treatment.  To do so, where the absent information consists 
of facts personal to the treating physician, extends the doctrine into realms well beyond its 
original boundaries.  Nor are limitations easily definable.  Are patients to be informed of every 
fact which might conceivably affect performance in the surgical suite? 
 
Id at 341.  The Court found that requiring the disclosure of subjective potential factors which 

could conceivably affect a surgeon’s performance is not practical and is not contemplated by the 

doctrine of informed consent. 

In another Pennsylvania case, the Supreme Court of Pennsylvania considered whether a 
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surgeon violated the doctrine of informed consent by misrepresenting his experience related to the 

particular procedure.  Duttry v. Patterson, 565 Pa. 130, 771 A.2d 1255 (Pa. 2001).  The Court held 

that “evidence of a physician’s personal characteristics and experience is irrelevant to an informed 

consent claim.”  Id.  at 1259.  Thus, it concluded that the plaintiff’s claim for failure to provide 

informed consent could not proceed. 

While not quite as on point as the above cases, additional jurisdictions have also considered 

whether a physician’s use of alcohol creates an independent cause of action.  In Ornelas v. Fry, 151 

Arz. 324, 727 P.2d 819 (Ct. App. Az. 1986), the Court evaluated whether a physician’s alcohol abuse 

and DUI could be considered absent evidence that the physician was under the influence of alcohol 

at the time of the procedure.  The court found, “We hold as a matter of law that the fact that [the 

physician] may have been an alcoholic at the time of the surgery does not create in and of itself a 

separate issue or claim of negligence.  It is only when that alcoholism translates into conduct falling 

below the applicable standard of care that it has any relevance.”  Id. at 823.  Thus, the court essentially 

concluded that there is no separate and distinct cause of action, for informed consent or otherwise, 

related to a physician’s alcohol abuse. 

While Georgia, Pennsylvania, and Arizona case law is not binding on South Carolina, this 

Court finds it informative and instructive.  Simply put, the doctrine of informed consent relates to the 

risks and potential complications related to that procedure, not to “life factors,” as characterized by 

the Georgia Court, such as experience, drug abuse, or alcoholism.  Expanding the doctrine of informed 

consent as Plaintiffs request this Court to do would be opening a never-ending Pandora’s box.  Would 

a surgeon have to disclose that he was going through a nasty divorce or that his teenage child was 

admitted to a psychiatric facility?  Would she have to disclose that she was undergoing chemotherapy 

for stage 4 breast cancer or that she was a diabetic who occasionally experienced low sugar levels?  
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Certainly, such subjective and difficult to delineate matters are not what our Court contemplated when 

recognizing the doctrine of informed consent.  Instead, the Court laid out six very specific elements 

of informed consent.  The surgeon’s life factors are not one of those elements. 

This Court finds that Plaintiffs’ allegations related to Dr. Davidson’s failure to disclose his 

alcohol abuse seek to expand the doctrine of informed consent beyond reasonable bounds.  Dr. 

Davidson had no such duty of disclosure.  As such, the Complaint fails to state facts sufficient to 

constitute a cause of action for failure to provide informed consent and is dismissed. 

Plaintiffs may not advance any otherwise time-barred claims under any allegations that 

Ms. Chabek’s treatment and alleged negligence of the Defendants continued over a time span or 

reoccurred thereby renewing the time within which to commence this action. The Supreme Court 

of South Carolina summarized the relevant rule as follows:  

The so-called “continuous treatment” rule as generally formulated is that if the 
treatment by the doctor is a continuing course and the patient's illness, injury or 
condition is of such a nature as to impose on the doctor a duty of continuing 
treatment and care, the statute does not commence running until treatment by the 
doctor for the particular disease or condition involved has terminated—unless 
during treatment the patient learns or should learn of negligence, in which case the 
statute runs from the time of discovery, actual or constructive. 

 
Harrison v. Bevilacqua, 354 S.C. 129, 135, 580 S.E.2d 109, 112 (2003) (Internal citations omitted). 

The Supreme Court of South Carolina refused to adopt the continuous treatment rule and found 

that judicial adoption of the rule “would run afoul of the absolute limitations policy the Legislature 

has clearly set” via South Carolina Code Section 15-3-545. Id. at 138, 580 S.E.2d at 114.The 

Harrison ruling was reaffirmed by the South Carolina Supreme Court in Marshall v. Dodds, 426 

S.C. 453, 461-467, 827 S.E.2d 570, 574-577 (2019). The Supreme Court acknowledged the policy 

behind the statute of repose as “an absolute time limit beyond which liability no longer exists and 

is not tolled for any reason because to do so would upset the economic balance struck by the 
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legislative body” and held that the purpose behind the statute of repose is that “[w]hen causes of 

action are extinguished after such time, society generally may continue its business and personal 

relationships in peace, without worry that some cause of action may arise to haunt it because of 

some long forgotten act or omission.” Id. at 465, 468, 827 S.E.2d at 576, 578 (internal citation and 

quotations omitted).  

The Supreme Court rejected the continuous treatment rule in both Harrison and Marshall, 

and despite any allegations of continued treatment of Mrs. Chabek or alleged recurring negligence, 

Plaintiffs cannot assert any otherwise time-barred claims under this rule. 

James Chabek’s claim for loss of household services is also barred by the applicable statute 

of limitations. Mr. Chabek’s claim for loss of household services is intertwined with the medical 

malpractice claim and should be subjected to S.C. Code Ann. § 15-3-545. The Court has 

consistently held that the statute of limitations for medical malpractice claims applies to cases that 

allege medical malpractice or where liability depends on whether or not medical malpractice 

occurred in the case or not. See Garner v. Houck, 312 S.C. 481, 435 S.E.2d 847 (1993). Mr. 

Chabek’s loss of household services claim is reliant upon Plaintiffs’ ability to prove medical 

malpractice; thus, his claim is subjected to the statute of limitations in South Carolina Code Section 

15-3-545.  

Additionally, even if S.C. Code Ann. § 15-3-545 did not apply to the loss of household 

services cause of action, then S.C. Code Ann. § 15-3-530 applies. Section 15-3-530 requires a 

cause of action for loss of household services shall be brought within three (3) years. “[C]ase law 

has held that the right of action does not accrue until the loss of the services, society and 

companionship of the spouse has actually occurred, which has been defined as the point when the 

spouse sustained the injuries.” Preer v. Mims, 323 S.C. 516, 521 S.E.2d 472, 475 (1996) (Internal 
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citations omitted). In the present case, Plaintiffs have alleged that Defendants’ omission causing 

injury occurred on August 22, 2017. Therefore, Mrs. Chabek began to incur damages on or about 

August 22, 2017 as she allegedly suffered medical expenses, physical pain, mental suffering, 

alteration of lifestyle, mental anguish, mental distress, anxiety, and substantial loss and/or 

degradation of enjoyment of life as a result of Defendants’ alleged conduct on that day. Thus, the 

statute of limitations for Mr. Chabek’s loss of household services claim began to run on August 

22, 2017, expired on August 22, 2020, and was barred by the statute of limitations when Plaintiffs 

filed their Notice of Intent to File Suit on March 12, 2021. 

For the foregoing reasons, Defendants’ Motion for Summary Judgment is GRANTED. 

IT IS SO ORDERED. 

 

   /s Electronic signature to follow 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Anita and James Chabek, 
 

Plaintiffs, 
 
         vs.  
 
AnMed Health and Larry Davidson, MD,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No. _________________ 
 
 
 

Notice of Intent 
to File Suit 

 
 
 

 
Pursuant to S. C. Code Ann. § 15-79-125, Plaintiffs file this Notice of Intent to File Suit.  

Attached as Exhibit A is a Complaint which specifies Plaintiffs’ short and plain statement of the 

facts.  Attached as Exhibit B is the affirmation that Plaintiffs will supplement this pleading with 

an affidavit from an expert within forty-five days pursuant to § 15-36-100(C)(1).  Attached as 

Exhibit C are answers to Standard Interrogatories as set forth in Rule 33(b) of the South Carolina 

Rules of Civil Procedure.   

       Respectfully submitted, 
 
       McGowan, Hood & Felder, LLC 
 
       s/ Jay F. Wright     
       Jay F. Wright 
       South Carolina Bar No. 78738 
       jaywright@mcgowanhood.com 
       135 Edinburgh Court, Suite 202 
       Greenville, SC 29607 
       (864) 252-4406 
       (864) 252-4480 (facsimile) 
 
March 12, 2021     ATTORNEYS FOR THE PLAINTIFFS 
Anderson, SC  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Anita and James Chabek, 
 

Plaintiffs,  
 
         vs.  
 
AnMed Health and Larry Davidson, MD,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No. ____________ 
 
 
 
 

Statement of Facts 
 
 
 

 
Plaintiff, complaining of Defendants herein, would respectfully show unto the 

 
Court and allege as follows: 

 
1. Plaintiff Anita Chabek (hereinafter "Mrs. Chabek") is a resident of the County of 

Anderson, State of South Carolina. 

2. Plaintiff James Chabek (hereinafter "Mr. Chabek") is a resident of the County of 

Anderson, State of South Carolina 

3. Defendant, AnMed Health is a corporation organized pursuant to the laws of 

the State of South Carolina as a private corporation in the County of Anderson, State of South 

Carolina. At all relevant times herein, AnMed held itself out to the public-at-large and to 

Plaintiff(s) as operating a physician practice specializing in the field of neurosurgery and its 

employees were held out to be competent in the ordinary and customary standards of care 

provided by medical practitioners in the field of neurosurgery. 

4. Defendant, Larry Davidson, MD (hereinafter "Dr. Davidson"), was, upon 

information and belief, a physician specializing in the field of neurosurgery and at all times 

relevant herein, was a resident of the County of Anderson, State of South Carolina.  Also, at 

all relevant times herein, Dr. Davidson held himself out to the public-at- large and to Plaintiff(s) 
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as a skilled and competent surgeon in the ordinary and customary standards of medicine 

provided by practitioners in the field of neurosurgery. Also, at all relevant times herein, Dr. 

Davidson acted within the scope of his employment as an agent, servant, or employee of AnMed 

Health. 

5. Upon information and belief, Dr. Davidson negligently performed surgery and 

caused injury to Mrs. Chabek on August 22, 2017.   

6. Dr. Davidson is an alcoholic who had an alcohol relapse and started drinking 

alcohol again in early 2016.   

7. Over the next year into 2017, Dr. Davidson – although being a former alcoholic – 

continued to drink alcohol even though he had a persistent desire to stop.  Additionally, the 

frequency of Dr. Davidson’s drinking increased over time.   

8. By October 2017, the frequency of Dr. Davidson’s drinking had progressed to the 

point to where he was drinking every day that he was not on call.   

9. Upon information and belief, Dr. Davidson continued to perform his normal 

workload of spinal and other forms of neurosurgeries while continuing drink almost daily for the 

next three months.   

10. Rather than choosing to stop performing neurosurgery to address his substance 

abuse relapse, he chose to continue to perform very delicate neurosurgeries putting his patient at 

increased risk of surgical complications.   

11. Fortunately for the Anderson community, Dr. Davidson was charged with a DUI 

on December 22, 2017 while on a family vacation in California forcing him to report this situation 

to AnMed Health and for him to come clean regarding his alcohol substance abuse problem. 
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12. If not for the DUI, Dr. Davidson would have most likely continued to perform 

delicate spinal and other neurosurgeries while in the midst of an alcohol substance abuse relapse 

and drinking most every day.   

13. Dr. Davidson never informed Mrs. Chabek that he was actively dealing with a 

substance abuse relapse so that she would have appropriate information to consent to her surgical 

procedure and/or have sufficient information to decide whether Dr. Davidson would be the best 

surgeon to perform her operation.   

14. If Mrs. Chabek had been informed that Dr. Davidson, an alcoholic and was 

currently dealing with an alcohol substance abuse relapse, she would have chosen not to proceed 

with the surgery by Dr. Davidson.   

15. As a result of the surgery with Dr. Davidson, Mrs. Chabek suffered significant 

surgical complications.     

16. Plaintiffs are informed and believe that Dr. Davidson failed to provide Mrs. 

Chabek proper medical treatment. 

17. The failure to provide proper medical treatment to Mrs. Chabek was the direct 

and proximate result of and was caused and occasioned by the negligence, carelessness, 

gross negligence, and reckless conduct on the part of Larry Davidson, MD and/or other 

employees of AnMed in failing to possess and exercise that degree of care, competence, and 

skill ordinarily and customarily possessed and exercised by neurosurgeons and employees of 

an neurosurgery practice under similar circumstances and thereby rendered improper medical 

treatment to Mrs. Chabek by deviating from and falling below the prevailing and acceptable 

standards of care in one or more of the specifications as set forth below: 

a. in failing to exercise the technical skills expected to be employed by a 
reasonably prudent neurosurgeon;  
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b. In failing to properly inform patients that Dr. Davidson was dealing with an 

alcohol substance abuse relapse as part of proper informed consent in 
providing to patients the information necessary to make an informed decision 
as to whether to undergo a surgical procedure with Dr. Davidson;  

 
c. In AnMed’s failure to properly supervise its physicians with a known history 

of alcohol substance abuse to prevent Dr. Davidson from continuing to 
perform surgeries in light of significant warnings signs that he was suffering 
from an alcohol substance abuse relapse;  

 
d. In AnMed’s failure to properly inform those tasked with supervising Dr. 

Davidson that he was an alcoholic so that they could recognize significant 
warning signs of an alcohol substance abuse relapse when they appeared;   

 
e. In AnMed’s failure to properly inform the staff at AnMed Health Spine and 

Neurosurgery of Dr. Davidson’s alcoholism so that they could help monitor 
Dr. Davidson and report the significant warning signs of an alcohol substance 
abuse relapse when they appeared; and  
 

f. in such other action or inaction that may be shown at trial. 

 

The affidavit of a medical professional is attached hereto and is incorporated herein 
by this reference. 
 

18. As a direct and proximate result of the acts and/or omissions as herein alleged 

of Larry Davidson, MD and/or other employees of AnMed, Mrs. Chabek suffered the following 

damages in the past and will suffer these damages in the future:   

a. past medical expenses and future medical expenses that are reasonably 
certain to occur; 
 

b. past physical pain and mental suffering and future physical pain and 
mental suffering that are reasonably certain to occur; 

 
c. lost wages;  

 
d. loss of value of household services; and 

 
e. substantial loss and/or degradation of enjoyment of life. 

 
19. The acts and omissions of Larry Davidson, MD were reckless, willful, wanton, 

grossly negligent and in conscious disregard of the rights of Mrs. Chabek.  Accordingly, punitive 
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damages should be awarded to punish Larry Davidson, MD; to deter like defendants from 

engaging in similar conduct in the future; and to vindicate the rights of Ms. Adams which were 

wrongfully invaded. 

20. Furthermore, Dr. Davidson was charged and arrested for driving under the 

influence (DUI) on 12/22/17.   

21. However, Dr. Davidson testified, under oath, during deposition in another case of 

medical malpractice, that while he had been an alcoholic since 2010, he had not touched a drop 

of alcohol from 2010 until the day of his DUI.   

22. This testimony under oath was a complete and total lie.   

23. This testimony under oath was perjury and Dr. Davidson lied under oath in a 

deceitful and deceptive effort to avoid responsibility for the harm he has caused and to avoid 

responsibility for significant harms he had caused to his patients due to him performing spine 

surgeries while dealing with a substance abuse relapse and drinking almost every night.  

24. As a result of Dr. Davidson committing perjury and providing false testimony 

under oath in in a deceitful and deceptive effort to avoid responsibility for the harm he has caused, 

then punitive damages should be awarded to punish Larry Davidson, MD; to deter like defendants 

from engaging in similar conduct in the future; and to vindicate the rights of Ms. Adams which 

were wrongfully invaded.  

FOR A FIRST CAUSE OF ACTION – MEDICAL NEGLIGENCE 
 

25. The   relevant   and   consistent   allegations of   paragraphs   1-24   are incorporated 

herein by this reference. 

26. As a direct and proximate result of the acts and/or omissions as herein alleged 

of Larry Davidson, MD and/or other employees of AnMed, Mrs. Chabek suffered the following 

damages in the past and will suffer these damages in the future:   
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a. past medical expenses and future medical expenses that are reasonably 
certain to occur; 
 

b. past physical pain and mental suffering and future physical pain and 
mental suffering that are reasonably certain to occur; 

 
c. alteration of lifestyle;  

 
d. mental anguish; 

 
e. mental distress; 

 
f. anxiety;  
 
g. loss of value of household services; and 
 
h. substantial loss and/or degradation of enjoyment of life. 

 
27. Plaintiff, Anita Chabek, is informed and believes that, based upon the allegations 

set forth herein, judgment should be rendered against Larry Davidson, MD and AnMed Health, 

jointly and severally, for actual damages and punitive damages against Larry Davidson, MD in 

such fair, just and reasonable amounts as may be determined by a jury. 

FOR A SECOND CAUSE OF ACTION – LACK OF INFORMED CONSENT 

28. The   relevant   and   consistent   allegations of   paragraphs   1-27   are incorporated 

herein by this reference. 

29. Prior to commencing with the surgical procedure, Dr. Davidson had a duty to 

adequately disclose to Mrs. Chabek the proposed diagnostic, therapeutic or surgical procedure to 

be undertaken, the material risks involved therein and the alternatives available, if any, so that a 

patient of ordinary understanding confronted with these disclosures, and faced with a choice of 

undergoing the proposed treatment or selecting an alternative process or preferring refusal to all 

surgical relief, may, in reaching a decision, intelligently exercise his or her judgment by balancing 

the probable risks against the probable benefits. 
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30. Plaintiffs are informed and believe that Dr. Davidson failed to adequately disclose 

to Mrs. Chabek the material risks involved and the alternatives available.  Specifically – Dr. 

Davidson never informed Mrs. Chabek that he was actively dealing with a substance abuse relapse 

so that she would have appropriate information to consent to her surgical procedure and/or have 

sufficient information to decide whether Dr. Davidson would be the best surgeon to perform her 

operation.   

31. If Mrs. Chabek had been informed that Dr. Davidson was an alcoholic and was 

currently dealing with an alcohol substance abuse relapse, she would have chosen a different 

surgeon to perform her surgery. 

32. Dr. Davidson’s inadequate discussions of the risks and benefits of the procedure 

constitutes a separate occurrence of negligence from the negligence performed during the surgery 

given that: (1) lack of informed consent is a cause of action in and of itself that does not require 

medical malpractice to be pled, and (2) the discussion regarding the risks / benefits of the surgery 

were discussed well before the negligent surgery as was not part of an unfolding sequence of 

events which proximately flowed from a single act of negligence. 

33. Plaintiffs are informed and believe that, based upon the allegations set forth 

herein, judgment should be rendered against Larry Davidson, MD and AnMed Health, jointly 

and severally, for actual damages and against Larry Davidson, MD for punitive damages, in 

such fair, just and reasonable amounts as may be determined by a jury. 

FOR A THIRD CAUSE OF ACTION – NEGLIGENT SUPERVISION 

34. The   relevant   and   consistent   allegations of   paragraphs   1-33   are incorporated 

herein by this reference. 

ELECTRO
NICALLY FILED - 2021 M

ar 12 3:18 PM
 - ANDERSO

N - CO
M

M
O

N PLEAS - CASE#2021NI0400011

- 31 -



9 
 

35. Plaintiffs, upon information and belief, consider it likely that AnMed hospital 

either knew and/or had reason to suspect that Dr. Davidson was dealing with substance abuse 

issues prior to her surgery.     

36. If AnMed knew and/or had reason to suspect that Dr. Davidson was dealing with 

substance abuse issues, AnMed would have a duty to protect their patients from Dr. Davidson by 

ensuring that Dr. Davidson only performed surgeries with a proctor, had supervision of some kind, 

or be precluded from performing surgeries until such time as he was no longer dealing with 

substance abuse issues.   

37. If AnMed knew or had reason to suspect that Dr. Davidson was dealing with 

substance abuse issues, AnMed would have failed in its duty to protect its patients by failing to 

properly supervise its employee.  This failure and/or lack of caring by AnMed resulted in Dr. 

Davidson being allowed to perform surgery to Mrs. Chabek while dealing with substance abuse 

issues consequently caused the preventable permanent injury to Mrs. Chabek due to Dr. 

Davidson’s negligent treatment.   

38. AnMed’s negligent supervision of Dr. Davidson constitutes a separate occurrence 

of negligence from the negligence performed during the surgery given that the negligence was 

performed by different individuals other than Dr. Davidson and was not part of an unfolding 

sequence of events which proximately flowed from a single act of negligence. 

39. Plaintiffs are informed and believe that, based upon the allegations set forth 

herein, judgment should be rendered against AnMed Health, for actual damages and for 

punitive damages, in such fair, just and reasonable amounts as may be determined by a jury. 

FOR A FOURTH CAUSE OF ACTION – GENERAL NEGLIGENCE 
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40. The   relevant   and   consistent   allegations of   paragraphs   1-39   are incorporated 

herein by this reference. 

41. AnMed and Dr. Davidson a duty to exercise ordinary and reasonable care to ensure 

that no unnecessary harm would befall the patient.   

42. The statutory definition of medical malpractice found in section 15-79-110(6) does 

not impact a hospital or medical providers' ordinary obligation to reasonably care for patients with 

respect to nonmedical, administrative, ministerial, or routine care.  Thus, medical providers are 

still subject to claims sounding in ordinary negligence. 

43. No expert testimony is necessary to aid a jury’s determination of fault in a situation 

where a hospital decides to allow and/or a surgeon decides to continue to perform surgeries in the 

midst of dealing with substance abuse issues.    

44. If the jury were to determine that AnMed knew or should have known of Dr. 

Davidson’s substance abuse, allowed Dr. Davidson to continue to perform surgeries unsupervised, 

and failed to protect their patients from Dr. Davidson, then the jurors can easily understand that 

AnMed breached its duty of ordinary and reasonable care to ensure that no unnecessary harm 

would befall the patient without the need for expert testimony.   

45. If the jury were to determine that Dr. Davidson was dealing with substance abuse 

but continued to perform surgeries in the midst of these difficulties instead of seeking immediate 

help for his problems, then the jurors can easily understand that Dr. Davidson breached his duty 

of ordinary and reasonable care to ensure that no unnecessary harm would befall the patient 

without the need for expert testimony.   
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46. As a direct and proximate result of AnMed’s and Dr. Davidson’s failures to 

properly perform their duties of ordinary and reasonable care to ensure that no unnecessary harm 

would befall the patient, Mrs. Chabek has suffered permanent injury, harms, and losses.     

47. Furthermore, this failure of the Defendants to properly perform their duty of 

ordinary and reasonable care to ensure that no unnecessary harm would befall the patient was 

willful, wanton, grossly negligent and in conscious disregard of the rights of Mrs. Chabek.  

Accordingly, punitive damages should be awarded to punish AnMed and Larry Davidson, MD; 

to deter like defendants from engaging in similar conduct in the future; and to vindicate the rights 

of Ms. Adams which were wrongfully invaded. 

48. Plaintiffs are informed and believe that, based upon the allegations set forth 

herein, judgment should be rendered against AnMed Health and Larry Davidson, MD, for 

actual damages and for punitive damages, in such fair, just and reasonable amounts as may be 

determined by a jury. 

WHEREFORE, Plaintiff, Bessie Adams, respectfully demand and pray as follows: 

(a) for a trial by jury pursuant to Rule 38(b) of the SCRCP; 
 

(b) for judgment under the first cause of action against Larry Davidson, MD 
and AnMed Health, jointly and/or severally, for actual damages and against 
Larry Davidson, MD for punitive damages in such fair, just, and reasonable 
amount as may be determined by a jury, which the Plaintiff alleges to be in 
excess of One Hundred Thousand and No/100 ($100,000) Dollars actual 
damages, such allegation being made for the purpose set forth in Rule 30(h) 
of the SCRCP; 

 
(c) for judgment under the second cause of action against Larry Davidson, MD 

and AnMed Health, jointly and/or severally, for actual damages and against 
Larry Davidson, MD for punitive damages in such fair, just, and reasonable 
amount as may be determined by a jury, which the Plaintiff alleges to be in 
excess of One Hundred Thousand and No/100 ($100,000) Dollars actual 
damages, such allegation being made for the purpose set forth in Rule 30(h) 
of the SCRCP; 
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(d) for judgment under the third cause of action against AnMed Health, for 
actual damages and for punitive damages in such fair, just, and reasonable 
amount as may be determined by a jury, which the Plaintiff alleges to be in 
excess of One Hundred Thousand and No/100 ($100,000) Dollars actual 
damages, such allegation being made for the purpose set forth in Rule 30(h) 
of the SCRCP; 

 
(e) for judgment under the fourth cause of action against AnMed Health, and 

Larry Davidson, MD jointly and/or severally, for actual damages and for 
punitive damages in such fair, just, and reasonable amount as may be 
determined by a jury, which the Plaintiff alleges to be in excess of One 
Hundred Thousand and No/100 ($100,000) Dollars actual damages, such 
allegation being made for the purpose set forth in Rule 30(h) of the SCRCP; 

 
(f) for the costs of this action; and 

 
(g) for such other and further relief as this Court deems just and proper.   
 

Respectfully submitted, 
 
McGowan, Hood & Felder, LLC 
 
s/ Jay Wright_________________ 
Jay F. Wright 
South Carolina Bar No. 78738 
jaywright@mcgowanhood.com  
P. O. Drawer 1778 
Anderson, SC 29622-1778 
(864) 225-6228 
(864) 231-9011 (facsimile) 
 
ATTORNEYS FOR THE PLAINTIFF 
 

March 12, 2021 
Anderson, SC  
 
 

PLAINTIFF DEMANDS A TRIAL BY JURY 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Anita and James Chabek, 
 

Plaintiffs,  
 
         vs.  
 
AnMed Health and Larry Davidson, MD,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No. ____________ 
 
 
 
 

Statement of Facts 
 
 
 

 
Upon information and belief, the statute of limitations for this action could possibly 

conclude in March 2021.  Accordingly, Plaintiff is within ten days of filing with the expected 

expiration of the limitation period and because of the time constraints, an affidavit of an expert 

could not be prepared. Pursuant to § 15-36-100(C)(1), Plaintiff will supplement this notice of intent 

within forty-five days after filing with the affidavit.  

       Respectfully submitted, 
 
       McGowan, Hood & Felder, LLC 
 
       s/ Jay F. Wright     
       Jay F. Wright 
       South Carolina Bar No. 78738 
       jaywright@mcgowanhood.com 
       135 Edinburgh Court, Suite 202 
       Greenville, SC 29607 
       (864) 252-4406 
       (864) 252-4480 (facsimile) 
 
March 12, 2021     ATTORNEYS FOR THE PLAINTIFFS 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Anita and James Chabek, 
 

Plaintiffs, 
 
         vs.  
 
AnMed Health and Larry Davidson, MD,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No. _______________ 
 
 
 

Answers to Standard 
Interrogatories 

(Rule 33(b), SCRCP) 
 
 
 

 
Pursuant to S.C. Code Ann. §15-79-125, Plaintiff(s) hereby submits answers to the 

Standard Interrogatories set forth in Rule 33(b) of the South Carolina Rules of Civil Procedure. 
 
1. Give the names and addresses of persons known to the parties or counsel to be 

witnesses concerning the facts of the case and indicate whether or not written or recorded 
statements have been taken from the witnesses and indicate who has possession of such 
statements.  

 
ANSWER: 
 
a. Anita and James Chabek     No statement 
 103 Wood Duck Road  

Anderson, SC 
   
b. Treating physicians and medical personnel appearing in the medical records 

 
2. Set forth a list of photographs, plats, sketches, or other prepared documents 

in possession of the party that relate to the claim or the defense in the case.  
 

ANSWER: 
 

The medical records and bills relating to Anita Chabek.     
 

3. In cases involving personal injury, set forth the names and addresses of all 
physicians who have treated the party and all hospitals to which the party has been 
committed in connection with said injuries and also set forth a statement of all medical costs 
involved.  

 
ANSWER: 
 

The physicians who treated Anita Chabek are listed in answer to Interrogatory 1. 
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4.    Set forth the names and addresses of all insurance companies which have liability 

insurance coverage relating to the claim and set forth the number or numbers of the policies 
involved and the amount or amounts of liability coverage provided in each policy. 

 
ANSWER: 

 
 Answer will be supplemented upon receipt of information.   

 
5.        Set forth an itemized statement of all damages, exclusive of pain and suffering, 

claimed to have been sustained by the party. 
 

ANSWER: 
 

The damages, exclusive of pain and suffering, include, but are not limited, to past and 
future medical expenses including physicians, hospital, medicines, physical therapy expenses, 
rehabilitation expenses, and transportation expenses connected with medical treatment; lost wages, 
impairment of earning capacity and substantial loss of enjoyment of life.   

 
6. List the names and addresses of any expert witnesses whom the party proposes 

to use as a witness at the trial of this case. 
 

ANSWER: 
 

a. Any treating physicians or healthcare professionals who rendered medical treatment to 
Anita Chabek. 

 
7. For each person known to the parties or counsel to be a witness concerning the 

facts of the case, set forth either a summary sufficient to inform the other party of the 
important facts known to or observed by such witness, or provide a copy of any written or 
recorded statements taken from such witnesses. 

 
ANSWER: 
 
a. Anita Chabek is a Plaintiff in this action.  Mrs. Chabek is expected to testify to her 

condition before and after the surgery in question as well as her personal recollection of 
the events surrounding the surgery in question.   

 
b. Any treating physicians or healthcare professionals who rendered treatment to Anita 

Chabek are expected to testify in conformity to the medical records. 
 

c. The Defendants are expected to testify in conformity to the medical records.  
 

 
Respectfully submitted, 
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       McGowan, Hood & Felder, LLC 
 
       s/ Jay F. Wright     
       Jay F. Wright 
       South Carolina Bar No. 78738 
       jaywright@mcgowanhood.com 
       135 Edinburgh Court, Suite 202 
       Greenville, SC 29607 
       (864) 252-4406 
       (864) 252-4480 (facsimile) 
 
March 12, 2021     ATTORNEYS FOR THE PLAINTIFFS 
Anderson, SC  
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STATE OF SOUTH CAROLINA 

 

COUNTY OF ANDERSON 

 

Anita and James Chabek,   

 

Plaintiff, 

 

         vs.  

 

AnMed Health and Larry Davidson, MD 

 

Defendants.  

 

IN THE COURT OF COMMON PLEAS 

 

C.A. File No: _________________    

 

 

 

 

SUMMONS 

 

ANMED HEALTH 

 

TO: AnMed Health 

 

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Amended 

Complaint herein, a copy of which is herewith served upon you, and to serve a copy of your 

Answer to the said Amended Complaint upon the subscribers at 135 Edinburgh Court, Suite 202 

Greenville, SC 29607, within the time remaining for response to the original pleading or within 

fifteen days after service of the named amended pleading, whichever period may be the longer, 

unless the court otherwise orders., exclusive of the day of such service, and if you fail to answer 

the Amended Complaint within the time aforesaid, the Plaintiff in this action will apply to the 

Court for the relief demanded in the Amended Complaint and judgment by default will be rendered 

against you for the relief demanded in the Amended Complaint. 

 

 

 s/ Jay Wright     

       Jay F. Wright 

       South Carolina Bar No. 78738 

       jaywright@mcgowanhood.com 

 Post Office Drawer 1778 

 Anderson, SC  29622-1778 

 864-225-6228 

 

       ATTORNEY FOR THE PLAINTIFF 

 

August 2, 2021  
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STATE OF SOUTH CAROLINA 

 

COUNTY OF ANDERSON 

 

Anita and James Chabek,   

 

Plaintiff, 

 

         vs.  

 

AnMed Health and Larry Davidson, MD 

 

Defendants.  

 

IN THE COURT OF COMMON PLEAS 

 

C.A. File No:  _________________      

 

 

 

 

SUMMONS 

 

Larry Davidson, MD 

 

TO: Larry Davidson, MD 

 

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Amended 

Complaint herein, a copy of which is herewith served upon you, and to serve a copy of your 

Answer to the said Amended Complaint upon the subscribers at 135 Edinburgh Court, Suite 202 

Greenville, SC 29607, within the time remaining for response to the original pleading or within 

fifteen days after service of the named amended pleading, whichever period may be the longer, 

unless the court otherwise orders., exclusive of the day of such service, and if you fail to answer 

the Amended Complaint within the time aforesaid, the Plaintiff in this action will apply to the 

Court for the relief demanded in the Amended Complaint and judgment by default will be rendered 

against you for the relief demanded in the Amended Complaint. 

 

 

 s/ Jay Wright     

       Jay F. Wright 

       South Carolina Bar No. 78738 

       jaywright@mcgowanhood.com 

 Post Office Drawer 1778 

 Anderson, SC  29622-1778 

 864-225-6228 

 

       ATTORNEY FOR THE PLAINTIFF 

 

August 2, 2021 
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STATE OF SOUTH CAROLINA 

 

COUNTY OF ANDERSON 

 

Anita and James Chabek, 

 

Plaintiff, 

 

         vs.  

 

AnMed Health and Larry Davidson, MD,  

 

Defendants.  

 

IN THE COURT OF COMMON PLEAS 

 

C.A. File No. ___________ 

 

 

 

COMPLAINT FOR DAMAGES 

AND 

JURY TRIAL 

 

 

 

 

Plaintiff, complaining of Defendants herein, would respectfully show unto the 

 

Court and allege as follows: 

 

1. Plaintiff Anita Chabek (hereinafter "Mrs. Chabek") is a resident of the County of 

Anderson, State of South Carolina. 

2. Plaintiff James Chabek (hereinafter "Mr. Chabek") is a resident of the County of 

Anderson, State of South Carolina 

3. Defendant, AnMed Health is a corporation organized pursuant to the laws of 

the State of South Carolina as a private corporation in the County of Anderson, State of South 

Carolina. At all relevant times herein, AnMed held itself out to the public-at-large and to 

Plaintiff(s) as operating a physician practice specializing in the field of neurosurgery and its 

employees were held out to be competent in the ordinary and customary standards of care 

provided by medical practitioners in the field of neurosurgery. 

4. Defendant, Larry Davidson, MD (hereinafter "Dr. Davidson"), was, upon 

information and belief, a physician specializing in the field of neurosurgery and at all times 

relevant herein, was a resident of the County of Anderson, State of South Carolina.  Also, at 

all relevant times herein, Dr. Davidson held himself out to the public-at- large and to Plaintiff(s) 
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as a skilled and competent surgeon in the ordinary and customary standards of medicine 

provided by practitioners in the field of neurosurgery. Also, at all relevant times herein, Dr. 

Davidson acted within the scope of his employment as an agent, servant, or employee of AnMed 

Health. 

5. Upon information and belief, Dr. Davidson negligently performed surgery and 

caused injury to Mrs. Chabek on August 22, 2017.   

6. Dr. Davidson is an alcoholic who had an alcohol relapse and started drinking 

alcohol again in early 2016.   

7. Over the next year into 2017, Dr. Davidson – although being a former alcoholic – 

continued to drink alcohol even though he had a persistent desire to stop.  Additionally, the 

frequency of Dr. Davidson’s drinking increased over time.   

8. By October 2017, the frequency of Dr. Davidson’s drinking had progressed to the 

point to where he was drinking every day that he was not on call.   

9. Upon information and belief, Dr. Davidson continued to perform his normal 

workload of spinal and other forms of neurosurgeries while continuing drink almost daily for the 

next three months.   

10. Rather than choosing to stop performing neurosurgery to address his substance 

abuse relapse, he chose to continue to perform very delicate neurosurgeries putting his patient at 

increased risk of surgical complications.   

11. Fortunately for the Anderson community, Dr. Davidson was charged with a DUI 

on December 22, 2017 while on a family vacation in California forcing him to report this situation 

to AnMed Health and for him to come clean regarding his alcohol substance abuse problem. 
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12. If not for the DUI, Dr. Davidson would have most likely continued to perform 

delicate spinal and other neurosurgeries while in the midst of an alcohol substance abuse relapse 

and drinking most every day.   

13. Dr. Davidson never informed Mrs. Chabek that he was actively dealing with a 

substance abuse relapse so that she would have appropriate information to consent to her surgical 

procedure and/or have sufficient information to decide whether Dr. Davidson would be the best 

surgeon to perform her operation.   

14. If Mrs. Chabek had been informed that Dr. Davidson, an alcoholic and was 

currently dealing with an alcohol substance abuse relapse, she would have chosen not to proceed 

with the surgery by Dr. Davidson.   

15. As a result of the surgery with Dr. Davidson, Mrs. Chabek suffered significant 

surgical complications.     

16. Plaintiffs are informed and believe that Dr. Davidson failed to provide Mrs. 

Chabek proper medical treatment. 

17. The failure to provide proper medical treatment to Mrs. Chabek was the direct 

and proximate result of and was caused and occasioned by the negligence, carelessness, 

gross negligence, and reckless conduct on the part of Larry Davidson, MD and/or other 

employees of AnMed in failing to possess and exercise that degree of care, competence, and 

skill ordinarily and customarily possessed and exercised by neurosurgeons and employees of 

an neurosurgery practice under similar circumstances and thereby rendered improper medical 

treatment to Mrs. Chabek by deviating from and falling below the prevailing and acceptable 

standards of care in one or more of the specifications as set forth below: 

a. in failing to exercise the technical skills expected to be employed by a 

reasonably prudent neurosurgeon;  
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b. In failing to properly inform patients that Dr. Davidson was dealing with an 

alcohol substance abuse relapse as part of proper informed consent in 

providing to patients the information necessary to make an informed decision 

as to whether to undergo a surgical procedure with Dr. Davidson;  

 

c. In AnMed’s failure to properly supervise its physicians with a known history 

of alcohol substance abuse to prevent Dr. Davidson from continuing to 

perform surgeries in light of significant warnings signs that he was suffering 

from an alcohol substance abuse relapse;  

 

d. In AnMed’s failure to properly inform those tasked with supervising Dr. 

Davidson that he was an alcoholic so that they could recognize significant 

warning signs of an alcohol substance abuse relapse when they appeared;   

 

e. In AnMed’s failure to properly inform the staff at AnMed Health Spine and 

Neurosurgery of Dr. Davidson’s alcoholism so that they could help monitor 

Dr. Davidson and report the significant warning signs of an alcohol substance 

abuse relapse when they appeared; and  

 

f. in such other action or inaction that may be shown at trial. 

 

The affidavit of a medical professional is attached hereto and is incorporated herein 

by this reference. 

 

18. As a direct and proximate result of the acts and/or omissions as herein alleged 

of Larry Davidson, MD and/or other employees of AnMed, Mrs. Chabek suffered the following 

damages in the past and will suffer these damages in the future:   

a. past medical expenses and future medical expenses that are reasonably 

certain to occur; 

 

b. past physical pain and mental suffering and future physical pain and 

mental suffering that are reasonably certain to occur; 

 

c. lost wages;  

 

d. loss of value of household services; and 

 

e. substantial loss and/or degradation of enjoyment of life. 

 

19. The acts and omissions of Larry Davidson, MD were reckless, willful, wanton, 

grossly negligent and in conscious disregard of the rights of Mrs. Chabek.  Accordingly, punitive 
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damages should be awarded to punish Larry Davidson, MD; to deter like defendants from 

engaging in similar conduct in the future; and to vindicate the rights of Mrs. Chabek which were 

wrongfully invaded. 

20. Furthermore, following Ms. Chabek surgery on August 22, 2017, she was told by 

Dr. Davidson and subsequent AnMed providers that the complications she was experiencing 

were known risks that can occur with her surgery and were not the result of any inappropriate 

treatment or medical negligence.   

21. As a result, trusting the representations made to her by AnMed and Dr. Davidson,  

had no reason to suspect that there was a possibility that her complications were due to medical 

malpractice.   

22. After suffering through continued right lower extremity pain, hip, and back pain 

for several months, she decided to get a second opinion and went to Advanced Spine and 

Neurosurgical Associates in Greenwood, SC in July 2018.   

23. New imaging was done and Ms. Chabek first learned that her continued pain was 

likely due to a fracture L5 facet joint in August 2018. 

24. It was a this point in August 2018 that Ms. Chabek first had a reason to suspect 

and/or first discovered that her injuries could have been a result of medical malpractice relating 

back to the August 22, 2017 procedure and should not have been expected to know by the 

exercise of reasonable diligence at any time prior to August 2018 that she had a cause of action 

for medical malpractice.   

FOR A FIRST CAUSE OF ACTION – MEDICAL NEGLIGENCE 

 

25. The   relevant   and   consistent   allegations of   paragraphs   1-24   are incorporated 

herein by this reference. 
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26. As a direct and proximate result of the acts and/or omissions as herein alleged 

of Larry Davidson, MD and/or other employees of AnMed, Mrs. Chabek suffered the following 

damages in the past and will suffer these damages in the future:   

a. past medical expenses and future medical expenses that are reasonably 

certain to occur; 

 

b. past physical pain and mental suffering and future physical pain and 

mental suffering that are reasonably certain to occur; 

 

c. alteration of lifestyle;  

 

d. mental anguish; 

 

e. mental distress; 

 

f. anxiety;  

 

g. loss of value of household services; and 

 

h. substantial loss and/or degradation of enjoyment of life. 

 

27. Plaintiff, Anita Chabek, is informed and believes that, based upon the allegations 

set forth herein, judgment should be rendered against Larry Davidson, MD and AnMed Health, 

jointly and severally, for actual damages and punitive damages against Larry Davidson, MD in 

such fair, just and reasonable amounts as may be determined by a jury. 

FOR A SECOND CAUSE OF ACTION – LACK OF INFORMED CONSENT 

28. The   relevant   and   consistent   allegations of   paragraphs   1-27   are incorporated 

herein by this reference. 

29. Prior to commencing with the surgical procedure, Dr. Davidson had a duty to 

adequately disclose to Mrs. Chabek the proposed diagnostic, therapeutic or surgical procedure to 

be undertaken, the material risks involved therein and the alternatives available, if any, so that a 

patient of ordinary understanding confronted with these disclosures, and faced with a choice of 
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undergoing the proposed treatment or selecting an alternative process or preferring refusal to all 

surgical relief, may, in reaching a decision, intelligently exercise his or her judgment by balancing 

the probable risks against the probable benefits. 

30. Plaintiffs are informed and believe that Dr. Davidson failed to adequately disclose 

to Mrs. Chabek the material risks involved and the alternatives available.  Specifically – Dr. 

Davidson never informed Mrs. Chabek that he was actively dealing with a substance abuse relapse 

so that she would have appropriate information to consent to her surgical procedure and/or have 

sufficient information to decide whether Dr. Davidson would be the best surgeon to perform her 

operation.   

31. If Mrs. Chabek had been informed that Dr. Davidson was an alcoholic and was 

currently dealing with an alcohol substance abuse relapse, she would have chosen a different 

surgeon to perform her surgery. 

32. Dr. Davidson’s inadequate discussions of the risks and benefits of the procedure 

constitutes a separate occurrence of negligence from the negligence performed during the surgery 

given that: (1) lack of informed consent is a cause of action in and of itself that does not require 

medical malpractice to be pled, and (2) the discussion regarding the risks / benefits of the surgery 

were discussed well before the negligent surgery as was not part of an unfolding sequence of 

events which proximately flowed from a single act of negligence. 

33. Plaintiffs are informed and believe that, based upon the allegations set forth 

herein, judgment should be rendered against Larry Davidson, MD and AnMed Health, jointly 

and severally, for actual damages and against Larry Davidson, MD for punitive damages, in 

such fair, just and reasonable amounts as may be determined by a jury. 

FOR A THIRD CAUSE OF ACTION – NEGLIGENT SUPERVISION 

ELECTRO
NICALLY FILED - 2021 Aug 02 1:32 PM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2021CP0401458

- 48 -



10 
 

34. The   relevant   and   consistent   allegations of   paragraphs   1-33   are incorporated 

herein by this reference. 

35. Plaintiffs, upon information and belief, consider it likely that AnMed hospital 

either knew and/or had reason to suspect that Dr. Davidson was dealing with substance abuse 

issues prior to her surgery.     

36. If AnMed knew and/or had reason to suspect that Dr. Davidson was dealing with 

substance abuse issues, AnMed would have a duty to protect their patients from Dr. Davidson by 

ensuring that Dr. Davidson only performed surgeries with a proctor, had supervision of some kind, 

or be precluded from performing surgeries until such time as he was no longer dealing with 

substance abuse issues.   

37. If AnMed knew or had reason to suspect that Dr. Davidson was dealing with 

substance abuse issues, AnMed would have failed in its duty to protect its patients by failing to 

properly supervise its employee.  This failure and/or lack of caring by AnMed resulted in Dr. 

Davidson being allowed to perform surgery to Mrs. Chabek while dealing with substance abuse 

issues consequently caused the preventable permanent injury to Mrs. Chabek due to Dr. 

Davidson’s negligent treatment.   

38. AnMed’s negligent supervision of Dr. Davidson constitutes a separate occurrence 

of negligence from the negligence performed during the surgery given that the negligence was 

performed by different individuals other than Dr. Davidson and was not part of an unfolding 

sequence of events which proximately flowed from a single act of negligence. 

39. Plaintiffs are informed and believe that, based upon the allegations set forth 

herein, judgment should be rendered against AnMed Health, for actual damages and for 

punitive damages, in such fair, just and reasonable amounts as may be determined by a jury. 
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FOR A FOURTH CAUSE OF ACTION – GENERAL NEGLIGENCE 

40. The   relevant   and   consistent   allegations of   paragraphs   1-39   are incorporated 

herein by this reference. 

41. AnMed and Dr. Davidson a duty to exercise ordinary and reasonable care to ensure 

that no unnecessary harm would befall the patient.   

42. The statutory definition of medical malpractice found in section 15-79-110(6) does 

not impact a hospital or medical providers' ordinary obligation to reasonably care for patients with 

respect to nonmedical, administrative, ministerial, or routine care.  Thus, medical providers are 

still subject to claims sounding in ordinary negligence. 

43. No expert testimony is necessary to aid a jury’s determination of fault in a situation 

where a hospital decides to allow and/or a surgeon decides to continue to perform surgeries in the 

midst of dealing with substance abuse issues.    

44. If the jury were to determine that AnMed knew or should have known of Dr. 

Davidson’s substance abuse, allowed Dr. Davidson to continue to perform surgeries unsupervised, 

and failed to protect their patients from Dr. Davidson, then the jurors can easily understand that 

AnMed breached its duty of ordinary and reasonable care to ensure that no unnecessary harm 

would befall the patient without the need for expert testimony.   

45. If the jury were to determine that Dr. Davidson was dealing with substance abuse 

but continued to perform surgeries in the midst of these difficulties instead of seeking immediate 

help for his problems, then the jurors can easily understand that Dr. Davidson breached his duty 

of ordinary and reasonable care to ensure that no unnecessary harm would befall the patient 

without the need for expert testimony.   
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46. As a direct and proximate result of AnMed’s and Dr. Davidson’s failures to 

properly perform their duties of ordinary and reasonable care to ensure that no unnecessary harm 

would befall the patient, Mrs. Chabek has suffered permanent injury, harms, and losses.     

47. Furthermore, this failure of the Defendants to properly perform their duty of 

ordinary and reasonable care to ensure that no unnecessary harm would befall the patient was 

willful, wanton, grossly negligent and in conscious disregard of the rights of Mrs. Chabek.  

Accordingly, punitive damages should be awarded to punish AnMed and Larry Davidson, MD; 

to deter like defendants from engaging in similar conduct in the future; and to vindicate the rights 

of Mrs. Chabek which were wrongfully invaded. 

48. Plaintiffs are informed and believe that, based upon the allegations set forth 

herein, judgment should be rendered against AnMed Health and Larry Davidson, MD, for 

actual damages and for punitive damages, in such fair, just and reasonable amounts as may be 

determined by a jury. 

FOR A FIFTH CAUSE OF ACTION – LOSS OF CONSORTIUM 

49. The relevant and consistent allegations of all the preceding paragraphs are 

incorporated herein by this reference.  

50. This claim is instituted for loss of consortium pursuant to S.C. Code Ann. §15-75-

20.   

51. As a direct and proximate result of the acts and/or omissions as herein alleged of 

Larry Davidson, MD and/or other employees of AnMed, Mr. Chabek has suffered the loss of 

companionship, aid, society, and services of his wife from August 2017 until the present. 

52. Plaintiff, James Chabek, is informed and believes that, based upon the allegations 

set forth herein, judgment should be rendered against Larry Davidson, MD and AnMed Health, 
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jointly and severally, for actual damages and punitive damages against Larry Davidson, MD in 

such fair, just and reasonable amounts as may be determined by a jury.   

NUMBER OF OCCURENCES 

53. The relevant and consistent allegations of all the preceding paragraphs are 

incorporated herein by this reference.  

54. Defendant AnMed Health holds itself out and claims to be a charitable 

organization such that potential damages against it are limited pursuant to §33-56-180 only to 

actual damages to an amount not exceeding the limitation on liability imposed in the South 

Carolina Tort Claims Act (“SCTCA”) §15-78-120 et seq.   

55. The SCTCA limits liability arising out of a single occurrence to $300,000 for 

negligence by a non-dentist or non-physician and to $1,200,000 for negligence by a licensed 

dentist or physician.  

56. The allegations set forth in this Complaint would constitute three separate 

occurrences under the SCTCA.   

57. These separate and individual occurrences of negligence would be: (1) Defendant 

Davidson’s negligence during the performance of Mrs. Chabek’s surgical operation on in 

December 2017 as set forth in Causes of Action #s 1 and 4, (2) Defendant Davidson’s 

negligence in failing to inform Mrs. Chabek of all of the material risks of the surgical procedure 

in the pre-operative meetings months before the actual surgery set forth in Causes of Action #s 

2 and 4, and (3) Defendant AnMed Health’s negligent supervision of Dr. Davidson – known by 

AnMed to be a former alcoholic – by either failing to investigate or performing a deficient 

investigation of Dr. Davidson when he began exhibiting signs of an alcohol substance abuse 

relapse as set forth in Causes of Action #s 3 and 4.    

 

ELECTRO
NICALLY FILED - 2021 Aug 02 1:32 PM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2021CP0401458

- 52 -



14 
 

STATUTORY CAP PER OCCURRENCE 

58. The relevant and consistent allegations of all the preceding paragraphs are 

incorporated herein by this reference.   

59. The SCTCA liability against Defendant AnMed Health for Dr. Davidson’s 

negligence during the December 2017 surgical procedure as set forth in Causes of Action #s 1 

and 4 would be one million two hundred thousand dollars ($1,200,000).   

60. The SCTCA liability against Defendant AnMed Health for Dr. Davidson’s failure 

to provide Mrs. Chabek with proper informed consent prior to the December 2017 surgical 

procedure as set forth in Causes of Action #s 2 and 4 would be one million two hundred 

thousand dollars ($1,200,000).   

61. The SCTCA liability against Defendant AnMed Health for negligent supervision 

as set forth in Causes of Action #s 3 and 4 would be one million two hundred thousand dollars 

($1,200,000) if such supervision were the responsibility of a licensed physician or dentist.   

62. The SCTCA liability against Defendant AnMed Health for negligent supervision 

as set forth in Causes of Action #s 3 and 4 would be three hundred thousand dollars ($300,000) 

if such supervision were the responsibility of someone other than a licensed physician or dentist. 

WHEREFORE, Plaintiffs, respectfully demand and pray as follows: 

(a) for a trial by jury pursuant to Rule 38(b) of the SCRCP; 

 

(b) for judgment under the first cause of action against Larry Davidson, MD 

and AnMed Health, jointly and/or severally, for actual damages and against 

Larry Davidson, MD for punitive damages in such fair, just, and reasonable 

amount as may be determined by a jury, which the Plaintiff alleges to be in 

excess of One Hundred Thousand and No/100 ($100,000) Dollars actual 

damages, such allegation being made for the purpose set forth in Rule 30(h) 

of the SCRCP; 

 

(c) for judgment under the second cause of action against Larry Davidson, MD 

and AnMed Health, jointly and/or severally, for actual damages and against 

Larry Davidson, MD for punitive damages in such fair, just, and reasonable 
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amount as may be determined by a jury, which the Plaintiff alleges to be in 

excess of One Hundred Thousand and No/100 ($100,000) Dollars actual 

damages, such allegation being made for the purpose set forth in Rule 30(h) 

of the SCRCP; 

 

(d) for judgment under the third cause of action against AnMed Health, for 

actual damages and for punitive damages in such fair, just, and reasonable 

amount as may be determined by a jury, which the Plaintiff alleges to be in 

excess of One Hundred Thousand and No/100 ($100,000) Dollars actual 

damages, such allegation being made for the purpose set forth in Rule 30(h) 

of the SCRCP; 

 

(e) for judgment under the fourth cause of action against AnMed Health, and 

Larry Davidson, MD jointly and/or severally, for actual damages and for 

punitive damages in such fair, just, and reasonable amount as may be 

determined by a jury, which the Plaintiff alleges to be in excess of One 

Hundred Thousand and No/100 ($100,000) Dollars actual damages, such 

allegation being made for the purpose set forth in Rule 30(h) of the SCRCP; 

 

(f) for judgment under the fifth cause of action against AnMed Health, and 

Larry Davidson, MD jointly and/or severally, for actual damages and for 

punitive damages in such fair, just, and reasonable amount as may be 

determined by a jury, which the Plaintiff alleges to be in excess of One 

Hundred Thousand and No/100 ($100,000) Dollars actual damages, such 

allegation being made for the purpose set forth in Rule 30(h) of the SCRCP; 

 

(g) for the costs of this action; and 

 

(g) for such other and further relief as this Court deems just and proper.   

 

Respectfully submitted, 

 

McGowan, Hood & Felder, LLC 

 

s/ Jay Wright_________________ 

Jay F. Wright 

South Carolina Bar No. 78738 

jaywright@mcgowanhood.com  

P. O. Drawer 1778 

Anderson, SC 29622-1778 

(864) 225-6228 

(864) 231-9011 (facsimile) 

 

ATTORNEYS FOR THE PLAINTIFF 

 

 

PLAINTIFF DEMANDS A TRIAL BY JURY 
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RI��������6KH�GLGQ
W�ILOH��DFWXDOO\��WKH�12,�XQWLO�

\HDK��0DUFK���WK�RI��������6R��<RXU�+RQRU��WKDW�LV

ZHOO�RXWVLGH�WKH�WKUHH�\HDU�VWDWXWH�RI�OLPLWDWLRQ�

(YHQ�XQGHU�WKH�GLVFRYHU\�UXOH��FOHDUO\�WKH�FRXUWV

KDYH�ORRNHG�DW�ZKHQ�\RX�NQHZ�RU�VKRXOG�KDYH�NQRZQ�

WKDW�LV�ZKHQ�WKH�VWDWXWH�UXQV�

,Q�RXU�PHPRUDQGXP�ZH�VHW�IRUWK�DOO�RI�WKH

GLIIHUHQW�RIILFH�YLVLWV�WKDW�VKH�KDG��DQG�QRW�RQO\

ZLWK�RXU�VWDII�EXW�DOVR�ZLWK�RWKHU�GRFWRUV�ZKHUH�VKH

KDG�FRPSODLQWV���6KH�ZDV�WROG�ZKDW�SUREOHPV�VKH�KDG�

%XW�PRUH�LPSRUWDQWO\��WKHUH�LV�D�GDWH�RI�0DUFK�WKH

�WK�RI������ZKHUH�KHU�KXVEDQG�HYHQ�VDLG��:H�QR

ORQJHU�ZDQW�WR�FRPH�WR�DQ\ERG\�DW�$Q0HG�6SLQH�DQG

1HXURVXUJHU\��ZH�ZDQW�WR�JR�HOVHZKHUH���6R��FOHDUO\

E\�WKDW�GDWH�VKH�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW

WKHUH�ZDV�VRPH�LVVXH�JRLQJ�RQ�WKDW�VKH�ZDV�XQKDSS\

ZLWK�'U��'DYLGVRQ�DV�ZHOO�DV�$Q0HG���

$QG�WKH�IDFW�WKDW�VKH�WKHQ�ILOHG�RQ�0DUFK�WKH

��WK�RI������LV�FOHDUO\�RXWVLGH�RI�WKDW�WKUHH�\HDU

VWDWXWH���$QG�ZH�EHOLHYH�WKDW�WKH�VWDWXWH�RI

OLPLWDWLRQV�GRHV�DSSO\�WR�WKLV�DFWLRQ�

05��68**6���0D\�,�DGG�MXVW�EULHIO\��<RXU

+RQRU"��-XGJH��,�ZDV�ORRNLQJ�DW�LW�DV�ZHOO���$V
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WKLV�&RXUW�NQRZV��LW�LV�QRW�D�VXEMHFWLYH�VWDQGDUG�

6R�LW
V�QRW�ZKHQ�0V��&KDEHN�FODLPV�WKDW�VKH�NQHZ�

RU�UHDOL]HG�VRPHWKLQJ�ZDV�JRLQJ�RQ���%HFDXVH�LI

WKDW�ZHUH�WKH�FDVH��WKHQ�LQ�HYHU\�FDVH�LQYROYLQJ�D

SRWHQWLDO�VWDWXWH�RI�OLPLWDWLRQV�LVVXH�HYHU\RQH�DW

WKH�SODLQWLIIV�WDEOH�ZRXOG�VD\��:HOO��,�GLGQ
W

NQRZ���,W�LV�DQ�REMHFWLYH�VWDQGDUG���

7KH�FDVH�RI�<RXQJ�YHUVXV�6RXWK�&DUROLQD

'HSDUWPHQW�RI�&RUUHFWLRQV�����6�&������VWDWHV�DV

IROORZV���:KHWKHU�WKH�SDUWLFXODU�SODLQWLII�DFWXDOO\

NQHZ�KH�KDG�D�FODLP�LV�QRW�WKH�WHVW���5DWKHU��&RXUWV

PXVW�GHFLGH�ZKHWKHU�WKH�FLUFXPVWDQFHV�RI�WKH�FDVH

ZRXOG�SXW�D�SHUVRQ�RI�FRPPRQ�NQRZOHGJH�DQG

H[SHULHQFH�RQ�QRWLFH�WKDW�VRPH�ULJKW�RI�KLV�KDG�EHHQ

LQYDGHG�RU�WKDW�VRPH�FODLP�DJDLQVW�DQRWKHU�SDUW\

PLJKW�H[LVW���

7KH�FDVH�RI�2ZHQE\�YHUVXV�.LHVDX��DOVR�����

FDVH����RU�H[FXVH�PH������6RXWK�&DUROLQD�&RXUW�RI

$SSHDOV�FDVH�IDFWXDOO\�LV�YHU\��YHU\�VLPLODU���$QG

ZH�EHOLHYH��-XGJH��WKDW�ZKHQ�\RX�ORRN�DW�WKH

REMHFWLYH�PHGLFDO�UHFRUGV�KHUH��FHUWDLQO\�E\�HDUO\

0DUFK�ZKHQ�'U��%ULOO��ZKR�ZDV�QRW�DQ�$Q0HG

1HXURVXUJHU\�DQG�6SLQH�GRFWRU��VDLG�WKDW�VSRQWDQHRXV

DFWLYLW\�LQ�KHU�ULJKW�OXPEDU�SDUDVSLQDO�PXVFOHV

FRXOG�EH�UHODWHG�WR�KHU�VXUJHU\��VKRXOG�EH�UHODWHG�
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7KDW�VKH�ZDV�SXW�RQ�QRWLFH���$QG�WKH�VWDWXWH�RI

OLPLWDWLRQV�UDQ���$QG�EHFDXVH�VKH�IDLOHG�WR�ILOH�KHU

DFWLRQ�XQWLO�0DUFK���WK��VKH�LV�RXWVLGH�RI�WKH

WKUHH�\HDU�VWDWXWH�RI�OLPLWDWLRQV��DQG�LW�LV�D

GHFLVLRQ�IRU�WKH�&RXUW�WR�PDNH�

7+(�&2857���$QG�WKHVH�DUH�EHIRUH�PH�RQ�D

0RWLRQ�WR�'LVPLVV��EXW�\RX�DUH�DVNLQJ�WKDW�,

FRQYHUW�LW�WR�D�0RWLRQ�IRU�6XPPDU\�-XGJPHQW"

05��68**6���$OWHUQDWLYH��LW�LV�DQ�DOWHUQDWLYH

PRWLRQ��-XGJH���,W�LV�D�0RWLRQ�WR�'LVPLVV�VODVK

DOWHUQDWLYHO\�6XPPDU\�-XGJPHQW�

7+(�&2857���$QG�FDQGLGO\��IRU�\RX��,�KDYHQ
W

UHFHLYHG�D�EULHI���,W
V�SUREDEO\�VRPHWKLQJ�WKDW

GLGQ
W�FRPH�E\����GLG�\RX�ILOH�D�EULHI"

06��6&$/,6(���,W�LV�D�MRLQW�EULHI���

7+(�&2857���$OO�ULJKW��0U��:ULJKW���,
OO�EH

JODG�WR�KHDU�IURP�\RX�

05��:5,*+7���<HV��VLU��<RXU�+RQRU���$OO�ULJKW�

6R��DV�IDU�DV�WKH�DFWXDO�VXUJHU\�LWVHOI��ZH�DUH�LQ

DJUHHPHQW�DV�WR�WKH�ODZ�DQG�WKH�DSSOLFDELOLW\��LW

LV�DQ�REMHFWLYH�VWDQGDUG���$QG�LW�LV����ZH�DUH�QRW

DOOHJLQJ����LW�ZDV�RXWVLGH�RI�WKUHH�\HDUV�IURP�WKH

GDWH�RI�WKH�VXUJHU\���6R��REYLRXVO\�ZH�DUH

FRQWHQGLQJ�WKDW�WKH�GDWH�RI�GLVFRYHU\�ZDV�ODWHU

WKDQ�WKUHH�\HDUV�EHIRUH�ZH�ILOHG�LW�
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7+(�&2857���:KDW�DERXW�WKLV�VWDWHPHQW�RI�'U�

%ULOO�ZKHUH�KH�VD\V��WKLV�LV�SRVVLEO\�GXH�WR

VXUJHU\�

05��:5,*+7���2ND\���:HOO��OHW�PH����

7+(�&2857���:KDW�ZDV�WKDW�GDWH�DJDLQ��0DUFK

WKH��VW"

06��6&$/,6(���<HV�

05��68**6���<HV��0DUFK�WKH��VW��<RXU�+RQRU�

$QG�WKHQ�WKHUH�LV�DOVR�0DUFK�WKH��WK�YLVLW�ZLWK

7UDYLV�-HIIFRDW�ZKHUH�KH�VD\V�WKH�&7�P\HORJUDP�LV

QHHGHG�WR�HYDOXDWH�WKH�LQWHJULW\�RI�KHU�VSLQH�

7+(�&2857���7KDW�ZDV�0DUFK��VW������"

05��68**6���<HV��VLU�

7+(�&2857���2ND\���<HV��VLU�

�:KHUHXSRQ��3ODLQWLII
V�([KLELW�1R�V�����PDUNHG

IRU�LGHQWLILFDWLRQ����

05��:5,*+7���2ND\���/HW�PH�PDUN�DV�([KLELW��

WR�RXU����WKLV�LV�WKH�$Q0HG�UHFRUG�LQ�WKLV�FDVH�

3DJH����

<RXU�+RQRU��ZH�DOVR�WDONHG�EULHI����,�GRQ
W

WKLQN�LW�KDV�EHHQ�DSSURYHG�\HW��EXW�,�ZLOO�JLYH�\RX

D�FRS\�ZKHQ�ZH�ILQLVK���<HV��VLU���

7+(�&2857���3OHDVH�GR���:KDW�DP�,�ORRNLQJ�DW�

0U��:ULJKW"

05��:5,*+7���7KH�KLJKOLJKWHG�SRUWLRQ�ZLOO�WHOO
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\RX���7KLV�LV�WKH�SUHRSHUDWLYH�QRWH�RI�WKH

GLVFXVVLRQ�WKDW�'U��'DYLGVRQ�KDG�ZLWK�0V��&KDEHN

EHIRUH�KHU�VXUJHU\���$QG�KH�VSHFLILFDOO\�LQIRUPHG

0V��&KDEHN�WKDW�WKHUH�FRXOG�EH�VSLQDO

GHVWDELOL]DWLRQ��QHUYH�LQMXU\��ZRUVHQLQJ�RI

V\PSWRPV��HW�FHWHUD���$OO�RI�WKDW�ZRXOG�EH����ZKDW

WKH\�ZRXOG�VD\�ZRXOG�EH�NQRZQ�FRPSOLFDWLRQV�RI�WKH

VXUJHU\�WKDW�FRXOG�RFFXU�DEVHQFH�DQ\�QHJOLJHQFH�

2ND\���

$QG�VR��WKLV�LV�ZKDW�VKH�ZDV�WROG�EHIRUH�WKH

VXUJHU\���6R��REYLRXVO\�ZKHQ�VKH�GLG�EHJLQ�WR�KDYH

ZRUVHQLQJ�RI�KHU�V\PSWRPV��VKH�ZDV�FRQWLQXDOO\�WROG�

7KLV�LV�MXVW�D�NQRZQ�ULVN�RI�WKH�SURFHGXUH��LW�LV

QRW�GXH�WR�DQ\�NLQG�RI�LQDSSURSULDWH�WUHDWPHQW�DV

\RX�ZHUH�WROG���

7+(�&2857���*RLQJ�EDFN�WR�P\�TXHVWLRQ�HDUOLHU�

:KDW�DERXW�WKH�WLPH�WKDW�'U��%ULOO�VDLG��/RRN��WKLV

FRXOG�EH�GXH�WR�\RXU�VXUJHU\��DQG�WKDW�ZDV�RQ�0DUFK

WKH��VW�������

05��:5,*+7���:HOO��ILUVW�RI�DOO��WKDW�ZDV�D

QRWH���7KDW�ZDV�D�PHGLFDO�QRWH���7KHUH�LV�QR

HYLGHQFH�DW�DOO�WKDW�'U��%ULOO�DFWXDOO\�FRQYH\HG

WKDW�LQIRUPDWLRQ�WR�WKH�SDWLHQW���2ND\���7KLV�ZDV

KLV����WKLV�ZDV�D����KH�GLG�D�QHUYH�FRQ����,�WKLQN

LW�ZDV�D�QHUYH�FRQGXFWLRQ�VWXG\��DQG�WKLV�ZDV�MXVW
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KLV�PHGLFDO�QRWH���6R��WKDW�LV�QXPEHU�RQH�

%XW�HYHQ�GHVSLWH�WKDW��QXPEHU�WZR�ZRXOG�EH�WKDW

0V��&KDEHN�ZDV�FRQWLQXDOO\�WROG��RYHU�DQG�RYHU

DJDLQ��WKDW��\HV��\RX�DUH�KDYLQJ�D�ZRUVHQLQJ�RI�\RXU

V\PSWRPV��EXW�WKLV�LV�VRPHWKLQJ�WKDW�FDQ�KDSSHQ

DEVHQW�DQ\�QHJOLJHQFH��WKDW�'U��'DYLGVRQ�GLG

HYHU\WKLQJ�WKDW�KH�VKRXOG�KDYH�GRQH��DQG�\RX�DUH

MXVW�DQ�XQOXFN\����RQH�RI�WKRVH�XQOXFN\�WKDW�KDV�RQH

RI�WKHVH�NQRZQ�FRPSOLFDWLRQV�

7+(�&2857���:HOO��ZRXOG�\RX�DJUHH�ZLWK�PH�WKDW

LI�'U��%ULOO�GLG��LQ�IDFW��WROG�KHU�WKDW�WKLV�ZDV

GXH�WR�\RXU�VXUJHU\��WKDW�WKDW�ZRXOG�WULJJHU�WKH

UXQQLQJ�RI�WKH�VWDWXWH�RI�OLPLWDWLRQV�RQ�WKRVH

SURYLVLRQV"

05��:5,*+7���1R��VLU��,�GRQ
W��EHFDXVH�WKDW�LV

H[DFWO\�ZKDW�'U��'DYLGVRQ�WROG�KHU�WRR��WKDW���

XQOHVV�KH�WROG�KHU��LW�FRXOG�EH�D�UHVXOW�RI�WKH

VXUJHRQ�LQDSSURSULDWHO\�WUHDWLQJ�\RX�GXULQJ�\RXU

VXUJHU\��MXVW�WHOOLQJ�\RX�LW�ZDV�D�UHVXOW�RI�WKH

VXUJHU\�LV�H[DFWO\�LQ�OLQH�ZLWK�ZKDW�'U��'DYLGVRQ

WROG�KHU�WR�H[SHFW�DQ\ZD\��RU�WKDW�WKDW�FRXOG�EH�D

SRWHQWLDO�SRVVLELOLW\��

7+(�&2857���:KHQ�GR�\RX�FRQWHQG�WKDW�WKH

VWDWXWH�EHJDQ�WR�UXQ"

05��:5,*+7���$OO�ULJKW���,W�JRHV�WR�ZKDW�0V�
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6FDOLVH�ZDV�VD\LQJ�DV�ZHOO��DW�VRPH�SRLQW��\HV�

WKH\�NHSW�JHWWLQJ�WROG�RYHU�DQG�RYHU�DJDLQ�

HVVHQWLDOO\��WKHUH�LV�QRW�DQ\WKLQJ�WKDW�ZH�FDQ�GR

IRU�\RX���<RX�DUH�RQH�RI�WKRVH�IHZ�WKDW�UHFHLYH

DEVROXWHO\�DSSURSULDWH�WUHDWPHQW��EXW�IRU�ZKDWHYHU

UHDVRQ�\RX�MXVW�KDYH�WKLV�FRPSOLFDWLRQ���,W�LV�QRW

GXH�WR�DQ\ERG\
V�IDXOW��\RX�DUH�MXVW�RQH�RI�WKRVH

XQOXFN\�IHZ���

$QG�VKH�NHSW�JRLQJ�EDFN�WR�KLP���$QG�VKH�NHSW�

VKH�KDG�QR�QHJOLJHQFH�RU�QR����VKH�GLGQ
W�PLVV�D

GRFWRU
V�DSSRLQWPHQW���6KH�NHSW�JRLQJ�EDFN��DQG

EDFN��DQG�EDFN��DQG�VD\LQJ��+HOS�PH��\RX�NQRZ��LV

WKHUH�DQ\WKLQJ�WKDW�ZH�FDQ�GR���

)LQDOO\�VKH�VDLG��$OO�ULJKW��WKHVH�SHRSOH��\RX

NQRZ��DV�JRRG�DV�WKH\�DUH�WU\LQJ�WR�GR��DUH�QRW

JLYLQJ�PH�DQ\�VROXWLRQV���6R��WKH\�VDLG��/HW
V�JR

JHW�D�VHFRQG�RSLQLRQ���$QG�VR�WKH\�GLG�WKDW�,�WKLQN

LQ�$SULO��WKH\�GHFLGHG�WR�GR�WKDW���,W�WRRN�WKHP�D

ZKLOH�WR�JHW�DQ�DSSRLQWPHQW�ZLWK�D�QHXURVXUJHRQ�

7KH\�ZHQW�GRZQ�WR�*UHHQZRRG�

�:KHUHXSRQ��3ODLQWLII
V�([KLELW�1R�V�����PDUNHG

IRU�LGHQWLILFDWLRQ����

05��:5,*+7���$W�*UHHQZRRG�LV�ZKHUH�VKH�ZDV

ILUVW�LQIRUPHG�WKDW�VKH�KDG����KHUH�LV�D�FRS\�

7KLV�ZLOO�EH�([KLELW�����:KHUH�VKH�ZDV�ILUVW
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LQIRUPHG�WKDW�VKH�KDG�D�ULJKW�IUDFWXUHG�/��IDFHW

MRLQW��DQG�WKDW�DQ�HOHPHQW�RI�LQVWDELOLW\�DW�WKLV

OHYHO�FRXOG�FRUUHODWH�ZLWK�KHU�ULJKW�OHJ�SDLQ���6R�

WKDW�LV�QXPEHU�RQH�

�:KHUHXSRQ��3ODLQWLII
V�([KLELW�1R�V�����PDUNHG

IRU�LGHQWLILFDWLRQ����

05��:5,*+7���$QG�WKHQ�WKLV�ZLOO�EH�([KLELW���

7KLV�LV�D�FRS\�RI�WKH�DIILGDYLW�RI�RXU�H[SHUW

ZLWQHVV��<RXU�+RQRU���,W�LV�'U��'DYH\��KH�LV�DQ

RUWKRSHGLF�VXUJHRQ���+H�ZDV�XS�LQ�WKH�XSVWDWH��QRZ

KH�LV�GRZQ�LQ�)ORULGD�

7+(�&2857���)ORULGD"��

05��:5,*+7���)ORULGD��\HV��VLU���

7+(�&2857���+DQJ�RQ���/HW�PH�ORRN�DW�KLV

DIILGDYLW���

05��:5,*+7���$QG�VSHFLILFDOO\�WKH�ILUVW�EXOOHW

SRLQW���$QG�VSHFLILFDOO\��<RXU�+RQRU��LW�LV�WKH

IDLOLQJ�WR�LQVWDOO�LQVWUXPHQWDWLRQ�

7+(�&2857���+DQJ�RQ�

�3DXVH��

7+(�&2857���2ND\��VLU"

05��:5,*+7���<HV��VLU���$QG�VR�WKLV�ZDV

DFWXDOO\�WKH�ILUVW�WLPH�WKDW�VKH�OHDUQHG����KDG

HYHU�KHDUG�WKH�RSLQLRQ�WKDW�'U��'DYLGVRQ

HVVHQWLDOO\�UHPRYHG�D�SRUWLRQ�RI�KHU�IDFHW�MRLQW
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IURP�KHU�EDFN�

7+(�&2857���%XW�WKDW�LV�QRW�WKH�LVVXH�WKRXJK�

05��:5,*+7���,�NQRZ���

7+(�&2857���+DQJ�RQ���+DQJ�RQ���,W
V�QRW

ZKHWKHU�\RX�FDQ�IXOO\�GHYHORS�WKH�WKHRU\�RI�\RXU

FDVH��EXW�ZKHWKHU�RU�QRW�\RX�VKRXOG�NQRZ�WKDW�\RX

QHHG�WR�VWDUW�GHYHORSLQJ�WKH�WKHRU\�RI�WKH�FDVH

IURP�ZKDW�SRLQW�

05��:5,*+7���<HV��VLU��EXW�WKLV�ZDV�WKH�ILUVW

WLPH�WKDW�WKH�FOLHQW�HYHU�KHDUG�DQ\�PHQWLRQ�RU�DQ\

DOOHJDWLRQ��VXJJHVWLRQ��WKDW�WKHUH�ZDV�LQVXIILFLHQW

LQVWUXPHQWDWLRQ���$FWXDOO\�KH�LQVWDOOHG�QR

LQVWUXPHQWDWLRQ���6R��EDVLFDOO\�WKLV�ZDV�WKH�ILUVW

WLPH�WKDW�WKH�FOLHQW�KDG�KHDUG�WKDW�WKHUH�ZDV�D

SRWHQWLDO�WKDW�LQVXIILFLHQW�LQVWUXPHQWDWLRQ�KDG

EHHQ�SXW�LQ�

%XW��VR�DV�IDU�DV�WKH�REMHFWLYH�VWDQGDUG��ZK\

VKRXOG�VKH��DV�D�SDWLHQW��ZKHQ�VKH�ZDV�WROG�EHIRUH

WKH�RSHUDWLRQ�EHJDQ�WKDW��(YHQ�LI�,�JLYH�\RX

DSSURSULDWH�WUHDWPHQW��\RX�FRXOG�KDYH�ZRUVHQLQJ�RI

V\PSWRPV��\RX�FRXOG�KDYH�GHVWDELOL]DWLRQ�RI�\RXU

VSLQH��\RX�FRXOG�KDYH�QHUYH�LQMXU\���:K\�VKRXOG�WKDW

SDWLHQW��ZKHQ�WKRVH�V\PSWRPV�GHYHORS��ZK\�VKRXOG�VKH

QRW�EH�DEOH�WR�WUXVW�ZKDW�KHU�GRFWRU�WROG�KHU�LQ�WKH

EHJLQQLQJ�WR�VD\��2K���$QG�WKHUH�DUH�FRQWLQXHG
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DVVHUWLRQV�WR�KHU�WKDW�WKLV�ZDV�QRW�GXH�WR�DQ\�NLQG

RI�QHJOLJHQFH���6KH�ZDV�VSHFLILFDOO\�WROG�WKDW�WKHVH

NLQG�RI�WKLQJV�FDQ�KDSSHQ��DQG�WROG�RYHU�DQG�RYHU

DJDLQ�WKDW�WKHVH�ZHUH�WKH�UHVXOW�RI�QR�QHJOLJHQFH

ZKDWVRHYHU���6R��XQWLO�VKH�ZHQW�GRZQ�DQG�JRW�D

VHFRQG�RSLQLRQ�IURP�WKH�GRFWRU�LQ�*UHHQZRRG�ZDV�WKH

ILUVW�WLPH��DQG�WKDW�ZDV�LQ�$XJXVW�RI�������ZHOO

EHIRUH�ZKHQ�ZH�ILOHG�LQ�0DUFK���<RX�NQRZ��WKUHH

\HDUV��VR�ZH�ILOHG�ZHOO�EHIRUH�WKH�WKUHH�\HDU

VWDWXWH�ZRXOG�KDYH�UXQ�LI�WKH�GLVFRYHU\�NLFNHG�LQ�LQ

$XJXVW�RI������

7+(�&2857���/HW�PH�DVN�\RX�VRPHWKLQJ��0V�

6FDOLVH�

06��6&$/,6(���<HV��VLU�

7+(�&2857���<RX�DUH�VD\LQJ�ZKHQ�WKH\�GHFLGHG

WR�JR�WR�DQRWKHU�GRFWRU��WKDW�SXW�WKHP�RQ�QRWLFH�

%XW�WKDW�LV�QRW�XQXVXDO�ZKHQ�SHRSOH�JR�RXW�DQG�VD\�

,�QHHG�D�VHFRQG�RSLQLRQ���1RW�WKDW�,�IHHO�WKDW�KH

GLG�VRPHWKLQJ�ZURQJ��EXW�,
P�QRW�JHWWLQJ

LPSURYHPHQW���7KDW�LV�QRW�XQFRPPRQ�DW�DOO���%XW�,

ZDQW�WR�IRFXV�PRUH�RQ�WKDW�0DUFK��VW�WKLQJ�ZLWK�'U�

%ULOO���<RX�NQRZ��WKDW�VHHPV�WR�EH�LPSRUWDQW���

'LG�KH�HYHU�DWWULEXWH��WR�PDNH�D�EUDVV\�SRLQW�

VKH�ZDV�WROG�RI�WKHVH�SRWHQWLDO�VLGH�HIIHFWV�DQG

JLYHQ�WKHLU�LQIRUPHG�FRQVHQW�LQ�WKLV�FDVH��DQG�VKH
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FRQWLQXHG�WR�IROORZ�XS��QRERG\�VDLG�DQ\WKLQJ�WR

KHU����VKH�ZDV�JHWWLQJ�ZRUVH����WKDW�LV�VRPHWKLQJ

WKDW�FRXOG�KDSSHQ�EHFDXVH�RI�VXUJHU\�

,V�WKHUH�DQ\WKLQJ�LQ�%ULOO
V�QRWH�ZKHUH�KH�VD\V

LW�LV�D�GHYLDWLRQ�RI�VWDQGDUG�RI�FDUH"��:KLFK�,

GRXEW�WKHUH�LV�

06��6&$/,6(���1R��<RXU�+RQRU��EXW�QHLWKHU�LV

WKH�GRFXPHQW�WKDW�KH�VKRZHG�\RX�IURP�WKH�ODWHU

QHXURVXUJHU\�IRONV���7KH\�GLGQ
W�VD\�WKDW�WKHUH�ZDV

D�EUHDFK�RI�WKH�VWDQGDUG�RI�FDUH���%XW�ZH�GR�KDYH�D

0DUFK��WK�������QRWH�ZKHUH�WKH�SDWLHQW�VD\V����RU

LW�VD\V��7KH�ZLIH�ZDV�QRW�KDSS\�ZLWK�WKH�RIILFH�DQG

GLG�QRW�ZDQW�WR�FRPH�EDFN���6R��FOHDUO\��VKH
V

XQKDSS\�IRU�ZKDWHYHU�UHDVRQ�

/LNH�<RXU�+RQRU�SRLQWHG�RXW��VKH�GRHVQ
W�KDYH

WR�NQRZ�WKH�IXOO�UHDVRQ��GRHVQ
W�KDYH�WR�NQRZ�WKH

IXOO�LPSDFW�RU�WKH�ZKROH�WKHRU\�RI�OLDELOLW\��VKH

MXVW�KDV�WR�NQRZ��WKHUH�LV�VRPHWKLQJ�DERXW�WKLV�,

GRQ
W�OLNH��VRPHWKLQJ�WKDW�,�DP�QRW�KDSS\�ZLWK���$QG

,�WKLQN�WKDW�WKDW�GRHV�WULJJHU�WKH�GLVFRYHU\�UXOH�

$W�OHDVW�DV�RI�0DUFK�WKH��WK�������

05��68**6���-XGJH��PD\�,�EULHIO\"��

7+(�&2857���<HV��VLU���

05��68**6���6RPHWKLQJ�WKDW�KH�MXVW�VDLG��WKDW

0U��:ULJKW�VDLG��WKDW�JRW�PH�WKLQNLQJ�DERXW�WKLV
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NQRZQ�FRPSOLFDWLRQ���:HOO��LVQ
W�WKDW�D�NQRZQ���

-XGJH��WKH�YDVW�PDMRULW\�RI�WKH�VXUJLFDO�FDVHV�,

KDYH�����SOXV�SHUFHQW��DUH�ODZVXLWV�DERXW�D�NQRZQ

FRPSOLFDWLRQ���(YHQ�WKRXJK�WKH�FRQVHQW�VD\V��<RX

FDQ�LQMXUH�\RXU�ERZHO��,�JXDUDQWHH�\RX��LI�\RX�JR

WDNH����SHUIRUP�D�KHUQLD�UHSDLU�DQG�\RX�LQMXUH

VRPHRQH
V�ERZHO��WKH\�DUH�JRLQJ�WR�VXH�\RX�DQ\ZD\�

6R��WKLV�LGHD�WKDW��:HOO��WKH\�WROG�KHU�WKHVH

DUH�NQRZQ�FRPSOLFDWLRQV��VR�WKH\�KDYH�UHDVVXUHG�KHU

WKHUH�DUH�NQRZQ�FRPSOLFDWLRQV���7KDW�GRHVQ
W�WROO

WKH�VWDWXWH�RI�OLPLWDWLRQV�RU�WULJJHU�WKH�VWDWXWH�RI

OLPLWDWLRQV��RU�HOVH�WKHUH�ZRXOGQ
W�EH�D�VWDWXWH�RI

OLPLWDWLRQV�LQ�D�FDVH�LQ�ZKLFK�D�SDWLHQW�H[SHULHQFHG

D�NQRZQ�FRPSOLFDWLRQ���,�MXVW�GRQ
W�WKLQN�WKDW

DUJXPHQW�LV�SHUVXDVLYH�

7+(�&2857���$OO�ULJKW��JX\V���/HW�PH�UHDG�\RXU

PHPRUDQGD���$QG�GLG�,�JHW�\RXUV"

05��:5,*+7���1R��VLU��EXW�,�GR�KDYH�DQRWKHU

SRLQW�WR�JR�RYHU�EULHIO\�DV�ZHOO�

7+(�&2857���2ND\�

05��:5,*+7���)LUVW�RII��DV�WR�WKDW��,�ZRXOG

VD\��LQ�DGGLWLRQ�WR�ZKDW�7UH\�LV�VD\LQJ��,�WKLQN

WKH�SODLQWLII�ZLOO�WHVWLI\�WKDW�GHIHQGDQWV�GR�QRW

FOHDQ�KDQGV�LQ�EULQJLQJ�WKLV�EHFDXVH�WKH\

DIILUPDWLYHO\����LW�ZDVQ
W�OLNH��\RX�NQRZ��VKH�KDG
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SRVW�RSHUDWLYH�FRPSOLFDWLRQV�DQG�MXVW�VKRXOG�KDYH

NQRZQ���7KH\�UHSHDWHGO\�WROG�KHU�WKDW�WKH\�JDYH

DSSURSULDWH�WUHDWPHQW��DSSURSULDWH�WUHDWPHQW��DQG

VKH�WUXVWHG�WKHP�

7KH�RQO\�RWKHU�SRLQW��<RXU�+RQRU��DQG�LW�LV

SRLQW�QXPEHU�WZR�LQ�P\�EULHI�WKDW�,�ZLOO�KDQG�WR�\RX

LV��HYHQ�LI�WKH�&RXUW�ZHUH�WR�UXOH�WR�GLVPLVV�RU

VXPPDU\�MXGJPHQW�IRU�WKH�DFWXDO�PHGLFDO�PDOSUDFWLFH

DFWLRQ�UHODWHG�WR�WKH�VXUJHU\��WKHUH�DUH�WZR�RWKHU

FDXVHV�RI�DFWLRQ��ODFN�RI�LQIRUPHG�FRQVHQW��DQG

QHJOLJHQW�VXSHUYLVLRQ�E\�$Q0HG�+RVSLWDO�

7+(�&2857���6RUU\��ZKDW�LV�WKH�ODVW�RQH"

05��:5,*+7���1HJOLJHQW�VXSHUYLVLRQ�DJDLQVW

$Q0HG�+RVSLWDO���%RWK�RI�WKRVH�UHODWH�RQO\�WR�WKH

IDFW�WKDW�'U��'DYLGVRQ�ZDV�SHUIRUPLQJ�RSHUDWLRQV

ZKLOH�LQ�WKH�PLGVW�RI�DQ�DOFRKRO�VXEVWDQFH�DEXVH

UHODSVH���$QG�WKDW�LV�VSHFLILF�LQIRUPDWLRQ�WKDW

ZRXOG�WULJJHU�WKRVH�FDXVHV�RI�DFWLRQ���

0V��&KDEHN�ZDV�QRW�DZDUH�RI�DQ\WKLQJ�UHODWHG�WR

'U��'DYLGVRQ
V�DOFRKRO�DEXVH�XQWLO��EDVLFDOO\��ODVW

\HDU���6R��VKH�ZRXOG�EH�ZHOO�ZLWKLQ�WKH�WKUHH�\HDU

VWDWXWH�RI�OLPLWDWLRQV�IRU�WKRVH�WZR�FDXVH�RI

DFWLRQV���(YHQ�LI�WKH�&RXUW�ZHUH�WR�UXOH�WKDW�WKH

ILUVW�FDXVH�RI�DFWLRQ�IRU�WKH�PHGLFDO�PDOSUDFWLFH

IRU�WKH�VXUJHU\�LWVHOI�VKRXOG�EH�JUDQWHG��ZKLFK�ZH
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GRQ
W�WKLQN�WKDW�LW�VKRXOG�

7+(�&2857���,�GR�QRW�GLVDJUHH�ZLWK�KLP�RQ

WKDW�

06��6&$/,6(���2Q�WKDW��,�WKLQN��DJDLQ��LW�JHWV

EDFN�WR�WKH�SRLQW�RI��0V��&KDEHN
V�VXUJHU\�ZDV�WKH

YHU\�ILUVW�VXUJHU\��VR�,�GRQ
W�NQRZ�KRZ�WKHUH�FDQ

EH�HYHQ�DQ\�FDVH�RU�FODLP�WKDW�WKH�KRVSLWDO

QHJOLJHQWO\�VXSHUYLVHG�'U��'DYLGVRQ�EHFDXVH�WKDW�LV

��

7+(�&2857���:HOO��PD\EH�WR�WKDW�RWKHU�LVVXH�

EXW�ZH�DUH�WDONLQJ�DERXW�VWDWXWH�RI�OLPLWDWLRQV�

06��6&$/,6(���<HV��VLU���

7+(�&2857���$QG�,�DJUHH�ZLWK�0U��:ULJKW�RQ

WKDW���7KHUH
V�QR�ZD\�IRU�KHU�WR�KDYH�NQRZQ�DOO�RI

WKLV�LQIRUPDWLRQ�XQWLO�ODWHU�RQ����PXFK��PXFK�PRUH

UHFHQWO\��ODVW�\HDU���

05��:5,*+7���2FWREHU�RI������

06��6&$/,6(���$JDLQ��ZKLFK�JHWV�EDFN�WR�WKH

)DFHERRN�SRVW��DQG��\RX�NQRZ��DIWHU�VKH�VDZ�WKH

)DFHERRN�SRVW��WKDW�LV�ZKDW�WKHQ�SURPSWHG�KHU�WR

EULQJ�WKDW�

7+(�&2857���2ND\�

05��68**6���-XGJH��FDQ�\RX�KDYH�DQ�LQIRUPHG

FRQVHQW�FODLP�LI�\RX�GRQ
W�KDYH�WKH����ZRXOGQ
W�WKH

XQGHUO\LQJ�PHGLFDO�QHJOLJHQFH�FODLP����
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7+(�&2857���,QIRUPHG�FRQVHQW��,�WKRXJKW�WKDW

ZDV�SDUW�RI�WKH�PHG�PDO�FDVH�

05��68**6���<HV��,�GLG�WRR���6R��ZRXOGQ
W�WKH

VWDWXWH�RI�OLPLWDWLRQV�UXQ�IURP�WKH�VDPH�WLPH"��

7+(�&2857���:HOO��,�WKLQN�WKDW�LI�,�ZHUH�WR

JUDQW�VXPPDU\�MXGJPHQW��LW�ZRXOG�EH�WKH�QHJOLJHQW

���

05��:5,*+7���<RXU�+RQRU��LQIRUPHG�FRQVHQW

GRHVQ
W�DOORZ�DQ\�PHGLFDO�PDOSUDFWLFH�LQ�WKH�DFWXDO

VXUJHU\���<RX�FDQ�KDYH�D�FODLP�IRU�ODFN�RI�LQIRUPHG

FRQVHQW�HYHQ�LI�WKH�VXUJHU\�JRHV�ILQH�DQG

HYHU\WKLQJ�LV�JRRG���$QG�WKDW�LV�EODFN�OHWWHU�ODZ�

,�FDQ�JLYH�\RX�D�EULHI�RQ�WKDW�LI�\RX�ZRXOG�OLNH��

7+(�&2857���<HV��VHQG�PH�RQH���

05��:5,*+7���2ND\���

7+(�&2857���$QG�JLYH�PH�\RXU�EULHI�QRZ�WRR�

05��:5,*+7���<HV��VLU���

05��68**6���-XGJH��,�UHDOL]H�WKDW�ZH�DUH

WDNLQJ�XS�PRUH�WLPH�WKDQ�ZH�VKRXOG�

7+(�&2857���<RX�GRQ
W�HYHU�UHDOL]H�WKDW�

05��68**6���6RPHRQH�KDV�JRW�WR�OLVWHQ��-XGJH�

0\�ZLIH�GRHVQ
W�ZDQW�WR�KHDU�PH���0\�NLGV�GRQ
W

ZDQW�WR�KHDU�PH���0\�VWDII�GRHVQ
W�ZDQW�WR�KHDU�PH�

6RPHRQH�KDV�JRW�WR�OLVWHQ�WR�PH��-XGJH���

-XGJH��RQ�WKH����JRLQJ�EDFN�WR�WKH�0RWLRQ�WR
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&RPSHO���$QG�XQGHUVWDQGLQJ�WKDW�,
P�UHO\LQJ�XSRQ�WKH

EULHI��,
P�QRW�JRLQJ�WR�UXQ�EDFN�WKURXJK�HYHU\WKLQJ�

,�GR�MXVW�ZDQW�WR�PDNH�D�FRXSOH�RI�TXLFN�SRLQWV�

-XGJH��DV�LW�UHODWHV�WR�OLPLWDWLRQV�RQ�SURGXFWLRQ�

6R��LQ�7KRPDV��ZH�KDYH�JRW����WKH�&RXUW�ORRNV

DW�WKH�WHVWLPRQ\�DQG�VD\V��*ROO\��'DYLGVRQ��LW�ORRNV

OLNH�\RX�ZHUH�QRW�IRUWKULJKW�LQ�\RXU�WHVWLPRQ\��KHUH

SODLQWLII��KHUH�DUH�WKH�UHFRUGV�ZKLFK�DUH

FRQWUDGLFWHG���([FXVH�PH��WKH\�FRQWUDGLFW�\RXU

WHVWLPRQ\���$QG�WKHQ��LQ�5LJJLQV��ZH�KDYH�JRW�D

FRPSDULVRQ��,�SUHVXPH��RI�WKH�WHVWLPRQ\�DQG�LQ�WKH

UHFRUGV��DQG�\RX�JUDQWHG�SURGXFWLRQ�RI�DOO�RI�WKHP���

$QG�P\����DQG�LQ�WKLV�FDVH��VKRXOGQ
W�LW����LQ

DOO�RI�WKHVH�FDVHV��VKRXOGQ
W�WKH�SURGXFWLRQ�EH

OLPLWHG�WR��IRU�RQH��RQO\�WKRVH�PDWWHUV���

7+(�&2857���/HW�PH�JR�EDFN���,
P�LQWHUUXSWLQJ

\RX��EXW�OHW�PH�VD\�WKLV���%HIRUH�,�GLGQ
W�KDYH�WKH

RSSRUWXQLW\�WR�KDYH�UHDG�'U��'DYLGVRQ
V�GHSRVLWLRQ���

05��68**6���5LJKW���

7+(�&2857���$QG�EHIRUH�,�ZDV�ORRNLQJ�VROHO\�DW

WKH�WUHDWPHQW�UHFRUGV��ZKDW�D�QHJOLJHQW�IDFLOLW\

LV���

05��68**6���5LJKW��

7+(�&2857���$QG�WKHQ�WKH�DUJXPHQW�ZDV�PDGH��,

WKLQN�E\�\RX��WKDW�KH
V�DGPLWWHG�DOO�RI�WKLV�VWXII�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

- 76 -



������

:KHQ�,�UHDG�KLV�GHSRVLWLRQ��,�GLVDJUHHG�ZLWK�WKDW�

,�WKRXJKW�WKDW�KH�ZDV�YDJXH�RQ�LW���:KLOH�KH

DGPLWWHG�D�OLWWOH�ELW�KHUH�DQG�WKHUH��LW�ZDV�QRW

FRQVLVWHQW�DQG�ZDV�QRW�FRQVLVWHQW�ZLWK�KLV

WUHDWPHQW�UHFRUGV�DQG�VWDWHPHQWV�LQ�WKH�WUHDWPHQW

UHFRUGV�DW�DOO���

6R��,�WKRXJKW�WKDW�LW�DOO�VKRXOG�FRPH�RXW

EHFDXVH�D�UHYLHZ�ZLOO�FODULI\�RQH�RU�WKH�RWKHU���+LV

WHVWLPRQ\��DQG�\RX�DUH�SUREDEO\�DERXW�WLUHG�RI

VHHLQJ�LW���6R��ZKDW�LV�WKH�GLIIHUHQFH�LQ�WKHVH

FDVHV�QRZ"

05��68**6���:HOO��RQH��LW�VKRXOG�EH�RQ�D

FDVH����,�ZRXOG�WKLQN�WKDW�WKH�FRPSDULVRQ��IRU

LQVWDQFH��LQ�0DUFKEDQNV��LV�KLV�WHVWLPRQ\�LQ

0DUFKEDQNV�DV�WR�WKH�UHFRUGV���1RW�FRPSDULVRQ�WR

WKH�5LJJLQV
�WHVWLPRQ\���,�UHVSHFWIXOO\�GLVDJUHH

WKDW�KLV�WHVWLPRQ\����

7+(�&2857���,�NQRZ�\RX�GR���,�NQRZ�\RX�GR�

05��68**6���7KDW�LV�ZK\�,�EULHIHG�LW�IRU�WHQ

SDJHV���%XW�,�GRQ
W�WKLQN�WKH\�DUH�LQFRQVLVWHQW�

%XW�,�UHVSHFW��REYLRXVO\��\RXU�RSLQLRQ�RWKHUZLVH�

%XW�,�ORVW�P\�WUDLQ�D�OLWWOH�ELW�

2K��WKH�VHFRQG�SDUW�RI�LW�WKRXJK��-XGJH��LV

DVVXPLQJ�DUJXHQGR�WKDW�WKH\�DUH�UHOHYDQW���)RU

LQVWDQFH��LQ�5LJJLQV��WKH�GDWH�RI�VXUJHU\�,�WKLQN
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ZDV�$XJXVW���QG���:RXOGQ
W�WKH�UHFRUGV�UHODWHG�WR

HYHQWV�DQG�FRQGLWLRQ�RQO\�EH�UHOHYDQW�XS�XQWLO�WKH

GD\����VR��WKH�WKHUDS\�UHFRUGV�WKDW�UHIOHFW

WUHDWPHQW�DQG�HYHQWV�OHDGLQJ�XS�WR�WKH�GDWH�RI

VXUJHU\�FRXOG�DUJXDEO\�EH�UHOHYDQW�

%XW�KRZ�FDQ�KLV�WUHDWPHQW�DQG�HYHQWV�DQG�IUDPH

RI�PLQG��DOFRKRO�DEXVH��HW�FHWHUD��DIWHU�WKH�GDWH�RI

WKH�FDUH�LQ�TXHVWLRQ���

7+(�&2857���7KH�UHFRUGV�FRQWDLQ�KLVWRU\�

VWDWHPHQWV�IURP�KLP�DERXW�WKH�RQVHW�RI�KLV�SUREOHPV

WKDW�DUH�LQFRQVLVWHQW�ZLWK�KLV�GHSRVLWLRQ

WHVWLPRQ\���,�ZLOO�DJUHH�ZLWK�\RX�WKDW�KLV

FRQGLWLRQ�DW�WKH�WLPH�WKDW�KH�ZDV�EHLQJ�WUHDWHG�LV

QRW�UHOHYDQW�WR�WKH�SHWLWLRQ�DW�WKH�WLPH�RI�WKHVH

VXUJHULHV�WKDW�WKH�PDOSUDFWLFH�FDPH�DERXW���7KDW

ZRXOG�EH�FRUUHFW�

+RZHYHU��ZKHQ�KH
V�PDNLQJ�VWDWHPHQWV�WR�GRFWRUV

IRU�SXUSRVHV�RI�WUHDWPHQW�WKDW�DUH�LQFRQVLVWHQW�ZLWK

KLV�VZRUQ�GHSRVLWLRQ�WHVWLPRQ\��RU�YDJXH�DW�EHVW��RU

DPELJXRXV�DW�EHVW��,�WKLQN�FODULI\LQJ�WKRVH�LVVXHV

EDFN�LQ�WLPH�LV�UHOHYDQW�WR�WKLV�

05��68**6���,�XQGHUVWDQG���,
P�QRW�VWDWLQJ�P\

SRLQW�FOHDU�

7+(�&2857���2ND\�

05��68**6���2ND\���:KDW�,�DP�VD\LQJ�LV��'U�
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'DYLGVRQ�JLYLQJ�WHVWLPRQ\����RU��H[FXVH�PH��JLYLQJ

���WDONLQJ�WR�KLV�WKHUDSLVW�LQ�-DQXDU\�RU�0DUFK�

ZKHQHYHU�LW�ZDV���+H
V�WDONLQJ�DERXW�HYHQWV�IURP

WKH�SDVW��ULJKW���,�XQGHUVWDQG�\RXU�UXOLQJ�WKDW��LI

KH
V�WDONLQJ�DERXW�HYHQWV�LQ�$XJXVW��DW�WKH�WLPH�RI

WKH�VXUJHU\��\HV��WKDW�PDNHV�VHQVH���,I�KH
V

WDONLQJ�DERXW�WKH�PRQWKV�DQG�\HDUV�WKDW�SURFHHG

WKDW�GDWH�RI�VXUJHU\��$XJXVW���QG��,�XQGHUVWDQG�WKH

&RXUW
V�UXOLQJ���%XW�LI�KH
V�WDONLQJ�DERXW�HYHQWV

LQ�2FWREHU��WZR�PRQWKV�DIWHU�VXUJHU\��LQ�'HFHPEHU�

IRXU�PRQWKV�DIWHU�VXUJHU\��LQ�-DQXDU\�DIWHU�KH
V

GRQH�GRLQJ�VXUJHU\�

7+(�&2857���7KH�IDFW�WKDW�,�VDLG�WKDW�WKH\�DUH

GLVFRYHUDEOH�GRHVQ
W�PHDQ�WKDW�WKH\�DUH�DGPLVVLEOH�

2ND\"��7KRVH�DUH�WZR�WRWDOO\�GLIIHUHQW�VWDQGDUGV

WKDW�DUH�WR�EH�PHW�DW�VRPH�SRLQW�LQ�WKLV�FDVH��RU

WKHVH�FDVHV���%XW�ULJKW�QRZ��P\�WKRXJKW�ZDV�

FODULI\�DOO�RI�WKH�LVVXHV��,�ZLOO�UHYLHZ�WKH
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Anita and James Chabek, 
 

Plaintiffs,  
 
         vs.  
 
AnMed Health and Larry Davidson, MD,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No. 2021NI0400011 
 
 
 

Amended 
Statement of Facts 

 
 
 

 
Plaintiff, complaining of Defendants herein, would respectfully show unto the 

 
Court and allege as follows: 

 
1. Plaintiff Anita Chabek (hereinafter "Mrs. Chabek") is a resident of the County of 

Anderson, State of South Carolina. 

2. Plaintiff James Chabek (hereinafter "Mr. Chabek") is a resident of the County of 

Anderson, State of South Carolina 

3. Defendant, AnMed Health is a corporation organized pursuant to the laws of 

the State of South Carolina as a private corporation in the County of Anderson, State of South 

Carolina. At all relevant times herein, AnMed held itself out to the public-at-large and to 

Plaintiff(s) as operating a physician practice specializing in the field of neurosurgery and its 

employees were held out to be competent in the ordinary and customary standards of care 

provided by medical practitioners in the field of neurosurgery. 

4. Defendant, Larry Davidson, MD (hereinafter "Dr. Davidson"), was, upon 

information and belief, a physician specializing in the field of neurosurgery and at all times 

relevant herein, was a resident of the County of Anderson, State of South Carolina.  Also, at 

all relevant times herein, Dr. Davidson held himself out to the public-at- large and to Plaintiff(s) 
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as a skilled and competent surgeon in the ordinary and customary standards of medicine 

provided by practitioners in the field of neurosurgery. Also, at all relevant times herein, Dr. 

Davidson acted within the scope of his employment as an agent, servant, or employee of AnMed 

Health. 

5. Upon information and belief, Dr. Davidson negligently performed surgery and 

caused injury to Mrs. Chabek on August 22, 2017.   

6. Dr. Davidson is an alcoholic who had an alcohol relapse and started drinking 

alcohol again in early 2016.   

7. Over the next year into 2017, Dr. Davidson – although being a former alcoholic – 

continued to drink alcohol even though he had a persistent desire to stop.  Additionally, the 

frequency of Dr. Davidson’s drinking increased over time.   

8. By October 2017, the frequency of Dr. Davidson’s drinking had progressed to the 

point to where he was drinking every day that he was not on call.   

9. Upon information and belief, Dr. Davidson continued to perform his normal 

workload of spinal and other forms of neurosurgeries while continuing drink almost daily for the 

next three months.   

10. Rather than choosing to stop performing neurosurgery to address his substance 

abuse relapse, he chose to continue to perform very delicate neurosurgeries putting his patient at 

increased risk of surgical complications.   

11. Fortunately for the Anderson community, Dr. Davidson was charged with a DUI 

on December 22, 2017 while on a family vacation in California forcing him to report this situation 

to AnMed Health and for him to come clean regarding his alcohol substance abuse problem. 
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12. If not for the DUI, Dr. Davidson would have most likely continued to perform 

delicate spinal and other neurosurgeries while in the midst of an alcohol substance abuse relapse 

and drinking most every day.   

13. Dr. Davidson never informed Mrs. Chabek that he was actively dealing with a 

substance abuse relapse so that she would have appropriate information to consent to her surgical 

procedure and/or have sufficient information to decide whether Dr. Davidson would be the best 

surgeon to perform her operation.   

14. If Mrs. Chabek had been informed that Dr. Davidson, an alcoholic and was 

currently dealing with an alcohol substance abuse relapse, she would have chosen not to proceed 

with the surgery by Dr. Davidson.   

15. As a result of the surgery with Dr. Davidson, Mrs. Chabek suffered significant 

surgical complications.     

16. Plaintiffs are informed and believe that Dr. Davidson failed to provide Mrs. 

Chabek proper medical treatment. 

17. The failure to provide proper medical treatment to Mrs. Chabek was the direct 

and proximate result of and was caused and occasioned by the negligence, carelessness, 

gross negligence, and reckless conduct on the part of Larry Davidson, MD and/or other 

employees of AnMed in failing to possess and exercise that degree of care, competence, and 

skill ordinarily and customarily possessed and exercised by neurosurgeons and employees of 

an neurosurgery practice under similar circumstances and thereby rendered improper medical 

treatment to Mrs. Chabek by deviating from and falling below the prevailing and acceptable 

standards of care in one or more of the specifications as set forth below: 

a. in failing to exercise the technical skills expected to be employed by a 
reasonably prudent neurosurgeon;  
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b. In failing to properly inform patients that Dr. Davidson was dealing with an 

alcohol substance abuse relapse as part of proper informed consent in 
providing to patients the information necessary to make an informed decision 
as to whether to undergo a surgical procedure with Dr. Davidson;  

 
c. In AnMed’s failure to properly supervise its physicians with a known history 

of alcohol substance abuse to prevent Dr. Davidson from continuing to 
perform surgeries in light of significant warnings signs that he was suffering 
from an alcohol substance abuse relapse;  

 
d. In AnMed’s failure to properly inform those tasked with supervising Dr. 

Davidson that he was an alcoholic so that they could recognize significant 
warning signs of an alcohol substance abuse relapse when they appeared;   

 
e. In AnMed’s failure to properly inform the staff at AnMed Health Spine and 

Neurosurgery of Dr. Davidson’s alcoholism so that they could help monitor 
Dr. Davidson and report the significant warning signs of an alcohol substance 
abuse relapse when they appeared; and  
 

f. in such other action or inaction that may be shown at trial. 

 

The affidavit of a medical professional is attached hereto and is incorporated herein 
by this reference. 
 

18. As a direct and proximate result of the acts and/or omissions as herein alleged 

of Larry Davidson, MD and/or other employees of AnMed, Mrs. Chabek suffered the following 

damages in the past and will suffer these damages in the future:   

a. past medical expenses and future medical expenses that are reasonably 
certain to occur; 
 

b. past physical pain and mental suffering and future physical pain and 
mental suffering that are reasonably certain to occur; 

 
c. lost wages;  

 
d. loss of value of household services; and 

 
e. substantial loss and/or degradation of enjoyment of life. 

 
19. The acts and omissions of Larry Davidson, MD were reckless, willful, wanton, 

grossly negligent and in conscious disregard of the rights of Mrs. Chabek.  Accordingly, punitive 
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damages should be awarded to punish Larry Davidson, MD; to deter like defendants from 

engaging in similar conduct in the future; and to vindicate the rights of Ms. Adams which were 

wrongfully invaded. 

20. Furthermore, following Ms. Chabek surgery in August 22, 2017, she was told by 

Dr. Davidson and subsequent AnMed providers that the complications she was experiencing 

were known risks that can occur with her surgery and were not the result of any inappropriate 

treatment or medical negligence.   

21. As a result, trusting the representations made to her by AnMed and Dr. Davidson,  

had no reason to suspect that there was a possibility that her complications were due to medical 

malpractice.   

22. After suffering through continued right lower extremity pain, hip, and back pain 

for several months, she decided to get a second opinion and went to Advanced Spine and 

Neurosurgical Associates in Greenwood, SC in July 2018.   

23. New imaging was done and Ms. Chabek first learned that her continued pain was 

likely due to a fracture L5 facet joint in August 2018. 

24. It was a this point in August 2018 that Ms. Chabek first had a reason to suspect 

and/or first discovered that her injuries could have been a result of medical malpractice relating 

back to the August 22, 2017 procedure and should not have been expected to know by the 

exercise of reasonable diligence at any time prior to August 2018 that she had a cause of action 

for medical malpractice.   

FOR A FIRST CAUSE OF ACTION – MEDICAL NEGLIGENCE 
 

25. The   relevant   and   consistent   allegations of   paragraphs   1-24   are incorporated 

herein by this reference. 
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26. As a direct and proximate result of the acts and/or omissions as herein alleged 

of Larry Davidson, MD and/or other employees of AnMed, Mrs. Chabek suffered the following 

damages in the past and will suffer these damages in the future:   

a. past medical expenses and future medical expenses that are reasonably 
certain to occur; 
 

b. past physical pain and mental suffering and future physical pain and 
mental suffering that are reasonably certain to occur; 

 
c. alteration of lifestyle;  

 
d. mental anguish; 

 
e. mental distress; 

 
f. anxiety;  
 
g. loss of value of household services; and 
 
h. substantial loss and/or degradation of enjoyment of life. 

 
27. Plaintiff, Anita Chabek, is informed and believes that, based upon the allegations 

set forth herein, judgment should be rendered against Larry Davidson, MD and AnMed Health, 

jointly and severally, for actual damages and punitive damages against Larry Davidson, MD in 

such fair, just and reasonable amounts as may be determined by a jury. 

FOR A SECOND CAUSE OF ACTION – LACK OF INFORMED CONSENT 

28. The   relevant   and   consistent   allegations of   paragraphs   1-27   are incorporated 

herein by this reference. 

29. Prior to commencing with the surgical procedure, Dr. Davidson had a duty to 

adequately disclose to Mrs. Chabek the proposed diagnostic, therapeutic or surgical procedure to 

be undertaken, the material risks involved therein and the alternatives available, if any, so that a 

patient of ordinary understanding confronted with these disclosures, and faced with a choice of 
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undergoing the proposed treatment or selecting an alternative process or preferring refusal to all 

surgical relief, may, in reaching a decision, intelligently exercise his or her judgment by balancing 

the probable risks against the probable benefits. 

30. Plaintiffs are informed and believe that Dr. Davidson failed to adequately disclose 

to Mrs. Chabek the material risks involved and the alternatives available.  Specifically – Dr. 

Davidson never informed Mrs. Chabek that he was actively dealing with a substance abuse relapse 

so that she would have appropriate information to consent to her surgical procedure and/or have 

sufficient information to decide whether Dr. Davidson would be the best surgeon to perform her 

operation.   

31. If Mrs. Chabek had been informed that Dr. Davidson was an alcoholic and was 

currently dealing with an alcohol substance abuse relapse, she would have chosen a different 

surgeon to perform her surgery. 

32. Dr. Davidson’s inadequate discussions of the risks and benefits of the procedure 

constitutes a separate occurrence of negligence from the negligence performed during the surgery 

given that: (1) lack of informed consent is a cause of action in and of itself that does not require 

medical malpractice to be pled, and (2) the discussion regarding the risks / benefits of the surgery 

were discussed well before the negligent surgery as was not part of an unfolding sequence of 

events which proximately flowed from a single act of negligence. 

33. Plaintiffs are informed and believe that, based upon the allegations set forth 

herein, judgment should be rendered against Larry Davidson, MD and AnMed Health, jointly 

and severally, for actual damages and against Larry Davidson, MD for punitive damages, in 

such fair, just and reasonable amounts as may be determined by a jury. 

FOR A THIRD CAUSE OF ACTION – NEGLIGENT SUPERVISION 
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34. The   relevant   and   consistent   allegations of   paragraphs   1-33   are incorporated 

herein by this reference. 

35. Plaintiffs, upon information and belief, consider it likely that AnMed hospital 

either knew and/or had reason to suspect that Dr. Davidson was dealing with substance abuse 

issues prior to her surgery.     

36. If AnMed knew and/or had reason to suspect that Dr. Davidson was dealing with 

substance abuse issues, AnMed would have a duty to protect their patients from Dr. Davidson by 

ensuring that Dr. Davidson only performed surgeries with a proctor, had supervision of some kind, 

or be precluded from performing surgeries until such time as he was no longer dealing with 

substance abuse issues.   

37. If AnMed knew or had reason to suspect that Dr. Davidson was dealing with 

substance abuse issues, AnMed would have failed in its duty to protect its patients by failing to 

properly supervise its employee.  This failure and/or lack of caring by AnMed resulted in Dr. 

Davidson being allowed to perform surgery to Mrs. Chabek while dealing with substance abuse 

issues consequently caused the preventable permanent injury to Mrs. Chabek due to Dr. 

Davidson’s negligent treatment.   

38. AnMed’s negligent supervision of Dr. Davidson constitutes a separate occurrence 

of negligence from the negligence performed during the surgery given that the negligence was 

performed by different individuals other than Dr. Davidson and was not part of an unfolding 

sequence of events which proximately flowed from a single act of negligence. 

39. Plaintiffs are informed and believe that, based upon the allegations set forth 

herein, judgment should be rendered against AnMed Health, for actual damages and for 

punitive damages, in such fair, just and reasonable amounts as may be determined by a jury. 

ELECTRO
NICALLY FILED - 2021 Jun 08 11:35 AM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2021NI0400011

- 94 -



9 
 

FOR A FOURTH CAUSE OF ACTION – GENERAL NEGLIGENCE 

40. The   relevant   and   consistent   allegations of   paragraphs   1-39   are incorporated 

herein by this reference. 

41. AnMed and Dr. Davidson a duty to exercise ordinary and reasonable care to ensure 

that no unnecessary harm would befall the patient.   

42. The statutory definition of medical malpractice found in section 15-79-110(6) does 

not impact a hospital or medical providers' ordinary obligation to reasonably care for patients with 

respect to nonmedical, administrative, ministerial, or routine care.  Thus, medical providers are 

still subject to claims sounding in ordinary negligence. 

43. No expert testimony is necessary to aid a jury’s determination of fault in a situation 

where a hospital decides to allow and/or a surgeon decides to continue to perform surgeries in the 

midst of dealing with substance abuse issues.    

44. If the jury were to determine that AnMed knew or should have known of Dr. 

Davidson’s substance abuse, allowed Dr. Davidson to continue to perform surgeries unsupervised, 

and failed to protect their patients from Dr. Davidson, then the jurors can easily understand that 

AnMed breached its duty of ordinary and reasonable care to ensure that no unnecessary harm 

would befall the patient without the need for expert testimony.   

45. If the jury were to determine that Dr. Davidson was dealing with substance abuse 

but continued to perform surgeries in the midst of these difficulties instead of seeking immediate 

help for his problems, then the jurors can easily understand that Dr. Davidson breached his duty 

of ordinary and reasonable care to ensure that no unnecessary harm would befall the patient 

without the need for expert testimony.   

ELECTRO
NICALLY FILED - 2021 Jun 08 11:35 AM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2021NI0400011

- 95 -



10 
 

46. As a direct and proximate result of AnMed’s and Dr. Davidson’s failures to 

properly perform their duties of ordinary and reasonable care to ensure that no unnecessary harm 

would befall the patient, Mrs. Chabek has suffered permanent injury, harms, and losses.     

47. Furthermore, this failure of the Defendants to properly perform their duty of 

ordinary and reasonable care to ensure that no unnecessary harm would befall the patient was 

willful, wanton, grossly negligent and in conscious disregard of the rights of Mrs. Chabek.  

Accordingly, punitive damages should be awarded to punish AnMed and Larry Davidson, MD; 

to deter like defendants from engaging in similar conduct in the future; and to vindicate the rights 

of Ms. Adams which were wrongfully invaded. 

48. Plaintiffs are informed and believe that, based upon the allegations set forth 

herein, judgment should be rendered against AnMed Health and Larry Davidson, MD, for 

actual damages and for punitive damages, in such fair, just and reasonable amounts as may be 

determined by a jury. 

WHEREFORE, Plaintiff, Bessie Adams, respectfully demand and pray as follows: 

(a) for a trial by jury pursuant to Rule 38(b) of the SCRCP; 
 

(b) for judgment under the first cause of action against Larry Davidson, MD 
and AnMed Health, jointly and/or severally, for actual damages and against 
Larry Davidson, MD for punitive damages in such fair, just, and reasonable 
amount as may be determined by a jury, which the Plaintiff alleges to be in 
excess of One Hundred Thousand and No/100 ($100,000) Dollars actual 
damages, such allegation being made for the purpose set forth in Rule 30(h) 
of the SCRCP; 

 
(c) for judgment under the second cause of action against Larry Davidson, MD 

and AnMed Health, jointly and/or severally, for actual damages and against 
Larry Davidson, MD for punitive damages in such fair, just, and reasonable 
amount as may be determined by a jury, which the Plaintiff alleges to be in 
excess of One Hundred Thousand and No/100 ($100,000) Dollars actual 
damages, such allegation being made for the purpose set forth in Rule 30(h) 
of the SCRCP; 
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(d) for judgment under the third cause of action against AnMed Health, for 
actual damages and for punitive damages in such fair, just, and reasonable 
amount as may be determined by a jury, which the Plaintiff alleges to be in 
excess of One Hundred Thousand and No/100 ($100,000) Dollars actual 
damages, such allegation being made for the purpose set forth in Rule 30(h) 
of the SCRCP; 

 
(e) for judgment under the fourth cause of action against AnMed Health, and 

Larry Davidson, MD jointly and/or severally, for actual damages and for 
punitive damages in such fair, just, and reasonable amount as may be 
determined by a jury, which the Plaintiff alleges to be in excess of One 
Hundred Thousand and No/100 ($100,000) Dollars actual damages, such 
allegation being made for the purpose set forth in Rule 30(h) of the SCRCP; 

 
(f) for the costs of this action; and 

 
(g) for such other and further relief as this Court deems just and proper.   
 

Respectfully submitted, 
 
McGowan, Hood & Felder, LLC 
 
s/ Jay Wright_________________ 
Jay F. Wright 
South Carolina Bar No. 78738 
jaywright@mcgowanhood.com  
P. O. Drawer 1778 
Anderson, SC 29622-1778 
(864) 225-6228 
(864) 231-9011 (facsimile) 
 
ATTORNEYS FOR THE PLAINTIFF 
 

June 8, 2021 
Anderson, SC  
 
 

PLAINTIFF DEMANDS A TRIAL BY JURY 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 

) 
) 
) 

IN THE COURT OF COMMON PLEAS 
 
C/A NO.:  2021-NI-04-00011 

   
Anita and James Chabek, 
 

Plaintiffs, 
 

vs. 
 
AnMed Health and Larry Davison, M.D., 
 

Defendants. 
___________________________________  

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

DEFENDANT ANMED HEALTH’S 
MOTION TO DISMISS 

TO: JAY F. WRIGHT, ESQUIRE, AS ATTORNEY FOR PLAINTIFFS 

YOU WILL PLEASE TAKE NOTICE that Defendant AnMed Health, by and through its 

undersigned attorneys, will move before the Presiding Judge of the Anderson County Court of 

Common Pleas, ten days hence or as soon thereafter as counsel may be heard, for an Order 

dismissing this action against AnMed Health on the grounds that the action against AnMed Health 

is barred by the applicable three-year statute of limitations. 

 This Motion shall be based upon the applicable statutory, regulatory and case law, upon 

any affidavits filed with the Court, upon any pleadings of record, upon all depositions, upon all 

discovery and upon such further information and argument as may be received by the Court. 

Respectfully submitted, 

s/Marian Williams Scalise     
Marian Williams Scalise, Esquire (SC Bar No. 6744) 
Lydia L. Magee, Esquire (SC Bar No. 16584) 
C. Hunter Holland, Esquire (SC Bar No. 104162) 
Richardson, Plowden & Robinson, P.A. 
2103 Farlow Street, P. O. Box 3646 
Myrtle Beach, SC 29578 
(843) 443-3581 
mscalise@richardsonplowden.com 
lmagee@richardsonplowden.com  
hholland@richardsonplowden.com  
 
Attorneys for Defendant AnMed Health 

May 11, 2021 
Myrtle Beach, South Carolina 
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STATE OF SOUTH CAROLINA 
 

COUNTY OF ANDERSON 

) 
) 
) 

IN THE COURT OF COMMON PLEAS 
 
C/A NO.: 2021-NI-04-00011 

Anita and James Chabek, 
 

Plaintiffs, 
 

vs. 
 
AnMed Health and Larry Davison, M.D., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
DEFENDANT LARRY DAVIDSON, MD’S 

MOTION TO DISMISS 

 
TO: JAY F. WRIGHT, ESQUIRE, AS ATTORNEY FOR PLAINTIFFS 

 
YOU WILL PLEASE TAKE NOTICE that the Defendant, Larry Davidson, MD, by and 

through his undersigned attorney, will move before the Presiding Judge of the Anderson County 

Court of Common Pleas, ten days hence or as soon thereafter as counsel may be heard, for an Order 

dismissing this action against Larry Davidson, MD on the ground that the action against Larry 

Davidson, MD is barred by the applicable three-year statute of limitations. 

 This Motion shall be based upon the applicable statutory, regulatory, and case law, upon 

any affidavits filed with the Court, upon any pleadings of record, upon any depositions, upon any 

discovery, and upon such further information and argument as may be received by the Court. 

      Respectfully submitted, 

ROE CASSIDY COATES & PRICE, P.A.   
       

 
_s/ Fred W. “Trey” Suggs III___________ 
Fred W. “Trey” Suggs III, SC Bar No. 70222  
P.  O. Box 10529 
Greenville, SC  29603 
Phone:  864-349-2600 

 Fax:  864-349-0303   
Greenville, South Carolina  Attorney for Defendant Larry Davidson, MD 
May 13, 2021 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 

) 
) 
) 

IN THE COURT OF COMMON PLEAS 
 
C/A NO.:  2021-NI-04-00011 

   
Anita and James Chabek, 
 

Plaintiffs, 
 

vs. 
 
AnMed Health and Larry Davison, M.D., 
 

Defendants. 
___________________________________  

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

MEMORANDUM IN SUPPORT OF 
DEFENDANTS ANMED HEALTH’S AND 
LARRY DAVIDSON, M.D.’S MOTION TO 
DISMISS AND IN THE ALTERNATIVE, 
MOTION FOR SUMMARY JUDGMENT 

TO: JAY F. WRIGHT, ESQUIRE, AS ATTORNEY FOR PLAINTIFFS 

Defendants AnMed Health and Larry Davidson, M.D., by and through their undersigned 

attorneys, move for dismissal or grant of summary judgment pursuant to Rule 56 of the South Carolina 

Rules of Civil Procedure on the ground that there is no genuine issue of material fact, and the 

Defendants are entitled to judgment as a matter of law. 

BACKGROUND 

 This medical malpractice action stems from an alleged “negligent removal of an excessive 

portion of the L5/S1 facet joint” and failure to “install instrumentation and fusion to properly support 

the spine following a partial facetectomy” during a “right-sided L5/S1 synovial cyst removal” and 

alleged failure “to properly inform Ms. Chabek of the available alternative treatments.” [Exhibit A: 

Expert Aff. of Sanford H. Davne, M.D. ¶ 4]. Mrs. Chabek underwent resection of a right-sided 

L5/S1 synovial cyst with intraoperative utilization of lumbosacral spinal fluoroscopy with Dr. 

Larry Davidson on August 22, 2017. See [Exhibit B: Pls.’ Am. Statement of Facts ¶ 5]. Prior to 

surgery, on August 10, 2017, Mrs. Chabek presented to Dr. Davidson complaining of pain in her 

lumbar spine, right hip, and right leg accompanied by numbness, tingling, and weakness which had 

been present for two years and pain from a fall down the stairs in the prior year. [Exhibit C: ANMED 
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285]. Dr. Davidson further documented that she had been “dealing with at least several months of 

intense right-sided lumbar radicular pain involving the right buttock/thigh and leg,” and a MRI of the 

lumbar spine demonstrated a right-sided L5/S1 synovial cyst. See id. He also noted that conservative 

measures including pain management, injections, heat, ice, naproxen, hydrocodone, gabapentin, 

topical rubs, and steroids had failed to provide Mrs. Chabek with any relief, and she had not had any 

prior spine surgery. See id.   Dr. Davidson documented that he thoroughly discussed the technical 

aspects of the procedure, the potential risks, and realistic limitations and benefits with Mrs. Chabek, 

and risks specifically documented to have been discussed by Dr. Davidson include infection, wound 

healing difficulties, hemorrhage, CSF leak, recurrence of symptoms, spinal destabilization, paralysis, 

nerve injury, worsening of symptoms or neurologic status, and need for subsequent surgery for any 

of the above complications, and he also discussed that there was no guarantee that the desired results 

would be obtained with surgery as well as the potential development of medical problems during and 

following surgery. See id. In his operative note, Dr. Davidson documented that were no complications 

during the procedure and in relevant part described the procedure as follows:  

Ultimately, a right L5 hemilaminotomy [involves removing part of one of the two 
laminae on a vertebra to relieve excess pressure] and partial medial facetectomy 
[involves removing part of the facet joint on the side close to the midline to the 
backbone] was performed. The underlying synovial cyst was identified and 
significant compression of the dura is noted. The cyst was dissected off and peeled 
away from the dura eliminating its mass effect on the neural structures. Of course, 
this was performed with loupe magnification. Reinspection of the epidural space 
suggested the neural elements to be very nicely decompressed. 
 
See id. at 276-77. 
  

Mrs. Chabek was discharged home on the same day. See id. at 319. 

Mrs. Chabek’s post-operative complaints started six days later on August 28, 2017 when 

she called Dr. Davidson’s office stating she was having a lot of pain in her right leg, and she could 

not get comfortable. See id. at 270. On September 1, 2017, Mrs. Chabek presented for a wound 

ELECTRO
NICALLY FILED - 2021 Jul 08 5:12 PM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2021NI0400011

- 101 -



3 
 

check and continued to complain of pain in her right hip and leg and numbness in the right leg and 

reported she was taking one Hydrocodone every five hours. See id. at 263. She returned to the 

office on September 13, 2017 for a second wound check at which time she was prescribed a Medrol 

dose pack for the continued right hip and leg pain. See id. at 258. On September 28, 2017, she 

reported to her primary care physician Dr. Clifton Straughn that she was “frustrated” it had been 

five weeks since her back surgery, and she was not feeling much better. See id. at 246. On October 

4, 2017, the patient called AnMed Health Spine and Neurosurgery’s office requesting a refill of 

hydrocodone. See id. at 240. On October 5, 2017, PA Travis Jeffcoat documented that Mrs. Chabek 

continued to complain of right lower extremity radicular pain with mild improvement since the 

surgery. See id. at 227. On November 16, 2017, Mrs. Chabek returned to AnMed Health Spine 

and Neurosurgery complaining of back pain and a problem with her gait and reporting that she had 

fallen on a wet floor since her last visit.  See id. at 201. PA Jeffcoat documented that she continued 

to complain of right lower extremity pain and numbness. See id. On December 12, 2017, Mrs. 

Chabek called AnMed Health Spine and Neurosurgery in order to obtain another refill on her 

hydrocodone and again indicated that she had continued pain. See id. at 169. On December 21, 

2017, she called the office complaining of “sciatic nerve pain.” See id. at 160. On January 11, 

2018, she called the office complaining of back and left leg pain, and she reported she could not 

put pressure on her left leg. See id. at 151. On January 15, 2018, Mrs. Chabek had an MRI of her 

lumbar spine, and Radiologist Dr. Thomas Wiggins compared this MRI to one done in August of 

2017 and reported in relevant part the following:  

Marrow signal: in the left L5 pedicle and facet suggesting a combination of stress 
reaction and changes secondary to arthritis in L5-S1 facet joint on the left.  
L4-L5: Mild disc dehydration consistent with mild degenerative disc disease. Mild 
facet joint arthritis. There is a small synovial cyst projecting medially from the right 
facet joint measuring 6 x 3 x 12mm. This results in mild impingement on the right 
posterior lateral aspect of the thecal sac. This is a new finding when compared to 
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the previous study.  
L5-S1: Compared with the prior study, the patient has undergone a right 
laminectomy and resection of the inferior L5 facet. Postoperative granulation tissue 
in the operative site with some enhancing granulation tissue around the right S1 
nerve root. Moderate facet joint arthritis on the left.  

 
Id. at 182-83. His overall impression was that the patient had a small synovial cyst projecting 

medially from the right L4-5 facet joint with mild impingement on the right posterior lateral aspect 

of the thecal sac, and she had moderate facet joint arthritis on the left at L5-S1, with edema in the 

left L5 pedicle consistent with a stress reaction. See id. Significantly, stress injuries can be 

classified based on their time of diagnosis. An early stress injury is called a stress reaction; 

however, if left untreated, it will develop into a stress fracture.  

On January 18, 2018, PA Jeffcoat documented that Mrs. Chabek continued to complain of 

radicular pain, low back pain, and her primary physician had prescribed a medrol dose pak for the 

new pain in her left posterior hip. Id. at 136. Her gait was still antalgic to the right, and her lumbar 

spine was tender to palpation. See id. On January 31, 2018, Mrs. Chabek called AnMed Health 

Spine and Neurosurgery for another refill of her pain medications, and on February 1, 2018, Mrs. 

Chabek stopped by AnMed Health Spine and Neurosurgery to pick up the prescription, and after 

she left, she called the office and stated she was having the same amount of pain in her right leg, 

and she had to take care of her dad. See id. at 126, 131. She reported that the script was written for 

her to take medication “every 6 hours where it was every 4 hours,” and “[s]he asked if [PA Jeffcoat] 

knew what he was doing since he wrote the script.” See id. at 126. Significantly, the documentation 

indicates that Mrs. Chabek was informed that her medication was reduced because the office did 

not manage chronic pain, and her surgery was in August of 2017. See id. On February 7, 2018, 

Mrs. Chabek called AnMed Health Spine and Neurosurgery again stating her pain medication was 

not strong enough, and she continued to have pain in her leg. See id. at 111. 
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On February 28, 2018, Mrs. Chabek presented to Pain Management Specialist Dr. Eric 

Loudermilk at Piedmont Comprehensive Pain Management who documented that her MRI showed 

a right-sided laminectomy with a facet joint resection at the L5 level and some moderate arthritis 

and edema on the left side at L5-S1 around the facet and pedicle suggestive of a stress reaction. 

See id. at 145.  On March 1, 2018, Radiologist Dr. Paul Brill reported that Mrs. Chabek’s EMG 

was “essentially normal,” but “[m]ild isolated spontaneous activity [was] seen in the right lumbar 

paraspinal muscles, adjacent to the patient’s scar.”  See id. at 85. He noted that this was a 

nonspecific finding and could be related to her surgery.  See id.  On March 6, 2018, Mrs. Chabek 

returned to see PA Jeffcoat and continued to complain of low back pain and right lower extremity 

radicular symptoms. See id. at 70. After reviewing the MRI showing the new cyst at L4-L5 as well 

as “what appears to be a medial facetectomy of right L5-S1,” PA Jeffcoat discussed the possibility 

of a CT myelogram of the lumbar spine to evaluate the integrity of the right L5-S1 facet joint, and 

he noted, “If she indeed has missing medial facet she could be dealing with some degree of 

instability even though this is not identified on flexion and extension films. This also could be 

contributing to right L5-S1 foraminal collapse resulting in continued lower extremity pain.” See 

id. Mrs. Chabek wanted to hold off on the myelogram for a few weeks, and she wanted to attempt 

PT prior to any additional imaging. See id. On March 7, 2018, Kristin Jennings, from AnMed 

Health Spine and Neurosurgery, documented that she called Mrs. Chabek to set up an appointment 

with Dr. MacDonald, but when she did not hear back from Mrs. Chabek, she called Mr. Chabek 

who significantly indicated that his wife was not happy with the office and did not want to come 

back. See id. at 55. 

On March 12, 2021, Plaintiffs filed a Notice of Intent to File Suit against the Defendants 

alleging that the Defendants were negligent for, inter alia, “removal of an excessive portion of the 
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L5/S1 facet joint” and failure to “install instrumentation and fusion to properly support the spine 

following a partial facetectomy” during a “right-sided L5/S1 synovial cyst removal” and alleged 

failure “to properly inform Ms. Chabek of the available alternative treatments.” [Exhibit A: Expert 

Aff. of Sanford H. Davne, M.D. ¶ 4]. 

STANDARD OF REVIEW 

The statute of limitations or statute of repose defense may be raised in a summary judgment 

motion. See McDonnell v. Consolidated School Dist. of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994). 

Summary judgment is appropriate when there is no genuine issue of material fact and the moving 

party is entitled to judgment as a matter of law. Baird v. Charleston County, 333 S.C. 519, 529, 511 

S.E.2d 69, 74 (1999). In determining whether any triable issues of fact exist, the trial court must view 

the evidence and all reasonable inferences that may be drawn from the evidence in the light most 

favorable to the non-moving party. Manning v. Quinn, 294 S.C. 383, 386, 365 S.E.2d 24 (1988). 

Although the burden is on the party seeking summary judgment, the non-moving party must make a 

showing sufficient to establish the existence of an element on which it will bear the ultimate burden 

of proof at trial; otherwise, the failure of proof concerning an essential element of the case necessarily 

renders all other facts immaterial. Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 2552, 

91 L. Ed. 2d 265 (1986). 

Once the moving party carries its initial burden, the “opposing party must, under Rule 56(e), 

do more than simply show that there is some metaphysical doubt as to the material facts’ but ‘must 

come forward with specific facts showing that there is a genuine issue for trial.” Baughman v. 

American Tel. and Tel. Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545 (1991) (internal citation omitted). 

A party cannot rest on the mere allegations in her complaint. Nor can a party “escape summary 

judgment on the mere hope that something may develop later at trial, or by remaining silent and later 
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claiming additional facts supporting the cause of action.” Hammond v. Scott, 268 S.C. 137, 143, 232 

S.E.2d 336, 339 (1977).  

“The plain language of Rule 56(c), SCRCP, mandates the entry of summary judgment, after 

adequate time for discovery against a party who fails to make a showing sufficient to establish the 

existence of an element essential to the party's case and on which that party will bear the burden of 

proof at trial.” Boone v. Sunbelt Newspapers, Inc., 347 S.C. 571, 579, 556 S.E.2d 732, 736 

(Ct.App.2001); Baughman, 306 S.C. at 116, 410 S.E.2d at 545-546 (internal citation and quotation 

omitted). Furthermore, “[a] complete failure of proof concerning an essential element of the non-

moving party's case necessarily renders all other facts immaterial.” Baughman, 306 S.C. at 116, 410 

S.E.2d at 546. 

ANALYSIS 

A. Plaintiffs’ Medical Malpractice Claim Was Not Brought Within the Applicable Statute 
of Limitations 
 
Plaintiffs allege that the Defendants were grossly negligent and failed to comply with the 

standard of care by 1) failing to exercise the technical skills expected to be employed by a reasonably 

prudent neurosurgeon; 2) in failing to provide informed consent; 3) in failing to properly inform 

supervisors and staff; and 4) in failing to properly supervise its physicians. See [Exhibit B: Pls.’ Am. 

Statement of Facts ¶ 17.] South Carolina Code Section 15-3-545(A) provides:  

[I]n any action … to recover damages for injury to the person arising out of the 
medical, surgical, or dental treatment, omission, or operation by any licensed health 
care provider as defined in Article 5, Title 38 acting within the scope of his profession 
must be commenced within three years from the date of treatment, omission, or 
operation giving rise to the cause of action or three years from the date of discovery 
or when it reasonably ought to have been discovered, not to exceed six years from 
date of occurrence, or as tolled by this section. 

 
S.C. Code Ann. § 15-3-535(A). Though an “occurrence” runs the six-year statute of repose prescribed 

in South Carolina Code Section 15-3-545(A), the South Carolina Supreme Court has held that the 
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“six-year period ‘constitutes an outer limit beyond which a medical malpractice claim is barred, 

regardless of whether it has or should have been discovered.’” Shadwell v. Craigie, 361 S.C. 492, 605 

S.E.2d 567 (2004); Marshall v. Dodds, 426 S.C. 453, 461, 827 S.E.2d 570, 574 (2019). If the Court 

runs the statute of limitations from the date of the operation allegedly giving rise to this cause of 

action, Plaintiffs’ action is clearly beyond the statute of limitations. Plaintiffs’ medical malpractice 

action relies upon the notion that Dr. Davidson removed too much of the L5/S1 facet joint and failed 

to install instrumentation to adequately support Mrs. Chabek’s spine during a right-sided L5/S1 

synovial cyst resection procedure on August 22, 2017. [Exhibit A: Expert Aff. of Sanford H. Davne, 

M.D. ¶ 4]. In addition, any other alleged failure to utilize proper technical skill, failure to provide 

informed consent, failure to properly inform supervisors or staff, and failure to adequately supervise 

related to Mrs. Chabek’s claim would have occurred prior to or at the time of the procedure on August 

22, 2017. Viewing the evidence in a light most favorable to Plaintiffs, the act or omission which gave 

rise to the alleged injury occurred no later than August 22, 2017, when Dr. Davidson performed the 

operation which Plaintiffs allege caused Mrs. Chabek’s injury. Any cause of action arising out of this 

alleged failure became barred by the statute of limitations three years later on August 22, 2020.  

Plaintiffs' Notice of Intent to File Suit against Defendants was not filed until March 12, 2021, nearly 

eight months after the statute expired.  

Plaintiffs attempted to toll the statute by filing an Amended Statement of Facts stating that 

following the surgery in August 22, 2017, Mrs. Chabek “was told by Dr. Davidson and subsequent 

AnMed providers that the complications she was experiencing were known risks that can occur with 

her surgery and were not the result of any inappropriate treatment or medical negligence.” [Exhibit 

B: Pls.’ Am. Statement of Facts ¶ 20]. Plaintiffs further allege that because Mrs. Chabek was told 

this, she had “no reason to suspect that there was a possibility that her complications were due to 
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medical malpractice,” and she “first learned that her continued pain was likely due to a fractured L5 

facet joint in August 2018.” [Exhibit B: Pls.’ Am. Statement of Facts ¶ 22-24]. Defendants assert 

that this is solely a self-serving attempt to circumvent Plaintiffs’ claims being barred by the statute of 

limitations and that Plaintiffs’ claims are similarly barred if the statute of limitations runs from the 

date of discovery. Defendants submit that more than three years elapsed from the date Plaintiffs either 

knew or should have known that some right had been invaded or that some claim against another 

party might exist and the date they initiated this lawsuit. “Under the discovery rule, the statute does 

not run from the date of the negligent act, but from the date when the injury resulting from the 

wrongful conduct either is discovered or may be discovered by the exercise of reasonable diligence.” 

McClain v. Jarrard, 354 S.C. 218, 220, 580 S.E.2d 763, 764 (Ct. App. 2003) (internal citation 

omitted). “In the medical malpractice context, the Supreme Court of South Carolina applied the 

reasonable diligence analysis under the general discovery rule … [and held that an] injured party must 

act with some promptness where the facts and circumstances of the injury would put a person of 

common knowledge on notice that some right of his has been invaded or that some claim against 

another party might exist.” Id. (internal citation omitted). 

As discussed above, Plaintiffs have asserted that Mrs. Chabek had no notice of or reason to 

believe that her injuries could have been a result of medical malpractice until August of 2018; 

however, this assertion is wholly unsupported by the medical record. Mrs. Chabek began reporting 

post-operative complaints a mere six days after Dr. Davidson’s operation on August 28, 2017. 

[Exhibit C: ANMED 270]. As discussed in detail above, she called and presented to AnMed Health 

Spine and Neurosurgery’s office multiple times per month requesting additional pain medication 

and/or complaining of continued right hip and leg pain. She specifically reported to her primary care 

physician that she was frustrated that she was not feeling better five weeks after the operation. See id. 
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at 246. Significantly, by January 15, 2018, a MRI showed “edema in the left L5 pedicle consistent 

with a stress reaction” indicating that Mrs. Chabek may have an issue with instability in her spine. 

See id. at 182-83. On January 31, 2018, Mrs. Chabek called to ask if the PA knew what he was doing 

because her pain medication prescription had been reduced, and she was informed that AnMed Health 

Spine and Neurosurgery did not manage chronic pain, and her surgery was in August of 2017. See id. 

at 126. On February 28, 2018, Mrs. Chabek again was given notice of a stress reaction and potential 

instability in her spine. See id. at 145. On March 1, 2018, Dr. Brill noted that mild isolated 

spontaneous activity seen in the right lumbar paraspinal muscles “could be related to her surgery.” 

See id. at 85. Most significantly, on March 6, 2018, PA Jeffcoat discussed a CT myelogram to evaluate 

the integrity of Mrs. Chabek’s right L5 facet joint and potential instability which could be contributing 

to right L5-S1 foraminal collapse resulting in continued lower extremity pain post-facetectomy  

performed by Dr. Davidson. See id. at 70. The following day, March 7, 2018, Mr. Chabek 

communicated that his wife was not happy with the office and did not want to come back. See id. at 

55. 

Whether the statute began to run in August 2017, January 2018, February 2018 or in early 

March 2018 when Mrs. Chabek was told that spontaneous activity on her EMG could be related to 

her surgery and potential instability from the facetectomy performed by Dr. Davidson could be 

causing her lower extremity pain, or even when Mr. Chabek communicated that his wife was not 

happy with the practice and would not be returning, Plaintiffs’ cause of action for negligence against 

the Defendants was barred by the statute of limitations when they filed their Notice of Intent to File 

Suit on March 12, 2021. 
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B. South Carolina Has Refused to Adopt the “Continuous Treatment” Doctrine 

Plaintiffs may not advance any otherwise time-barred claims under any allegations that 

Ms. Chabek’s treatment and alleged negligence of the Defendants continued over a time span or 

reoccurred thereby renewing the time within which to commence this action. The Supreme Court 

of South Carolina summarized the relevant rule as follows:  

The so-called “continuous treatment” rule as generally formulated is that if the 
treatment by the doctor is a continuing course and the patient's illness, injury or 
condition is of such a nature as to impose on the doctor a duty of continuing 
treatment and care, the statute does not commence running until treatment by the 
doctor for the particular disease or condition involved has terminated—unless 
during treatment the patient learns or should learn of negligence, in which case the 
statute runs from the time of discovery, actual or constructive. 

 
Harrison v. Bevilacqua, 354 S.C. 129, 135, 580 S.E.2d 109, 112 (2003) (Internal citations omitted). 

The Supreme Court of South Carolina refused to adopt the continuous treatment rule and found 

that judicial adoption of the rule “would run afoul of the absolute limitations policy the Legislature 

has clearly set” via South Carolina Code Section 15-3-545. Id. at 138, 580 S.E.2d at 114.The 

Harrison ruling was reaffirmed by the South Carolina Supreme Court in Marshall v. Dodds, 426 

S.C. 453, 461-467, 827 S.E.2d 570, 574-577 (2019). The Supreme Court acknowledged the policy 

behind the statute of repose as “an absolute time limit beyond which liability no longer exists and 

is not tolled for any reason because to do so would upset the economic balance struck by the 

legislative body” and held that the purpose behind the statute of repose is that “[w]hen causes of 

action are extinguished after such time, society generally may continue its business and personal 

relationships in peace, without worry that some cause of action may arise to haunt it because of 

some long forgotten act or omission.” Id. at 465, 468, 827 S.E.2d at 576, 578 (internal citation and 

quotations omitted).  
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The Supreme Court rejected the continuous treatment rule in both Harrison and Marshall, 

and despite any allegations of continued treatment of Mrs. Chabek or alleged recurring negligence, 

the Plaintiffs cannot assert any otherwise time-barred claims under this rule. 

C. Plaintiffs’ Loss of Household Services Claim Was Not Brought Within the 
Applicable Statute of Limitations 
 
James Chabek’s claim for loss of household services is also barred by the applicable statute 

of limitations. Mr. Chabek’s claim for loss of household services is intertwined with the medical 

malpractice claim and should be subjected to S.C. Code Ann. § 15-3-545. The Court has 

consistently held that the statute of limitations for medical malpractice claims applies to cases that 

allege medical malpractice or where liability depends on whether or not medical malpractice 

occurred in the case or not. See Garner v. Houck, 312 S.C. 481, 435 S.E.2d 847 (1993). Mr. 

Chabek’s loss of household services claim is reliant upon Plaintiffs’ ability to prove medical 

malpractice; thus, his claim should be subjected to the statute of limitations in South Carolina Code 

Section 15-3-545.  

However, if the Court finds that S.C. Code Ann. § 15-3-545 does not apply to the loss of 

household services cause of action, then S.C. Code Ann. § 15-3-530 would apply. Section 15-3-

530 requires a cause of action for loss of household services shall be brought within three (3) years. 

“[C]ase law has held that the right of action does not accrue until the loss of the services, society 

and companionship of the spouse has actually occurred, which has been defined as the point when 

the spouse sustained the injuries.” Preer v. Mims, 323 S.C. 516, 521 S.E.2d 472, 475 (1996) 

(Internal citations omitted). In the present case, Plaintiffs have alleged that Defendants’ omission 

causing injury occurred on August 22, 2017. [Exhibit B: Pls.’ Am. Statement of Facts ¶ 5]. 

Therefore, Mrs. Chabek began to incur damages on or about August 22, 2017 as she allegedly 

suffered medical expenses, physical pain, mental suffering, alteration of lifestyle, mental anguish, 
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mental distress, anxiety, and substantial loss and/or degradation of enjoyment of life as a result of 

Defendants’ alleged conduct on that day. Thus, the statute of limitations for Mr. Chabek’s loss of 

household services claim began to run on August 22, 2017, expired on August 22, 2020, and was 

barred by the statute of limitations when Plaintiffs filed their Notice of Intent to File Suit on March 

12, 2021. 

CONCLUSION 

 For the foregoing reason(s), Defendants respectfully request that Defendants’ Motions to 

Dismiss or in the Alternative for Summary Judgment be granted.  

Respectfully submitted,  
 

s/Marian Williams Scalise       
Marian Williams Scalise, Esquire (S.C. Bar No. 6744) 
Lydia Lewis Magee, Esquire (S.C. Bar No. 16584) 
C. Hunter Holland, Esquire (S.C. Bar No. 104162) 
Richardson, Plowden, & Robinson, P.A.  
2103 Farlow Street  
P.O. Box 3646  
Myrtle Beach, SC 29578  
(843) 448-1008   
mscalise@richardsonplowden.com 
lmagee@richardsonplowden.com 
hholland@richardsonplowden.com 
 

  Attorneys for Defendant AnMed Health 
 
 

s/Fred W. Suggs III       
Fred W. “Trey” Suggs III, Esquire (S.C. Bar No. 70222) 
Roe Cassidy Coates & Price, P.A. 
P.O. Box 10529 
Greenville, SC 29603 
(864) 349-2600 
tsuggs@roecassidy.com  
 

  Attorneys for Defendant Larry Davidson, M.D. 
 
July 8, 2021 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Anita and James Chabek, 
 

Plaintiffs, 
 
         vs.  
 
AnMed Health and Larry Davidson, MD,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No. _________________ 
 
 
 

PLAINTIFFS’ MEMORANDUM IN 
OPPOSITION TO DEFENDANT’S 

MOTION TO DISMISS / MOTION FOR 
SUMMARY JUDGMENT 

 
 

 
TO:  Defendants and their attorneys. 

 
Plaintiffs respectfully submit this memorandum of law in opposition to Defendants Motion 

to Diss. Defendant’s motion should be denied because (1) Plaintiffs filed the Notice of Intent to 

File Suit within 3 years of her discovery that medical negligence may be the cause of her injuries, 

(2) Plaintiffs employed reasonable diligence in investigating the cause of her post-operative 

injuries and never had reason to suspect medical negligence as the cause prior to August 2018 and 

(3) even if the Court were to rule that the statute of limitation had passed as to the negligence of 

the surgery itself, the remaining claims against Defendant Davidson for failing to provide 

appropriate informed consent and against Defendant AnMed for negligent supervision should 

proceed because Plaintiffs did not discover the facts providing the basis for these claims until late 

2020.      

BACKGROUND 

 Plaintiffs would refer to Defendants Memorandum in Support for the pertinent history up 

to March 7, 2018.  However, Defendants have omitted that Plaintiffs sought a second opinion from 

another neurosurgery group because they were not satisfied with the answers they were getting 

from Defendants.  As such, Plaintiff was able to obtain an appointment with Advanced Spine and 
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Neurosurgical Associates in Greenwood, SC in July 2018.  It was here that additional diagnostic 

studies were performed and that Mrs. Chabek was first informed, on August 2, 2018 that her post-

operative leg and back pain could be due to a fracture of L5 facet joint.   

 Additionally, Plaintiffs would point out that pre-operatively, Mrs. Chabek met with Dr. 

Davidson on August 10, 2017 to discuss the potential risks and benefits of the surgical procedure.  

It is noted that Dr. Davidson specifically informed Ms. Chabek that the surgery could result in 

“recurrence of symptoms, spinal destabilization … worsening of symptoms … and the need for 

subsequent surgery.”  Once Mrs. Chabek began experiencing post-operative complications, it will 

be her testimony that she was informed by Defendants that these complications were “known 

complications” and were not due to any potential negligence on the part of Dr. Davidson.      

LEGAL STANDARD 
 
 Plaintiffs would emphasize Defendant’s Memorandum in Opposition setting forth that the 

Court must view all evidence and all reasonable inferences that may be drawn from the evidence 

in the light most favorable to the non-moving party.  (See Def Memo in Oppo. pg. 6).   

ARGUMENT 

1. Plaintiffs timely filed the Notice of Intent to File Suit within 3 years of her discovery 
of the potential negligence and properly employed reasonable diligence. 
 
Plaintiffs allege in their pleadings that they had no reasonable cause to suspect that Ms. 

Chabek’s post-operative complications were due to medical negligence.  As noted above, prior to 

surgery, Ms. Chabek was informed that she could experience continued leg and back pain as well 

as was informed she could actually suffer a worsening of her symptoms.  Additionally, when the 

worsening of her pre-operative symptoms did manifest, it will be Ms. Chabek’s testimony that she 

was specifically told that these were known complications and that they occurred despite Dr. 

Davidson treating her appropriately.  Ms. Chabek continued treatment with Defendants for six 
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months and never got a satisfactory answer as to potential solutions to her problems causing her 

to seek a second opinion.  Within days of finally getting set up with a neurosurgery group, Ms. 

Chabek was first informed that the cause of her worsening symptoms was likely due to a fracture 

in her right L5 facet joint and to the removal of left L5 inferior taking facet.   

Additionally, it is undisputed that Mrs. Chabek constantly sought medical treatment and 

answers for why she was suffering post-operatively.  However, she was constantly informed by 

Defendants that the difficulties Mrs. Chabek was experiencing were known complications and 

were occurring despite appropriate medical treatment.  In fact, Mrs. Chabek went beyond this to 

independently set up getting a second opinion to inquire about potential treatments for her 

continued pain.  It was only then that Mrs. Chabek was first informed that her difficulties could 

have been related to inappropriate treatment.  Thus, it is undisputed that Ms. Chabek acted 

appropriately in continuing to seek medical care and to follow the advice of her medical providers.   

Viewing the evidence and all reasonable inferences in favor of the Plaintiffs, it is clear that 

the date of discovery of Defendant Davidson’s potential negligence during the 8/22/17 surgery 

was not until July / August of 2018 meaning that the Notice of Intent filing in March 2021 did fall 

within the three years statute of limitations from the date of discovery and within the six years 

statute of repose.  It is also clear that Plaintiffs employed reasonable diligence in seeking 

explanations for why Mrs. Chabek was suffering post-operative complications.  As such, Plaintiffs 

respectfully requests the Court deny Defendants Motions to Dismiss and for Summary Judgment 

as to the Cause of Action against Defendant Davidson for medical negligence relating to the 

8/22/17 surgery.   

2. Even if the Court were to rule that the statute of limitation had passed as to the cause 
of action for medical negligence, the remaining claims against Defendants would 
remain.   
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Plaintiffs have alleged two causes of actions against Defendant Davidson – medical 

negligence & failure to provide informed consent – and one cause of action against Defendant 

AnMed – negligent supervision.  Defendants argue that all the causes of action should be lumped 

together with the same date of discovery.  However, this is in error.  The statute of limitations for 

cause of action for medical negligence would begin to run on the date that Plaintiffs either 

discovered or reasonable should have discovered that Dr. Davidson may have committed medical 

negligence during the surgery.   

In contrast, the other causes of action relate to Dr. Davidson’s relapse into alcohol use – 

specifically, in Davidson’s failure to inform Mrs. Chabek of his relapse into alcoholism prior to 

the surgery as part of informed consent and in AnMed negligence in allowing a neurosurgeon in 

the midst of an alcohol abuse relapse to perform neurosurgeries at the hospital.  Both of these 

causes of action are based on Plaintiffs’ discovery of Dr. Davidson’s former alcoholism and relapse 

into alcohol substance abuse that they did not discover until late 2020.    

As such, even if the Court were to rule that the statute of limitation had passed as to the 

cause of action for medical malpractice in the performance of the surgery, the remaining claims 

against Defendant Davidson for failing to provide appropriate informed consent and against 

Defendant AnMed for negligent supervision should proceed because Plaintiffs did not discover 

the facts providing the basis for these claims until late 2020.    

CONCLUSION 

For the reasons set forth above, Plaintiffs pray that the Court would find that (1) Plaintiffs 

filed the Notice of Intent to File Suit within 3 years of her discovery that medical negligence may 

be the cause of her injuries, (2) Plaintiffs employed reasonable diligence in investigating the cause 

of her post-operative injuries and never had reason to suspect medical negligence as the cause prior 
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to August 2018 and (3) even if the Court were to rule that the statute of limitation had passed as to 

the cause of action for medical malpractice, the remaining claims against Defendant Davidson for 

failing to provide appropriate informed consent and against Defendant AnMed for negligent 

supervision should proceed because Plaintiffs did not discover the facts providing the basis for 

these claims until late 2020.   

 

       Respectfully submitted, 

       Jay Wright                                    , 

       Jay F. Wright 
       McGowan, Hood & Felder, LLC 
       135 Edinburgh Court, Suite 202  
       Greenville, SC 29607 
       (864) 252-4406 
       jaywright@mcgowanhood.com 
 
       Attorney for Plaintiff 
July 20, 2021 
Anderson, SC 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Anita and James Chabek,  
 
                            Plaintiffs, 
 
         vs.  
 
AnMed Health and Larry Davidson, MD,  
 

Defendants.  
 

IN THE COURT OF COMMON PLEAS 
 

C.A. File No. 2021-NI-04-00011 
 
 
 

PLAINTIFFS’ MOTION TO 
RECONSIDER 

 
TO:  Defendants and their attorneys. 

 
YOU WILL PLEASE TAKE NOTICE that Plaintiffs, through their undersigned attorneys, 

pursuant to the provisions of Rule 59(e) SCRCP, hereby move this Honorable Court to alter or 

amend its judgment as it relates to the Court’s upcoming order granting Defendants’ Motion for 

Summary Judgment.   

Based upon the records and filings, including the Plaintiffs’ memorandum in opposition to 

the Defendants’ motion to dismiss / motion for summary judgment, the Plaintiffs respectfully 

contend that the Court erred as a matter of law in granting the Defendants’ motion for summary 

judgment.  Respectfully, the Plaintiffs submit that issues relevant to Defendants’ motion for 

summary judgment have been misunderstood, not considered, or not ruled upon, and Plaintiffs 

respectfully moves this court to reconsider its upcoming Order granting Defendants’ motion for 

summary judgment.  

PROCEDURAL HISTORY 

 Plaintiffs filed a Notice of Intent to File Suit on March 12, 2021.  Defendants filed for 

motions to dismiss or, in the alternative, for summary judgment on May 11 and May 13, 2021.  

Plaintiff filed an amended statement of facts on June 8, 2021.  A hearing was conducted on July 
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21, 2021 before the Honorable Lawton R. McIntosh and the matter was taken under advisement.  

Judge McIntosh entered a Form 4 order on September 9, 2021 stating that “Defendants’ Motions 

for Summary Judgment were granted based on the statute of limitations” and for Defendants to 

prepare a formal order.  The Defendants submitted the proposed formal order on September 17, 

2021.  The formal order has not yet been filed.  Plaintiffs file are filing this motion before the filing 

of the formal order in the hopes that this issue can be taken up for consideration at the upcoming 

hearing on the motion to dismiss the Complaint in this case set to be heard July 30, 2021.       

LEGAL STANDARD 

 “[A] party usually is allowed to ask the court to reconsider its decision even if it means 

rehashing all or part of an argument previously presented.” Elam v. S.C. Dep’t Transp., 361 S.C. 

9, 21-22, 602 S.E.2d 772, 779 (2004).  A Rule 59(e) motion provides a vehicle through which a 

party may (1) request that the circuit court reconsider matters properly encompassed in a decision 

on the merits or “alter or amend” its judgment, or (2) attempt to obtain a ruling on issues or 

arguments previously raised to the court. Id.  A party may file a Rule 59(e) motion when it believes 

the court “misunderstood, failed to fully consider, or perhaps failed to rule on an argument or issue, 

and the party wishes for the court to reconsider or rule on it.” Id. at 24, 602 S.E.2d at 780.  

 A scintilla of evidence is all that is required by the non-moving party to withstand a motion 

for summary judgment.  Hancock v. Mid-South Mgmt. Co., Inc., 673 S.E.2d 801 (S.C. 2008).  

Summary judgment is not appropriate where there is a genuine issue of material fact, and in 

determining whether a triable issue of fact exists, the evidence and all factual inferences drawn 

must be viewed in a light most favorable to the nonmoving party.  HK New Plan Exch. Prop. 

Owner I, LLC v. Coker, 649 S.E.2d 181, 183 (S.C. Ct. App. 2007).  Even if evidentiary facts are 

not disputed, summary judgment should be denied where the conclusions or inferences to be drawn 
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from the undisputed facts conflict.  Baugus v. Wessinger, 401 S.E.2d 169, 171 (S.C. 1991).  

Summary judgment is not appropriate when further inquiry into the facts of the case is desirable 

to clarify the application of law.  Tupper v. Dorchester County, 487 S.E.2d 187, 191 (S.C. 1997).  

Summary judgment is a drastic remedy that should be cautiously invoked in order not to 

improperly deprive a litigant of a trial of the disputed factual issues.  Murray v. Holnam, Inc., 542 

S.E.2d 743, 747 (S.C. Ct. App. 2001).         

ARGUMENT 

A. Summary judgment pursuant to the Statute of Limitations is not proper because 
the date on which discovery is made is a question of fact for a jury when there is 
conflicting evidence 
 

S.C. Code Ann. §15-3-545 sets forth the statute of limitations pertaining to medical 

malpractice actions as three years from the date of the treatment, omission, or operation giving rise 

to the cause of action or three years from date of discovery or when it reasonably ought to have 

been discovered.  As Plaintiffs are relying on the discovery rule in pleading their causes of action, 

the central question then becomes – the three year statute of limitations begins on the discovery of 

what?   

The statute of limitations begins to run when a cause of action reasonably ought to have 

been discovered.  Dean v. Ruscon Corp., 321 S.C. 360, 363, 468 S.E.2d 645, 647 (S.C. 1996).   

“The statute begins to run from the date the injured party either knows or should have known by 

the exercise of reasonable diligence that a cause of action arises from the wrongful conduct.  Id. 

(citing Johnston v. Bowen, 313 S.C. 61, 437 S.E.2d 45 (1993) stating that date of discovery begins 

when person of common knowledge and experience would be put on notice that some right of his 

had been invaded or that some claim against another party might exist).   
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To establish a cause of action for medical malpractice, a plaintiff has to prove that a medical 

professional deviated from generally accepted standards, practices, and procedures and that such 

negligence proximately caused injury to the plaintiff.  Brouwer v. Sisters of Charity Providence 

Hospitals, 409 S.C. 514, 521, 763 S.E.2d 200, 203 (S.C. 2014).  Therefore, the plaintiff must either 

be aware or ought to have been reasonably aware that a deviation from the standard of care may 

have occurred in order for the three year statute of limitations to begin to run.  Otherwise, the 

plaintiff would have no reason to suspect that they would have a cause of action, that their rights 

had been violated, or that wrongful conduct had occurred.   

Additionally, when there is conflicting testimony regarding the time of discovery, it 

becomes an issue for the jury to decide.  Arant v. Kressler, 372 S.C. 225, 229, 489 S.E.2d 206, 208 

(S.C. 1997).     

Mrs. Chabek has pled that following her August 2017 surgery that the complications she 

was experiencing were known risks of her procedure and were not the result of any inappropriate 

treatment or medical negligence.  As such, she continued under the care of these doctors – trusting 

their statements to her – until July 2018 when she got a second opinion from a different 

neurosurgeon.  New imaging was done and Mrs. Chabek first learned that her continued pain was 

likely due to a fracture of the L5 facet joint in August 2018.  It was at this time that Mrs. Chabek 

first had reason to suspect that her injuries might be due to wrongful conduct by Dr. Davidson 

during her prior.   

As such, conflicting testimony exists regarding when Mrs. Chabek reasonably should have 

learned that she might have a claim against Defendants for wrongful conduct related to her surgery 

and Plaintiffs have met the burden of providing at least a scintilla of evidence that a genuine issue 

of material fact exists.  At the very least, a ruling on the motion for summary judgment should be 
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withheld until further inquiry into the facts of the case – such as the deposition of Mr. and Mrs. 

Chabek – can clarify the application of law and the timing of the date of discovery.   

Additionally, Mrs. Chabek’s claims for negligent supervision and lack of informed consent 

are based on information pertaining to Defendant Davidson’s substance abuse relapse which Mrs. 

Chabek did not learn of until November 2020.  There has been no assertion that Mrs. Chabek was 

aware of this information prior to November 2020.  Therefore, Plaintiffs have met the burden of 

providing at least a scintilla of evidence that a genuine issue of material fact exists as to the causes 

of action for lack of informed consent and negligent supervision.       

B. Plaintiffs’ causes of action are not barred by any statute of limitations 
 

i. The statute of limitations for Plaintiff’s cause of action for medical 
malpractice did not begin to run until May 2018 
 

 Mrs. Chabek first reasonably learned that she may have a cause of action for negligence 

pertaining to the August 2017 surgery in August 2018 when she first learned that she had a fracture 

of her L5 facet joint and that additional surgery would likely be needed.  Therefore, the statute of 

limitations would not run on Plaintiffs’ first cause of action for negligent performance of the 

August 2017 surgery until August 2021 and does not bar this cause of action because the Notice 

of Intent was filed in March 2021.   

ii. The statute of limitations for Plaintiffs’ second-fourth causes of action 

did not begin to run until November 2020. 

Plaintiffs’ second, third, and fourth causes of action (lack of informed consent, negligent 

supervision, and general negligence) all pertain to Davidson performing neurosurgeries while in 

the midst of an alcohol substance abuse relapse.  Similar to the above, these causes of action would 

not begin to run until Plaintiff knew or reasonably ought to have known that they may have a cause 
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of action, that their rights had been violated, or that wrongful conduct had occurred due to 

Defendants’ breach of a duty.   

To establish a cause of action for lack of informed consent, a plaintiff has to prove that a 

medical professional failed to inform the patient of the material risks involved in the procedure.  

Hook v. Rothstein, 281 S.C. 541, 547, 316 S.E.2d 690, 694-95 (Ct. App. 1984).  The material risk 

Plaintiff alleges that she was not informed of was that Davidson was planning to perform her 

surgery while in the midst of an alcohol substance abuse relapse.  Plaintiff did not learn of this 

information until November 2020 and, therefore, had no reason to suspect that she had a cause of 

action for lack of informed consent until that time.   

Similarly, Plaintiff’s cause of action for negligent supervision that AnMed either knew 

and/or should have had reason to suspect that Davidson was dealing with substance abuse issues 

prior to her surgery also arises from the knowledge that Davidson performed her surgery while in 

the midst of an alcohol substance abuse relapse.  Plaintiff did not learn of this information until 

November 2020 and, therefore, had no reason to suspect that she had a claim for negligent 

supervision until that time.   

Finally, Plaintiffs’ allegations that AnMed should not have allowed a surgeon with 

suspected substance abuse issues to perform surgical operations and/or that Davidson should not 

have performed surgical operations while in the midst of a substance abuse relapse also stem from 

the information learned of November 2020 of Davidson’s alcoholism relapse.  As such, Plaintiff 

had no reason to suspect she had a cause of action for general negligence until that time.   

CONCLUSION 

 Plaintiffs respectfully requests the Court alter or amend its yet to be filed order granting 

Defendants’ motion for summary judgment.   
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       Respectfully submitted, 
       s/ Jay Wright                                 , 
       Jay F. Wright, SC Bar No. 78738 
       McGowan, Hood & Felder, LLC 
       135 Edinburgh Court, Suite 202  
       Greenville, SC 29607 
       (864) 252-4406 
       jaywright@mcgowanhood.com 
 
       Attorney for Plaintiff 
 
September 27, 2021 
Anderson, SC 
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STATE OF SOUTH CAROLINA 
 

COUNTY OF ANDERSON 

) 
) 
) 

IN THE COURT OF COMMON PLEAS 
 
C/A NO.: 2021-CP-04-01458 

Anita and James Chabek, 
 

Plaintiffs, 
 

vs. 
 
AnMed Health and Larry Davison, M.D., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
DEFENDANT LARRY DAVIDSON, MD’S 

MOTION TO DISMISS 

 
TO: JAY F. WRIGHT, ESQUIRE, AS ATTORNEY FOR PLAINTIFFS 

 
YOU WILL PLEASE TAKE NOTICE that the Defendant, Larry Davidson, MD, by and 

through his undersigned attorney, will move before the Presiding Judge of the Anderson County 

Court of Common Pleas, ten days hence or as soon thereafter as counsel may be heard, for an Order 

dismissing this action against Larry Davidson, MD on the ground that the action against Larry 

Davidson, MD is barred by the applicable three-year statute of limitations and that the Complaint is 

premature in so much as there is a pending motion to dismiss the Notice of Intent to File Suit which 

has not yet been ruled upon. 

 This Motion shall be based upon the applicable statutory, regulatory, and case law, upon 

any affidavits filed with the Court, upon any pleadings of record, upon any depositions, upon any 

discovery, and upon such further information and argument as may be received by the Court. 
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Respectfully submitted, 

ROE CASSIDY COATES & PRICE, P.A.   
       

 
_s/ Fred W. “Trey” Suggs III___________ 
Fred W. “Trey” Suggs III, SC Bar No. 70222  
P.  O. Box 10529 
Greenville, SC  29603 
Phone:  864-349-2600 

 Fax:  864-349-0303   
Greenville, South Carolina  Attorney for Defendant Larry Davidson, MD 
August 27, 2021 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 

) 
) 
) 

IN THE COURT OF COMMON PLEAS 
 
C/A NO.:  2021-CP-04-01458 

   
Anita and James Chabek, 
 

Plaintiffs, 
 

vs. 
 
AnMed Health and Larry Davison, M.D., 
 

Defendants. 
___________________________________  

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

DEFENDANT ANMED HEALTH’S 
MOTION TO DISMISS 

TO: JAY F. WRIGHT, ESQUIRE, AS ATTORNEY FOR PLAINTIFFS 

YOU WILL PLEASE TAKE NOTICE that Defendant AnMed Health, by and through its 

undersigned attorneys, will move before the Presiding Judge of the Anderson County Court of 

Common Pleas, on September 30, 2021, for an Order dismissing this action against AnMed Health 

on the ground that the action against AnMed Health is barred by the applicable three-year statute of 

limitations and that the Complaint is premature in so much as there is a pending motion to dismiss 

the Notice of Intent to File Suit which has not yet been ruled upon. 

 This Motion shall be based upon the applicable statutory, regulatory and case law, upon 

any affidavits filed with the Court, upon any pleadings of record, upon any depositions, upon any 

discovery and upon such further information and argument as may be received by the Court. 

Respectfully submitted, 

s/Marian Williams Scalise     
Marian Williams Scalise, Esquire (SC Bar No. 6744) 
Lydia L. Magee, Esquire (SC Bar No. 16584) 
C. Hunter Holland, Esquire (SC Bar No. 104162) 
Richardson, Plowden & Robinson, P.A. 
2103 Farlow Street, P. O. Box 3646 
Myrtle Beach, SC 29578 
(843) 443-3581 
mscalise@richardsonplowden.com 
lmagee@richardsonplowden.com  
hholland@richardsonplowden.com  
 
Attorneys for Defendant AnMed Health 

August 31, 2021 
Myrtle Beach, South Carolina 
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STATE OF SOUTH CAROLINA )      IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON )      C. A. No.: 2021-NI-04-00011

) 
Anita and James Chabek, )

)
Plaintiff(s), )

)                           
-vs- )              PROOF OF ADR OR EXEMPTION

)
AnMed Health and Larry Davidson, MD, )
 )
 Defendants.  )
____________________________________)
 
 

PURSUANT TO the Court’s Standing Order for Alternative Dispute Resolution dated
July 14, 1999,

A. _______ I certify that this case is exempt from ADR for the following reason and
the parties wish to exercise that exemption:

_____________________________ ___________________________________
Plaintiff(s)/Attorney for Plaintiff(s) Defendant(s)/Attorney for Defendant(s)

_____________________________ ___________________________________
Print Name Print Name

_____________________________ ___________________________________
Phone/Fax Phone/Fax

Date: _________________________

B. 1. Alternative Dispute Resolution (ADR) was conducted in the form of: Mediation
via Telephone Conference. 

 
(Note: If binding arbitration has been chosen by the parties but not yet completed,
an appropriate order of dismissal must be attached hereto.)

 2. The neutral(s) was/were: (Name of arbitrator/mediator): L. Lee Plumblee

 3.  The ADR was conducted on   July 27, 2021.

     

Our Matter No.:21-M074
- PAGE 1 -
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From: Marian Scalise <MScalise@RichardsonPlowden.com> 
Date: Friday, September 17, 2021 at 11:04 AM 
To: McIntosh, Lawton Secretary (Tammy Jennings) <lmcintoshsc@sccourts.org>, Jay Wright 
<jaywright@mcgowanhood.com>, Trey Suggs <tsuggs@roecassidy.com>, Beth McNeill 
<bmcneill@richardsonplowden.com>, Meredith Sissel <msissel@roecassidy.com> 
Cc: McIntosh, Lawton Law Clerk (Grace Kerley) <lmcintoshlc@sccourts.org> 
Subject: RE: 2021NI0400011 Anita Chabek et, al v. AnMed Health 
	
Pursuant to the Form 4 Order granting the Defendants’ Motion for Summary Judgment and requesting the 
defense to prepare a proposed Order, please see attached. We are efiling this for Judge McIntosh’s queue.	
 	
Thanks,	
 	
Marian Scalise 
	
From: McIntosh, Lawton Secretary (Tammy Jennings) [mailto:lmcintoshsc@sccourts.org] 
Sent: Tuesday, September 14, 2021 2:26 PM 
To: Marian Scalise <MScalise@RichardsonPlowden.com>; Jay Wright 
<jaywright@mcgowanhood.com> 
Cc: McIntosh, Lawton Law Clerk (Grace Kerley) <lmcintoshlc@sccourts.org> 
Subject: 2021NI0400011 Anita Chabek et, al v. AnMed Health	
		
CAUTION:	This	email	originated	from	outside	your	organization.	Exercise	caution	when	opening	
attachments	or	clicking	links,	especially	from	unknown	senders.	
Good Afternoon,	
 	
I have notes stating the above mentioned case is currently UA with Judge McIntosh. Our law clerk who 
sat in on this hearing is no longer with us, so all that I have is her notes. Per her notes, there could be a 
Summary Judgment pending on this case, however, I do not see it. From what I can figure out, the only 
thing pending on this case is 2 motions to dismiss.	
 	
I want to make sure I am correct and that is the only issue we have UA at this time.	
 	
 	
Thank you,	
 	
Tammy Jennings	
Administrative Assistant to the	
Honorable R. Lawton McIntosh	
P.O. Box 8002	
Anderson, SC 29622	
(864)260-4059	
lmcintoshsc@sccourts.org	
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

______________________________ 
 

APPEAL FROM ANDERSON COUNTY 
Court of Common Pleas 

 
R. Lawton McIntosh, Circuit Court Judge 

______________________________ 
 

Case No. 2021-NI-04-00011 
______________________________ 

 
Anita and James Chabek        ……………..   Appellants,  
    

        v. 
 

AnMed Health and Larry    …………….   Respondents. 
Davidson, MD 

______________________________ 
 

NOTICE OF APPEAL 
______________________________ 

 
 Appellants Anita and James Chabek, appeal from an order of the Honorable R. Lawton 

McIntosh granting Respondents AnMed Health and Larry Davidson, MD’s Motion for Summary 

Judgment and order denying Appellants’ Motion to Reconsider. Appellants received notice of the 

form 4 order granting summary judgment on September 15, 2021 with instructions for Defense 

counsel to prepare a formal order.  The proposed formal order was submitted via email on 

September 17, 2021.  To date, the formal order has not been approved.  Appellants filed a Rule 

59(e) motion to reconsider on September 27, 2021.  Appellants received written notice of entry of 

the form 4 order denying Plaintiff’s Motion to Reconsider on September 27, 2021.  Pursuant to 

Rule 203(d)(1)(B), SCACR, a copy of the orders Appellant challenges on appeal are attached to 

this Notice. 

- Signature Page to Follow -  

Oct 04 2021
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2 
 

       Respectfully submitted, 
 
       s/ Jay Wright_________________ 
       Jay F. Wright (SC Bar # 78738) 
       Jordan C. Calloway (SC Bar # 78728)  
       McGowan, Hood & Felder, LLC 
       135 Edinburgh Court Suite 202 
       Telephone: (864) 252-4406 
       Facsimile: (864) 252-4480 
       jaywright@mcgowanhood.com 

jcalloway@mcgowanhood.com  
 

       Attorneys for Appellant 
 
 

Other attorneys of record: 
        
Marian Scalise      Fred W. “Trey” Suggs, III 
Richardson, Plowden & Robinson, P.A.  Roe, Cassidy, Coates & Price, P.A. 
2103 Farlow Street     1052 North Church Street 
Myrtle Beach, SC 29577    Greenville, South Carolina 29601 
Telephone: (843) 443-3585    Telephone: (864) 349-2600 
Facsimile: (843) 582-0263    Facsimile: (864) 349-0303 
mscalise@richardsonplowden.com   tsuggs@roecassidy.com 
 
Attorneys for Respondent AnMed Health  Attorneys for Respondent Larry Davidson, 

MD 
        
 
October 4, 2021 
Greenville, SC 
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CERTIFICATE OF SERVICE 

 I, the undersigned, an employee of McGowan Hood & Felder, LLC, for Appellants, Anita 

and James Chabek, do hereby certify that I have this date served the foregoing Notice of Appeal 

dated October 4, 2021 by personally serving the same pursuant to Section (d)(1) of the Supreme 

Court’s Order dated August 25, 2021, on the following counsel of record using the primary email 

addresses listed in the Attorney Information System (if applicable):   

Marian Scalise      Fred W. “Trey” Suggs, III 
Richardson, Plowden & Robinson, P.A.  Roe, Cassidy, Coates & Price, P.A. 
2103 Farlow Street     1052 North Church Street 
Myrtle Beach, SC 29577    Greenville, South Carolina 29601 
Telephone: (843) 443-3585    Telephone: (864) 349-2600 
Facsimile: (843) 582-0263    Facsimile: (864) 349-0303 
mscalise@richardsonplowden.com   tsuggs@roecassidy.com 
 
Attorneys for Respondent AnMed Health  Attorneys for Respondent Larry Davidson, 

MD 
 

 

s/ Jay Wright_________________ 
       Jay F. Wright (SC Bar # 78738) 
       McGowan, Hood & Felder, LLC 
       135 Edinburgh Court Suite 202 
       Telephone: (864) 252-4406 
       Facsimile: (864) 252-4480 
       jaywright@mcgowanhood.com 
       Attorneys for Appellants 
       Anita and James Chabek 
 
Dated: October 4, 2021 

Oct 04 2021
ELECTRO

NICALLY FILED - 2021 O
ct 07 2:52 PM

 - ANDERSO
N - CO

M
M

O
N PLEAS - CASE#2021NI0400011

- 177 -



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

______________________________ 
 

APPEAL FROM ANDERSON COUNTY 
Court of Common Pleas 

 
R. Lawton McIntosh, Circuit Court Judge 

______________________________ 
 

Appellate Case No. 2021-001129 
______________________________ 

 
 Anita and James Chabek,  ……………..   Appellants, 
  
        v. 
 
 AnMed Health and Larry  
 Davidson, MD,   ……………….    Respondents. 
 

______________________________ 
 

CERTIFICATE OF COUNSEL 
______________________________ 

 
 Pursuant to Rule 210(g), SCACR, Appellants’ counsel hereby certifies that the Record on 

Appeal contains all material proposed to be included by the parties and not any other material. 

       Respectfully submitted, 
 
       /s/ Jordan C. Calloway   
       Jay F. Wright 
       McGowan, Hood & Felder, LLC 
       135 Edinburgh Court, Suite 202  
       Greenville, SC 29607 
       (864) 252-4406 
       jaywright@mcgowanhood.com 
 
       Jordan C. Calloway 
       McGowan, Hood & Felder, LLC 
       1539 Health Care Drive 
       Rock Hill, SC 29732 
       (803) 327-7800 
       jcalloway@mcgowanhood.com 
 

Apr 26 2022



       Attorneys for Appellants 
Rock Hill, SC 
April 26, 2022 
 


