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STATEMENT OF ISSUES ON APPEAL

1. When Appellant alleged that Juror 19 failed to disclose her familial relatidnship to a State’s
* witness durir}g voir dire, did the circuit court err in summarily dismissing Appellant’s Motion

for a New Trial Based on After Discovered Evidence?



STATEMENT OF THE CASE |

Appellant was indicted by the Georgetown County Grand Jury for two counts of Murcier
an'sing from the shooting deaths of Wilford Brown and Ellton Rutledge. On March 15, 2004,
Appellant was called to trial before the Honorable Paula Thomas and a jury. ROA 2. Appellant was
represented by Margaret Ann Kneece and J. Wesley Locklair. ROA 2. The State was represented
by J. Gregory Hembree o.nd Robert Bryan. ROA 2.

At the conclusion of the trial, Appellant was found guilty of both counté of murder. ROA
150. Appellanf was sentenced life imorisonment. ROA 159.

Petitioner appealed his conviction. For the Appeal, Appellant was reprosented by Robert M.

Dudek. Appellate counsel filed an Anders’ brief. ROA 160-170. Appellant filed a pro se_Anders
response on September 13, 2005. ROA 234-298. On January 26, 2007, this Court dismissed the
direct appeal. ROA 425.

On April 14, 2007, Appellant filed a pro se Petition for Writ of Certiorari with the South
Carolina ‘Supreme Court. ROA 299-313. Appellant then moved to withdraw the Petition for Writ of
Certiorari. ROA 314. Tne Petition for Writ of Certiorari was dismissed on July 5, 2007. ROA 315.
Remittitur was sent on July 6, 2007. ROA 317. |

On July 11, 2007, Aopellant filed an Application for Post-Conviction :Relief ROA 171-177.
The State filed its return on October 5, 2007. ROA 183-185. An evidentiéry hearing was convened
on May 1, 2008 before the Honorable Steven John. ROA 186. At the hearing, Appellant wa_s‘
represented by Bobby Frederick and the State was represented by Christina J. Catoe. Appellant’s -

Application for Post-Conviction Relief was dismissed on May 15, 2008. ROA 186.

! Anders v. Caliform'?, 386 U.S. 738, 87 S.Ct. 1396 (1967).



Appellant appealed the c}enial of the Application for Post-Cenviction Relief. For this appeal,
Appellant was represented by Robert Pacllak. ROA 318. The Petition for Writ ef. Certiorari was
denied on August 20, 2009. ROA 330.

| On July 13, 2009, Appellant filed a subsequent pro se Application for Post-Conviction
Relief. ROA 331. This application, for case number 2009-CP-22-1074, for PCR was. dismissed on
December 30, 2(lO9 by the Honorable Benjamin Culbertson. ROA 341. Appellant appealed the
denial of this application for _PCR; however, that appeal was dismissed en March 15, 2010. RCA
357. Remittitur was sent on March 3 1, 2010. ROA 358.

On May 4, 2010, Appellant filed another pro se Application for Post-Conviction Relief. |
ROA 347. On July 10, 2010, this PCR application, 2010-CP-22-733, was dismissed. ROA 355.
Appellant appealed the denial of this application for PCR; however, certiorari wad denied on
August 18, 2011. ROA 357. Remittitur was sent on September 7,2011. ROA 358.

On October 25, 2011, Appellant filed a Petition for Writ of Habeas Corpus in the original
jurisdiction of the South Carolina Supreme Court. ROA 359-384. This Petition was denied on
November 16, 2011. ROA 385.

On December 1, 2011, Appellant filed a Petition for Writ of Habeas Corpus in South
Carolina District Court. ROA _202. This action was dismissed on March 20, 2013. ROA 386-424.

On.May 16, 2012, Appellant filed a pro sel Motion .for a New Trial Based on After
Discovered ‘Evidence. ROA 439-450. On July 31, 20l2, this motion wés denied by the Honorable
Benjamin Culbertson. ROA 451-452.

Appellant Filed a pro se Notice of 'Appeal. On September 22, 2014, Natasha Hanna filed a
Notice of Appearance on the Appeal for the limited purpose of filing a Motion to Suspend the

Appeal and For Leave to File a Motion for a New Trial Based on After Discovered Evidence. ROA



453-461. In an Order dated October 8, 2014, this Court denied the Appellants Motion té Suspend
Appeal and For Leave to File Motion for a New Trial Based on After Discovered Evidence noting
the following:
We Note tﬁat ipursuant to Rule 205, SCACR, “Nothing in these Rules shall
prohibit the lower court...from proceeding with matters not affected by the
appeal.”
ROA 462-463. On November 12, 2014, this Court affirmed the ruling on 2012 Motion for a New
Trial Based:)n After Discovered Evidénée. ROA 464.
_ On October 30, 2014, Appellant, through his attorney Natasha Hanna, filed a Motion for a
New Trial Based on After Discovered Evi&ence. ROA 467-470. On September 11, 2015, the
Honorable Benjamin Culbertson filed a Form 4 Order denying Appellant’s Motion for a New Trial
Based on After Disébvered .’Eviden'ce. ROA 471. On September 22, 2015, Ms. Hanna e#mailed
Judge Culbertson, asking for a hearing. Supp. ROA 42-43.
A hearing was scheduled for December 10,2015 before the Honorable Steven John. ROA
473, At the hearing, Ms. Hanna was relieved. The Court ordered that Appellant be evaluated for
‘competence to represent himself. ROA 490-497. |
On Septerﬁber 8, 2017, Respéndent filed a Motion to Dismiss [Appellant’sj Motion for -'a
New Trial Based on After Discovered Evidence. ROA 542-544. Appellant, through counsel,
submitted a Memorandum in Support of Defendant’s Motion for a New Trial Based on After
Discovered Evidence. Supp. ROA 21-68.
A Hearing was convened on October 2, 2017 before the Honorable Larry B. Hyman. ROA
'498. Prior to the hearing, Appellant had requeéted to proceed pro se. honever, at the hearing
Appellanf indicated ‘that he wanted an attorney- and the Court did not order him to proceed pro se.

ROA 507, 1. 15—511, 1. 20.



After the hearing, the Court allowed briefing on the State’s motion. Supp. ROA 21-68.
Appellant also renewed his motion to allow Mr. Ward to proceed pro se.
In an order clocked on December 7, 2017, the circuit court granted the State’s Motion to

Dismiss and denied the motion to proceed pro se. ROA 561. This appeal follows.



ARGUMENT

. I When Appellant alleged that Juror 19 failed to disclose her familial relationship a State’s
" witness_during voir dire, the circuit court erred in summarily dismissing Appellant’s
Motion for a New Trial Based on After Discoyered Evidence.

Relevant Facts

During the Appellant’s trial, the State alleged that Appellant shot Wilford Browﬁ and‘
Elton Rutledge in “a drug deal gone bad.” ROA 98, 1. 22—99, ‘1. 7. The State argued that on
August 2,‘ 2002, Defendant borrowed his wife’s Suzuki and meet up with Brown and Rutledge.
The State alleged that Defendant then killed Brown and Rutledge with a 9mm handgun and
buried their bodies. The -S'tate also alleged that Appellant dumped the Suzuki in Dawhoo Lake in
Geofgetown County to destroy evidence of the shooting. ROA 98, 1. 22—130, 1. 8.

Kévin Cooper was a key witness for the State against Appellant. ROA 83, 1. 20—96, 1.
27. Mf. Cooper claimed to haver seen Appéllant with one of the decedents prior to the shooting.
ROA 90, 1. 7-15. Mr. Cooper allegedly overheard a conversation were Appellant was mad that -
he lost money. ROA 90, 1. 16—91, 1. 3. Mr. Cooper testified that Appellant asked him to go buy
9mm bullets. ROA 91, 1l. 3-20. This testimony ultimately would fit into the State’s theory that
Mr. Ward shot the decedents with a 9mm because they owed him money. ROA 97, 1. 22—130, 1.

On October 30, 2014, Appellant, through his then attorney Natasha Hanna, filed a motion
for a new trial based on after discovered évidence alleging-the juror misconduct. In the motion,
Appellant alleged that Marissa Cooper, Juror 19, failed to disclose a relationship State’s Witﬁess
Kevin Cooper. Supp. ROA 1-20. Juror 19 was asked along with the other jurors, whether she was
related by blood or marriage to any of the potential witnesses. ROA 48, 1. 1—50, 1. 15. At no

ipoint did Juror 19 respond to that she was related to Kevin Cooper. ROA 50, 1. 15. However,
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Appellant éubmitted an affidavit which supported his position that. Juror 19 was related to Kevin
Cooper. Supp. ROA 63-64. Appellant alléged Juror 19 intentionally concealed this information.
-Supp. ROA 3.

On September 8, 2017, the State filed a motion to summarily dismiss, Defendant’s
motion for a new trial based on after discovered evidence. In that motion, the State argued that
Appellant’s 2014 motion was filed in violation of Rule 29(b), SCRCrimP because Appellént had
an appeal pending on a different Motion for a New Trial Based on After Discovered Evidence.?
The State also afgued that “the information citeci by. [Appellant] was known to [Appellant] and
counsel or could have been aspertained by the exercise of reasonable diligence prior to and at the
time of trial in 2004...” ROA 543,

On October 2, 2017, hearing was convened before circuit court. The .State argued that the
relationship between Juror 19 and Mr. Cooper could have been known by Appellant af the time
of trial. ROA 519, 1. 13—520, 1. 19. However, the State also took the position that Juror 19 and
Mr. Cooper’s relationship was so distant.a‘s not to arise to the level of juror misconduct. ROA |
520,1. 20521, 1. 8. |

In it order granting summary dismissal; the circuit pourt found the following:

The Claim before the Court must be reviewed undér the standard set forth
in State v. Spann, 334 S.C. 618 (1999)...The Court finds the information
cited by the [Appellant] in the current motion, even if true, is not material

evidence as to [Appellant’s] guilt or innocence and would not change the
result if a new trial were granted.

2 This motion was filed while Appellant had an appeal pending from a previous unrelated motion
for a new trial based on after discovered evidence. Appellate Case 2012-213222 concerns
allegations of newly discovered evidence involving allegations that an individual named Michael
Abner hired the two decedents to kill Defendant. ROA 427-438. Although Defendant’s motion to
- suspend the appeal was denied by this Court, the order denying the motion to suspended the
appeal indicated “Nothing in this order shall prohibit the lower court...from proceeding with
matters not affected by this appeal.” Since the subject matter of 2014 Motion does not deal with
the same matters alleged in Appellate Case 2012-213222, the 2014 Motion was properly filed.
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ROA 563. The circuit court also found that Appellant could have ascertained the relationship
based on the exercisé of reasonable diligénce. The circuit granted State’s motion to summarily?
dismiss Appellant’s Motion for a New Trial Based on Aftér Discovered Evidence.
Argument |

The Supreﬁle Court has found that juror misconduct is not based on the factors listed in
Spann* but rather “is governed by a separate standard.” McCoy v. State, 401 S.C. 363, 371, 737
S.E.2d 623, 627,(2013). “[Aj new trial is warranted on the basis of juror miscon_dﬁct if it is -
shown .that (1) the juror intenfionélly c'oncealed information; and (2) the information concealed
would have suppoﬁed a challenge _fdr cause or would have been a material factor in the use of
the party's peremptory éhallenges.” Id. “[E]valuating the merits of a juror misconduct claim is a
fact-intensive inquiry, which. is most appropriately conducted after a hearing.” Id., 401 S.C. at
371,737 S.E.2d at 628.

The circuit court applied the wrong standard in asséssing whether to summarily dismiss
Appellant’s 2014 motion for a new trial. In its order of dismiss the circuit court found the following:b
Had a juror misconduct claim been captioned as yet another PCR
application, the Supreme Court’s more recent holding in McCoy v. State, 401
S.C. 363 (2013) may have applied and an evidentiary hearing on the claim
applying the analysis set forth in State v. Woods, 345 S.C. 583 (2001)

possible. However, that is of no import in the present matter.
ROA 562-563. Howevef, Woods was propériy brought in a motion for a new trial. State v, Woods,

345 S.C. 583, 550 S.E.2d 282 (2001). Additionally, there are other cases where this issue was raised

in a motion for a new trial. See e.g. State v. Savage, 306 S.C. 5, 409 S.E.2d 809 (1991); State v.

* Although in the order the circuit court writes “[A]s to the merits of the [Appellant’s] motion...”
~ Appellant was not allowed to call witnesses to address the merits of his motion. R*(Tr. 14, 1.
21—15, 1. 8). Therefore, this matter was summarily dismissed.

10
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Sparkman, 358 S.C. 491, 596 S.E.2d 375 (2004).

Moreover, the circuit court erred in summarily ruling that even if Juror 19 was related to
Kevin Cooper it “would not change the result if a new trial were granted.” VROA 563. To the extent
a harmless errc/)r analysis is proper in a case of juror misébnduct, the harmless error analysis should
only be made after a hearing. See Re.mmer‘ v. United States, 347 U.S. 227, 230, 74 S.Ct. 450, 451-
452 (1954) (“We therefore vacate the judgment of the Court of Appeals and remand the case to the
District Court with directions to hold a.hearing to determine whether the incident complained. of was
harmful to the petitioner, and if éﬂer hearing it is found to have been harmful, to grant a new trial.”)
Thérefore, the circuit court. erred by hdlding that Appellant was not entitled to a hearing on his
motion because he had hot ﬁléd it as a PCR action. |

Additionally, the Court riotes that Appellant could ha\VIe. di-édbvéred this relationship through -
“reasonable diligence.” The standard of reasonable diligence requires a person to act after they are
put on notice that they should act.S;ee Maher v. Tietex Corp., 331 SC 371, 377, 500. S.E.2d 204,
207 (Ct. App. 1998) (“A cause of action should have been discovered through exercise of
reasonable diligence when the facts and circumstances would have put a person of common
| knowledge and experience on notice that some right had been invaded or a cvlaim against another
party might exist.”). A juror and a witness both having the common last name “_Cpoper” is not
.sufﬁcient to put Appellant oﬁ notice tﬁat the two were related. To require defendants and defense
counsel to do genealogical research on prospectiv‘e j_urofs is not reasonablé.

Therefore, the circuit court erred in summarily dismissing Appellant’s motion for a new trial

and this matter should be remanded for an evidentiary hearing.

*State v. Spann, 334 S.C. 618, 513 S.E.2d 98 (1999).

}

11
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CONCLUSION

For the foregoing reasons Appellant respectfully requests that this Court remand the case for

a hearing on the Motion for a New Trial Based on After Discovered Evidence.

Respectfully submitted,

—

/%—\

Ttistan M. Shaffer (SC Bar 77565)
P.O. Box 1027

Chapin, SC 29036

(803) 467-2586
tristan@shafferlawsc.com

ATTORNEY FOR APPELLANT.

December 2, 2019
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- APPELLANT’S STATEMENT OF THE ISSUE ON APPEAL

o S When Appellant alleged that Juror 19 failed to d1sclose ‘her fam111al relat1onsh1p to a_ L '
‘ State’s witness during voir dire, did the citrcuit court err in. summarily dlsmlssmg -
Appellant s Mot1on for a New Trial Based onAfter Discovered Ev1dence'7 '

RESPONDENT S: COUNTERSTATEMENT OF THE ISSUE ON APPEAL

B R \D1d the trlal court err when it demed Appellant S Rule 29(b) SCRCnmPro mot1on '
RN made ten ‘years after trial when Ward’s.trial counsel was prov1ded w1th the State’s’.:
- witness list and juror 1nformat1on prlor 1o jury selection in, 2004 and’ when . thefn_
., alleged relat10nsh1p of second cousms through marrlage between Juror 19. and one_l L
ey “of the State’ S w1tnesses ex1sted at the time of trial, could’ have reasonably ‘been e
e d1scovered w1th1n the constra1nts enunc1ated in Rule 29(b) and-was too remote and‘ s
S _'dublous to constltute a przma facze case of after-dlscovered evxdence'7 ST |




STATEMENT OF THE CASE

| Appellant Jody Lynn Ward is presently conﬁned in the South Carolina Department of"
Correct1ons (SCDC), as. the result of two Georgetown County murder conv1ct10ns and
accompanymg sentence Wthh this- Court affirmed in 2007 Ward s case has a lengthy

.' procedural hlstory Ward has pursued the instant Rule 29(b), SCRCrlmP allegatlon since somei |
..t1me in 2014 at whlch time Ward was party to another pendmg appeal taken from the c1rcu1t

: court ] demal of a prevlous ~Rul"e;i'29(b)',- SCRCnmP mot1on. Thus, the present actlon is an appeal 3

from a‘l-'succe'ssilve Rule"2"9(b)~' SCRCr'imP .vmoti'on. Betvvixt and amo'ng"those'.-actions" Ward'-has - = L

.rp,

- falso 1mt1ated no less than four post conv1ct1on rellef actlons and a federal habeas corpus actlon R
- each of whrch have been resolved m favor of the State

A Orlgmal State court proceedmgs ." R o

The Georgetown County Grand Jury 1nd1cted Ward in July 2003 for two counts Cof

'murder (Ind1ctment Nos 2003 GS 22 0130 and 01031) Margaret Ann Kneece Esqu1re and J.

Wesley Lockla1r III Esqulre represented h1m on these charges After a ser1es of pre trlal-
"hearmgs Ward proceeded to a yury tr1al on March 15- 18 2004 over wh1ch the Honorable Paula .
‘ l.H Thomas pre51ded The Jury conv1cted Ward of both murders Judge Thomas sentenced h1m 10 '

L

'concurrent terms of l1fe 1mpr1sonment Ward tlmely perfected an appeal On August 29 2005 -

Respondent would ask th1s Court to take _]udlCIal “notice of the various state court
proceedings and thereby obviate the necessity for a voluminous Record on Appeal. “A court can

1,‘

take judicial notice of its own records, files[,] and proceedings for all proper purposes including =

' facts established in its records. It is not error for a judge to take judicial notice of what was stated
n'[a] former opinion in [a] prior action of the same case.” Wise v. Wise, 394 S.C. 591, 600, 716

S E.2d 117, 122 (Ct. App. 2011) (quoting Freeman v. McBee, 280 S.C. 490, 313 S:E.2d 325 (Ct. -

~App. 1984)); Griffinv. Van Norman 302 S. C 520, 525 397 S.E.2d 378, 381 (Ct App 1990).



Lo

Assrstant Appellate Defender Robert M Dudek ﬁled a Fmal Anders Br1ef of Appellant2 on o .

Ward’s behalf and petltloned to be rel1eved as counsel The F 1nal Anders Br1ef set forth one 1ssue'._: -

3 hether the court erred by refusmg to suppress appellant s statement Where law' R
fenforcement knew - appellant was . atternptlng ‘contact -his: attomey prior’ “to. hxsjﬂ N
I‘:meetlng with’ Ass1stant Sherlff Weaver -and’ where Weaver ‘was; aware appellant- (s
~ -+ had 1nvoked his right to counsel: upon ‘his arrest since: appellant should not have ™~
""been deemed to have warved hlS r1ght to counsel under these mrcumstances‘? ,‘ :

w1th twoﬁ'ddmonal clalms On January 26 2007 thls Court d'smlssed Wi ”d’s ‘appeal and""f"r

] AP S : AN , LLEGAL AND
]SUFFICIENT PROCESSr OF-L: HE, GRA NI .JURY N VIOLATION OF S.C.
"CONST Art: I, § 410 and Atts V, § 22 “WHEN THE FOREMAN SCOTTE
MCKENZIE WAS DIRECTLY INVOLVED AT THE CRIME SCENE AND"
HAVING PRIOR BIAS KNOWLEDGE ‘OF * THE. EVENTS PRIOR TO.
S SERVICE ON' GRAND JURY TRIAL COUNSEL WAS: INEFFECTIVE FOR -
' FAILING TO PRESENT THIS ISSUE AT TRIAL PRIOR: TO THE VERDICT"""
BY THE JURY IN. VIOLATION OF THE FIFTH SIXTH AND. FOURTEENTHY
AMENDMENTS OF THE U S CONSTITUTION AND VIOLATION OF SC o
CONST ART I §3 st -

: »f.?’;‘.?a Issue Three THE INDICTMENT IN APPELLANTS CASE WAS FLAWED,-‘ Sh Tl
. ','WHERE MISINFORMATION STATED THAT THE DECEASED DIED DUE‘_ R
TO GUN SHOT WHEN AT TRIAL TESTIMONY STATED OTHERWISE INCE e e
THIS “NO BODY CASE ” TRIAL COUNSEL WAS INEFFECTIVE FOR NOT.-"’..U SO
SEEKING TO QUASH INDICTMENT AND/OR "MAKE * MOTION FOR:* o
Sl MISTRIAL THE GRAND JURY IN- INCLUDING SAME ON INDICTMENT{'_' E B
A a . ) MISREPRESENTED THE EVIDENCE AND ESTABLISHED IN THE MINDS e




#n.

:‘OF THE- TRIAL JURY THAT DECEASE[D S] DEATH WAS DUE TO GUN o
*. 'SHOT IN. WHICH WAS NOT EVIDENCED. AT TRIAL AND INDICTMENT - -
-1 . "/ ‘WAS THEREFORE FLAWED. TRIAL COUNSEL WAS INEFFECTIVE FOR- .
... i 2 NOT. PURSUING THESE. ‘ISSUES;' INDICTMENT WAS ISSUED.:IN - -
. 7 VIOLATION OF S.C. CONST. AND THE UNITED STATES CONSTITUTION .-
.+ THE 5TH, SIXTH, AND FOURTEENTH AMENDMENTS AND S. c CONST ce
_:;;ART 1§3 v . ol e . S

< ""‘-'Issue Four PETITIONER’S RIGHTS WERE VIOLATED UNDER ARTICLE I'}'"» P
. -8 3 OF THE ‘SOUTH’ CAROLINA CONSTITUTION [AND] THE FOURTH, "~ - . .. "% .
o '*{‘SIXTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATESl L TN
A 'fCONSTITUTION "WHEN APPELLANT WAS ARRESTED WITHOUT A ‘ .
‘(PROBABLE CAUSE) WARRANT WHILE NOT IN [THE] COMMISSION OF e
L8~ A“CRIME;” HELD FOR SEVENTY TWO HOURS 'RELEASED AND 'AGAIN - ARl
ARRESTED THEREAFTER BY. WARRANTS THAT  DID NOT HAVE" = ~ g
:SUFFICIENT ‘PROBABLE CAUSE FOR AN. ARREST WHEN SUBSTANTIALf R D PYSE
BASES FOR ‘PROBABLE'. EXISTED WHEN THE MAGISTRATE WAS" K ‘
GIVEN NO INFORMATION REGARDING THE RELIABILITY OF: THE"_ T
'CONFIDENTIAL INFQRMER THE [SUFFICIENCY] REQUIRED TO ISSUE' T
»ARRANT DID'NOT. PROVIDE ACTUAL CAUSE FOR AN'ARREST." "%, "

g ‘PREJUDICIAL REMARKS N OPENING AND CLOSING™ STATEMENTS
** .« BOLSTERING AND: VOUCHING FOR STATE"WITNESSES; ACTING.AS;
. “LWITNESS BEFORE THE JURY, TESTIFYING AS IF- STATEMENTS MADE ~,
. 'WHERE FACTUAL, AND THE FAILURE OF TRIAL COUNSEL TO OBJECT " 2
VIOLATING APPELLANT'S ‘RIGHT TO.-A FAIR. TRIAL, .INFECTED THE- % "
*” "JURY PRIOR TO. EVIDENCE; AND DENIED APPELLANT DUE PROCESS - ‘
.. .. 'AND’EQUAL PROTECTION([]-OF .THE 'LAWS~IN. VIOLATION ‘OF THE. "=
i+ FOURTEENTH'AND .SIXTH- AMENDMENT{S] .OF U.S, CONSTITUTION
S ;‘;,AND ART. o, §3 ART IV §VI OF THE S.C. CONSTITUTION v

S j‘,»Issue SlX DID THE TRIAL COURT LACK SUBJECT MATTER,’ o
JURISDICTION TO, ENTER A CONVICTION OR: IMPOSE SENTENCE Jow .
UPON INDICTMENT 03-GS- 22:1031- DUE TO THE FATAL VARIANCE -
. _".BETWEEN “THE. PROOF AT TRIAL. AND THE ALLEGATIONS WITHIN
o _THE FACE OF THE INDICTMENT" -

‘ Issue Seven TRIAL COUNSEL Was INEFFECTIVE COUNSEL WHEN
-~ FAILING TO MAKE CONTEMPORANEOUS OBJECTIONS IN A TIMELY =~ = . "
'~ MANNER _IN -ORDER ‘- TO . PRESERVE . FOR :APPEAL. PURPOSES . ... . "
. VIOLATING APPELLANT'S RIGHTS OF DUE -PROCESS AND EQUAL - " .-
‘ «,PROTECTIONS OF THE LAWS UNDER S.C. CONST. ART. I, § 3 AND ART. .
§4 AND, ‘THE 6TH AND 14TH AMENDMENTS .OF THE US

P



| granted counsel s petrtron to be rel1eved in an’ unpubhshed Oprmon State_v. Jody. Lynn Ward N
o 2007 UP- 048 (. C Ct App ﬁled Jan 26 2007)

; Ward filed a, Pet1t1on for Rehearmg (pro se) dated February l 2007 At the Court s:'

SRR ‘d1rectron the State made a Retum to Pro Se Petltlon for Rehearlng on February 15, 2007 Thrs '

- "Court den1ed rehearmg on March 22 2007

- -

o Ward then ﬁled a pro se Pet1tron for Wr1t of Certrorarl Wthh the State rece1ved on Aprrll e

v 30 2007 It ralsed four allegatlons On May l4 2007 the State ﬁled a Return to Pro Se Pet1t1on

for Wr1t of Cert1orar1 However Ward voluntanly w1thdrew h1s Petrtron ina June 29 2007 letter»

[

to counsel Mr Dudek Counsel forwarded thrs letter and on July 5, 2007, the South Carolrna B

SR ‘Supreme Court granted h1s request to dlsmrss the appeal Thrs Court sent the Remittitur to the

- :Georgetown County Clerk of Court on July 6 2007 thus endmg Ward’s drrect appeal of h1s

i S COI’IVlCthI’lS and sentence

: 'LZ;CONSTITUTIONS T

‘f:'_{"‘fPRlNCIPLE ONLY-AND THE CHARGE OF - HANDS OF ONE "HANDS OF . .
" ALL WAS INSUFFICIENT, -“VAGUE; - MISLEADING CONFUSING AND - °
- ALONG-WITH PRINCIPLE CHARGE DEPRIVED THE APPELLANT OF A
. -+~ FAIR TRIAL AND DUE PROCESS COUNSEL WAS' ALSO INEFFECTIVE' T
- IN FAILING TO OBIJECT TO THIS CHARGE AND REQUEST A MORE, _
' “SPECIFIC CHARGE. T S

Ward then ﬁled a Supplement to his Final Brief of Appellant (pro se) wh1ch the State recerved
on October 12 2005, raising two addltlonal claims:

Issue A: Did the trial Court lack subject matter Jurlsdlctron upon the 1nd1ctments
due to procedural flaw in the warrants in thrs case?

Issue B Did the trial Court lack sub]ect matter Jur1sd1ct10n due to invalid warrants
' and arrest? :

<" Issue Eight: THE COURT ERRED IN CHARGING THE JURY WITH HANDS"'. L
" OF ONE HANDS OF. ALL WHERE THE APPELLANT WAS INDICTED AS A~ "
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B. Post-convnctlon proceedmgs
Ward filed hlS first pro se Post Convrctlon Rel1ef (PCR) Applrcat1on on July 11 2007

‘ Ward v. State Georgetown Cnty Ct of Common Pleas Case No. 2007 CP 22 00915 (ﬁled Julyt

R ll 2007) He later supplemented the clarms in, h1s Apphcatlon The Honorable Stephen H John‘ o

‘jheld an ev1dent1ary hearmg into the matter on at the Horry County Courthouse on May 1, 2008. -

_On May l5 2008 Judge John s1gned an Order of D1sm1ssal in Wthh he denled rehef and' .
. dlsmrssed_ the Apphcatron wrth prejudlce. The_Or_der- of Dlsm1ssal_addressed Ward’s clalms that
trial »counsel yvas ineffective because 'theyA (1) fai_led to objecti to the Solicitor’s Vc'omments.
: '\regardmg Ward’ “lacl<.of lremorse';’ (2) talled to; 'obbj’ect to the Solicitor’s‘ vouching‘ for the
| fState S w1tnesses (3) falled to object to the Sol1c1tor S comments on the Ward s credibility and
"~the 'defense S theory; 'and (4)- farled to reques't jury -instructions on voluntary and 1nvoluntary l‘

"manslaughter Ward ﬁled a Motlon to Amend or Alter the Judgment on May 20 2008 Judge

L B _John thereafter ﬁled an “Order Denymg Appl1cant s Motron To Alter Or Amend In Part Andif o

e i ~_Clarrfy1ng Otder.Of Drsmrssal 7

i

Ward then t1mely served and ﬁled a notlce of appeal Ass1stant Appellate Defender S

" "Robert M. Pachak represented h1m in collateral appellate proceedmgs On December 30 2008
Ward ﬁled a pet1t10n for writ of cert1orar1 The State . ﬁled a Return 10 Pet1t1on for Wnt of g

. Cert10rar1 on February 13, 2009 The South Carollna Supreme Court ﬁled an Order denyrng'

The two issues presented in the petition were: .

1. Whether defense counsel were ineffective in failing to object to numerous
errors in the sol1crtor s closmg arguments such as to render petltroner s tr1al

" unfair? . - - :
L2 Whether defense counsel[] were 1neffect1ve in fa111ng to request or put-on
" - the record requests to charge on the lesser 1ncluded offenses of voluntary and

_1nvoluntary manslaughter? :
L5
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certlorarl on August 20, 2009 and it sent the Remlttrtur to the Georgetown County Clerk of -

| Court on September 8; 2009 | | .
Ward filed a second pro se. Post Convrctlon Rellef (PCR) Appllcat1on on July 13 2009 o
B Ward v State Georgetown Cnty Ct of Common Pleas Case No 2009 CP 22 915 (ﬁled July | ‘
',:»13 2009) Here, Ward cla1med that he recelved 1neffect1ve a551stance of counsel because counsell‘ o

j:fa1led to convey a plea offer to h1m ‘He asserted that thrs cla1m was a new rule of law under' N -

’f“"llmrtatlons and because 1t was successrve to the 2007 Applrcatlon

L The Honorable Benjamln H Culbertson resrdent Judge to the Frﬁeenth 'Judlclal C1rcu1t ‘_ '

‘_jultlmately ﬁled a January 13 2010 Fmal Order of D1sm1ssal m whlch he summar'ly di mlssed ‘."3-.

: the 2009 Appllcatlon because ( 1) Davze V. State d1d not apply to the facts of the Ward’s case ‘(2)- : .
_ o .

‘ the 2009 Apphcatlon was a successrve applrcatron and (3) the 2009 Applrcatlon was barred by . - -

s the statute of llmltatlons Ward trmely served a not1ce of appeal
o The Honorable Danlel E. Shearouse Clerk of Court for the ASouth Carolma Supreme": )
Court sent Ward a letter On February 23 2010 1nform1ng Ward that he had to comply w1th the-.'i,- -

“requlrements of Rule 243(c) SCACR Ward made a response in a March 2 2010 document e

' styled “Petltron for Writ of Certlorari ” The South Carolma Supreme Court dlsmlssed the appeal ’
It found that Ward “fa1led to show that there is an arguable ba51s for assertlng that the -
determrnatlon by the lower court was 1mproper ’as requlred by Rule 243(c) Ward V. State\
Order of Drsmlssal (S C Sup Ct ﬁled Mar. 15 2010) (Trlal Court Case No 2009 CP 22-'.“ .

- 01074) The Court sent the Remlttltur to the Georgetown County Clerk of Court ‘on Aprrl l



Undaunted Ward ﬁled 2 thlrd PCR Applrcatlon on. May 4 2010 Ward v State'

, “';.Georgetown Cnty Ct of Common Pleas Case ’No"’-«2010‘-CP 22 00733 (ﬁled May 4 2010) He_j\- ; |

“'clalmed that [t]he Jury 1nstruet10ns 1n my case are; uneonstltutlonal under Belcher 'S opmlon o

Supreme Court 1ndrcated that Belcher ‘ w1ll not apply to conv1ctlons ch llenged on’ post-

e ‘ 'August 17 2010 On August 18 2011 the South Carohna Supreme Court ﬁled an order denylng"_._«

5 §

';certlorarl It sent the remlttltur to the Georgetown County Clerk of Court on September 7 2011

. That petltlon ralsed the followmg issue::

. ‘Dld the 01rcu1t court err in holdrng that Petrtroner was not entltled to the beneﬁt of
. "‘;'Franczs V.. Franklm 471 U.S: 307, 105°S.Ct. 1965 (1985) and Sandstrom STANE
Monrana 442 U. S. 510 99 S. Ct 2450 (1979) on collateral review to invalidate "
his conv1ct1on due to 1mproper Burden sh1ft1ng 1nstruet10n at hlS tr1a1 on’ mahce .
~-f'charge‘7 T L o

-~ B . et
o '
" 7



C ». Habeas corpus proceedlngs. » ML IR

1 o L . w_‘. . B 'qv

Desplte havmg each of h1s three prev1ous PCR App11cat10ns demed Ward made a fourth o E

g attempt at collateral rehef in State court when he ﬁled a Petltlon for ert of Habeas Corpus m_ - ‘,}

: . 'hlgher court" w111 take care of the error and thus counsel s ? '
. 1mproper statements tlpped the ‘scales- in favor of the State and the statementsp
: ultlmately demed Petttloner his nght to a falr trlal? L - AP

L,
&

ISSUE III Was tr1al counsel 1neffect1ve for falhng 10 obJectto the tr1a1 court s{ y
burden shlftlng Jury 1nstruct10ns 1n Vlolatlon of the Due Process Clause" AT

GROUND ONE - The trlaI court and subsequent rev1ew1ng court s erred 1n” s
j,_ruhng Petltloner walved h1s nght to counsel when Weaver 1nterrogated Petltloner S
after Iaw enforcement knew Petltloner was attemptlng to contact hlS attorney prlor:;, R
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Warden ofLezber Corr. Inst., C/A No. 0: ll 3277 RBH- PJG
Respondent ﬁled a Return and Memorandum of Law in Support of Mot1on for Summary
Judgment and a Motlon for Summary Judgment on May 11, 2012 Id at ECF No 22 Ward '
’—.subsequently ﬁled a response in opposmon to Respondent s motlon However Umted States
' Mag1strate Judge Pa1ge J Gossett ﬁled a Report and Recommendat1on on- February 15 2013
. '.“:: » recommendmg that Respondent S motron for summary Judgment be granted Id at ECF No 70

Although Ward ﬁled objectlons to the Report and Recommendatlon the Honorable R

was aware that pet1t1oner ‘had mvoked h1s r1ght to counsel upon h1s arrest and
therefore under the facts of the case the statement should have been suppressed

“.;.'GROUND TWO The state courts erred i in fa1l1ng to" ﬁnd defense counsel s
“ineffectivein fa1l1ng to- object to numerous errors in the: sol1c1tor s closing

argument that such argument rendered pet1t1oner S trlal as be1ng unfalr and agf L .,

. tden1al of due* process

'GROUND THREE The PCR court and subsequent rev1ew1ng court S erred in .
.. failing” to find counsels rendered ineffective * assistance. of counsel,- when. - . o
‘ _-counsel(s) falled to convey plea offers to pet1t1oner prior to tr1al SRR

. GROUND FOUR The State PCR court and. subsequent revxewmg courts erred . '
in failing to find pet1t1oner s Jury 1nstruct10ns were unconst1tut1onal under State v S
Belcher. . : » : L

GROUND FIVE:  The State Supreme Court erred in fa1l1ng to find counsel"? .
ineffective for failing to object to the sol1crtor E 1mproper closing that demed .
pet1t1oner his rlght to a fair tr1al R :

, GROUND SIX: - The State Supreme Court erred in fa1l1ng to find- counsel
rendered ineffective assistance when counsel 1mproperly told the jury if any’.

. mistakes are made a “higher court” will take care of the error and thus counsel’s
improper argument tipped the scales in favor of the State and lessened the State

burden of proof ‘

-.GROUND SEVEN The State Supreme Court erred in failing to ﬁnd counsel
ineffective for: failing to object-to the unconstitutional burden- shlftlng jury o
instructions given during trial. This decrsron was unreasonable and contrary to
clearly estabhshed federal law. ’ o
9

S



| - Bryan Harwell, United States District Judge, filed an Order granting Respondent’s summary
- judgment motidn on March 20, 2013. Id. at ECF No. 73. Judgment was entered that same day.
_jld at ECF No. 74

Ward ﬁled a tlmely not1ce of appeal to the Fourth C1rcu1t Court of Appeals He ﬁled an

e lnformal Openmg Brlef on May 14 2013 and a Supplemental Informal Openmg Br1ef on May ’

| ' 20 2013 The Fourth C1rcu1t d1smrssed in an unpubl1shed per cur1am opmron ﬁled August 13,
' %’-‘2013 Ward 12 Warden of Lezber Corr Inst 538 Fed Appx 257 (4th Cir. 2013) (App Case No.
: l3 6518 Doc 15) Ward petltloned for rehearmg en banc Wl’llCh the Fourth Circuit denled on

3 September 27 2013 . at Doc '19. The Fourth C1rcu1t 1ssued 1ts mandate and entered its

s ]udgment finally d1sm1ssmg the appeal on October 7, 2013 1d. at Doc. 20 Ward also pet1t1oned

C}the Umted States Supreme Court for cert1orar1 and was denied, Ward V. McCabe 572 U. S 1019 _
134 s. Ct 1543 (2014) ) ' |
) D Imtlal Rule 29(b), SCRCrlmP actlon (Appellate Case No 2012 213222)

Pr1or to the 1ssuance of the Report and Recommendatron by the Un1ted States Mag1strate

'.,;' | ,Judge Pet1t10ner 1n1t1ated ,a s1xth pursu1t of collateral rel1ef th1s time back 1n the South Carolma

= C1rcu1t Court Pursuant to Rule 29, SCRCnmP Ward ﬁled a Motlon for a New Trral Based on
After D1scovered Evrdence n the Georgetown County Court of General Sessmns on May 16,
"‘2012 The.ﬁlmgs in thrs actlonwere p1nned to the General Sessmns case numbers pertamlng to
; Ward’s cr1m1nal conv1ct10ns for murder 2003 GS 22 01030 and 01031 Eventually this case
| was assrgned Appellate Case No 2012 213222 by th1s Court
" Ward argued that he was ent1tled to ‘a new tr1al based upon a purported letter from
B | .Mrchael Andrew Abner to Ward s mother in wh1ch Abner supposedly cla1med to have hired the .

' "v1ct1ms in th1s case to kill Ward Thrs was-a novel proposmon compared to the remarnder of

- :"'10



- Ward’s prior proceedings. ‘Withouit hearing argument or requlring a response by the State the
Honorable BenJamm H. Culbertson Admlmstratlve Judge for the Court of General Sess1ons of
the F1fteenth Jud1c1a1 C1rcu1t ﬁled an “Order Denying Mot1on for New Trial, Motion for
’Apporntment- of Counsel and Motion for Expenses on July 31 2012 In denylng the new tr1a1 |
m0t1on Judge Culbertson found that “the letter [from Abner] referenced by [Ward] in hrs ‘motion |
B 'and attached as an exh1b1t thereto makes no. such admrssmn and [Ward] has not presented'
X 'an-ythmg'to corroborate such an- admrssron ? Judge Culﬂbertson further found that “[Ward] has not
ionly farled to estabhsh that he has new ev1dence ‘that will probably change the result of hrs
:' convrctlons if a nevv trial 1s‘ granted he has falled to- show even the ex1stence of newly drscovered

o ev1dence. Therefore [Ward. s] motlon for a new trlal' should,be den1ed. Frnal-ly, Judge

#

o Culbertson found that Ward’s remalnmg motrons for the appomtment of counsel and for fundmg

o were moot because ke had denied the new tr1a1 motion. Judge Culbertson also demed Ward’ :

. ,subsequent motron for reconsrderatron» and mot1on for arrest of Judgment on August 20 'and .

“ September 25, 2012 respectlvely These denlals were based on the contents of Ward’s motlons -

) ‘:and were 1ssued wrthout a hearlng or response by the State (R pp 439-52). .

- ‘Ward served a notrce of, appeal»on‘ October 4, 2012, and it was recelved by’ this Court on
" October 9, 2012 (R p 426) Ward subm1tted h1s brlef of appellant (pro se) to which the State ‘,
- -,submrtted its br1ef in. response (R pp. 427- 38) State V. Ward App Case. No 2012 231222 (Ct : |

App) (Flnal Br of Resp served Sept 23. 2013) Ward served a brief in reply (pro se) on or :

R o Ward rarsed the followmg 1ssues on appeal from the demal of his Rule 29(b) SCRCr1mP
mot1on

l.' - Whether the court erred by denymg appellant’s Mot1on For New Trial
‘based on After Discovered Evidence S.C. Crim.R. 29(b), Motlon to Appointment’
of Counsel and Mot1on for prlvate Invest1gat1ve And expert Funds/Expenses

S 11 ;
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o 'MOTION FOR NEW ARIAL, MOTION FOR® APPOINTMENT OF COUNSEL
©"AND  MOTION ~ FOR. PRIVATE. INVESTIGATIVE, ‘AND EXPERT '~
; “EXPENSES, WHICH RESULTED: IN"AN ABUSE OF DISCRETION AND .’
- APPELLANT WAS THEREBY PREJUDICE BECAUSE IT'WAS CLEAR AND < %"
“CONVICTING EVIDENCE THAT WAS SUBMITTED TO SUPPORT-'AN.." = . "%
EVIDENTIARY HEARING AND MOTION FOR'NEW TRIAL BECAUSE'- .-~ . °
" THE AFFIDAVITS 'OF APPELLANT, LETTER MICHAEL ABNER,” AND* = -

" SWORN'AFFIDAVIT OF RONDIE J. WARD; AND AFFIDAVIT OF ASHTON~ * . “+" - "
| 'WARD SUPPOTED NEW TRIAL MOTION US. CONST AMEND XIV§1 I8 T




: about August 14, 2013 Id
Thereafter this Court notrﬁed the partres that “thrs case will be submitted to the Court on
the record and br1efs durlng the September 2014 term w1thout oral argument ? Letter from S.C.

Ct App to Ward .. al dated Sept 2 2014 (App Case No 2012- 213222) In an unpubllshed :

‘~‘Op1n10n thls Court afﬁrmed the trlal court.’ State V. Jody Lynn Ward, 2014 UP 402 (S C Ct : “ .

- App ﬁled Nov l2 2014) (R pp 464 66) Followrng this Court ] denlal of Ward’s petltron for

2015

. rehearlng and for rehearlng en banc thls Court 1ssued the remlttltur in thls actlon on March 3 '

Lo E Instant Rule 29(b), SCRCrlmP actlon

On September 22 2014—after the appeal from the: 1n1t1al 29(b) mot1on was submrtted to -

o «".the appellate panel for resolutlon but prror to’ the 1ssuance of any oplnlon—Ward retalned a

v _,Natasha M Hanna Esqulre who in thls Court ﬁled a Motlon to Suspend Appeal and for Leave S

R ' to Frle Motlon for New Trlal Based on After Dlscovered Ev1dence (R pp 453 61) The State

opposed in. a Return to that mot1on ﬁled September 29 2014 State V. Ward App Case No.

2012 213222 (Ret To Mot to Suspend Appeal ﬁled Sept 29, 2014) By and through Counsel

‘FOR ALL‘7

L6 WHETHER THE COURT ABUSED ITS DISCRETION BY DENYING
a APPELLANT MOTION FOR RECONSIDERATION, AND ‘ARREST OF .
JUDGMENT, DUE TO CONFLICT OF INTEREST WITHIN CLERK OF
COURT- AND ‘A DENIAL OE ACCESS OF -COURT DUE TO INDIGENT
" MENTAL HEALTH PATIENT WHO CANNOT AFFORD LEGAL COUNSEL
AND AFFIDAVIT OF RONDIE. J. WARD BEING DENIED TO FILE THAT
: SAYS “MICHAEL ABNER DID TELL ME THAT HE PAID THEM BOYS TO
‘ KILL JODY A

S ‘Nearly elght years after thls Court s 1n1t1al oprnron dismissing Ward’s 1n1t1al direct appeal

of h1s convictions- and sentence. State v. Jody Lynn Ward 2007 UP 048 (S C. Ct. App ﬁled Jan
26 2007)

13



Hanna Ward ﬁled a reply . (Reply ﬁled October 6, 2014). On October 8 2014, this Court
1ssued an Order denymg Ward’s motlon and therern notmg that nothmg in the Appellate Court
Rules prohrblted the lower court “from proceedmg wrth matters not affected by the appeal ? Id
® bp- 46263) B | | R

Three weeks later' Hanna -ﬁ‘led a hlotion "jfor a 'Ne'w"' Trial' Dased',on‘ After Dlscover'ed '
Ev1dence m the G.eorgetolwn County Court of General Sessrons State v’ Ward .Georgetown
Cnty Ct of General Sess1ons 2003 GS 22 01030 and 01031 (ﬁled Oct 30 2014) (Supp R

p 1 20) Accordrng to thls motron

T 1) Juror Number 19 [name omrtted] was at the time- of trral related by marrrage' A
S * to ‘one.of, the state’s witnesses; Kevin - Cooper and fa1led to drsclose th1s”1'; R
: o relatronshlp to the Court durmg voir d1re B T

2) Juror Number 39 an alternate [name omrtted] knew the Defendant prror to
. trialas she ‘went to school with his brother and farled to drsclose thls relat1onsh1ph -
o to) the Court durrng voir drre o SR D

C 3) Juror Number 48 . was: related by marrlage to. Tony Harper a w1tness lrsted'-'._' :
by the Defense and failed-to, dlsclose thls relatronsh1p to the Court durlng VOlI‘~ SR
. " dire; . . o , , Cope

""n‘

. 4) The foreman of the grand Jury that 1ndlcted the Defendant [name omrtted] had SR

. knowledge of the incident before the grand Jury proceedmgs [He]’ was the tow '

o truck drrver that pulled the vehlcle that was alleged to. be the scene of the *
' shootmg, out of Dawhoo Lake ' :

a '(Supp R. pp.2- 5) | |
Imtrally, Judge Culbertson denied the motron ‘on the defendant s br1ef and afﬁdav1ts in. -

‘support of the motron w1thout oral arguments” m a Form 4 Order dated September 4 ‘and ﬁled

September ll 2015 (R pp- 471-72) Thereafter the matter was scheduled for 2 December 10 :

2015 hearmg before the Honorable Steven John at whrch upon Petrtroner S. motlon counsel

Hanna'.was_ relreved"and P'etltroner‘ was ordered to u_ndergo a competency 'exammatlon pnor to

14
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"the 'court ryuling'upon any pending motion for pro se or other representaﬁon. (R pp- 487-_88.; see
R. pp. 490‘97)'» o g n | | |
On September 8, 2017, the State ﬁled a “Motlon to Dlsmlss Defendant s Motion for a.
New Trlal Based on After Drscovered Ev1dence” (R pPp- 542 44) By and through newly
. retame_d counsel~Tr1stan Shaffer, Esqulre,AWar_d filed a memorandum_ m_opposltlon. (R. pp. 545- .
. Ult1mate1y, the State s motlon to dlsmlss and Ward’s Rule 29(b) SCRCrrmP motlon__':ul

’ were heard on October 2 2016 by the Honorable Larry B. Hyman Shaffer appeared on Ward’ .

behalf and Deputy SOllCltOI‘ Scott Hlxson appeared on behalf of. the State. (R. pp 498 99) By ;: -A

L ) ‘.Order dated and ﬁled December 7 2017 the Honorable Larry B. Hyman Jr. granted the State s

- 'motron to dlsmlss and denled the motlon for a new: tr1al (R pp 561 64) Apphcant tlmely;:",.: 2 B

o "_appealed the order of the lower court (R p 565) Th1s is Ward’s seventh collateral act1on e

F . Addltlonal post-convrctlon proceedmgs .. -

Ward was undeterred by thls pendmg appeal In an elghth collateral actlon ‘Ward ﬁled a':' S
lfourth PCR Appllcatlon (pro se) on- May 21, 2018 Ward V. State Georgetown Cnty Ct. of

, Common Pleas Case No 2018 CP 22- 00488 (ﬁled May 21 2018) 19 Therem he alleged “newly;;' '

g 'dlscovered ev1dence § 17- 27- 45(C) Juror Mlsconduct McCoy v State ? In a memorandum "

. attached to the Applrcatlon Ward alleged that a Juror 19 farled to drsclose a busmess relatlonshlp-,-l -
‘with one or more potentlal w1tnesses
o Thrs successive PCR Application was dismi‘ssed in a Final Order of Dismissal issued by . .

 the Honorable' Willi‘am:H;" Seals,‘JrT"in,"his capacity as the Chief  Administrative 'Judge for

All ﬁlmgs in this action are avallable at:
https //pubhcmdex sccourts. org/Georgetown/Pubthndex/PISearch aspx (enter case #
201 8CP2200488) _ : .

0
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- Fifteenth Judicial Circuit.‘i Court Common Pleas. Judge Seals dismissed the application fas
untimely, successive barred by res Jjudicata, and for failing to set forth a prima facie case Of .

' newly discovered ev1dence Spe01ﬁcally in regards to the newly discovered ev1dence allegatlon

Judge Seals ruled that Ward had been “ferreting out new reasons well enough known to’ h1m or ..

: which ,could have 'be_en’ kn’o_wn to him, through:the process 1nlorder to try. and secure new

, hearings as so'on as the priore'ffort is defeated and further decllning to enable Appllcant in l’llS"_

.pattern of harassmg the ]urors who conv1cted him » Ward v State Georgetown Cnty Ct of"”"

' ‘Common Pleas Case No 2018 CP 22 00488 (Order of Dlsmissal filed Jan 7, 2019)

Ward appealed submltting a pro se. “SCACR Rule 267 Brief of Appellant Writ of -

. Certiorarl SCACR Rule 243(d) > Ward V. State App Case No. 2019 00400 (S C Sup Ct ﬁled ' o
: April 2 2019) On June 27 2019 the South Carollna Supreme Court ﬁled an order dismlssmg _."

g the appeal pursuant to Rule 243(c) SCACR for Ward’s fallure to “show that there [was] an “._.”

.arguable iba51s for asserting that the deterrnlnation by the lower court was 1mproper » The’ L

’,1 Ce

e remittitur was 1ssued to the Georgetown County Clerk of Court on July 15 2019

16
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STATEMENT OF FACTS
Ward’s procedural history is lengthy but the relevant facts are narrow. In'2004, the trial

court presented Ward’s j'ury panel with standard questions including whether any member of the

. ’ panel had any. preformed opinions about the case, any outsrde knowledge about the case, and

- 4. whether any potential Juror could not be 1mpart1a1 due to the nature of the charges (R pp 5. 19)

In response to one questlon Juror 19 1nforrned the court that. she had read about the case in the
' newspaper The‘ juror represented she could be fair and 1mpart1al during the trial of the case. (R.
pPp- 35 36) Later the State. read 1ts hst of potential w1tnesses Wthh 1ncluded “Ofﬁcer Danny
' "Cooper and “Kevm Cooper » (R pp 48 49) The trlal court questioned “All rlght Is. there any
-member of the Jury panel who is related by blood or. marriage or friends or busmess acquamtance‘
' w1th any of these potentlal w1tnesses‘7 If 50, please stand (R p. 49) No potent1a1 Juror

-

'Lresponded (R p 50) Juror 19 was seated on the Jury (R p 57) At no time before during, or B

B :after the trial dld Juror 19 respond to the trial court that she beheved she had any type of R

i:meaningful relationshlp to anybody llsted as a w1tness Other Jurors d1d (R pp 62 82)

Years post trial Ward alleges in.a successwe Rule 29(b) SCRCrimP motron that Juror

19 “was at the tlme of trlal related by marriage to one of the State s w1tnesses Kevrn Cooper,

. and falled to disclose th1s relationshrp to the Court during v01r d1re > (R. p. 467) Ward alleges

- : that Juror 19 'S husband’s grandfather is a- brother of w1tness Kevm Cooper s grandfather (Supp -

R pp 2- 4) Ward supports this contention w1th a sworn afﬁdav1t by Nicole Ward Her afﬁdav1t ’
‘ prov1des a family tree hnkmg wrtness Kevin Cooper and the husband of Juror 19 as second

B cousms . It does not’ dlsclose her own connection to Appellant Ward (Supp: R. pp. 18- 20)

17



i’?'-?'_i.-{"(Ct App 2011) “The grantmg Of

36 o | e 36

STANDARD OF REVIEW

“The dec1s1on whether to grant a new trral rests w1th1n the sound dlscretlon of the trial -
: :'court and thrs Court w1ll not dlsturb the tr1al court S: decrsron absent an abuse of drscretlon

~‘ State V. Mercer 381 S C 149 166 672 SE2d 556 565 (2009) Thrs deferentlal standard of

rev1ew constrams thls Court to afﬁrm the trlal court 1f reasonably supported by the -

ev1dence ” Id at 167 672 S E. 2d at 565 State v. Harrzs 391 S. C 539 545 706 S E 2d 526 529

ew trlal because of after drscovered ev1dence 1s not

'favored ” State 12 Irvm 270 S. C 539 545 243 S E 2d at 197 98
' ,.Ward’s allegatlon that Juror 19 failed to: dlsclose that she was. second cousms, by' .
‘marrlage, to one, of the’ State’s w1tnesses was reasonably dlscoverable within one’ ..
. year of trial and is further too’ remote and unsubstantlated to ‘meet any standard L

e warrantmg a new trlal when Juror 19 otherwnse answered’ ‘the court durmg vonr dlre o

D . that she had read. about the case m the newspaper and could be 1mpart1al i * {

Ward alleges-‘»;that the Clrcult Court erroneously and summarrlydrsmlssed h1s motlon fo’

. anew tr1al based on after-d1scovered ev1dence because the court d1d not apply the standard for Sl

A allegatrons of _]UI'OI' mlsconduct from McCoy v State 401 S C 3623 371 737 S.E. 2d 623 627

:" (2013)11 and d1d not take testlmony on the 1ssue of Juror 19 s alleged famlhal connectlon to

. ‘w1tness Kevm Cooper A post trlal motron made in. the Court of General Sessrons pursuant to S

g ¥ .-‘.-:”Rule 29 SCRCrlmP “may, in, the dlscretlon of the court be determmed on brlefs ﬁled by the ,.-’ ‘

B ,_partles w1thout oral argument ” Rule 29(a) SCRCrrmP However after oral argument the tr1al
' court dlsposed of Ward s motion on the basrs that the alleged after drscovered ev1dence was not

"tlmely‘made and “not new ev.1dence- s

I “For. the benefit of the bench and bar » McCoy addressed “the frequent but erroneous

. application of the standard newly discovered evidence framework in summarlly d1sm1ss1ng PCR

claz_ms 1nyolvr__ng juror misconduct. . o McCoy Vi State 401 ScC. 363 -370-71, 737 S.E.2d- 623
. 627.(2013) (emphasis added)_. Lo : _.
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The Court heard  oral arguments and rev1ewed the filings. including
supportmg documents submrtted by the parties on ‘the’ remaining two pending -
motions. Initially, the Court finds that the Defendant filed this motion in v1olat10n
:of the limitations contarned in SCRCrrmP Rule 29(b)

S ;motron even if true,. is not materral evrdence -as -to this Defendant s gu1lt or. R
;1nnocence and would not change the result ifa new tr1al were granted :

The alleged new ev1dence 01ted in the Defendant s‘motion was known to -
the defendant and counsel or could have been ascertained by the exercise of
reasonable diligence prior to and at the time of tr1al in 2004 and certainly w1th1n
i one year after conviction. The clalms are based on common last names with
’ " extended family relatives ‘or based: on personal relat1onsh1ps with named
.. ‘individuals the Defendant or Defendant’s family knew personally prior to trial. *
- AJuror background information and the State’s witness list was prov1ded ‘fo the 0
-+ Defense- durlng voir dire which occurred: prior to Jury selection. That 1nformat1on' R
. _,;contmued to remain unchanged and available: for one ‘year after conv1ct10n and is::

not new ev1dence as to the defendant S gu1lt S ‘ e

| (R pp 561 64) 12

Wh1le the underlymg cla1m can be cla551ﬁed as one of Juror mlsconduct due to Juror 19 sl -

- -alleged concealment of a relat1onsh1p through marr1age to an extended famrly member of w1tness , R

T

' 'Kevm Cooper the allegatron foun ] 1ts way before the court pursuant to a motron for new trlal‘ -

N

_based on after dlscovered eV1dence and was appropnately drsmlssed based upon procedural’:”

constralnts appearmg w1th1n and arrsrng out of Rule 29(b) SCRCrrmP

. The court also ruled the motion was 1mproperly flled during the pendency of the appeal U
- from 'his initial Rule 29(b), SCRCrimP motion. (R. p. 562). However, Appellant does not take
issue with this and that.court’s other contemporaneous rulmgs in the instant action and that .

12

~ conclusion is not before this Court’s review. See State v. Lindsey,. 394 S.C. 354, 714' S.E.2d 554 - -

(Ct. App.-201 1), (argument abandoned on appeal if not briefed); State v. Dicapua, 373 S.C. 452,

455, 646 S.E.2d 150, 152 (Ct. App. 2007) (defendant s statement he had no objection to entry of

evrdentlary item * amounted to.a waiver of any issue” ‘
: 19



A. Juror. 19 s alleged relatron to  one of the State S wrtnesses (second cousins through B
- marriage)-could been discovered within one year. of trial with exercise of reasonable
diligence because. any-potential relation was provided to the defense DI‘IOI‘ to jury ..

_ select1on and was llkew1se avarlable to Ward w1th1n one year of trlal '

t

Foremost to the cons1derat1on of a Rule 29(b) SCRCrlmP motion 1s 1ts t1m1ng “A‘- e

motron for a new trlal based on after dlscovered ev1dence must be made w1th1n one year after the

: 'date of actual dlscovery of the evrdence by the defendant or after the date when the ev1dence- -

. Vx

o jfcould have been ascertamed by th exermse of reasonable dlllgence 7 Rule 29(b) SCRCrlmP

r

Ward stood trlal 1n March 2004 (R p 2) As represented by the State durmg the. -

: q’f_'jmotrons hearlng subject to the appeal Ward’s counsel was prov1ded the State s wrtness l1st and L

‘.'. ,;,«:background mformatlon on’ the potent1al Jurors durlng v01r d1re (R p. 520) Ward does notf‘*‘, :

Yo

\'contest the avallablhty of that 1nformat10n he only contests the reasonableness of 1ts dlscovery y

o \_-:(Br of App'. ‘at 11""'R,“p 528) However as pomted out by the trral court Juror 19 and the o

'x'j::l'ljState s w1tness “v1n Cooper share a last name and ha11 from Georgetown County (R pp 3 83- o

- 84 529) The C1rcu1t Court therefore appropr1ately demed the mot1on for new trral and granted_.

the State S motlon to dlsm1ss because the 1nformat1on formmg the bas1s for the allegatron was PRE

prev1ously avarlable to Ward and could have been ra1sed w1th1n the trme l1m1t delmeated w1th1n SR

o Rule 29(b) SCRCrlmP See State V. Allen 276 S C 412 414 279 S E 2d 365 366 67 (1981)

’ (“Here Ballard’s federal conv1ct10n ‘was a matter of pubhc record 1t was avallable to the Sl

AR

respondent: and h1s ;‘counsel,‘,'-thro_u.gh;’- due d111gence and drd.not ‘constltute after-dlscovered ’
3 revldenc_et:”')_. 3 o E |

For’ the Same' reason the ?.:C‘ircuit'Court also correctly‘:dé'cllne‘d to'ap'ply ,the :substantive
| ’legal standard pertammg to clarms of Juror.mlsc"onduct Because Juror m1sconduct is a separate :

A ’J-basrs for a new tr1al 1t 1s govemed by a separate standard » McCoy v. State 401 S C 363 371 '



220(0) SCACR lOn ]

39 L o 39

737 S.E. 2d 623, 627 (2013) “Provided a clalm is timely raised,” a defendant may gamer a new

tr1al ‘on; the bas1s of Juror mrsconduct 1f it is shown that (l) the Juror 1ntent1onally concealed'

" informat1on' and '(2) -t-he 1nformatron concealed would have supported a challerige for ‘cause or

would have been a material factor in the use of the party s peremptory challenges Id (emphas1s )

added) (c1t1ng State 12 Woods 345 S. C 583 587-89, 550 S.E.2d 282 284 (2001)) As d1scussed

Ward S clarm was unt1mely pursuant to Rule 29(b) SCRCrrmP It was then’ unnecessary for the -

o C1rcu1t Court 10! proceed to the mer1ts of the motion as. 1t ‘pertained’ to Juror s 19 s alleged
, concealment McCoy V. State supra Thus to the extent the Crrcurt Court d1st1ngu1shed McCoy, L |

' ;"'fja PCR actlon from Ward s, case and found Ward not ent1tled to an ev1dent1ary hearlng on- the -

P

’matter-‘- the C1rcu1t Court correctly concluded that the analys1s set forth in State v. Woods
supra “is of no 1mport 1n the present matter ”? (R pp 562-63).

Respondent accordmgly asks th1s Court to afﬁrm the demal of Ward’s 29(b) motron Rule' o

'.L.C. v. Town ofMt Pleasant 338 S C 406 419 526 S E2d 716 723‘

~ ‘1»,

‘ .(2000) (on appeal a respondent may ralse on appeal any add1t1onal reason the appellate court

. shoul,:d afﬁrm, regardless of whether the loyyer‘court ruled upon that reason).

B Juror 19 s alleged sixth- degree relatlon to one of the State s witnesses was “not new
e “evidence’ ‘as to the defendant’s guilt” bécause the’ alleged relatron was _dubiously
,presented and too remote to :be found to materially affect the outcome of the tr1a1 .

~ under any standard applicable to Rule 29(b), SCRCrrmP :

The C1rcu1t Court also found that the 1nformatron pertarnrng to Juror 19 ‘is not new ‘
ev1dence as to the defendant s guxlt ? (R p 563) As crted by the Circuit Court, “to obtaln"
leave to seek a new tr1al based upon after discovered evidence, an appellant must make a prima
facie showing before'thisCourt of the folloWlng elements: | |
- (1) the evldence is such as wil_l probably'ch_ange the result if a new trial is granted;

+
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3 (2) the evldence- has been discovered since the trial'

" (3) the evrdence could not have been discovered prior to trial by the exercise of
due d111gence : , : :

‘ @ the e‘viden'ce i rrfate‘fi'al. an i
| Af(5) the ev1dence is not merely cumulat1ve or 1mpeach1ng

."«‘State v, Prince, 316 S C 57 69 447 S E 2d 177, 184 (1993) (c1ted by State v. Spann, 334 S C

] 618 619 20 513 SE2d 98 99 (1999)) see also Statev Mercer 381 SC at 166 672 SE2d at "

';:"‘:*565 State v. Needs 333 S. c 134, 157 58 508 s E.2d 857 869 (1998)

Ward alleges the C1rcu1t Court erroneously demed appllcatron of the alternate standard ‘
: -.Capplrcable to clarms of ] Juror mlsconduct enunc1ated in McCoy, supra, and arlsmg from State v

' iR Woods supra In Woods our Supreme Court granted a new trral where the defendant estabhshed‘

| A-,',.,pursuant to a t1mely Rule 29(b) SCRCrlmP mot1on that a seated Juror farled to d1sclose pr1or: ,' =

o work as'a volunteer v1ct1ms advocate in the same prosecutlng ofﬁce The: court found that had

. counsel been mformed of the Juror S prlor volunteensm that 1nformat10n would have materrally" o

"fﬁzaffected counsel s 1ntelhgent use of peremptory challenges 345 S C. at 590 91 550 S E 2d at”
__"285 86 But Ward’s case is dlst1ngu1shable from Woods for several reasons, each of wh1ch-.

' demands afﬁrmance of the C1rcu1t Court S conclus1on and none of whrch were specrﬁcally c1ted ;

B by the Crrcu1t Court in thrs case Ex parte Morrzs 367 S C 56 65 624 S.E. 2d 649, 653 54

| (2006) ("‘_Although the famlly ‘court .Judge' ‘erred in rejectlng Custodlan S request for an
evidentiary-hearing, ’we '-afﬁrm the result in this "case ) Columbia Archztectural Grp Inc V.
Barker 274 S C. 639, 642 266 S E2d 428 429 (1980) (appellate court may afﬁrm whenle
sat1sﬁed the 01rcu1t court reached the correct result) Potomac Leasing Co v. Otts Mkt., Inc 292 -

S C 603 606 358 S. E 2d 154, 156 (Ct. App. 1987) (“In thrs state it has long been recogmzed ,

i

: ,2"2 :
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) : E that a r1ght decision based upon a wrong ground will be afﬁrmed ). .

Accordlng to, Ward’s motlon “Juror Number 19.. | was at the tlme of trial, related by.‘. .
' mamage t6-one of the state S w1tnesses Kevrn Cooper rand farled to drsclose this relat1onsh1p to ‘
the Court during voir dire.” (R p. 467) W1th1n the afﬁdav1t of Nxcole Ward affixed to- the
| “-“motron Juror 19 1s descrlbed as second cous1ns by marnage to Kevm Cooper (R pPpP- 558 60 .
',V-I.Supp R pp 18 20) “Techmcally speakmg, a second cousm is one who is descended from a
:common greatgrandfather and bears the relat10nsh1p in the s1xth degree of consangumrty S C. ; |
t“r"v'Nat ‘Bank ofColumbta v, Bates, 175 S. c 168 178 SE 611 613 (1935) Thus asecond cousm;

'can be descrlbed as the grandchlld of a grandparent s 31b11ng, or as a ch1ld of a parent s ﬁrst .

S _‘: ,cousm It 1s a relatlonshlp of collateral rather than vert1cal consangulnlty because it terrns a. '

'».relatronshlp “between persons’who have thesame ancestor but do”not, descend or. ascend from
.'._one another ”.CONSANGUINITY Black’s Law chtlonary (llth ed 2019) ThlS alleged )
S '\,,relatlonshrp 1s qu1te d1fferent from that requrrrng a new trlal in Woods because 1t bears noi'_ -

_strarghtforward relatron to elther party to the tr1al or o the State S w1tness lrke Woods “yuror}j.

‘who used to Volunteer asa v1ct1ms advocate in the prosecutlngofﬁce.v. o
Respondent would' addltlonally note that the allegat1on 1s.ovf dublo.us .cred1b111ty, s1nce T
~ "Ward would have the Court beheve that Juror (19 v1olated 1nstruct10ns of the trlal Judge durmg : V‘

: v01r der' Contrary to Ward’s unsubstantlated allegat1ons Jurors are presurned to follow Juryf '

-'.'_,.jlnstructlons Eg., State v, Young, 420'S.C: 608 623, 803. SIE2d 888, 896 (Ct App 2017) G
, fact Juror 19 reacted to the court s 1nstruct1ons durmg voir d1re when she dlsclosed that she had
: _-'read about the case in the newspaper thus 1nd1cat1ng she was capable of and 1nterested 1n,.

. followmg the Court s 1nstruct1ons (R. pp 35 36) Worse Ward falled to lay a record as to when

, ~ or how he supposedly discovered the 1nformat1on that gave rise to these allegatrons by him. In
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other words he has made no dem'onStration that he could not have raised these assertlohs at some -
earlier po1nt in the. ﬁfteen years that he has been 11t1gat1ng h1s conv1ct1ons and sentence He a
S lrkew1se does not 1nd1cate why he beheves that any Juror let alone Juror 19 whom he challenges

5 o_n»appeal, del.rbe'_r_ately falled to»_reveal a,relat1onsh1p. to the 51xth degree of consangulmty that he |
’ .alleges was actually knOWn"by" the jh'ror. .
'; '.,A.' | Indeed 1n add1t1on to the motlon s unt1mel1ness Ward’s motlon was properly denled' o

. ‘?' o -/‘. "J T

because he d1d not subm1t an afﬁdav1t by hzm averrlng the after dlscovered ev1dence and the’,‘

facts to Wthh the wrtnesses w1ll testlfy, as well as the fact he d1d not know of the ex1stence of

N \ , i

L uch ev1dence ~at

) rt1me of the tr1al and that he used due d1hgence to d1scover such ev1dence or‘{

. ‘.j

. evi‘denc'e"
g Q'As is; heretofore stated the appellant d1d not ﬁle h1s own afﬁdav1t settlng Iforth the S
o after-d1scovered evidence and.the facts 0 wh1ch the w1tnesses will test1fy) Itis .
.- essential to’the cons1derat10n of a motion for:a fiew trial ‘based on after-di§covered
évidence ‘that such. rnotlon shall ‘be: supported by an, afﬁdavrt of the accused,

"_".hlmself Unless a valid and sufﬁcrent reason for the-omission to file; such an

" .afﬁdav1t is shown, the afﬁdavrt of the accused must show that he did not know of -

- the ex1stence -of such evidence at the time .of the trial ‘and that he used due’
e d1l1gence to discover such evidence, or that he could not have discovered:it by the
.- exercise of due: d111gence 'An ‘affidavit of the appellant s counsel showmg these‘f‘,

.7 > matters is not Sufficient. 24-C.J.S. Crzmznal Law s 1484c, page 286. Chiltor-v. .
- Commonwealth, 170 Ky. 491, 186 S. W l9l Nothafv State 91 Tex.Cr.R. 378
239 SIW! 215 23ALR 1374 ;' o

V1ew1ng the record in th1s case in the llght of the afﬁdav1t made in support, of the.] e
~“2motion and in the light of the foregoing’ pr1n01ples of law;. we-find no abuse of =~ =
,dlscret1on .amounting to an error of law, on the part of the ‘trial judge in refusrng o

~, 'the motlon of the appellant for a new trlal based on after dlscovered evrdence
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. State v.:De'Angelis, 256 S.C. 364, 37172, 182 S.E2d 732';’73'5 (1971*). f B
Furthermore ifa Juror fails to drsclose a relatlonshrp durmg voir d1re that Juror may only -
be 1nferred to have been 1mpart1al only if there is no Justrfrcatron for the fa1lure to dlsclose——but

h where the fallure to d1sclose is mnocent no: such 1nference may be drawn ” State V. Woods 345

S. C at 587 88 550 S. E 2d at 284 There isa demonstrable drfference between 1ntent1onal and:' -

e

“;unlntentlonal concealment whlch precludes Ward from meetlng any standard demandrng the

" relref requested “Although it | may be 1nferred that a Juror is not 1mpart1al if she farls to dlsclose a" e

L relatlonshrp w1thout Justlﬁcatlon such an 1nference may not be drawn where there is 1nformat1on i

to the contrary or the fallure 10 d1sclose is, 1nnocent ” State v, Guzllebeaux 362 S C. 270 275 -

E]

. _607 S E 2d 99 102 (Ct App 2004) (c1t1ng State V. Storie; 350 s c 442 448, 567 S.E. 2d 244,.. S

i 247 (2002) (frndrng Juror s farlure to drsclose acquarntance w1th w1tness was mnocent and too
scant to materrally affect the ﬁtness or any challenge for cause))

lntentronal concealment occurs when a reasonably comprehensrble questron 1s presented

-'a

y to’ the Juror and the subJect of the 1nqu1ry 1s of such 51gn1ﬁcance that the Juror s fallure to ¢ |

‘ ‘respond is unreasonable 7 Id at 588 550 S E 2d at 284. Even then “rellef is- requ1red only when.'_b o

" the court ﬁnds the concealed 1nformat10n would have supported a challenge for cause, or would;_' -
: have been a materlal factor in the use of the party s> peremptory challenges Thompson .
,O’Rourke 288 S C 13, 15 339 S. E 2d 505 5()6 (1986) ThlS ﬁnal 1nqu1ry requ1res focus on the
' character of-the 1nformatron alleged to h_a_ve beenfconcealed. Id. o " ‘
‘\ “Uﬂnintentional '-concealmenti on .the other'hand‘ " occurs where'the .s'ubj‘ec‘t' of the»_t
mqurry is msrgnrfrcant or 50, far removed in tlme that the Juro‘r s farlure to respond is reasonable :

under the crrcumstances,” State V. Woods 345 SC at 588 550 S.E.2d at 284. It is not

- unrea(so'nable" to fail to disclose a relationshlp by marrrage, to the s_1xth degree of consangurnlty, '
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i even assumrng the relatlon was actually known and 1nexrstence at the time of Ward s tr1a1 in
March 2004. 13 State V. Galbreath 359 S. C 398 403- 04 597 S.E. 2d 845, 847 48 (Ct App 2004)'

(no 1ntentronal concealment where the j Juror accurately answered the spe01ﬁc questlon posed and- :

= -'z- T

-the alleged relatlonshrps d1d not amount to close personal frlends or busmess assocrates) Ward’
,?"_.)submrssron of ~an afﬁdavrt by'one Nrcole Ward falls to estabhshfthat the 'Juror at 1ssue'had any_f‘v
- intent to conceal mformatron from the court in a manner warrantlng an 1nference of blas and .

iy »'.Ward hlmself farled to ﬁle h1s own afﬁdavrt settlng forth any behef 1n support of Juror 19 s

LT ;j.irntentronal concealment of that 1nformat10n On the record Juror 19 responded that she could be -

__falr and 1mpart1al towards ceach srde in thrs case (R p 36) Respondent submlts any non- |

S ‘”'"‘d1sclosure was Justrﬁably 1nnocent based upon thel exrstrng record and that no 1nference of o

yrmpartlahty should be drawn State v, Guzllebeaax sup B

The record in Ward’s case lends 1tself to the dCClSlOl’l reached by thls Court in State v,

h -_:_,”i_Guzllebeaux rather than that reached in Woods supra Gurllebeaux moved for a new tr1al W

f"“;-alleglng that a Juror falled to dlsclos‘ a socral relatlonshlp wrth the State s chlef wrtness even‘\'?}f
’ ) though the Juror only recogmzed that wrtness from the communlty had never conversed w1th the‘- ‘
: wrtness “beyond saylng ‘hi’ in passmg on the street ? 362 S C. at 273 607 S.E. 2d at 10l ThlS:m{

L A-Court afﬁrmed the resolutlon by the trlal court ﬁndmg no 1ntentronal concealment ﬁndmg that it

.{«

,that the rare exchange of greetlngs d1d tiot” constltute a 5001a1 relatronshlp, ~which. was the o

: 'degree of relatronshlp the Jurors were asked to dlsclose durlng voir d1re Id. at 275-76, 607

:4 VS E 2d at 102. “Further [the] Juror 1nd1cated durmg v01r d1re that she knew of no reason she' »

L

Nicole Ward’s 2014 afﬁdav1t omits the dates any marrlage was establlshed that would.':
‘create the relatronshrp of second cousins- by marrlage (R pPP- 558 60; Supp R. PP 18-20).-
pTE . ‘ : 26 v



coul‘dnot be impartial to both the defense and the State and there [was] no evidence to the
-.'c'ontrary.”"ld. Flnding no 'inten:t'ionali concealment xthis Court declined to further address
whether the 1nformat10n would have been a materlal factor in the exercise. of Gu1llebeaux sl ]
peremptory- strtlees.ff .:Id..‘l _Juror; g l9 S relatlon if estabhshed 1s 51m11ar i inature.' vL1_ke' :
,Guilleb‘eaux:’s -ju"rOr Juror ' l9 otherwise indicat’ed.during voir dire.that she could be fair and.
1mpart1al | (R pp 35 36) leen the record in Ward s case, the mar1tal s1xth degree connectlon

c1ted w1th1n the afﬁdav1t at 1ssue falls to demonstrate a 51gn1ﬁcant connectlon to the Jury ’s

o determmatlon of Ward S gu1lt or innocence as found by the Circuit Court See also thson V.

B : 1mpart1al)

"*v:,Chzlds 315 S. C 431 437 38 434 S E2d 286 290 (Ct App 1993) (tr1al court s refusal to‘, |
P : ’ \
'-':'exclude Jurors for cause Justlﬁed where appellant identified no crrcumstances suggestmg any -

'juror d1shonestly declared h1s or her 1mpart1al1ty and Jurors otherw1se state the1r ablhty to be o

: ".«3“-" .

As to 1mpart1ahty ina broader sense, Ward’s presentatlon contmues to fall short of the. ‘ -+

istandard demandmg rehef “Due process means a Jury capable and w1ll1ng to decrde the case j;

solely on the ev1dence before 1t and a tr1al Judge ever watchful to prevent pre3ud1c1al_->%-::f

¢

L "‘occurrences and to determine the effect of’ such occurrences when they happen ” szth V.

. thllzps 455 U. S 209 217, 102 S Ct 940 946 (1982) A crlmmal defendant is guaranteed “a"v_‘ :
~ Efalr tr1al by a panel of 1mpart1al and 1nd1fferent Jurors ”? State V. Bryant 352 S. C 390 581 S:E. 2d |
157 (2003) Yet “due process does not requlre a new trral every t1me a Juror -has been placed ina
-potentlally | comprom1s1ngm 31tuat10n. Smtth4 v." thllzps supra. “The ] safeguards

of _]LII'OI' 1mpart1a11ty, such as voir d1re and protectlve-‘rnstrucnons from the trial Judge are not .
.‘Nmfalhble it is v1rtually 1mpossxble to shield j jurors from every contact or 1nﬂuence that might :

b ".theoretlcally affect therr vote ” Id Ward’s afﬁdavrt farls to make a prtma facze showmg that .



6o s

j‘,Juror 19 intenti‘oznally “failed to;.ijd_i'sclose a l{nown m_aterial relationship and? as ~such, the
;'.allegation even if true Was- no:t' laden with potential to change the result of the trial. See e g‘,

! Hayden V.. State 278 S C 610 612 299 S E2d 854 856 (1983) (holdmg after d1scovered
U ev1dence of an alleged setup could have been drscovered before tr1al by the exerc1se of due
K :"f:‘;drhgencc and would not change the'outcome- in au new tr1al due to 1t 'bemg hearsay made by an -

' ; ,".ff'unlmportant and 1mpeachable w1tness) Thls Court should afﬁrm the result reached by the C1rcu1t e |

o Court

o C Res'nldzcata precludes an alternative outcome on appeal b'ecause Ward had a full and
- fair opportunltv to ht1gate th1s cla1m durlng h1s other numerous pursults of collateral '
rel1ef ‘ ‘ S : - :

As an add1t10nal sustalmng ground Respondent submlts that res judzcata bars the rehef_ '

‘ Ward requests Rule 220(c) SCACR Res Judzcata can act to bar collateral allegatlons brought: a

; B . "'.-;;-j';"fvafter a defendantwhas elsewhere pursued collateral rehef Foxworth V. State 275 S C 615 274"'..‘» ‘

- i

g 1S E 2d 415 (1981) (PCR actlon) see SC Pub Interest Found v. Greenvzlle Cty 401 S.C. 377,

‘385 737 S E 2d 502 506 (Ct App 2013) (a 11t1gant is barred from ra1smg any 1ssues wh1ch :

'\fj‘_could have been ra1sed or wh1ch were ra1sed 1n a pI'lOI' sult) Ward bears “the burden of.;
B showmg that a new ground for rehef -‘could not have been raised in a prevrous appl1cat1on '
?Carter V.. State 293 S C 528 530 362 S E. 2d 20 21 (1987) As dehneated in Respondent S

;';Statement of the Case Ward has ﬁled no less than elght collateral act1ons attemptrng to obtam |

'-rehef from: hrs conv1ctlon and sentence Thus, not only was the 1nstant claim regardlng Juror 19

: d1scoverable w1th1n one year, but Ward had the opportumty to fully and fa1rly htrgate the 1nstant

' cla‘nn' in any of those actions and ;f_a1led to do so. Accordlngly, ‘res ]udzcata bars rehef on the

R R T A L O I SN Y]

present issue.
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CONCLUSION

For all of the foregoing reasons, Respondent respectfully asks that the Court affirm the
denial of Ward’s Rule 29(b), SCRCrimP motion and end over a decade of litigation.
Respectfully submitted,

ALAN WILSON
Attorney General

DONALD J. ZELENKA
Deputy Attorney General

MELODY J. BROWN
Senior Assistant Deputy Attorney General

CAROLINE SCRANTOM
Assistant Attorney General

Cé;LINE SC%NTOM (

S.C. Bar No. 101357
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Columbia, SC 29211
(803) 734-6305
November 19, 2019
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Georgetown County :
Larry B. Hyman, Circuit Court Judge RECEWED

NOV 19 2019
THE STATE,
SC Court of Appeals
Respondent,
V.
JODY L. WARD,
Appellant

Appellate Case No. 2018-000402.

CERTIFICATE OF COMPLIANCE

The undersigned certifies that this Final Brief of Respondent complies with Rule 211(b),
SCACR, and the April 15, 2014, Order of the South Carolina Supreme Court entitled “Revised

Order Concerning Personal Identifying Information and Other Sensitive Information in Appellate

Court Filings.”

This 19" day of November, 2019.

ﬂ@w(’ ’ /@J—Qz\/\\
CAROLINE SCRANTOM
Assistant Attorney General

ATTORNEY FOR RESPONDENT
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.
Jody Lynn Ward, Appellant.

Appellate Case No. 2018-000402

Appeal From Georgetown County
Larry B. Hyman, Jr., Circuit Court Judge,

Unpublished Opinion No. 2021-UP-184
Submitted April 1,2021 — Filed May 19, 2021

AFFIRMED

Tristan Michael Shaffer, of Chapin, for Appellant.

Attorney General Alan McCrory Wilson, Deputy
Attorney General Donald J. Zelenka, Senior Assistant
Deputy Attorney General Melody Jane Brown, and
Assistant Attorney General Caroline Scranton, all of
Columbia, for Respondent.

PER CURIAM: Jody Lynn Ward appeals his double homicide conviction and
concurrent sentences of life imprisonment. On appeal, Ward argues the circuit
court erred in denying his motion for a new trial based on after-discovered
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evidence. He alleges a juror intentionally withheld the fact she was the second
cousin, by marriage, of a State's witness. Ultimately, Ward asserts this information
constitutes after-discovered evidence because it was not discoverable at the time of
trial.

We find the circuit court did not abuse its discretion in denying Ward's motion for
a new trial based on after-discovered evidence. The State provided Ward with a
list of potential witnesses during voir dire in March 2004. At that time, the
relationship between the juror and the witness could have been ascertained by the
exercise of reasonable diligence. Ward did not file his motion for a new trial based
on after-discovered evidence until October 30, 2014, almost a decade after Ward
was on notice that the juror and the witness shared a common last name.
Accordingly, we affirm pursuant to Rule 220(b) of the South Carolina Appellate
Court Rules, and the following authorities: State v. Mercer, 381 S.C. 149, 166, 672
S.E.2d 556, 565 (2009) ("The decision whether to grant a new trial rests within the
sound discretion of the trial court, and [an appellate court] will not disturb the trial
court's decision absent an abuse of discretion."); id. at 167, 672 S.E.2d at 565
("The deferential standard of review constrains [this court] to affirm the trial court
if reasonably supported by the evidence."); Rule 29(b), SCRCrimP ("A motion for
a new trial based on after-discovered evidence must be made within one year after
the date of actual discovery of the evidence by the defendant or after the date when
the evidence could have been ascertained by the exercise of reasonable
diligence.").

AFFIRMED.'

LOCKEMY, C.J., and HUFF and HEWITT, JJ., concur.

! We decide this case without oral argument pursuant to Rule 215, SCACR.
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RECEIVED

STATE OF SOUTH CAROLINA Jun 01 2021

IN THE COURT OF APPEALS
SC Court of Appeals

Appeal from Georgetown County
Larry B. Hyman, Circuit Court Judge

THE STATE,
RESPONDENT,

JODY L. WARD,
APPELLANT.

Appellate Case No.: 2018-000402

Petition for Rehearing

Pursuant to Rule 221(a), SCACR, Appellant respectfully petitions this Court for a rehearing of
its opinion in this case. To support the Petition, Appellant shows the following:

The standard of reasonable diligence requires a person to act after they are put on notice that
they should act. See Maher v. Tietex Corp., 331 S.C.371,377,500 S.E.2d 204,207 (Ct. App. 1998) (“A
cause of action should have been discovered through exercise of reasonable diligence when the facts
and circumstances would have put a person of common knowledge and experience on notice that some
right had been invaded or a claim against another party might exist.”). A juror and a witness both having
the common last name “Cooper” is not sufficient to put Appellant on notice that the two were related.
To require defendants and defense counsel to do genealogical research on prospective jurors is not

reasonable.
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June 4, 2020
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s/ Tristan Shaffer
Tristan M. Shaffer (SC Bar 77565)
P.O. Box 1027
Chapin, SC 29036
(803) 626-0188
tristan@shafferlawsc.com
Attorney for Appellant
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THE STATE,
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JODY LYNN WARD,
APPELLANT.

Appellate Case No.: 2018-000402

CERTIFICATE OF SERVICE

I certify that on the date below I served the Petition for Rehearing on the State of South
Carolina by e-mailing a copy to the Respondent at the address below.

s/ Tristan M. Shaffer
June 1, 2021 Tristan M. Shaffer (SC Bar 77565)
P.O. Box 1027
Chapin, SC 29036
(803) 941-7514
tristan@shafferlawsc.com
Attorney for Petitioner

Respondent’s Attorney:

Melody Brown

S.C. Office of the Attorney General
Post Office Box 11549

Columbia, SC 29211
mbrown(@scag.gov
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The South Carolina Court of Appeals

The State, Respondent,
V.
Jody Lynn Ward, Appellant.

Appellate Case No. 2018-000402

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.
()Z’M’ & of‘f«é}\
s
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Columbia, South Carolina

cc:
Tristan Michael Shaffer, Esquire
Alan McCrory Wilson, Esquire
Melody Jane Brown, Esquire o
Caroline M. Scrantom, Esquire | FILED
Donald J. Zelenka, Esquire Jun 04 2021
The Honorable Larry B. Hyman, Jr.




