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April 28, 2022 
  
The Honorable Jenny Abbott Kitchings 
Clerk of Court 
South Carolina Court of Appeals 
P.O. Box 11629 
Columbia, SC 29211 
 


Re: Margaret Eberly v. D.R. Horton, Inc. 
 Appellate Case No. 2022-000469 


 
Dear Ms. Kitchings: 
 


I spoke with Shelby Spencer in your office yesterday regarding a scrivener’s error in 
Appellate’s Notice of Appeal filed on April 11, 2022. In that Notice of Appeal, we inadvertently 
listed Plaintiffs as the Respondents. The correct Respondents are Lather Construction, Inc., Lather 
Construction of SC, Inc., and Hutton’s Landscapes, Inc.  


Accordingly, we are filing the attached Amended Notice of Appeal to resolve the error and 
correctly state Lather Construction, Inc., Lather Construction of SC, Inc., and Hutton’s 
Landscapes, Inc. as Respondents.  


Thank you for your kind assistance in this matter. If you have any questions, please do not 
hesitate to contact us. 


      Sincerely,  
 
      KENISON, DUDLEY & CRAWFORD, LLC 


 
 Stephanie Simpson 


 
      Paralegal to Jason M. Imhoff 
 
Attachment 


 


Jason M. Imhoff 
Of Counsel 
Licensed in SC 
704 East McBee Avenue 
Greenville, SC 29601 
864.242.4899 
imhoff@conlaw.com 







The Honorable Jenny Abbott Kitchings 
Clerk of Court 
South Carolina Court of Appeals 
Page | 2 
April 28, 2022 
______________________________________________________________________________ 
 
cc(w/attach) via electronic mail: Emily Gifford Lucey, Esquire 


Megan C. White, Esquire 
Jeffrey A. Ross, Esquire 
Philip P. Cristaldi, III, Esquire 
And All Counsel of Record 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


__________________________________ 
 


APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 


 
Hon. Bentley D. Price 


___________________________________ 
 


CASE NO. 2019-CP-07-02629 
____________________________ 


 
Margaret A. Eberly and Barbara J. Pavelik………………………...…………………….Plaintiffs, 
 
v. 
 
Advanced Flooring & Design Division of ISI, LLC;  
Archer Exteriors, Inc.; Crossroads Enterprises, LLC;  
D.R. Horton, Inc.; East Coast Construction Cleanup Corp.;  
Hutton’s Landscapes, Inc.; Lather Construction SC, Inc.;  
Lather Construction, Inc.; Professional Drywall & Paint Services, LLC;  
Professional Exteriors II, LLC; and Valim Construction, LLC………………………...Defendants 
 


Of Whom 
 
D.R. Horton, Inc.…………………………………………………………………………Appellant 
 
 
Hutton’s Landscapes, Inc.; Lather Construction SC, Inc.; and  
Lather Construction, Inc.;…………………………………………………………….Respondents. 


 


__________________________ 


AMENDED NOTICE OF APPEAL 
_______________________________ 


 
 
D.R. Horton, Inc. appeals the Order of the Honorable Bentley D. Price granting the 


Motions for Summary Judgment of Lather Construction and Hutton’s Landscapes, Inc filed on 
March 11, 2022, as well as the Order Denying Defendant D.R. Horton, Inc.’s Motion to Alter or 
Amend Judgment of the Honorable Bentley D. Price dated and filed March 24, 2022. Counsel for 
the Respondent received written notice of entry of the Order Denying Defendant D.R. Horton, 
Inc.’s Motion to Alter or Amend Judgment on March 24, 2022.     
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s/ Jason M. Imhoff      


      Jason Imhoff (S.C. Bar No. 69355) 
      John T. Crawford, Jr. (S.C. Bar No. 69682) 
      Thomas E. Dudley, III (S.C. Bar No. 66154) 
      Kenison, Dudley & Crawford, LLC 
      704 E. McBee Ave. 
      Greenville, South Carolina 29601 


 (864) 242-4899 
      (864) 242-4844 (fax) 
      imhoff@conlaw.com  
      crawford@conlaw.com 
      dudley@conlaw.com 
      Attorneys for Appellant  
 
 
 
Other Counsel of Record: 
 
Emily Gifford Lucey, Esquire 
Megan C. White, Esquire 
Richardson, Plowden & Robinson, P.A. 
235 McGrath Darby Blvd, Ste. 100. 
Mt. Pleasant, SC 29464 
egiffordlucey@richardsonplowden.com 
mwhite@richardsonplowden.com 
Attorneys for Respondent Hutton’s 
Landscapes, Inc. 
 


Jeffrey A. Ross, Esquire 
Philip P. Cristaldi, III, Esquire 
Ross & Cristaldi, LLC 
1242 White Flat Road 
Mt. Pleasant, SC 29464 
jross@rclawsc.com 
pcristaldi@rclawsc.com 
Attorneys for Respondents Lather 
Construction, Inc. and Lather Construction 
SC, Inc. 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


__________________________________ 
 


APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 


 
Hon. Bentley D. Price 


___________________________________ 
 


CASE NO. 2019-CP-07-02629 
____________________________ 


 
Margaret A. Eberly and Barbara J. Pavelik………………………...…………………….Plaintiffs, 
 
v. 
 
Advanced Flooring & Design Division of ISI, LLC;  
Archer Exteriors, Inc.; Crossroads Enterprises, LLC;  
D.R. Horton, Inc.; East Coast Construction Cleanup Corp.;  
Hutton’s Landscapes, Inc.; Lather Construction SC, Inc.;  
Lather Construction, Inc.; Professional Drywall & Paint Services, LLC;  
Professional Exteriors II, LLC; and Valim Construction, LLC………………………...Defendants 
 


Of Whom 
 
D.R. Horton, Inc.…………………………………………………………………………Appellant 
 
 
Hutton’s Landscapes, Inc.; Lather Construction SC, Inc.; and  
Lather Construction, Inc.;…………………………………………………………….Respondents. 
 


_______________________________ 


PROOF OF SERVICE 
_______________________________ 


 
I certify that I have served the Notice of Appeal on Respondents by depositing a copy to 


them in the United States Mail, postage prepaid, on April 28, 2022, addressed as follows: 
 


Benjamin Traywick, Esquire  
Alexandra Williams, Esquire  
Ben Traywick Law Firm, LLC 
1714 Church Street, Suite 340 
Charleston, SC 29401 
ben@bentraywicklaw.com 
ali@bentraywicklaw.com 


Amanda K. Dudgeon, Esquire 
Joanna Brooks Stroud, Esquire 
Chandler & Dudgeon, LLC 
P.O. Box 547 
Charleston, SC 29402 
mandi@chandlerdudgeon.com 
joanna@chandlerdudgeon.com 



mailto:ben@bentraywicklaw.com

mailto:ali@bentraywicklaw.com

mailto:mandi@chandlerdudgeon.com

mailto:joanna@chandlerdudgeon.com





Page 4 of 5 
 


Attorneys for Plaintiffs 
 


Attorneys for Defendant Advanced Flooring & 
Design Division of ISI, LLC 
 


F. Heyward Grimball, Esquire 
James H. Ellliott, Jr., Esquire 
Richardson, Plowden & Robinson, P.A. 
235 McGrath Darby Blvd. 
Mt. Pleasant, SC 29464 
fhgrimball@richardsonplowden.com 
jelliott@richardsonplowden.com 
Attorneys for Archer Exteriors, Inc. 
 


Thomas A. Holloway, Esquire 
Harvey & Battey, P.A. 
1001 Craven Street 
Beaufort, SC 29901 
tholloway@harveyandbattey.com 
Attorneys for Crossroads Enterprises, LLC 


Michael L. Leech, Esquire 
Clawson and Staubes 
126 Seven Farms Drive, Ste. 200 
Charleston, SC 29492 
mleech@clawsonandstaubes.com 
Attorneys for East Coast Construction Cleanup 
Corp. 
 


Emily Gifford Lucey, Esquire 
Megan C. White, Esquire 
Richardson, Plowden & Robinson, P.A. 
235 McGrath Darby Blvd, Ste. 100. 
Mt. Pleasant, SC 29464 
egiffordlucey@richardsonplowden.com 
mwhite@richardsonplowden.com 
Attorneys for Respondent Hutton’s 
Landscapes, Inc. 
 


Jeffrey A. Ross, Esquire 
Philip P. Cristaldi, III, Esquire 
Ross & Cristaldi, LLC 
1242 White Flat Road 
Mt. Pleasant, SC 29464 
jross@rclawsc.com 
pcristaldi@rclawsc.com 
Attorneys for Respondents Lather 
Construction, Inc. and Lather Construction 
SC, Inc. 
 


Clarke W. DuBose, Esquire 
Haynesworth Sinkler Boyd 
1201 Main Street, 22nd Floor 
Columbia, SC 29201 
cdubose@hsblawfirm.com 
 
Brent M. Boyd, Esquire 
Murphy & Grantland, P.A. 
P.O. Box 6648 
Columbia, SC 29260 
bboyd@murphygrantland.com 
Attorneys for Professional Drywall & Paint 
Services, LLC 
 


Paul E. Sperry, Esquire 
Caroline R. Niland, Esquire 
Copeland, Stair, Kingma & Lovell, LP 
40 Calhoun Street, Ste. 400 
Charleston, SC 29401 
psperry@cskl.law 
cniland@carlockcopeland.com 
Attorneys for Defendant Professional Exteriors 
II, LLC 
 


Stacey P. Canaday, Esquire 
Tupper, Grimsley, Dean & Canaday, P.A. 
P.O. Box 2055 
Beaufort, SC 29901 
staceycanaday@tgdcpa.com 
Attorney for Defendant Valim Construction, 
LLC 
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Hon. Jerri Ann Roseneau 
Beaufort County Clerk of Court 
P.O. Box 1128 
Beaufort, South Carolina 29901 


 
 
s/ Jason M. Imhoff      


      Jason Imhoff (S.C. Bar No. 69355) 
      John T. Crawford, Jr. (S.C. Bar No. 69682) 
      Thomas E. Dudley, III (S.C. Bar No. 66154) 
      Kenison, Dudley & Crawford, LLC 
      704 E. McBee Ave. 
      Greenville, South Carolina 29601 


 (864) 242-4899 
      (864) 242-4844 (fax) 
      imhoff@conlaw.com  
      crawford@conlaw.com 
      dudley@conlaw.com 
      Attorneys for Appellant  
 
April 28, 2022 
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STATE OF SOUTH CAROLINA 


COUNTY OF BEAUFORT 


IN THE COURT OF COMMON PLEAS 


FOURTEENTH JUDICIAL CIRCUIT 


CASE NO.:  2019-CP-07-02629 


Margaret A. Eberly and Barbara J. Pavelik; 


Plaintiffs, 


vs. 


 


Advanced Flooring & Design Division of ISI, 


LLC et. al., 


Defendants.  


 


 


ORDER DENYING DEFENDANT D.R. 


HORTON, INC’S MOTION TO ALTER 


OR AMEND JUDGMENT 
 


 


The Defendant D.R. Horton, Inc. filed a motion asking this Court to reconsider its March 


11, 2022 Order.  


STANDARD OF REVIEW 


Motions for reconsideration will not be granted absent “highly unusual circumstances.” 


U.S. ex rel. Becker v. Washington Savanah River Co., 305 F.3d 284, 290 (4th Cir. 2002) (stating 


that simple disagreements with the court’s ruling will not support Rule 59(e) relief).1 Courts have 


recognized three circumstances in which a court should grant a Rule 59(e) motion: (1) to 


accommodate an intervening change in controlling law; (2) to account for new evidence not 


available at trial; or (3) to correct a clear error of law or prevent manifest injustice.” Hutchinston 


v. Staton, 994 F.2d 1076, 1081 (4th Cir. 1993).  Importantly, a motion for reconsideration is not a 


vehicle to re-litigate previously raised issues or “to raise argument or present evidence that could 


have been presented prior to the entry of judgment.” Dash v. Mayweather, C/A No. 3:10-1036-


JFA, 2010 U.S. Dist. LEXIS 95277, *2 (D.S.C. Sept. 13, 2010) (quoting Exxon Shipping Co. v. 


Baker, 554 U.S. 471, n.5 (2008)).  In other words, “[a] party cannot use Rule 59(e) to present to 


the court an issue the party could have raised prior to judgment but did not.”  Stevens & Wilkinson 


                                                 
1 Rule 59 is substantially the same as the Federal Rule. See Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 21, 602 S.E. 


2d 772, 779 (2004) (“Rule 59(e) in the South Carolina and federal rules of civil procedure is practically identical.”). 
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of S.C., Inc. v. City of Columbia, 409 S.C. 563, 567, 762 S.E.2d 693, 695 (2014); Patterson v. 


Reid, 318 S.C. 183, 185, 456 S.E.2d 436, 437 (Ct. App. 1995).  Nor does “[a] party’s mere 


disagreement with the court’s ruling . . . warrant a Rule 59(e) motion.” In re Pella Corp. Architect 


& Designer Series Windows Mktg., Sales Practices & Prods. Liab. Litig., 269 F.Supp. 3d 685, 691 


(D.S.C. 2017); see also Lyons v. Fid. Nat’l Title Ins. Co., 415 S.C. 115, 135, 781 S.E.2d 126, 137 


(Ct. App. 2015). 


 After consideration of the issues raised in Defendant’s motion, the Court hereby DENIES 


Defendant D.R. Horton, Inc.’s Motion to Alter or Amend Judgment. 


AND IT IS SO ORDERED. 


 


ELECTRONIC SIGNATURE PAGE TO FOLLOW 
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Beaufort Common Pleas


Case Caption: Margaret A Eberly , plaintiff, et al VS   Advanced Flooring & Design
Division Of Isi Llc , defendant, et al


Case Number: 2019CP0702629


Type: Order/Other


IT IS SO ORDERED!


/s Hon. Bentley D. Price, Circuit Judge 2766


Electronically signed on 2022-03-24 12:57:44     page 3 of 3
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


03/11/2022


✔


2019CP0702629


This matter came before the Court as Defendant Hutton's Landscapes, Inc.'s Motion for Summary Judgment
on the Cross-Claims of D.R. Horton and Defendant Lather Construction, Inc.'s Joinder in Hutton's Motion for
Summary Judgment.


Defendant Hutton's Landscapes, Inc.'s Motion for Summary Judgment on the Cross-Claims of D.R. Horton
and Defendant Lather Construction, Inc.'s Joinder in Hutton's Motion for Summary Judgment are granted.


Lather Construction Inc et alMargaret A Eberly et al


Beaufort


✔


✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Beaufort Common Pleas


Case Caption: Margaret A Eberly , plaintiff, et al VS   Advanced Flooring & Design
Division Of Isi Llc , defendant, et al


Case Number: 2019CP0702629


Type: Order/Electronic Form 4


IT IS SO ORDERED!


/s Hon. Bentley D. Price, Circuit Judge 2766


Electronically signed on 2022-03-11 12:23:59     page 3 of 3
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