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I. STATEMENT OF THE ISSUES ON APPEAL

. Are th;:ﬁi-ésues before this Court moot?

" Do the South Carolina Rules of Civil Procedure require an Temporary
Restraining Order to state that it expires within ten days?
Did Taylor’s appeal of the Tempofary Restraining Order and Order

Appointing a Temporary Receiver stay the issues decided in those orders?




I1. FACTUAL AND PROCEDURAL BACKGROUND

On October 4, 2012, the Business Court for Greenville County Court in the
Thirteehth Judicial Circuit (the “Business Court™) granted two orders from which
Taylor has apbealed — Order Granting Temporary Resfraining Orde£ (“TRO Order™)
and an Order Appointing Receiver ("Temporary Receiver Order”).! BAH’s Motion
" for-Temporary Restraining Order sought to temporarily restrain Defendants, Paul‘

. Taylor (“Taqur”) and Multifamily Products, LLC (*Multifamily™) from: (1) Utilizing
the assets, confidential, proprietary and trade secret information of Build A House,
LLC d/b/a Multifamily Products (“BAH") for the operation of Multifamily as a
competing business; (2) continuing to operate the MultiAfamily,webs‘i—te; (3)
continuing any business operationé of Multifamily; (4).misusing or otherwise‘ |
misappropriating the asseté of BAH; (%) inferferi'ng with the business enaeavors of
BAH, including ongoing construction projects; (6) taking and/or tran’sferring money .
out of any accounts owned, held by or in which BAH has an interest in any manner
that violates the cérporétion’s 'Opera;ting- Agreément; and (7) ‘u.sirng,.selling,
liquidating, or d_'ispc_)sing of in any manner BAH corﬁorate funds or assetsbof any
kind.

BAH’s Motion for.AISpointrnent of a Receiver requested the Court appoint a
Receiver to be given ﬁlll authority to take possession and control and marshal of all of
BAH’s corporate property and assets and take possession and control and marshal of

all of Multifamily Products, LLC’s assets.

On October 3, 2012, the Business Court heard BAH’s Motion for Temporary

! The TRO Order was filed on October 10™ and Receiver Order filed on October 9
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Restraining Order and Motion for Appointment of a Receiver. The Business Court
granted both motions by Orders dated October 4, 2012. Speciﬁcally, the Business Court
granted an Ex Parte Temporary Restraining Order (“TRO™) temporarily restraining
Defendants as stated in the Order. The;Bus-i:n:ess Court’s Order Appointing a Receiver
appointed a femporary receiver to take control and possession énd marshal the property
and assets of BAH until such a time as all parties could appear before the Business Court.

On October 12, 2012 Taylor filed a Motion to Void Vacate or Reconsider the
Order Granting TRO or to Appoint Receiver. On October 22, 2012 Taylor filed a Notice
of Ai)peal of th‘e TRO and Temporary Receiver Order.‘ Following his filing of this
- appeal, Taylor took the position that all matters decided in both orders, but especially the
Temporary Receiver Order, were stayed pending the appeal. This opposition frustrated
the purpose of the Temporary Receiver brder and endangered the business the
Terhporary Receiver was put in place to protect. BAH disagreed with Taylor’s position
regarding the stay and argued that an order appointing a receiver is an explicit exception
to the automatic stay of Rule 241(a) SCACR.

Since the Orders were entered and Taylor filed this appeal, the parties have
appeared before the Business Court on two occasions to address the receiver issue.
Following these hearings the Business Court entered an Order Appointing a Permanent
Receiver (“Permanent Receiver Order”) on April 26, 20i3. The Business Court’s entry
of the Permanent Receiver Order vacated the previous Temperary Receiver Order from
which Taylor appeals. Therefore, the issues before this Court are moot and the action
should be dismissed. Furthermore, BAH contends that both the TRO and Temporary

Receiver Order fall within exceptions to the general automatic stay rule codified in Rule




- 241(a) and are therefore not automatically stayed in the absence of Taylor petitioning for
and obtaining a superdeas bond.
Accordingly, BAH respectfully moves this Court to dismiss the Appellants’

appeal of the TRO and Temporary Receiver Order.
III. STATEMENT OF THE ISSUES BEFORE THE COURT

Taylor has appealed the issuance of both the TRO and Temporary Receiver
Order. He argues that the TRO was improperly issued in violation of Rule 65 of the
South Carolina Rules of Civil Procedure merely because it did not explicitly state that it
would expire 10 days following its issuance. Taylor éttacks the validity of the
Temporary Receiver Order alleging inadequate notice or opportunity to be heard in

“contravention of S.C. Code Ann. § 15-65-20.
IV. LEGAL ARGUMENT AND AUTHORITIES

A. - The Issues on Appeal are Moot

A case is moot where a judgment rendered by the Court will have no practical
leéal effect upon an existing édntroversy because anr intervening event renaeré any grant
of effectual relief impossible for the Court. Ex parte Doe, 393 SC 147, 151, 711 S.E.2d
892, 894 (2011)(quoting Sloan v. Friends of Hunley, Inc., 369 S.C. 20, 26, 630 S.E.2d
474, 477 (2006); Sloan v._Greenville Cnty., 361 S.C. 568 572, 606 S.E.2d 464, 467
(2004). Where there is no actual controversy, the ai)pellate court will not decide moot or
academic questions. Sloan v. Friends of the Hunley, Id at 26.

Defendant appealed the issuance of the Temporary Receiver Order and Ex Parte
TRO as noted above. Pursuant to Rule 65 of the South Carolina Rules of Civil

Procedure, the Ex Parte TRO expired 10 days following its entry on October 10, 2012.




_ Therefore, thé TRO aétually expired prior to Taylor filing this appeal and any exception
taken by him as to that order is now moot. Furthermore, since the time fhe Business
| ACourt entered the Temporary Receiver Order on October _9, 2012 and Taylor filed this
appeal, the pa;ties appeared before the Business Court 'qn two occasions to address the -
receiver issue. FOllqwing these hearings the Business Court entered an Ordeér Appointing
‘a Permanent Receiver (“Permanent Receiver Order”) on April 26, 2013. The Business
“Court’s entry of the Permanent Receiver Order vacaﬁed the previo_us Temporary Receiver
Order from which Taylor appeals, making the issues raised in regards to that order moot.

B. The Business Court’s Ex Parte Temporary Restraining Order Was Not in
Err Simply Because It Did Not Explicitly State it Would Expire in Ten Days ™

Should this Court décide that the issues on appeal are not moot, Taylor’s
: argument .Aattacking the Business Court’s £x Parte TRO do not invalidate that order. Rule
65 states in part that “[e]very tempérary restraining order granted without notice shall be
endorsed with the date and hour of issuance, shall be filed forthwith in the Clerk’s office
“and entered of record, shall be served, together with a sumrﬂons and complaint, in the
event no summons and complaintl have been previqusly served in the acti.on, upon the
adverse party in accordance with the provisions of Rule 4; shall define the injury and
state why it is irreparable and what the order was granted without notice; and shall expire
by its terms within such time after entry, not to exceed ten days....” 65 S.C. R. Civ.
‘P.(emphasis added). Taylor argues that because the TRO does ﬁot expressly state that it
expired 10 days following its entry it was invalid. This argument distorts and ignores the
plan language of Rule 65 which does not require the court to state in an ex parte TRO
expires in ten days follpwiﬁg entry. Rather the clear and express language of the Rule

simply says an ex parte temporary restraining order “shall expire by its terms Wighin such




time after entry hot to-exceed ten days.” Thus, if no expiration timé frame is set forth in
éuch an o-rder, it by Rule, expires within ten days following entry.

Taylor’s attack upon the Business Court’s Ex Parte TRO is therefore without
merit or consequence and the lower coﬁrt’s ruling should be affirmed.

C. The Orders from which Taylor Appeals are Exceptions to the Automatic
Stay Codified in Rule 241(a) SCACR ‘

* Rule 241 states that “[a]s a general rule, the service of a notice of appeal in a civil
matter acts to automatically stay matters decided in the order...on appeal, and to
automatiéally stay the relief ordered in the appealed order [and] [t]he lower
court...retains jurisdiction over matters not affected by the appeal including the authority
té enforce any matters not stayed by the appeal.” Rule 241 SCACR. Subsection (b)
provides exceptions to the general rule, including “judgments directing the assignment or
delivery of documents or personal property as provided in 5.C. Code Ann. § 18-9-150
[and] an appeal from an order- granting an injunction or temporary restraining order.”
Rule 241(b)(2) and (8) scACR. In order to stay matters decided in orders falling within
the exceptions to Rule 241(;1), a party must move for and obtginva supersedeas order.
Rule 241(c) SCACR states that “[i]n a case subject to an exception [to the gen'era‘lllf fule],
any party may move for an order imposing a supersede of matters decided in the
order...on appeal after service of appeal. The effect of the granting of a supersedeas is to
'suspénd or stay the matters decided in the order...on appeal.””). Unless and until a party
obtains a supersedeas, an order falling within an exception to the general automatic stay
under Rule 241(a) remains in effect during the pendency of the appeal.

'Both the TRO and Temporary Receiver Order fall within the e-xception to the

automatic stay under Rule 241(b) SCACR. The plain language of 241(b) states that an
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order “granting an injunction or temporary restraining order” is not subject to the
automatic stay. An Order abpointing a reCeiV.er likewise falls within the purview of
241(b)l Specifically, it has been held that an appeal of an ofder appojfll:_ti"ng a receiver .
does not obe»ratev.to stay the execution of the order. Harman v. Wagner, 33 S‘.C. 487, 12
S.E-. 98 (1890). Therefore, Taylor’s appeal of the TRO and Temporéry Receiver Order
did not act to automatically stay the issues decided ‘in those orders as both-are exceptipns

to the-automatic stay provisions of Rule 241 SCACR.
V.  CONCLUSION

The issues on appeal in this matter are moot and the appeal should be dismiésed.
Should the Court find that any justiciable controversy continues to exist under the
circumstances, the exceptions taken by Taylor in his appeal cannot invalidate or vacate
the orders of ‘the Business Court and any arguments that the appeal operates as‘ a stay
should be rejected.

Respectfully submitted this l 3 th day of May, 2013.
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